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en 22/1698 In the zetlon, mentioned: 124th Februery 1698. berw irt Sir John Co“ 9 
ne Ochileree and the Kart ef Buchan, the Erde having found the Eugliſſi 7 
Chandery reviemable here, the debate aroſe, by what lad ie could be reviewed, wbether 
* the Scots law, or by the 'common law* of: nations,” by vo"). - 
ſeience and auth 3 and the Lone found it peho wei co bs by out ona v, Then th they”! 
' infiſted/on this-ground of iniquir chat the Chancellor baddeclared-thebond null, as bet bh, 
Without any: daluable- conſide ation, or for a eauſe con 
Whbereas, wech a bond, the for 0 ontrfoue "cauſe, pel i 00 
geinſt the gremter; aid Sir Joh did net chin it as a gratificgrion-for: 
0 mige bat io his erpences, which certainly 454 valuable cafe 3} and by his bach and gel- 
tion given in England he had restricted ir te his charges; extending to 2.600 Stell 8 
And {ceing they founded on thet reſtrictionz they could not divide it, bur tate dt a8 it 0; 
nao chu they: ctave the 2 the! 
the whole L rb Sterling contained in hie bond“ 4 eee, lee bead 
ring borrowed Woney f beg ne convelled y bis cath; had thou fes gec gra- 
re, 3 big comes to be an'extrinſie:quatity; and maſt e pro was 
in a — 06 eee owes dee wheroa bond given = 
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before anſwer. thoügb ic ner br de be ad Dor mad ni; | 
_ thay ed hut afdw months a g my Lord Bychan's'affgitsuar e 3 i 
ſe + to detain him there however; therefore th him toi give in a condeſcehden | 
how long herſtuygdac London on this account adi — other-bulineſsto detain 
bim ſave tis and if he was at any extraordinary e Journies to the country er 15 
_ thelikey/ in managing it ; and the Lords afrerw uc would Cnfder df they would rake his 
Gy _ ay, oy! the verity of the: condeſcendence, and if they would modify the ſume, or gecern 
[Buchan in the full extent of what he has 3 ſeeing tho? wytit may be aken : 
4 Wn witneſſes in England, yet it muſt „ by our law. e AT 
June 23. 1696. Merſiggton reported the Lady Kinfauns and her fon, againſt Alexander 
| BlairaliasCarnegy of Kinfauns. Mr. Alexander Carnepy, ſon vo be Earl of Northeſk, having 2 85 
married Anna Blair heireſs of Kiufauns; in the contract the eſtate is proyided to the heit: 
5 mie but with this quality and condition, that in caſe of kis marrying a ſecond wiſe; be ſhall. 
havepowerto burden that eſtate with the ſum of 20,000 merke, in favoursof che bers of the! 
_ ſecond: marviage... Thereafter he marries Mrs. Margaret Nairh ; and; to her 30, 00 merks'of 
tocher, he adds 60, O00 merks of his own; and obliges hi heids for the ſame His relict, and 
2 of the ad marriage, purſue Kinfauns, the heir of the iſt marriage, for payment of the faid-! 
| 20,000 merks. A/ledged; It was only a reſerved power. and faculty, which was never exerciſed | 
nor made uſe of by him; and, ſo being merely perſanaly died With himſelf. Auſwereu, Thee 
faculties need not deexpreſily exerced, neither require the a ſpeci implement; but! tis enough /| 
- they befulfilled per'<equipoliens, which was done here z ft the power to burden is 
_ engble him to provide a ſecond wife and her children ſo-his obligement inehgfetondechrract . 
to ſecure them in 60, oo merks, was a clear exerciſe bf: the faculty, and an bpplication af it 
to the ſpecific uſe for which it was deſtinate;ʒ forz the a guneral clauſe t burden it wir 15 
20.000 merks; did not require un implement niformdyperificd,” yet where tis ſpecially de. 
1 Sor a ſecond marriage, the very entering ie e ſecond contract, and giving mary 
=» "ſow therein, is a formabexerciſe: of the power. The co any debt would: ber 
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5 „ 1. Hopringls contraBringle;maiked. barb. by.Stajr./and;Dirleton.7. Kepiedn Theke fc. 
. 1 5 ties ref air, and are nę ver, underſted 107 be enerced, orte .:; but where: - 
c andetheaxercile is apphed: ro-tho faeultyi A beth) — 
. 25 5 oj uly 1.67 % Lernen cuntra che Kath ot, ee and latchy, in 6 Litie:contro Scots- .. 9 
ene 7 die ſeryigudes, contre parur am-dowituiy :andi.s patentih ad aum ni walet.con- 
deen for, whatever be anghs la vedont; we: find he has net dong dt, ant is other eſtate 
8 . FR ought ch be liable, and not e who ſucereds as heir his mother. h 
!!! é of«ntarridge,.antd:pro-. 1 
E viding t m tothe ſam therein goptained; but foandi if his other jeſtate were ſalfteient tio 10 
hh) 
A eulen . burden him only ultimo logo e hin it his other eſtüte fell ort; in 
A eee [iajaſlign- io; to dein Gligenee, 1 „„ 
"BEN „„ 2 bim. e e e e #4 ü 33 5 N 
3 ne 108, Lin Alexander Hades Renton: tavingidled.i in; polſelßſan of his houſe 
r . Homey: Advecare,:this brother;.fnd St: A. 85 
%R ſon, whe»llould have. the. pollaſkon-of the hasse z baths of; them ſeized 
REN” opt, and attempted v0 gebar che other; 'whercupon=the Lady and her. ſun purſaedia ribt . —— 
3 gainft Sir Patrick before the Privy-Council, who referred gha poim of..right, and who. 
wen have. the preſent pail (hon; en de ſummarily:diſeuſſed: elbe Song Where it was 
. contended foto che e e denz, that; ſhel ougbt xe be prefertrd me, Rechuſe, by her 
5 contract of inaxriage, ſne was provided: Forth liferents of. the:thouſe.and parks, Ay till the 
bei heul de a yeurioolde | gde Rer ſon, as apparent heir; bas richt es contime his fa- . 
ene een ee Abe removed b. Jene having al berterſ right,, and that. by „ 
de ee, hot canyon! nen eee yea; her may: .yplift;, the 8 duties: 
e dd . in Bamickmuit- 8 
dee ae, -both: intefpack, of bi risbes chene en and appriſing pon. the e- 
On: Day by: virepe ef therlatg f ipo-pali-betwixt: his rbtherzand him, by which be 
--, _diſpenadihe fect; the lands irradecrably! 46 Sir Natrick, relerving, his-owniliterent- 5 and, 
ne "tive clear princifile;rthat)on:the death. of the difgtenten nothing can dehar u fiar deute aß 
3 3 Stair is very ear, i 12446, of neal ligbts, 15. 2 
8 Arete in bbs fert af: iAnd'as che rel adantences N org, — 
. = iſe ns fun get Feud lib: — 22. page eee eee —— 4 5 
, d ifitbe only; bycconretts 26; provifone: | 
Et os bee fundum i ſuum alicusti, atfiond wic riani ! ri reſerwaia. e 
REC toning eee en aber quite cut oifs becanſe ben 3 
= _ TJ mirc ptedeceſſor danuded of the fee i Hhieh ale he cant tranſmir voching i 
| % the reliidngrcbildgen ware notiin familia withi Sit Alexander the time 
e many: yeats/ibefore, ſand: lived, ately and he had like- 
ER wiſe uſedd a warning vpeq;his nüghtk, and intetted a remoy ing againſt them, which ee 
posted here ih ttenfer, und antientinghe: would certainly; prevail and therefore the momen- 
/ d Replied: for-the Lady: and! che appa» = 
Pi 1 5 8 heir, In ſo far as Sir Patrick founded: on his Jeg d rights: of apprifings; $e;they, would 
5 _ pore them extinct hy iftromilſion. Andi as his diſpoſition from his brother they: had 
24 fecactien thereof depending e408 Mets e ee e i- 
. idiced, and b fond yother eee whiclthey flow: tepeated and' the“ His denudement 
n ood/and: valid im itſelf, iyer the apparent Ih’ ound / not be been outs becauſe, by 
„ our: old lam, the flarubehdved, e lißerenteris death, to miſe letters om ſix days warning. 
b 5 5 and thereon obtain u ſummar removing. See Hops, tit: liferents, Preſton cura Gockpen; 1 85 
5 and where Stair affirms the liferenter i poſſoſſion ti ba the fiarꝭsg dhe adds, -againſt 3d parties; 
. 12 this Will not andre 20 e g. pr, we pe ho is mog obliged to know your right till it 
bo ſegalh fovoch anch deciatedd, The Lords fanddaberelitt, not being inſeft, could not claim” 
tdi pee prejudice of . Panrſclrbghooginfefs; bud that che apparent beir had in 
ſicqheſt to recaimtherpolitfion;; the his pretieceffor was denuded. 2 kill he werch legally re- 
wen hieb paſſeſſion be. behoved when Sit Hätrick prevailed in his removing. 
be agen on his hrothet õdiſpaſition to bim, unſeſ their reduction of that diſpoſition ſhould; 
happen to ber ſultained z and for determining gh whole; hath-as ee , e j — up 
1 ua et Jewel, 2ceommended:t0)borh. ties 46 diſcuſa the een 1 
1 . e ee e e 9 n 
Os. e i698.::: Rankei on Fepart 10 lu ion given in Sir John 3 
e afiGreenock! againſt Sir John Hguſton of chat Ik, of | a deorcet-arbir i by Si Joby by my 
Le Whitehawy upon a ſubmiſſion en tene intorbetwixt them. anent theit rights on the e- 
tate of Maxyel: of Newwa & Lare p . them would have it at the roup, 
| — 15 era ved by 
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deten years Cary 43 Phe cealonsoh epo e ee e That ac ken rain Hi tg ich ace 7 
common. tqup was gon bone, maren, agüinff pablie. utility, et cantra lb ertaten ee 12h FR 125 1 
= N and Was condemned in the caſt of Sir homas Kennedy and, dene. Doreen pabout- 5 = 1 5 1 
_ cheroup of Girvanmains, Jately lol ada, The deoreer:is-u{try-irey c 


ing ot Greenouk's: heſrs to pitrahaſe-Newwark Being neither ſuhmittęd nor ee — 


by laying them ander a perpetual! ſervitude andy interdict, excmpting cheſe Abadefrom bs: 
_ cammezee;quoad them, Af  &fo-rtiers _ both hardfhip/zod; inquizy/in (the caſe, = 5 1 
et nowg by an e the.regulations 169g :decredievarbuiral are declare eue — 
bon in Read whatſoever, except thut of-corruptien-and-bfibery;; which is nar; pret 1 A 
here, ae, The-deorger | may) be müntsined n agzinſt che; injiittice; founded on een 7 
1 a man from binding hitaſelf, up from bidding: at ſuch e up? If that ehſigement be 5 1 
_ Jawtal why may it not be the fabject of. e and thatudafe: of: umme 5 1 
nedy's cam to;nodecifion, but was trenfscted! And ab oo theiperpeenaliteverfiongic Was en 

4 to make the pftahibition eſſeckual, that he might not-cvacuats it:by/the:ſhterpoſi tanita . _ 3 
- wid party:; at quod: dined fleri nay dil, per: chiiquos cromiculss lizere-debey ;jandim'a lacs) „ 
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caſe oß a decrest: athittal, pronounced h one m b Hendlerfod) of enger 8 
8 John Loks Merchant lin; Glaſgow; thoh ie was vhs e enge Me fa : 
1 Lords would not reduce; it, unleſs t bri ; 


ined the deerget -arbitraly and repelled eee ſpen rb roots i 2697 S351 Borg Fry” 
alen die. Pheſdo reported the advocat iam taĩſed by Mr: Carles Duflas Willen . „ 
5 and other Vintners, againſt Robert Watſon and ſundr Merchants in ee 155 0 i 

_ foie. emſed-by them _ thoſe. Vintners before: the ſhite, fon paymentiof eee „ 
1 the wine ſolc to them The ifo of acupcatiem were, 10 e pr 5 „ 
erh judges and parties, in ſo farcas Bailics Menzies and Nairir were tt F 
the? Baile Menzies: was one of the tadkſmen of the King's cuſtoms, yrt c | | 
de norwithſlanding. ,- ad They committed iniquity; in finding ad only Feb, — 
ble ſcripts vel Juramento, that the curtent price wi agreed bn. J 
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- eee Contra (hari adjefium,\ it muſt be\.probable by qvirncfſes;/'as the-contratt mel. + 2 
_ would: de. Anſtwergd, It ia denied, cha the Builies Who jodged in tus eaüſe wre ebncenn- : 15 of „5 
and the Merchants are very well: pleaſed to advocate e 5 5.2 0 


_ ein; the. W d this ye 
Lords, if the Vintnors will find caution Julicaturs ſulvi ; becauſe, bythe forms 


_ toug eie g propatidn taken comes in to be adviſed: by the courſe! of the! roll, atid hey ma 7 
break medio: tempore 3 and fo the purſuers laſe their money, — ters Beec js 
us arhopg; the Vintaers;.i chef price of the pint of French wine is lowered em thirty | 7” 


10. penee/to. twenty pence, at which rate they will pretund to make the Meschants price, | 
\ lo-cheir,greae- less; for the: Vintners pled; that by $6 ſudden falling of the price of the - PE 
| odity, the Merchants price muſt alſo fall, and they; cannot be able a tarcher bon 
ee aftually gor; av was found in the price' of vittuak in Sir Ratrick Fime's caſes--. 
ee is brother, in January: 1682; and im February 1682 between the Miſcount' of Or- 
ford and his curators, that“ the fiars of the year, or whar price the neighbouring heritorrs 
3 was to be the rate: Vide £120: Dt de rebus cr. The Lords found char weight in the © 
(ans ge de paſs ithe/advocarion; bur, to prevent the Merchants/prejudice ih the delay they — 
: bal with the parties to diſcuſs the go eee ine din fein che cod net 
I Wo the Vintners, ang canes 2 EorogT 20A. ! 
The Lords} upon 4 new: hearing, decen cd for che price at che rate of L. 20 Sterling * e 
dun, hien che Vinters cra vet to- be the price. And as to che remanent price, a ne 
_ "value of L. 48 per tun, as the Metchants id the Lords allowed! a janct probation Wes 
to the premier coſt of the wine abroad, and the cuſtbm of ſeningz 2 price ur -- 9 9 
RE and Vintner; and the terms of payment, and the current rates. . 
9 be, June 29 1698. l reported Euphame' Seton relict of John eee hy 5 
e.to Baile Gilbert Fyfe, againſt Mr: Bernard MKenzze, for repetition of two years 5 
1 paid by the ſaid Robertſon, her firſt: huſtund, ullem Py for the eltate of St. 
Sermeins, in reſpect they have been - forced to pay the ſame ſtipend overagain ro Mr. = - 
== Watſon'Miniſter at the new erected church ut 'Gladſmuir, | '{ There could 
:repecition;: 8e, Beecabſe gui ſults rbripit condifiioneuan'tenerur 5 and he had right, be- 
ce he had preached theſe: two! ord at the chureh of Pranent on the. calÞandCinvitation © *© 2 
N ſome of wk pariſhioners; (but not the Preſbyrerians;) us alſo had a right to en 8 
>: Wo from Doctor Gartſhore, the incumbent, and to the ferner year u 692, het adirighe-bya a 
os from the Lords of the Treaſury. *2do, E the Miniſter: of Gladſmuir's right were ber. ol 
Let zn reſpect of the diſmembration of the [lands'vMGreendykes from Tranent Kirk; and 
Ae and anne nation of them te Gladſmuir irt et Joh Robertſew's heirs 'or +} 
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Fe a prꝑptietor pays, Fro the. SES claw hold in 4 factor or een "eter for - 
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. A aiſo ec Callander Merchant io Ediyburgh- aga inſt burden br 
Holmends. The deceas'd-Holmetids having married:Joho'Callander's daughter, for his {econ 
1 by a bond ef pros ilſen in i 689, be in obligedico inteft her in the Herant of Tome - 
rooms ſer her Jointosd, co belong to her during her lifetime, after and fromthe firſt term 

off Whitſunday or Martinmaſs aftet his deceaſe 3 which is interpreted to mike Fer ebtfy; not 
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eh auch dhe commencement of her jointure, i mult be nage cl wif ne Here left ro 
Ee = lepabprovidon of & terce, fo which ſhe reſtrits it. An to the 20, "There enn de no 
„ preſumptiun of, 4 donation. here; fot the mother's jöinture was mean, and/th 
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kis ineemion toy claim it by raiſing this p 
aid'preſumption-» -. And guoad an 34, "Tho! paction alters law in ſhme o 
etz this partie meant 10 give her the ſubject out of which 'M? 
Buren Her with the fame. The Lords found the heir no farther able to aliment 
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ellas . and aſſoilzied him ſince his offer 10 take her home:? And 


on of parties, that ſhe ſhould have "oy tosthe teinds of. her Jointure Aands, 
the natexpreſaly: Vero der, reſpect of the and burden impoſe | 
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Steatet duty, it muſt be preſumed there has been old 
ae for that 5 bes bruiks by tacit relocation till 75 inhibition, and "cannot be 


0 charged for more. Huſwered, Parſonage - teinds never preſeribe farther than an immunity f 
bvember 167 8, Sheils, Mini- 


"Hor all years preceeding 40 ;, and-rhe"Caſe; founded on, 28th Nov 
fler af Pleſtonkaugh, . his Pariſtioners, was in the caſe bf vichrage, Which abe! 


and pteſctiptable 5 and that of the 16th June: 1681, Frcerland contra” Hamilton of Ori. :: 


Me on, does not concern this'caſe; for the Miniſter was not titular of the tende, und their in- 
5 De A tereſt in the teitids are 


cannot liberace the heritor from what. he: owes'the Miniſter; fo neither can'the*'Mihifter's 


quite-diſtin&; 3 the titular's diſcharge of bis proportion of the teind 
 'diſchargeibe: obtruded againft-the titular. The Lords found'the-uſe of pt to the Mi- 
niſſter could net defend againſt the ticular giaad the ſuperplus of the ee 
of the titulst's long ceſſatibn in craving ito Then the queſtion aroſe, He the teind*ſhoul, 
" the? -valued for cheſs years 2, Sir William claimed it at the th part, conform 
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dee there 8 1 ulm 

Ts 5 ee iaſtruc . d. chat .jt peg 8 we 
ſueh a ties zs does not tranſmit dominian. Anſeered, It. 3s. very. true, a: perſon buying 
docs id a public market, the ſeller is — proprietox, and 1 the buyer am ſecure by 

my; poſſeſſion, elſe. the commerce of ,moveables would be 100 1 reſtrained ; bot that is 
5 not che caſe, for here is a vaſt intromiſſion with. mgycables,. above 5000. merks, without an 
2 41 title, and every vitious intromitter might pretend this. The Lords ſuſtained the titie found 
: 5 ed on the preſamptive dominion: arifing from his. poiſeſion.... This being conjoined with ide 
. | Liſchange |: whereof it was, prove > that Lady. had a double among her huſband's papers, = 
on which. Archibald had gh ing an obligement to deliver ſome ſtraw to Hairy, ande 

had! compted with him ſeveral years without excepting this claim ; and Daley had by ms 
n bim to borrom money for him, which he would not have do had Archibald been 
bi debtor: in that ſum; upon all Which conjoined together, the Lords aſloilzied, $4 
Fab . 4698. aue, * Glenlyon having given ia a new TRIM — the Earl 
of Tin nen, eam cauſe, mentioned aoth Jul wg 5 
Torr remeid ku . to doe Fun 


N 4 he e or vg qui Gore 10 er demi ian acil 
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it be not contraveened, it were malicious to make it the foundation bf an inbibition, ings 

de infamatory.of iddelf; it is anſtoered,, Thet parties cannot de forced, 10 condeſcend, but 
1 may uſe what diligence they pleaſe upon their E and what if thir parties ſhould pt 

_ their ſons in fee of their lands, may there not be reaſon to prevent it 

410 3 he Lords thought the ſtopping of diligence like the ſtopping the circulation. of the blood; 

therefore allowed the Ro to make what uſe he thinks fit of the ſaid bond when regiſtrate, 

8 he will be anſwerable; for if it ſhould, ** e 810 ndle the Lords night, then * 

ee it, or burden it with expences-. MY 11 

| . Eademdie. Ferguſon, Merchant in Montrale, gives in a vill, e chat ha had A 

od dęereet in — againſt Charles Wilſon, Skipper in Muſſelburgh, for L. 675, and which he 

had twee ſuſpended, and always ſuffered proteſtations to paſs agaipſt him, whereby be had put 

bim to near L. 100 Scots of ęxpences; and therefore craved. that beſides the „ 


— 


the expences contained in his accompt given in, he deponing upon the verity thereof. The 
© mined the penalty, by ſpecifying a particular ſum, there was no latitude. leſt for Judges - 


aud the Lords 2 no arbitrium thereupon; and for this cauſe the Lords. 4 the . 

Won uh 7. 1698 . The Lords adviſed the reſt of the points debated in the declarator, men 

-* tioned+p3hi Nec, 1697, purſucd by Mathew Cumming, . Merchant in Glaſpow,, a inſt 
Janne. 4 and Alexander Muir, her huſband. - James. Howat, in his Pa, of 

6 had provided the conqueſt to the bairns of the marriage. Helen Howat being 


had the aid Jannet, and then married to ** Comming; and James Howat in his 
deſtament having named Jannet Kennedy, his grandchild,  executrix and univerſal legatrix, 
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money ſettled by law, the Lords would coerce this contentious procedure. and give him 


Lords, without giving the bill to anſwer,, conſidered where the law has ſer down and deter- 
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either to exceed or go beneath. that quantity, but the. ſtature mult be preciſely followed. 


"Helen Howar and Mathew Cumming, the ſecond hulband Faiſe a declarator that James's whole f 
means dugbt to belang to her, by virtue of the clauſe of conqueſt contained in her mothers 
3 inge, and that he * do no . prejutil r and * NN 
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A 4 —_- tie "clauſe! Of, eng delt . her creditôr; Tad the! ce here ab eee 1 
A Ws ot Eeniquett- {6 bound op from diff poning' his gods in arational way, 1 
. e S Bratutt eus 8 obiigen 
1 Fele bn govt eiriet By l beſtamentery cone or . deßth bed —— 
. lot Jannet Kennedy That the clauſe of ect elt &'in favours of the e 
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een 'theword: children, by the conſtruction vf Law;/idcludesinor only thok of the: 
OS and nest Nee, but all the "ſubſe vent and remoter branches, Uibervriin nomine "non 5 
11 ed of - nepotes nipteſqur comprobiuduntur,” 1220. De db ver bi, gn et ſer uni — — oY 8 
JJC . fenen i fert pig ſo chte davſerat conqueſt ista dundunt. 


D prandfather's vhiverfat Jepacy Whery the ee ebe Wor bit ag well 
- © Wer mother" ahd/ che deſign of theſe clin i 46" tie up tue pobente om giving away, 


. xonquelt' to childrey of another. marriage, but never as Wedel — are t eadem 1 
i Hudu. "Replied; Grandehildren are vam 1 e, 
— oppolirion to ancles or aunts, or other collaterals, bot not where n comet to be in 
eien e g gester degree, where 5 nepotes are not 'repated bairns5 2849. which the 
TC 26-be conſidered, 19th! Feb, 4669, Cowan mn Young ; 30% Jan. 1699, 
1 vs : _ Gibſon: contra Fhomſon ; '19rh June 1677; Murrays tontra Murray and Fa a 11692, 
= 95 | Np * children of Bailie Theme Wyle aganſt him; where the Lords found be might diſtri. 
5 bute his eſtate in What ee be pleaſed among bis bairns; not wirliſtanding of a wah 
8 — «f conqueſt. The Lords ſuſtained che uni ver ſal Jepacy; And found the clauſe of 'conquelt - 
id not reſtrain him but he might.” even by. teſtament gate! his goods to-his'graddebild;” nd 
tat the deed: was: not wholly. gratuitous: but rational: - They Rkewiſe found," chat Helen 
. Howar, in her frond erin with Mathew Cunit ing, baving accepted of- 2 clauſe making 
her a baizn of the houſe,» was a-renouticing of the Aae of conqueſt, ſeeing 1 
| "nd it were inconſiſtent, -and that. ſhe could not repudiate the ſaic pro viſon a . 
Ju. Henty Mein and Thomas Chatro, Merchants in Edinburgh, being TORY 
1 amongſt . being debfors to: Hugh Blair, late Dean of Guild of Edindurgh, And 
benen to The horn by him, he obtains the gift of their eſcheat, andraifed!s declafztor. 
It was objefed,” That tlie execution of the horning was null, 'becauſe it did not b. „ That. 
2 copy Was left with any of che family; nor yer, that irwas bxed'on the moſt patent gate 
e, ab cuſtom, and the 334a& f Parl. 1355 e: -'* Auf ered; The acer 
© that after knoKking ſix ſeveral knocks; he ſeft a copy of this letters, „ becabſe he could 
n 2 them perſonally, which Hyplies. a copy Wus alfixed, -'# n 
” os 3 ſpecifien® and cannot be ſupplied ; and donatars are not forvuſable; 000 the 
Set of a copy is not ſufficient, unſeſs it had born with whom it was left, ond thar It 
a8 8 ned. Some were Ay AIAN "the Meſſe and witneſſes but the uralit 
found the A null. e e 4) We e Mi. on: RF 2 1 5 * 
* "Eodem die. hk. Bale Wright, and, Cbriſtian Dick, bis ſpouſe - having 1 
Ks, and George F teming, ber preſent Huſband,” for payment of 'n debt Ute by one H 
beer Grit huſband, as vitious' intromiſſatrix with his 80 s; and · decreet paſling e ber 
the now, in a ſuſpenſion of. that'deercer,. era ves retention of the goods, in reſpec - 
oo all the preferable pri yileged debts, as the medicaments to her hoſband; hi eee, 
-the ſervants fers, aud houſe-mail:!'') Anſwered; Theſe cannot be allowed now, becaule - the 
were founded upon before. obtaining the decreet, , and then ref pelled becauſe not ae 
nor coguo ſeed; + "Replied, I have now: obtained a decreet of © arp ye ame; and they 
bo” _ ow uncontregertedly preferable, as they would have defended againſt "rhe: paſſive title if 
os 1 __ they had been hquidate then, ſo they muſt have the ſame effect how. The Lords con- 
ide red, "if the purſuit had been recent aſter the huſban@'s death. ſo as there had been no 
cmpetent time to have conſtitute herſelf the creditor in thoſe debts, then ſhe might plead 
1 now.; bot ine having ſuffered: three or four yeats to elapſe the Lords Wund her 
haäble, elſe there ſhould never be 4 confirmation, but relicts would intromit“ dar, their on 
hands ſuntmarly, and when purſued would obtrude theſe privileged: debts; and that the had 
nat called che eteditor, who interpelled her, tothe deereetiof cognition; for tho 7e wwlari- 
| £ SO Ws he needed not cite him,” yet having obtained à decr ect againſt her before ſhe: lente 
e 1an the 1 bot 485 miſkenned ou J 344 S8e0r © l 
Ju 12 10 8. reported Boſwal Glazier in Edinburgh, againſt In Acht! 
of Lee. The deceaſt Cromwell Lockhart of Lee employ 50 e to repair e 
niſf his houſe of Lee with new laſs, which extended to L. 200: Cromwell dying ſhortly | 
daten 'Goſwal applies to Richard his heir, and ebtains Ei bent ſor abe fung, Sl f is /nar- _ 
rative, that it was for Work done to his cler brother Cromwell. He alſo deceaſing, 'Boſ- 
wal raiſes u proceſs a Bainſt John Lockhart now of Lee for payment. bis Alledged, Richard; the 
granter of the bond, 3 but a qualiſſed feftricted fiar, under -Apritancies 'and*proh ibitory 
e dt non altnundo er e to rn ſo the bond can neirb aſfeck te 
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ied. of tate, if ite 3 e truly furniſbed to Cromwell ithe maker * 
the tailzic,. and that it extended to the value af e een in the bond, and:was hot pre: 
De: — but within three years of the furniſhing when the. ond s Sauen ul * 
15 n Were adibitecd to preventicolluſive de bts upon unteiledieſtates : 3 
peritian berwixt John Ewing: —— who b of 
_ exehange. indofſedito-bim-by Howifon, and John Geills and Alexander Johyfton-as arrc! 
ess for the age wer's debt ; for whom it d a8 Alladpeu, That the their atreſtments were polte- 
Tior, yet they ought to be preferred, becauſe the indatſation being of the natufe af an al- 
e ſiguat ion, the ſame. not being intimated, was an iucompleat right, and cbald never compete 
Wich idem Anwerad. imo, Bills: of exchange ane not regulate byrthe common formalities J 
— lar, but. ſor the diſpatch; bf trade and commerce are not clogged with intimations till „ 8 _ 
2% Hall due 3. as is clear from Stair, Boot 3. tif. 14. Where the firlk order is/always/prefernad — 
5 neys, theſe-rights being regulated are gentitm; conform to the = 3 
DS of merchants. 20h, Geills, one of the arreſters, is the indorſer of the bill; and ſoican hever ., 


RE 18, Jet this does not diſpenſe with ſuch formalities as open a. door to. all Fro 5 
38 which, the want of intimation may do; and the drawer. of the bill is never fully dennded A 
wo tbe. ci her. accepted or intimated,” 260 before that it may be ſil arreſted: 18 n 

Es; Vet the Lords preferted Ewing, to whom t was indorſed, before the arrefters.--/ 155 5 s 

_— 1 * leder, r derm py} Thomas: Monerief, and George Lockbert of Carn- 
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8 RE fell _—_ ee. the at of Par tame! 5 | „das for it Was not 2 gratuitous deed in „ 
. fayours of a.confident perſon, nor was it in prejudice of ertditors:their anterior diligence: W 
_ © againft, kim z and ſo being againſt no law, his diſponing cannot be quarrelled,. and conſe _ __ 4 
_ quently therright and con Veq ance he made to Sir Thomas ftands/pood,'tho? it was gratuitous 
5 e Joung Lanton, who got nothing for it. Sir George MeKenzie, in tüs Obſerves on 
We Pf 50 of Par tame 3 thinks a gratuitous diſpoſition granted by an inſolvent perſon, 
. 2 3- and Stair, in his Inſtitutions; pag. 8 1. derlares ſuch diſpoſitions quar - 


Is. under that act 3 


Feſllabſe. Let che 3 by plurality (ſundry diſſenting) found Sir Thomas not being a 

9 nfident perſon to Lanton, that che diſpoſition and right he received from him could not 

ß, reduced-qn. the, head of mere inſolvency, where they were mot under diligence nor re. 

_ tired; nor had the other ma n eee in the ſtandatd made aer f by! =—_. -- 

8 late act of. P. aͤrliament. „ 7 dt) | 1 Ky wt] Aeli . ik N 5 
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4 1 8 9 8 the nineteenth, and the: Town of Edinburgh bebovad ie bee ſome time eee 7 -\- © 

| 4 and putting up the benches and ſeats for tht: Membern of Parliament; 33 O68 

F eller come ee ö fen, and Hanified the: Weg ary tlg ned to  adjourn'the: Seſfon 3 

n at dan. it being erpreſly contained in their commiſſion, an this porier 7 of \* 
N that had the. governments The: Lords of Seton \craved 4 fer pre ſrr ving tbeir privileges, To 
Which they wore. ſworn. 66 might enly be done by wey of flamimitudationt; as bis 'Royh/ Highneſs the 

Ki e bad done inn ty e- eee e fer King Charles: II. bis brother, as' it . 
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_ Homo * or We Bd en e e inning, . . ws 
_ pu6ſeriptions it is preſumed ,butihere Earl:James could! have none, for he bruiked hn 
5 ther kigde ſaue the back · tack of Auchinmoutic's wadfet,'- which: is che very tight; the Lady. = 
ſeekes nom torxclude, Likeas, iu her contract of martiagesthe huſband-was-obliged-1o purge 55 
the wadfers;:and clear her zainture. ande of all incumbrances:;51which was an bomologarion of | 
their pr br the right : Likes there were ſumdtinterruptiuns, and Earl. Ames hed. 
defended againit the declarator off the ãrtitanoy of the back - bond, Sr. 11Rephed; Ther back: 
back being out; af doors and annulled, it coubi be n title for the:Karl's pole | to be * 
ſoribed to, and: the interruptions äre null, mot being atiths; 


— 


ground [and pariſh- Wurches, 2% 

the act 1669 requires. Sundryrcfuettions aroſe: here,/|-wthich-mere nat; determined, — WM 
the public's pd / during che forfeiture, may be connected withi her huſband's, qu ag to 
make up the ſeven years pbſſeſſory judgment in her fav ours, Went, if ſhe, being any a 
perſenal credit or by the obligement in ber contract, and never iuſeft till 69 5, can claim 
the benefit of her: huſband and che eſtates their anterior puſſeſſiom before ſhe Hud real Naht. 

Zut the Lords found in a poſſeſſuryj judgment there behoved tube $ona;figer,torilealtt 1 in the 
beginning ot their 1; andthat' Earl; James,»before-his acquiring/Callendef”s right in 

168 f had no titie to puſſeſs: but either as-back+tackſman; or apparent heir 16 him, and chat 
he could not invert his poſſe ſſion ĩn prejudice. of Auchinmautie is wndſet q and cherefote tepel. 
led my Ladys deft ner faunded on a puſſeſſory judgment, net only in reſpect of the inter- 

e but thatithere was à defect in ae, rere in initio peſſalſonis, and ſeeing 
he ufebutur jure autboris, ite paſſead with that vice and defect and eee n 
rer cuſe than af hes huſhand had been f ng on a paſſeſſory judgment 
December 16. 1698. I reported Sir John Dempſter of Pitlever againſt Sir Donald ne 
e of Tulloch. Pirkever-having apprehended the Copnteſs: Dowager! of i Seaforth at lyvernels, 
dnn Deoereet of Parliament; Par John MKenzie of Aſſint, ber ſon, became cautioner to 
pPreſent hera@gainit ſuch a day; and, under this bond of preſuntation, Tulloch: atteſted the 
ſuffciency of theicautioner,.. Aſſint: having failed to produce the Lady, Pitlover- regiſtrares- 5 

his bond, denounces, and takes out :caption, whereon he retires to the iſie of Lewis- Then 

| he/adjudges- his lands, and raiſes a proceſs againſt Tulloch as ſubſdiarit Iia bie on his atteſta · 

tion, after he had thus diſcuſſed the cautioner. Alleuged ſor Tolloch, My obligation is not, 
hat faihing the caurioner L ſhall pay the debt, hut eee e eee which f im- 
ports no more in law but that Lam bound ta inſtruct he was helden and repute ſufficie nt:fos : 
tdhat debt at the time af my ſubſoription, whichhbe is willing to prove z and thus it it was 
found, 1th December 1067, Paterſun cantra Home ; and Stair fhexws, thist0-be' thecommon 
opinion book IV. tit. 52. Anſwered, That ſince the deciſion + 1667, the Lords were ſo 
] 5 ſenſible of the danger of the preparative; that there was ae addition made to the tile of 
Theſe atteſtations, Which run before in the naked aſſertory terms of his ſufſicieney; but now | 

thir words are added, and oblige my ſelf for the ſame wie words muſt operate ſome- 

5 cia kor Verba non drbent ee atio la, and can import:no leſs but after I have diſcuſſed the cau · 
ſtioner, you matt be liable, ke a cautioner judicio lei et judicauum ſolvi. The L „by their 
irſt vate in this caſe found theſe obligatory words. imported more than his being habit and 

repute ſufficient at the time of the atteſtation, (which was all the fornier deciſion xaquired,) 
but alſo bürdened the atteſter to prove hd was actually and really; ſol vent at the time, which 
is more than being ſo holden and repute. But then the queſtion aroſe, if his being imme- 
dlately diſcuſſed by denounciug and adjudging, and yet no pay ment following, if that did 
not make the atteſter Jubſidiaris liable, the he were proven ſolvent at the time, ſeeing be 

was difficilis-comventionis, and could not be caſily reached. The Lords found the * 
not fiable id that caſe, he pruving the cautioner s folvency-at the time he gave the atteſta- 

tion. Some of the Lords urged, that ſolvency. muſt be underſtood cum eliu, and ſuch as 

_ ypors diligence wou produce payment; but it carried in the, contrary; by the plurality. 
5 Atteſters 77 cautioners in ſuſpenſions may be in a different caſe, for they are mainly taken 
| do ſecure the Clerk of the bills in caſe he take inſufficient cautjon; and tis of them my! Lord 

i ſpeaks, in the forecited place, that habit and repute is ſufficient, unleſs anterior in · 

5 eumbrances be inſtructed 3 but this may alter from conventional viteſtations, ſuch as, Tul- 
; 5 N 2 7 Ho 7 OARIE GT? A R 

8 e In the . Elkot of Seynefide 4050 Elliot of Meikledean, it fell 

deo be argue, ho / far à reſerved faculty by à father, in his ſon's right of fee, allen ing the 
ä burden the lands with ſuch a ſum, acereſced to a creditor whoſe debt was contract - 
HS. cd before that faculty. The Lords were generally clear, that gucad debts ſubſequent to that 
reſerped power, the contracting thereof was a preſumptive exerciſe of the faculty, tho not 
VV expreſsly mentioned to be in right and by virtue thereof, as was found on the 2d. of June 
1698, betwirt Blair of Kinfauns and his filter 5 tho there was a contrary deciſion in · 


ſmttasced betwint James Scot and Mr. Andrew Ury in 1692, Which reguired a: ſpecific. ap- 
Dn \ plication otherwiſe found tlie faculty perſonal and extinct, unleſs either applied or affected 
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PR ning . Pealetien bein ted, ae Proben d fit 4 
; n. dhe inventar of the ad eames. — — e e EY. 
Tiage, and. ſa preſomeil to be fr audulentiy omimed ; end chere uus the concuringettimony 
= dug witnelſes neee diſpoſed of ſome plough-graithiand curt- heels. Aiſtbern. 
ed, That teſtes fingulares nibil proband; and where thore wund conjunction of tao witneſſes 8 


> de re miu md, aud the plough and cart - graith was confirmed; in ſo far as the 


_ demieilcs-of "ox SY eee they: bthoved-to be included in that article; at — 5 


I s g probable;guonnd; for her aa think io and 1paſlie ticles Being adigas, are not to be 
extend tended where the int romiſſlon is ſmall and inconſiderable. Tue Lords -ponſidered — > 
wines had great opportunities, of concealing .andombezaling-money-and other n 5 


die ad an univerſal. intromiſhon, and it-appeared there was 2600 merke Tying beſide hm ea 
"Jil before. his death, and Which now che y v du give no account of; rherefore the Lords 1 
8 found, her liable, And oon pedecefions have not fo much regarded the fmallnefs of the iin: 

_ tromiſſion, as ghecar:mns frandapdi, as appears by Haddingrong 6th Merch 164% Beile W wm. 
da Home; Dury,.13th January:1 630, Cleghorn contra Fairly ; and Stair, | yt Jane „ 
| . CRHIRDY: con Nicol, where the lying on the father's bed, eating at the table, 


eee e in his mazer- cup, working pos es 3 e 
_ ee * WE; e bang e enough in this eaſe ad En 
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. . — reports 6 en Elliot of Heriot, Ge, Nba 6 ol 
reduction. 9945 mprobatiom of a diſpoſition granted by himſelf of ſome lands. The def 5 
were, Lane, r produce, becauſe you ſhow no right in your perſon to the 5 
ſubject in controverſy. ade, cannot be obliged to take à term in the improbation; b. 
cauſe I grave your oath of calumny if you can deny that the writ is truſ ſubſeribed by you; = 
und ſeeing you cannat pretend falſnaod, tis unreaſonable to ſuſtain the reaſon of improb. 
tion, bse ver may be done in the ſingle reduction Auſavened to the: 1g, He- needed no 7 
= title, ſeeing he only quarrelled a deed flowing from himfelfi To the 2d, He is not obliged nn I 
ti give his o Heth of calumny on a part, but unh upon the whole libel quod lis fibi jufta ble; ̃ 
and tho it ſeems odd | to permir a man to inſiſt on à concluſion of falfliood: when he knows =” 
9 writ is true, yet tis only to force production; be cauſe the certification in a ſimple re- 
Auction is Hender z and if ſuch an vath of calummy were once ſuſtained, it would caſt the 
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Dadem die. He js. © parted Mi David Ogilvie, FRE Miniſter: at But Ane Far- 
qubarſon of Fingean, for his proportion of I. 20 Scots modified and afl 


1 gned for his graſs. . 
” i Alledged, ima, This deſignation was not in terms of the act of Parliament 1663, Which 


Tesa paſturage, and not of money. | Auſwered; You were preſent at the defigna. 
tion, and canſented to it as eaſier for you; and if grafs-had been deſigned out of the neareſt 
„ rklands, you behoved to have relieved that heritor pro rata. Replied, Conſent non relevat, 
. becauſe not being ſubſcribed, there is till locus pænitentiæ, ſeeing it introduces a eonſtant ſer- _ 
7 Vince upon my heritage. Duplied, Reſiling takes only place where the deed requires a fab- 4 
ſcription under my hand to the accompliſhing and perfecting it, which this deſt ignation dees 3 
_ not. The. Lords repelled the defence in of the auſwer that he eonſented, to We 3 
: proven b ö his Hath. N Miedged; Tou can claim for no years ſince 1689, becanſe you was ; 
deprived by the Council for not obeying the proclamation, commanding them to pray for 
King William in April 1689 and tho' the ſentence be not till 1697, yet it muſt be drawn 
back to its cauſe. Anſwered, Theſe acts do not take effect ipſo jure, but only per eclarato- 
riam, when they are applied by the ſentenee of a Judge, and have no retroſpedt, and the act of 
Parliament 4693, gave theſe Miniſters a term to take the oaths; likeas it has been found, 
both to Epiſcopal and Freſbyterian Miniſters, that they get the Kipend for ſuch years us 
__ ſerved. thro! connivance, ay till they were. removed:by-a ſentence. | Sib Lords ARE: 5 
 _ , Wilerepelled chis defence in reſpect of the anſwer aforeſad . | DEN 
December 21. 1698. The Town of Aberdeen having obtained an act of Portal in 
their favours,, impoſing two pennies on the pint of all ale brewed and vended within their 
hounds; and the Brewers being conveened, and decerned thereon, they ruiſed ſuſpenſion . 
ö t ea on chir reaſons, Imo, That —_ of the De IO et their. proteſtatĩ · 
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ons and improbations, but only whiere parties extract for their ſecurity, or to obtain pay. 
ment 
To che gd, The decreet is a medius oben and barrier, till which be removed you cannot 


1 The regulations do not concern this caſe'of fariying proda&tions in redodi- 
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Ceotrſe teſolving to purchaſe the ſame, they entered into a Minute, whereby they are obliged | 
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1 Nrn., debitum fuck th 3 br abe game 
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1 „ he;mnuit alwsys uys [warts ˙ 7rit3e: goodo 45; Df; weve 
edit.” venditi Bee Dirletory--roth-Noveasher/n 666, Bowie cantra Hamit and:gth Fe- 
ant 67 Bird bent Rid. VHnſte ad, The obligemrut an the minate 40 rant a vat 
_ ,dilpofitiongreamnever exrentirortiwarrant /theflegality of he eee for if chat nd 
i 4 Ween 1inder vhiew,, then a ſpetial clauſe ns meceflary,; parioufatiy ob 7 4% thut effec, 
95 bichpis frequent and-pſual4to/mdje-in (fuchfaſes ; - and; by che ſmalln price 


| hrs (nr and you ha ve taken.your hazard-of the right talis quealis as ft is, Tu Lees found ' 
:the-Preftons-were:not-obliyed:r@-warranc the formality) f, the diligence and adjudications 


rr r 8 YL WP ee: 


HDetemm aper Sir Rubert Milne-and Sir G Homiften Taiſen redeten m—_—_ 
Bir; James f : of that "le, fn ener Keel p Him againſt Sir: Nobert in 


foro tum of 
— oſs; · becauſe i it 


1690, on = depending proceſs 
. a be 4g 4 


51 his euch nst be called g 
wakening of it Was r \Fhe ſummon 
mmather ſumimons abſttacted, -which was- uuf 
| mons-was'-wholly blank aste the ſubſumption and debt, and lately filled 

the iſt, D 1xſommonsndL-infiltedon, bur « w 
| ute dead, no more chan 2 man 


can 


64. en r heir; -and-whatever; may 
b done forthe future, part West be bs en for bygones- quia error icommuns-facit ius. 


. * Irappearing" been blank many years after the inhibition, 
an e have-been-filled-op; they teduced the dnhibition as wanting a 


ſer ved. on d ; quotes my he 


ry Jobnſte i 
uꝑlas tivetultee, purſues 


ling, |who, in che name of his Majeſty y, and Hemy.-D the: | 
univerfal a eien, and 


ee for wHOm it was alindged, 1 95. 5 


Bp the charter · eheſts in Scotland, and-prapate their writs, which is of moſt — con- 
" and when the King's Advocate aitethpted this in 1633, ic it-created' much trouble 


tothe Kafl»of Southeſk againſt Melgum, and others, about Montreumont in r and 


2 he mut inſtruct their right to the ſuperiority or Teinds acclaimed; for jure commi- 


the Ning is⸗preſnmed ſuperior; unſeſs another be inſtructed and by the Canon Law dect- 


Juſlit. book 4 fit. of the 


the Ning's Advocate is 
che Freafury, uchich is equivalent to a mandate from the King. To the 2d, The ſame 


porſaing, they needed not product che rental book of the Biſhoprick, but only their patent, 
2 them Biſhops of fach a Dieceſs- The Lurds repelled the defences, and fuſtain- 
edithe proceſs it was likes iſe debated, but not decided if the King's right by the abo- 
ion extended, not only to hat belonged to the:Biſhops;bur alſd to the lands and teinds 
of other dignified: perſons, as Abbots, :Priots;7 Chapters; Dees, Gr. or if the ſame belongs 
now to the 
| -dithiaaſt« of Parliament in 1693. Vid. we, January 0!“ eee im {53 

5 ag, 1698. There were mutuel complaims betwint . 'Deniſton Writer, 
_ Smith Merchant; wherein 'Georpe' complained i that the other had beat him 
r Croſs of Edinburgh, fot no qrher:vcanſe/ put that he agented a -procefs 
doc a porn aguinſt him Smith alledgeu vm This ſcuiſle is pretended to have been 
E and ſa is preſcribed A mulntiunt, When tales injuri flatim ad e 
* 18 alreudy judged by 2 ch ne: fined: in L. "Tr 


s "2 ad g 
7 
_ " 2s - 
"DOT — 


execute for the ſirſt diet. 3 Tbe m- 8 
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$ wakened, is Ei 
prdceſa, and cannot be repute alleep called ſo- Tothe 
oh wy arne ar e do dts 0. een vue wre pe v0. Writers do the Signet has 


| ſoras-to-oxcuſc/andfoftain them till the cuſtom: be altered, 38 had been oft found in other == 
bees The Dords tock trial {before anſwer as to the matter, and, bs CIS, . 


| no mvertiſe'the-licges-of hebt brd they reſolved nan 9 eee of Seder cu tht . 
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apainſtſeveralvaſſals and Tackſmen to the! Ps, Las eee 1698.) By 

2 abolition -of Epifcopacy, rhe King bec: ſoperiorro ao u, and t it ular of the-reinds 
longing them nd des vt bis fond de f. u L. 4000 St. 


tion cannot be purſued, Without a ſpecial e e his Msjeity, and his gift - 
bog gia ſum out ef cheſe caſualities cannot ſupport the action; for at this rate he may open 
* that private donatars ſhoulſi have the benefit of the King's cauſes has been refuſed; s 
tothe Lord Stormont againtt dus ears in 7696. d, Seeing he purſues in right of the ; 
ma debentun pururho, and therefore the Biſhops right chereto mult be inſtructed. See Stait's 
petitory right of teinds; and 25th June 166g, Ferguſon 
enen Stuart. aſtbered to the iſt, They need no ſpecial warrant frum the King; becauſe 
to ꝓu ue this:cault by a commiſſion — Laa 9 5 


action i is competent to his Majeſty that was to the Biſhops; but 11 at, if they had been 


Putrons of the benefices. whete they are not —_— eee conform: to 3 * 


;rheee was mo. fuck;thing- intended, 1eHethey would! not · quit 140 8 . 
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- e &byp the Balles yet neither of ithele;- doo 1away is pri vate: Intereſt: to 


OS =_ 100 Scots of tent three Arſtpered for Gn 


Za eee ß of file Pate. 
. . e- Un, aüd did not anſwerthe deſign of:the: -a&:of Parliament, that doves ihould not op- 


79 


=." Iyihg within:oxormiles! thereof, aste aid act requires; and ad ꝓrobation ha ing 
been granted, before anfwere to try what kind of dovecoar this was, /andoWhet:reht he 


the cuſtoms of Normandy, a a land- intereſt! 18 required in the owner. of. cunnygars ag well Z 23 


I 20) ingknows:'Mr. William Beton of Craigfoodie, and ſundry ene Thee. aum 


either to take a term, or then certiffeati 


chat ufd Teitho ſetond LOT HA ee :v#ijnterpoting eons baly 
ee and 60 this attend the 0 din Pulbdäruz- Jet there bezug nothing Becerned for 
paration, Ar neither abforbed : Went his procetsyad / uindi aum 
aramz hkeasby'rlic gate Hartz 166 ch anent Juſtices of“ the Peace e ideclatet . 
_ yt the {delinquent de not pänſeck anſwerddleiro theyalience) andwrong luſtaiged, 
Inn the party may complain 0 get him more conduighy:-panibed.. The Kords r 
Seſences inteſpeck of the an, band: found; not withſtünding it nt νD cent and | 


Am and eck redreſs) n 27 gt 1155 10 Basset Anda By aff N Dat" abut} 


Bodem die. Sir John Btiaw of Greenocł ray furd af Carſeburn upon the nine-· 
.teenth act of Par! 1617, to Gew his ee becauſe he has net» odchalders| af 


_ hikd adjueent therewo;5and'the. Apts done te Grgenochls - wenants corn and the c ſame 
cbming to be adviſed this dux vit 2 ppeared this>doyccoat:was%buils! above janſtable, and 
!ednfiſted of 2x3! holes beſides ſundry Sa Rttle baſoreb and, that;i hes had about 
reenock, It appeared by the probation, there 
* e ix chalders of ict dab of /arable: ground -ondithatiul} the teſt oof the- - rents-wore 
thooſts mails and feet arbbeti \conldabe:mo ſulttenancefbr doves to 


pf ſs:orhier then's'corns.” »Replied; This eamhat be culled praperly a dovece | 
= rohibits and condemns, but only a i eee z und ch yt Ents; be has made 
_ ligands now worth E. 1000 Sοts by yrar; beſides æhe ther entiänßck ſubjedtsvof häufe- f 
e # Phe Bords conſidered the proceſs aS in mulationem icin and that few doveeoats 
hac been demi ſhed em this act; tho' there be many ind ſome Burghs of Regalities and 


5 lch as ithe. 


 'Bayonies) ſuch ab Didlteith, Ol ivvbert; the proprietor has böt ditile vent cadfacent, fand 


_ yt che act was redſonable, and eoudinöt de ſaid to. be im deſuetude.; herefdre thy 
_-allowed Curſeburt u furthertprobation; that het had land · rant bete equiyalent: to the 48 of 
_ IParljurienribeſbre ne? "would!decern; againſt him. See Craig FHeudor. p. O ho rells:irby 


86 yerGats; "ſdcingieurmiecs make a8. | LTUC on and waſte upbe ee douri 
_ if not marerthan deves . n 51 Meral 178 FiO 1 2015356 hay #1 ati Th 150 Sy Ander 8 
D Drerember 31% 1698. This diy there ds a letter from the King tothe Lotds by 


dome Advodates ad applied #6: the Parliament 0 be re admitted td had ang 03 he 5 


Zonfraking the oaths, et and Which being remitted tothe King. he guthoriſes the Lords 
ttz receive all Who ſhalb apply berwint and the firſt of Maren next on . eee atual. 
-olths5! arid\accordinplyion; application, Mr. William! Monypennie, Ma. James I Deas of 


1 numbe ber of 
ſeven or eight, were be- admitted. to their affices. n ee on iis 
wits 


January g. 99. Merſington reported Sir John Shaw-of Greenock againſt the credi- 
tors of David Bruce-of Clackmäannan, being a reduction and improbation of: — of 
Shawsof Saubhie's eſtate ſtanding in Clackmannan's perſon upon the |head-of he interdicti- 
on. Alledged; imd; Icannot take a day to produce; becauſe my authors bond in warran- 
cher are not called, biz. Kennoway, and ſundry others. 1d, I am not obliged to produce 
nd real rights to you, becauſe-your: libelled ſummons is only ſounded un an adjudication. 
iſwered to the nrit; You condeſoending on the authors, I. will cite them tothe ſame term 
cum proceſſu. II o the ſecond; My charter and ſaſine is 8 tho not libelled on, 
Which is Jufficient to compal qu to produce your infeftments alſo: Nrplied, Tho) ciring 
cum proceſſu be allowed in ather caſes, yet it ought not here, becauſe; yon natrate dhe pro- 
_ greſs, and ſo knowing them, ou ! ſhould have cited them-./// To-the: ſecond, The charter 
and ſaſine is poſterior in date toſthe raiſing aud ezecuting the ſummons and fo «is Filius 
Ante patrem. Dupliad, Eſto LRH / the authors, yet being dead 1 can give my coach i6f 
- caluriny” bk now: neither their:repreſentarives, nor here they live. To the ſecond, The 


real right muſt he drawn bach to ſupport the ſummons, even as one is permitted to con- 


ſum before extract. The: Lords repelled eee delengea,) and ordained them 


Wk 
he gt 


„„ A 7 nitro bois gh 39o © 
Eadem die. In a competition berwixt; Griſſel Muir, relict of John SB te aber 
Canongate, and Margaret F ullerton, relict df James Brand dus ſon. Griſſel had 4 diſpoſi · 
tion from her huſhand e her to the mails and duties of a tenement in the Canor gate, 


belonging to the ſaid John, 2 * Father, but edntained neither prdcuratory HE e 

of ſaſime? to eompleat it, or any way make * Seer e nds ſhe charges 3 7 570 
1 grandehild to enter heir; and tbereonadjudges the righrof a diſpoſition her huſband 
Had thefeto, containing 2 precept of ſaſine, but wWhtreon he was never infefti; but ſhe does 
mo infeft. . 15 the ne of: Y i intent. n of Fullerton, 


S 
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ſiud John, un Ain fon Tunis; hen wuſband;/whertuors ſhef had aeꝗuired xighe, and charged 7 0 
_rhe bet, 9 ee wy uperiged, ednet herz hem ich e eee 3 
rende) ung onzecded. chat Otixet Muüir's athudication was: ifo mal, r aſſignstion e 
d/not he: 2 de 0h ad) uo; till@ previews ſantence/had-been! obtained, thicwark 
. 1 rr z which. mathpd' was not! fallowed.: Anſturr ed, The aſſig nation, td abhe 
mils Aud Aut iz during her fe imuſt nocedanily ——— — eiiies, 
in his person autre 1 det Mal deen rain diſponed:rocherg; en — 
eeſſ Jurt umi an denten, bus txplicari nom pateſt, and the heit ede emen; 15 
_ cefiarged tn complet it wit ans rcrverooſtrring th the warrandice; and ſo u had bo 


0 be ee adjudication; cartiedrall the gt thas/was/in-þen;haſband's perſon, == 
Da ads ently. hiveifpolton, | which dhe having unpleated by infefimants itigü eher 3X IM 
25 fetence tothe other ee ere et! tele ) . ty .Þ 
| "| January 4. b 269% brucbs eee eee ard and Alexander „  \ 3 
© (ſab! te Brovitihalile”. a8 n redt Wos a -droreetiurbirea}.as-ſubleribed of s falſfe 4 
. nent n vate bet, figned, til after the day to heb the ſobmiſſion us nr: 3 
£7 fined was'chpſed,”y yet it is made: pf an ante: de. A/ FFW 
wur dium babet beritätis; for the minute, Which is the wertent, f wis ttbly ſubleribed/by be E 
© arbitratorswithinthe.cimeſprefined,;: The; Londs found thenminute bezug ſubferibed within 
wo The) time was; ſufficient, tho extended thereafter,” providing {there was pp-mere, — Sen 


Teton than icthe mimt and che date ar the head of the minute muſti he pr d:0:be. = 
the date of therſubſcription, unlefs it NAMELY 4 tire x precfummtr Glan ade VHV 
keit interpretatio ſumenda ut actus valeat. See Dy #2 jth Marr mßgg⸗ Fonteſter re: „ 


by. lt war hete alto debated: but not determined. whether's: n 
© nullity falls in forum, or betlike an arrititlatus libellus ni rd that article, 38 ae 
ce for ſeeurities of decreets in. foro by the late regulations in 4695:3)-20d:tho', de Bs 
arzbitral are there exempted tom being reduced upon iniquitzz but only ahn corryption *_ 
135 and falſhood;! yet ah ec mri un e ee een W ie in 13415. £44 in 3 
: Eodem die. i 0 Argyle p | | | Mi quis-af. Athol, rend t 2a 8 | | 
_ of Purſiament. 168g, ths father's forſjtyre) I, reduced por nodum juftitie, found m. 0 
_ chin of right, and that Ache 6; in 168 4; and thereafter, entered the faire G Argyle whhanta: .. © _ 
ane e under: Fe eee dom the, Ning ande  - 2 


cntng ro woot of wh ont) py Ap 3 1 and . # 5 
oY dete ann 1085 to —— — 3 — ih Lords onepimontly — I 


te other * ſtuck a — — Tepelleg- warts: ine, Nee ee 5353 0 
N mar, ifotſling without: abiding/the order of che roll, bee ale the. zoth act, 2 — 
nmzrproceſs to forfeited Le relates th actions founded teſe 5 1 
Ts e eee ee tna rrate that: add, 2do, As te oc — Ware, d. | 
|  conyentiediin/ this proceſs,” their: day of ecompearance Was not yet come. 4, Then li- 
dense from the Commiſſaries to purſue was yet blank. 4, That che Earl ie not dong ent pa 
= kin»gzaad*heexecurry){baying-younger: brothers and ſiſters) and ſochynthe act of anl. 
1690 the conhrmation is mull, ting there prohibit to confirm, except at the inſtance of 
7 the i relic̃t /bairns,)\ neareſt] of Kin, br A creditor, none of which-he: was, 3 and lately in Wil- 
ſonof Spango's caſe, agaiaſt n Gilmilnſcroſt; it was found, that an wedelt een 
couch not be enecutor: 5, The general ſervice could not: car the rents due ſince the 
defunct's deceaſe. All chir were Tepelled in ; reſpect of reſevant ..anſwers; made thereto, 
The 6thidilaror was, Fh xd by the wrong Judge, te wit the Com- 


wiſſar of Argyle, whereas y Lord muſt either be repute 0 have died abroad, or at Edin- 
burgb; 8 0 of which / eaſes it ought to have been confirmed — the Commiſſaries of E. 
| dinburgh::/: Anſwe#ed,:;The-Enrl's: domicile is not tobe; conſidered ufter he eſcaped aut of 
5 2 deen eee in December 1081, and was forced to Mive abroad, nor after he 
Was appreherided and brought to Edinburgh. in July 1683, and there executed, n 
: be preciſely fixed Where he had focum et lurem, When he was firſt impriſoned for EX 
ing che Teſt in Nov. 168, and that was at Inverary in Argyle-ſhire. The Lords | 
tte congemsrion lawfull and a ſun judice;+his dwelling chere at that time by his ade and. 
_ family being inſtructed. The 7th was, The ſummons bears two diets, the ſecpnd citation 
not de de given till the days of the Hirſt were expired ehfõm to the act of Parl. 10, 
and yet tine citations are both given ar, one diet, conform to the act 26935 and-ſo is clear 
Iy difconfotm to the wartant. Anſtvered, Not wit hſtan ding the act 1693, yet the conſtant 
| matic and euſtom of the- Writers: ſince-that time hes, been to: follow The old ſtile of -tbe. 
og __ and 9 W ao e 0 ee oy the 
bi = a, e 10. 15 unn 
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RE = unt 1 — PA „eee 5 
V„n _ — amongſt the Writers unc Melſengers.: V in denne 
= aby Suse of Bergarran and Bribme of Biſhqpron; — 91 
_ -bomt in ade nes to John Scbt Merchant. in Glaſgow, aud falling of bim by ece | 
Andrew Scot, ds brother j and the (aid\John beingachreegtaryiablentiour fuf ther 
_— eppeport came t lago ther be was dead 5 whereon 2 
rr habitandrepmetdead/mind thereon regiſtrates'theibond = 
8 ele taking bün a Caption againit Bimteptonf apprebhends him: Where he is 
. u week orctwo in th&"Jaylor-: of ;the:Polboarh's” -houſe;/ccapiulatiog;z during Which 
3 nde John Scot returns 5g 'wherebpon: he is lyberate) and ter mafds tram tber atht debt with 
/ Andrew tor wronpols im tinenc, -and*obrains' adecieer a 
. - praint him for'£E1:246'for his dumnge and expenbe, and 1 Seors of le ta the Fiſcal. 
= ii his-decreet is ſuſpended on rhir reaſons; 1 1 ee eee es 
=_ - mis o hvingz recev d letters of his brothe#sfleath, and fo hit cnpt ihn. as | 
J 


: 
1 
r 


8 {andBiſhopron; a l ferenter . vergeus ud in 2a, 
meet ee ne reden hs roongtdut-the orator in-the bond was vet pre 
J "280, The Baſe wa ant anch unjuſt Waking Bilhop- 

—_: Ad, Dach on 40 asd end exorbitant! aceompts. for detention for n weck ur two and 

%%% . Andrew part, but u pure miſt aks. Anſwered for 

Bihepton, He was net ebe xo hiſpend #charge'to coverods anch unzuſt. where one would 

. . 5 e, r er 
2 ar his brother's hands if ali be, which he refufed, as un inſtrument a 8 
a beseher had been dead,: yore ect warde p charge withour 

N 4 | —— 6 Tum is ma —— 15 uit and heir; vieh folateing, to ſuch uiideher 
5 2 . Have dcceſt till firſt rherecde:n nothat the Hehes of the 
dete been nage faken; bor it ir rum to J and failzieing 3 deceaſe to 
mig in that caſe: gur law neither requires" ſervice nor xe, Face bur che ſubſtitute x 
daes che en other ſolethnity} fade to prove that the firſt perſon is dead 
>, mut denied. ee deer, zh January ae ee eee => and e 

1 Er The Lords were clear there was no heed: Of ſot wing or confirs in'th = 
—— | che tolſre ht dobuments he had to lead: him to ebe denf tha tis bother | 

a eiche Orhers thought he was in cpa, ſcein n, 1 Bis War- 
0 againſt mis brother, Which he rfefüſed; 5 any 9 trial, they 


wen eee . wn 1 8 0 -of tbe 


1 — y 6 Hakeral reported — ar Bridekinle! [N Eh 1 
5 5255 £ 225 — om ver — 5268 2% by which bi 
Lye the e | anent ſome bygon — — : 
mc ym dec re. Bridckirle, nie Lperiety for which'cheyecemed bim not on 
dogg owe gebs anch bonds: Bridekirk's father owed him, 5 zalſo'ro thirle his lands to 
RC, * melts” bt cee e FPhers Was ho iniquity, 10. Becauſe he not only f gebt à ciſcharge of 
33 dend Cafdalties- f the ſaperivrity; but was alſe to get eee d charter: and us 
—_—_— debe, Bradehbrk not repreſenting rhe granter of che bonds, he c de 
ee ech, They een never-quarrel cis decreet ar bitral, botavſe/bomologme' by charping 
CT 3 pt eee eee i cannot both ipprobire  repr court. Rep! 
lies % implement your part of the fd: ed de Trees ind waby wow? re 
pon Four part dis become both "impreftable/ and /impoſible, 
es Ur eſtate by-adjedication' and otherwiſe; tio, It would 
is be babe liable forcheſedebrs diſcharged; on the248v acf f Pathament 769% for bv iating 
tt daa of appirett hens; Wa fs es» op he Having made uſe of the decrert by char- 
_* _ ging ieyhs cawneirher r 7 bot if the ot. wav > moe ppt then 
Abet char it was-now thrned luce, int eftabile; 4 1 aſon ini · 
mt but a grün mal it, unless the ereditors-adjudpcrs fram him would concur and 
| 3 debtor's part, be receiving mim valſal ariÞÞ giving him a charter; 
| ee eee r triction;! 225 Wor * ng and full 
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55 1 rooms en Hoo teh. 2 eee itt neee, pie 5 
"bs dence, of ide ther proceſs. - ü e e LSD 2.4 18 R 
wenne 4699. Sarah Johnſton having wigie gen mths of. 4 ee grant e 
"the Earl of Annandale's father tb Lockerby, purſues a transferring of the ſaid contract again ; 1 
this Eatl 29 10 as fepr eſenting the weg * being called ſommarily, it was 7 
d, It malt abide the courſe, of the roll. an. e Sec n Jaly 1688, - 
__— Dd hs. ente exeemed from the roll ee, "if heſe afe/transferrings f ww 13 
| proceſſes, ut not of regiſtrate writs, as as this IS... Duplied, Fbe act makes no diſtinction; 1 
a bp 4% len non. diftinguit nec d. The Lords Fred ſuch transferrings er repiſtration = 2 
were now little in obſervance; therefore ordered trial to be taken any has been the 3 
. cuſtotn when ſuch actions were inſiſted in, whether they went oa nelly the ordinary W. n 
N now in ſuch gaſes being a ſummons on the paſſive titles 3 
Eodem dia The Lady Semple. purſued reduckion and improbation of A cretghl-eail3ie, —_— 
$608 of Indentures, paſt betwixt the deceasd Brit gadier Richard Cunningham, her laſt 1 
huſband, and Colonel Cuningham, bis brother, —— action ſhe not infiſting” when it 
was. called, proteſtation vas granteü for not inſiſting. Therafter 2 bill Was given in for 
the Lady, craving it might be ſtopped, and ſhe allowed to inſiſt; which being ordered 13 
be ſeen dy the Colonel; he was content to ſtop his proteſtatiou, bur craved a "commitſion | 
td London and Dublin to examine Witneſſes on hi brother's/ſubſcription ; for preventing Y 
whereof the Lady takes up her bill, and declares ſhe will} muke-no no oppoftion ga ainſt mw - 
5 raking out the; prqteſtation; and: ſo that inſtance periſhing,” there is n dept proceſs W 
Whereon he can cra ve a commiſſion. © Anſwered, There was litrs pendentia when he eso if G 
an her fwithdràw'ing ber bill and proceſs ought not to prejudge him. The Lords found a „„ 
ſtrict law ine might renounce that proceſs ; bur when he inſiſfedl in his counter action, 6 
that it wiere ſeen and returned, then they would conſider how far they mighit iſſue forth the -—" 
 conimillion craved, bur till chen-i bad no foundation, the foriner ependenee of her actirn 
* 5 having. e ee ee} SY? 1. A 41 . . Dns * | tr, BE. . ESE FEST Ne. | 
1 January 111 699 1 Pheſdo reported. William Pabend F Nicolſon late Dean 1 
Gul in Edinburgh. It was a competition as creditors co John Aikenhead, and it Was h.. 


N 2 


i * 4 4 | — 


ed, That Me. William Walker's adjudication, to which the Dean of Guild had right} was = 


"nal wanting A ſptcial charge. Auſwered, & ſpecial charge being only a fiction introduce 
by Jaw to ſupply the want of an infeftment, it 3 ſufficient that, -Aikenhead, the apparent 
bei, was afterwards ſerved heir and infeft, (as de-fafo he Was) which muſt accreſte to 3 
lidate the ſaid adjudi cat ion, and 0 ſupply. the want of 4 ſpeclalerhatge, ſeeing jn aper e:. 
niens aullori accreſcit ſuccgſori. Replied, Whatever this right of! acercſcing might do in the f 
Ale el two voluntary diſpoſitions, granted by an apparent bein, yer thiat does not hold in se 
the caſe of a legal diligence by adjudication, which being once null can never Deppe, © 1 
© accor ding to l. 29, D. de reg. jur. quod ab initio non valet, id tractu temporis convaleſcere non de. E 


bet. Ale, The ſerving and infefting the heir was done by Duncan to compleat his own ſe- 
curity ; and it were abſurd that his infefting Alkenbead; 12 validate and perfect the diſpoſi- 
tion he had got from him, ſhouldiccreſce to à third party, to be detorted to his prejudice; 
for aus agent um non operantur ulira eorum intentionem, much leſs contra eorum intentionem. 
Dupliad, Duncan's right was à gratuitous: diſpoſition omnium bonorum, and ought not to _ 
compete with a lawful creditor; and the rule qued ab initio vitioſum eft has: many exception $, a8 
1.85. H. and 4261; D. der. Jur. Non eſt novum ut eg durent licet ille caſus extiterit a quo ini- 
im capere non potuerunt. 24, Seeing 'tis acknowledged, that the ſubſequent infeftment 
would compleat a prior voluntary right, why not alſo a legal one, there being no r 
and diligences being more favourable than conventional rights. See Stair, 2 1ſt July 1671, 
Neilſon cuntra Menzies; and in his Jnftitut. tit. Diſpoſitions. And the intention of Law is 
more to be regarded here than the intention of parties. The Lords thavghe the caſe new; 
and: ordained it to be debated in their own preſence. | 
Inis ſubtile point being adviſed by the Lords, 7th. February ho, they found the 2d 1 5 
. judger having omitted to charge the apparent heir toenter, he cannot, on his own neglect, 
Plead the benefit: of the ſubſequent ſervice and infeftment; and therefore preferred the diſ- 
poſition. Sundry of the Lords thought the ſervice ſo far retrotracted as to make the adju- 
dication ſubſiſt for Fancipal and anne and Gove to cut off the aceumulations. oY this 5 
was not decided. e 
Eodem die. Rankeilor obo Michael Liviſton! of. Pantaſkin, againſt the! Earl of 
Lithgow i and Calander, anent- the right of winning coals in the muir of Falkirk. Pan- 
taſkin founded his right on this ground, that, by his predecefſor's charter from the Earl of 
Calander, ſuperior, 1 in 1644, he had theſe lands feued to him cum carbonibus et carbonariis ; | 
and he offered to prove this part of the muir, where he had put down his ſinks, was part i 
and pertinent of theſe lands. Anſwered, By an old contract in 1695 5, between the then , 
Lord Liviſton and Pantaſkin's author, the muir was divided betwixt them by fixed meiths 
and marks, with an expreſs reſervation of the coal to the Lord MY; . ſo being ſe- 
/ Yor. II. . 1 paratum 
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.  contraQ, whereunto neither party can connect a pragreſs, it is now preſcribed, and nothing 

followed on 16; and nothingchur'a-chanter ang. faline-cat Pane it 10 Peg Spardte Jenenient. | 
bing been ever ſince regulated, it muſt: pet be the rule; and offers to prove Calander's pre- 
deceſſor: hape been. in uſe to win coals zn this very ground. The Lords, before anſwer, 

| ordained, both parties to produce their Writs, to initruct chte progreſs, and to prove What 
deeds of poſſeſſion, as to wotking the coal, and the acts of interruption, that ãt might appear 
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whether chis contraverted.muir was a ſeparate tenement; or a part and pertinent of Pan- 


# 5 ” 0 * 1 5 3 5 8 & LES 
1 4 1 N 5 "7 W Fe 87 th l x 
1 AC - 5 We * * k 9 7 4 8 8 "Es ba AE MES; ; * * 
. 4 %%% 3.6 rob A ̃ 
53 N > „ 1 c or, ; l 1 


Home and his nephew, Renton, Was this day adviſed, che communing having taken no ef- 
fect. The Lords were all clear, that an obligement in a contract of marriage to provide 
the fee. to the beirs to be procreate, is ſo far onerous, that the father can do no voluntarß 
gratuitoug deed fraudulentiy to cut off and evacuate the ſucceſſion, ſo as to give away.his 
whole eſtate; from his ſon by a donation Without the leaſt onerous cauſt; fox that will be 
preſumied to be, downright; fraud in concilin; hut if it be ſupported. by any probable, ratio- 
nal, onerous cauſe, tho not adequate and equivalent, ſundry of the Lords thought there 
Was no Law to reſtrain a father in ſuch à caſe from the administration and diſpoſal of his 
fee: And thetefore the Loris, waving this point, they fixed on the ad reaſon! of reduction, 
founded not upon conſtructive fraud, (becauſe the were eventually prejudged. which is 
the ground of the act of Parliament 1621, hut on real fraud in cuncilio, that the deed was 
. elicited by cireum vention; and the vote being ſtated, whether the qualifications and branch- 
es of the breach of truſt and eircumyention inſiſted on, ſame! whereof, were already proven, 
were ſufficient to convince the Lords, ſo as they might reduce Sir Patrick s diſpoſition 'and 
diſcharge, on the evidences lying before them, or if there ſhould be a farther trial and ex- 
piſcation, by an act before anſwer, of ſuch deeds inforcing the fraud, as were denied; ſuch 
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:698,-betwixr Sir Patrick 
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as Sir Alexander's melancholy,:and, weakneſs, and Sir Patrick's ſtopping. the redemption of 
| the adjudicacions, by offering to poind the conſigned money, &. Six were for reducing 
upon What they had before them; but the plurality carried, to try the points of fact as to 
his condition, and the oneroſtty of Sir Patrick's right, and other matters alledged by both 
171½½%½%½ d p ̃ĩ d 
XVIny human tranſactions want that rectitude and integrity required to good and moral | 
a2aions, and vet ate not repudiate: by human laws; becauſe we live. in fece:Romub, and le. 
- © giſlators are forced to cannize at ſume corruptions; and J. 144. D. de reg. juris tells us, 
mulia ſunt: licita, et tamen nan ſunt. boneſta in foro conſcientie; and in emption, je invicem 
« ircumwvenir. permitticur Let all trieks thou i 
%% mg ꝗ æ , ͤ . ß ĩ ͤ 141070 
Murray of Newton, and Charſes Murray of Hadden, his brother, for che lands of Ne- 
ton, for payment of 29,000 merkss, Sit William makes a ſecond diſpoſition of the ſame, 
and raiſes a reduction of Edmonſton's right, that he was circumveened by his brother 
Charles to enter into that Minute, who! had applied the price for payment of his own debts 
allenarly; and ſo being dola inductus, the ſame ought to be reduced. Alledged, The reaſon 
is noways relevant againſt my Lord Edmonſton, who was in bond fide to contract with 
Charles Murray who ſtood infeft publickly in the lands, and it was only ex ſuperabundanti 
that he required Sir William to be a joint diſponer; and if there has been any fraud and o- 
Ver- reaching by the one brother to the other, John Wauchop of Edmonſton is not concern - 
cd therein, unleſs he can ſubſume, that he was induced to enter into the ſaid Minute by 
ſome fraudulent deed of my Lord Edmonſton's. Auſtered, He does not contravert Edmon- 
ſton's bona. fades in entering into the bargain; but if there was fraus in any of the parties 
contracters, that was ſufficient to refolye the whole bargain, for nemo debet lucrari ex dolo 
 ahtrius.; and he is willing to refund him all he has paid out on the account of this tranſacti · 
+ , - wand to keep him indemnis, Replied, Edmonſton is not ſeeking lucrari cum alierius dams, 
be having paid the full adequate price, et dolus non debet bbeſſe ei qui eum non cailſavit; and 
tha! chere be nothing more contrary to qa free conſent chan dole, yet what was antecedent 
to his bargain, and private betwixt the tmo brethren, can have no influence to annul his 
Minute; but he is content to quit the land, and repone them, he being immediately re- 
funded his money cum omni cauſa, and the expences they have put him to. The Lords re- 
pelled the reaſon of reduction, and ſuſtained the Minute; but, in reſpect of his voluntary 
offer, appoigted one of their number to ſee Sir William reponed again to his own place, he 
paying back betwixt and Candlemaſs next preciſely, the whole money Edmonſton has ad- 
vanced, wich the juſt expences he has depurſed on this account; and, in caſe of failzie, he 


0 eB. £4. , 5 
/ * f N a 1 
- e , : 6 ; 1 a» / 
*% ; 196 44 : * 1 Es E 0 
» 2 7 : , 


. 


5 f I + 8 


„„ 


h 
* 
1 


KY 
| 


——— 
— wy 


22 2 — 
—— — 


[ 
"1 
[ 
| 
* 
1 
i 
n . 9 
4 
_ 0 17 
' 1 
1h ; 
bl 
0 _ 
! 
0 U 
[1 
[1 
F I 
i | 
i », 
7 
[1 = N 1 o 
js} 
1 
1 i 
\ : 
37 
1 
l ' 
l 1 
1} 
L 1 \ 14 
' 
o * 
U " 
1 i 
| 
\ | 
1 
' 
Sk, | 
H | 
o 
15 
4 , 
—_ 
: (] 
$ 
[ — 
11 
+ 13 
* 
a 
, 
; 
=_ 
= 
| ! 
; iq 
1 +1 
: \ | 
:,, * WW 
N 114 
i 81 - 
; Fl a 
o + 
11 
* 
"tl 
| & 
4 T4} 
t | Þ 
14 
Þ . 
? 
106 
** 8 
4141 FH 
o \ g 
073 f 
(] : 
9 1 
1 | F 
1418 
1. | 
\ l 
1 i 
3 fi _—_— 
41] " n * 
THY [] 19H 
. Ll . \ 
34s \ 
_ 
q ti 
? \ ih 
i 141 
RSS 
[1 {443 
'n 738 
F * 
[1 ' 1 
7 ; N 
1. 1 
q 11 
" I _— 
234! {15M 
3 | [ 
Oo $ 
K. 
F ly 
\ + FRF 
#2 + 1 (88 
17 : 
1! ' 
| 1 if 
ml 
VL 
* . 
44 
0 44 
- 11 
bo [4 
! 1 * i 
0 #6 
161 
! vi 
. 
1417 
1 
; 
. 7. i : 
414 5511} 189 
"x 12 
£ [1 
| ; (6 
'© 1138 
11 
1 i 
| b . 
4 . 
: * j 
: 4 1 
. 
: | "IT | 
| ' 
' . 
n f Y 
i itt 
' | 
! '1 
> 18 ' 
J 1 14 
o [ 2 
1 [ F 
: \ [1 
1 1. | 
1 my 
j 11 
13 +43 
1 . 
2 "+ 
f [4 n G 1 
19 
' 1TH yY 
' i 
4 el 
fk » i 
"18 
=_ 
= 
[ * 
l 54 
| t | 
14 4 
+ |\ 
U 
Aae 
* 4, W N 
' 
1} 8 
, — 14 8 
1 
4 n ' i% . 
_»- 
WE ; i 
1 [] * 
n 
ing . 
anne * 
: $5 
, i 
4 : 4 
i ; 
TY 4 1; | 
\ . 
ih 2 
9 . 
y 140 6 
N 3 4 
i 
1498 
? þ 
1 1 
1717 
by 1 
ry * 
= \ p 
' ; is 
1 ' 5 
3 - th 
| 4 
214 [4 
iP 
*L 4: $14. * 
| $ 7 11 * 
N 
d 4 , 
. 4. 
/ | 4 * 
9 
1 5 
"x 1 2 — 
1 , 
j 
| \ 
| Fi . 
| 
* 
' 24 | 
* ill 5 
21H 4 2 
3 ö 
4 * 
i 1, 
4 A 
d „ 
g ; A; 
l . 
. [ {HK 
| * 
1 1 
14 
i U 
+ 1 
* 


* 4 


4 Bas 


» * 4 
3 | | 
1 - 
V2 74 13 | | 
1 o — y 
w_ : ba 9: wy N bo ö is in 
$07 > . : * ; : 
LS 8 5 p 3 "<F 4 * Ws 7 7 
| * « * a x” 
3 *# U Cx 0 
U a N x 5 
1 a 7 ** 
rs : | | 
. ; 1 7 f 5 
1 f f 
5 Ps 2 „ - 
. , < 
x 
- 


' f 
8 Ps. 


p 1 7 1 
E 
„ „ Ya 
TH 1 n * 

1 3 
\ 3 


1 
8 
3 a 
$ OH 
br 7 


- . 


if 


7 


4 


5 * 


's 


them na 


3 $'N 


*%* 


- 3 5 
N 5 A, 


e 


7 


7 
uh 


\ wy * * 


terms of Law, 


* 


oP found the cautioner liable even for implement of that clauſe of the tocher's return, às well 
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1 * e ao teich tis t his ne; a © ade in 0 | 
EReplied, imo, His. brother's inyentary was not full, nden hat che law requires in this EP I 
SY en” Ada, The:diſcharge, only. means omiſſions: in ſeeking in debts and other deeds of ad- 
miniſtration, but can never be extended to- the neceflary' requiſite; previous to his entry of 
= making inventaries. The Lords, by a narrow raliry, For it conmprehended' the Omi. 
ion in making of legal inventaries, as well my er Gios, Some thought the diſcharge 
5 ought + not ta cover him, \whereithe omi ns were groſs and cotifiderable ;* for as late” c | 
| . fo: none are preſumed under Fe words to have diſchar wel ole; 
50 3 1699. The Lords adviſed the mutual probatien led in the aten . 
oe fag y the Lord: Kinnaird againſt Sir James Johnſton of Welterraw, And Pougl: ay. of | Kil- 
= head, Far reſcuing one Bernard Roſs out of tlie Meſſenger's hands; mentiofſed > | 
ber 1697. Several queſtions occurred, Whether he Was bound to ſhew His 800 5 and ir 
was: thought not, till he had apprehended the Rebel and lait on him the wang: of peace ; 
10 ſhew it before, were to diſcover bimſelf to be a Meſſenger, and: give: the. Rebel oppor | 
_ "© 4ovity to run away: And fome thought there mighr ee in giving. the iti or 
of his hand, for in theſe hubbubs they mighe tear it. eigteat de 1 * 
Weſterraw, as, Steward-depate of Annandale might not diſmiſs the-priſoner | 
found he was illegally apprehended, and no caption ſhewn. Some argued;' "a 55 ht de 
: detained them both till che matter was trie, und needed Rot print His Toßevöffe to the 
Nieſſenger; but he exceeded his duty in ſettiag the priſoner at nberty. The Lords abſtract- 
ing from thir points, after reading the: depoſitions, found the deforcement Guſficiently pro- 
ved. Some moved te bare che witneſſes re-exmmined!; but this' was” laid "fide; and rhe 
| cauſe determined: u 22 xy. 21 bro 9 b n 1 6 b Ye 4 i l ö 
©, Fanuary ig. 1699. Anna Duncan, as ckecutrix to John Duncan her father, Purſves 
_ William Smeton Bailie ef Kinghorn for payment pf 2000 of 30800 merks due in this man- 
ner, that, by his contract of matriage with Elizabeth Duncan her fiſter, it Js Ptovidel, it 
the ſaid Elizabeth happen to die without children of her body, the half of the eother all 
return to the ſaid John Duncan, her father, bis heirs and aſſigneys ; ita e, chat caſe ec 
a the marriage diſſolving by the {aid Elizabeth's death? without" beirs, *ahd Andrew 
- Smeton,, his brother, was cautioner in the contract. It Was edgrd, Ind, This gebt was 
never in bonis of John Duncan, he having deceas'& many years before his daughtef Eliſabeth, 
and ſo pendente conditione; and where a legatary dies ante condilionis cventum, ebangſcir Nauen. 
I. unic. f 2. 3, and a. C. de caduc. 20ll. And therefore the debt never exiſting ig his time, it 
bvuannot be confirmed in his teſtament as due to him. Auſtvertd, This is no. „but an 
8 obligation, and made payable. to the aid Mr. Duncan, or. to heirs: 'guandoe mould 
exit, and none can have either the legal or natural title, but his neareſt of d Ae bis 
purſuer: And the Lords found ſo in this-caſe; upon the Lord Forret's report, 15th February 
5 1688: to which intetlocutor the. Lords now Selined to adhere. 2do, It was mledged for 
Smeten, Ele your title were: good, and that the half of the techer mut return, Vet the 
time of his, wi, a de3th” (Which was in 1684 18 not the period at which it mult} fall due, 
but only after his on deceaſe, in regard by another clauſe in the eontract the toeher is to be 
employed to the affidate ſpouſes in liferent and .confunct fee, and poſteriora derogent prioribus, 
Which clearly imports be muſt liferent it; and the obligationis dies ceſit at his wife's death, 
pet the terminus ſolutionis is not kill his own, the wife's deceaſing -withour'bairns' being the 
| condition-on which it was to return, but not the term. es Ay Wherever a term - | 
payment is not expreſſed, law preſumes it is due die præſenti, and the obligation here 
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_ .thar, on the wife's death, ; without heirs of her body, the half hall rerurn, ſo he falls tor 
from tbe moment of her deceaſe with annualrent thereafter; and in ſuch caſes the huſband 
has no courteſy nor liferent as in heritages. Ste Dury, 29th January 1639, Graham con- 

1 tra Park. It Was likewiſe urged for Ann Duncan; that the words then; and in that 

caſe, imported a preſent return immediately on his death, as is clear per J. 4. D. de 

bond. et dem. with Bruneman and Beſoldus, explaining the particle tum. The Lords, by 

A plurality, (feveral- being nan liguet) found he oüghit to liferent the ſum which was to re- 

turn. 3e, Aledged for the cautioner, That he is not mentioned as one of the obligants 

and parties contracters in the beginning, which would make him liable for all the con- 
rents, but is only bound in the obligement to employ and lay out the money on ſecurity 

10 the ſpouſes in liferent and the heirs of the marriage in fee, and not in the clauſe of re- 

founding the half of the tocher. Auſwwerad, Tho' his obligement be only for his- brother's 

eine the tocher on ſufficient ſeentity, yet it bears likewiſe thir words, . upon the pro- 

+, viſions and conditions above mentioned,” whereof the return of the half of the tocher 

WE 35 one; neither was it ever ſecured and employed i in the terms of the contract. The Lords 


% 


as for ſecuring it, ſeeing. it is e en with ee antecedent nen ne hut of re · 

funding the tocher is one. r th uk: 
January 20. 1699. The debate 8 + og fy ON and Vintners of Edinburgh, | 

(mentioned 28th * 16955 was this 1 17 determined, anent Wan ſhould be the current 
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_  Jivering rhe: wines. The vintners offered but L. aß ſterling per tun, conform to their retail 
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bur likewiſe-with the annualrent of that ſum ever ſinee her death in 1678; and ordained 
o R 5 | John 
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lohn MacMortaw thelcirmdr's/tipreſentacive*ro:tranſmic as math uf the Fart of Murrays 
| fun as will exten thereto 3*-becanſe her mSther? being "aſſignee in *corroboratiorr® and 
further ſecurity to ſo mur of That ſum then bearing 'aghualrene; lie muſt have tire annual. 
rent effeiting khereto, us acceſſorizan to her right? And further urged; chat if her thother's | 
_ coratoy had Aben uplifted the bygonesy they would Rave been Tent! and Wece mee principal 
Tam; Rea ratione Men, he as Eutator was bound once during the curatory to have gathered = 
| in her-annualfencs, and ſtbcked them into u prineipif to Bear aniiualreht'2 fd berate, 
| bven as the Jaw appointed with minors money; pech, Pupillarer nm debent e "otr9fe," ſed 
fun exponende; and the curstors to idiory or furious petſons are "under the faite Oblügition, 
J ᷣ jure - jð their privileges.” The repreſeritarives'or 
Machorran the curator aer u, They yielded preference to'the” ſaid Janet ' fad the by- 
gdnes preceeding her motfier's death, that theſe would affect the” Earl of NM urray's dum; 
i the uſura' uſurarum Was unreaſonable, /' 16. Becauſe anatociſmus is "condethnett by” all 
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not a curator. 4% Law does not admit extenſion of ſuch exorbitant pri" 
argue from minors cprators to thoſe of furious 
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laws. 245, If the curator had purſued Themas Inglis for cheſe byganes, he ach u good" de. 


- 


| fence, that as he was debtor, ſo he reprefenting his mother, he became alſo eredſtor as 0 
one half proprio jure, and to bis ſiſter Janet 's half by virtug of her renunciatiop und acerpta- 
tion of a tocher in ſatisfaction by her contratt of marriage, and ſo ronfufone Tollebatur. tio, 

Tutors are bound to accumulate and ſtock their pupils annualrents in fine” tutele, but 
Perſons; ſeeing tegen erer bitanten a fire communi 


= 


von ſunt extendend# de perſona in perſonam, net de"raſu in 'taſum.'The Lords abſtrafted from 


| the obſigstion to employ as curator, but found Janet Joglis had right to the annuairent of 

the L. 1200 of bygones due to her mother, and that from her decesſe to this pfeſent, in 
regard her mother and her curatör was alligned to the Earl of Murray's ſum bearing annu - 
Altent for her'fecu 10 | | 4 | mſequent."!/ 
_ /* Fanuary 26. 1699 Philiphaugh reported the-Marquis:of Tweeddate and Lord Teſter, a- 


y; and fo the annualrent followed as a neceſſa y conſequent. 


gainſt Sir David Thoirs of Innerkeithing, Advocate, who being charged for L. 7 Scots 


Per annum ds che teind of ſomefacres of fand be hid incloſed in zn orcherd there; be ſu- 
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S 
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Ubi prior to the neck ſtand unprejudged; and fo it is, my Lord Tweeddalehas compriſe 
| Earl of Dumfermling's right to theſe teinds, *which was a tack ſet to him by King Charles I. 
in 1639, for ſeveraf nineteen years ;\ as alſo has a new rack from King William. Neplied, 
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ſpended on this reaſön, | rhat' he being patron of the Kirk And (pariſh of Innerkeithing b 
the act of Parliament 1690 aboliſhing patronages, he had right to the teinds of the pariſn. 
Auſtered, That declaratory act does not alter the ſtare of the teinds, but a 


ny who had a 


% 


No regard to Dumfermling's tack, for it is expired; and as to King William's, it can never 


compete with Sir David, for the Lordſhip of Dumfermling belongs not to the Kings of 
Scotland jure coronæ, but as the neareſt deſcendants of Queen Ann, to whom that Abbacy 
Vas diſponed in a morning: gift by King James, her hufband, at Upflow, in 
confirmed in Parliament; and the right King Charles I. had to it was not %% King but as 

| | heir ſerved and retoured to Queen Ann, his mother; and ſo King James being nearer 
both to his grandmother Queen Ann, and his father King Charles I. than King William is, 


v, in Norway, and 


be can never be hejr to Queen” Ann or King Charles I: ſo long as King James is alive, and 
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conſequently it neither being in his patrimony jure coronæ nor jure privati, he can ſet no 


valid tack thereof. Duplied, Tho Dumfermling's rack be expired, yet my Lord Tweed- 


duale bruiks per tacitam relotationem till be be interrupted by ſome” having a better 
flight. And as to King William's tack; altho' it be not fit to debate by what: title Princes 


ſer racks, or grant other rights to their ſubjects, yet it is difficult to comprehend if Queen 
Ant's lineal heir has abdicated the crown, how he retains the right of his pri vate patri- 


mony; for then King James might ill claim the emoluments-of the Poſt- office, Admiral- 


— x 


4 ty, and lands he had in Ireland ; but. theſe being too nice points, Sir David can never ob- 


, - 
1 . 


| trude that Queen, Ann's neareſt of kin ſtand in the property of thir teinds, unleſs he de- 


ved right from her, or ſome bruiking by ber right ; otherwiſe it was jut tertii to him to 
quarrel and impugn my Lord Tweeddale's right. The Lords repelled Sir David's defence 


Uunſeſs he produced ſome right derived from Queen} Ann, or ſome poſſeſſing by her right. 
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January 27. 1699. Sir Walter Seton, Advocate, having procured a gift from his Ma- 
Jeſty ro be Commiſſar Clerk of Edinburgh, vacant by the death of Sir Patrick Aikenhead, 
Jaft Clerk, and intending to preſent it to the Commiſſars to be inſtalled, Mr. John Murray, 


Advocate, and brother to the Laird of Livinſton, gives in a bill of advocation to the Lords, 
for ſtopping his admiſfion till he were heard on a prior gift obtained by him when my Lord 


Tilnbarden was Secretary; which being given up to Sir Walter to anſwer, he alledged, 
I The faid gift, tho“ prior, could never compete with him, being null as wanting verum mo: 


t 


„ 


Jum vatandi,' for tho it bear to proceed on Sir Patrick Aikenhead's' demiſſion, yet truly 


he had not demitted at that time, but continued in the poſſeſſion of the office long after; 
and Sir Patrick's letter to the Secretary does no ways import an actual demiſſion, but only 
hat Mr. Murray and he had agreed towards his demiiſſion, which might be retracted; and 
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"that there was lain paniezenriar is evident, for 


| beeauſe hs wight have been/compelled theres: 5 Rape >The beiter dd nör To duch 

| anjoont to. a Perſonal obligation; and tho“ it hi was ill null, 5 

boden malt lways'proceed the gift, and 4 ſubſequent cauſe cannever-validire the fame | 
in competition wich one, more formal. When the action was Called; Mr. Murray huaning 


; detfined, and the Commiſſar $ left to do a8 i they would be an{werable. 417 id * 11 * tz 0 1 ; 
Merchaht in Edinburgh. A bill of exebange is drawn upon tuo partners, which is ac- 
_ cepted, "Afterwards one of the partnefs dying; the other is charged, and fuſpends on this 
ttceaſon, that he to whom the bill was firſt indorſed and made payable, was debtor bya 
ticket to one of the partners in the „ ee {ag before he aſſigned it, and ſo he muſt 
have compenſut ion. Auſtoered, 1990, That could only reach his half of the bill who had 
_ 2d, By che laws of France, and all other trading nations, compenſation takes not place in 
pills of exchange; which muſt have ſammar courſe, and may not be clogged with ſueh in- 
wh h goes from band to hand fifione brevis manus, and ſerves as a fund of credit 
for a conſiderable ſpace of time, like bank · notes. Replied, Compenſation is, by conſtructi- 
on of law, repute equivalent to payment, and by the concurſis debit? et credits operates en- 
kriry'of trade favoured jure gentium, yet inland bills, as this is, cannot be exeemed from the 
common law of compenſation. Duplied, By the very acceptance of the bill you re- - 
nounce any ground of compenſation you had ; for however it was competent before, you 
have paſſed from it now. The caſe being new, and having inconveniencies on both hands, 
ſome moved to have it farther reaſoned in their own preſence; but the plurality being clear, 


© \Eodem: die. Thomas Young of Roſebank Merchant in Edinburgh, purſues William Li- 
viſton, Bailie of the Regality ot Falkirk, for ſuffering a Highlandman, his debtor, whom 
he had impriſoned there, to eſcape, and concludes payment of the debt. Alledged, There 
Was neither dolus, culpa nor negligence in the caſe, but he eſcaped vi majore et caſu fortuito; 
having got in ſome inſtruments and tools he lifted out the ſtanchell of the window, ang 
eſeaped thereat. Anſwered, The priſon has not been ſufficient, elſe it had not been fo 
ceeaſily broken. 2do, The Jaylor ſhovld ſuffer no ſuch things to be imported, but ſhould 
| ſearch for them. 34io, This could not be done without hammers, and much noiſe, and he 
ought to have a ſervant lying in the Tolbooth all night; and on the 11th of February 


1671; John Will againſt Kirkaldy, the Lords found them liable for the debt, becauſe [ e . 
wanted catbands or chains on their doors. Some were for repelling the defence here; but 
at laſt it was agreed to take a probation, before anſwer, anent the condition of the priſon. 


he debror's be pee. ODT rang ä 
EFLadem die. In the action, mentioned 28th Dec. 1698, Hary Douglaſs agaiuſt the Bi · 
ſhop's Vaſſals and Tackſmen, debated in preſence this day, the Lords found the com 
miſſion from the Exchequer to purſue this reduction, bearing only to enquire into lands 
| holden of Archbiſhops and Biſhops, this could not be a warrant to call for any who held of 
- Deans, Chapters, or other inferior dignified perſons; tho' it was contended, that: Biſhop 
was nomen umverſale et collecbivum, that comprehended all the inferior degrees, and they 
had all fallen to the King by the abolition of Prelacy, and they are ſpecially enumerate by 
the ag9th act Parl. 1690. But the Lords found an improbation no ſuch favourable caſe as 
to extend the word Biſhop beyond its preciſe literal ſignification. 240, The Lords found 
no proceſs at the purſuer's inſtance until he produced the old rental- books of the 'Biſho- 
prick, or ſome other document of their right or poſſeſſion, to inſtruct in ſome meaſure 
that theſe lands or teinds belonged to that Biſhoprick, elſe they might trouble the whole 
heritors of the Dioceſs, and cauſe them produce their evidents on pretence that they held 8 
/ ↄ ö 
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How cautious our predeceſſors have been in propaling men's evidents, that it needed an 

act of Parliament to do it for the Highlands and Ifles, may be ſeen from act 262. 1597 By 

the Feudal Law, the ſuperior had an action to force; his Vaſſal to produce his writs called 
 oftenſio"monumentorum; and by us the ſhowing of holdings, which went into deſuetude when 

5 PE eee J . Ty nts: 


ehruary 1: 1699. George Marſhal purſues a reduction againſt William Alves Writer, | 


of 


| "ef a deercet of general declarator of the cſcheat of umquhile William Ruſſell ; and me ; 
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Replied; Sir Patrick's obligation tb pron 4miflion'was equivatenytean actuakdeniitting, . 9 
ite gift was ill mull, 7 becadſe/ithe modur x 5 — 


de produce his gilt and debate in cauſe, but ruther get ir paſt in'abſence without-dipping sn 
era ving the L. ords Would rerommend him t che Commiſſars to admit him, the fame was 


wo 
* > 


veniencies,” elſe all commerce may be ſtopped; for a bill is repute as a bag of money, 


8 


1 wo £ February 2. 1699. | | | 
Preſton of Valeyficld, purſue-George Clerk, Baile of : Edinburgh, and Tackſman of that 
eſtate, for cheir bygone annualrents. 4ſedged, By che articles of the roups by which that 
e  eftate-was'ſet to bim in tack, he has allowance and retention out of the fate end of his 
ttack - duty of whatever expences he wates ont wn finiſhing the former coal ſinks, or ſetting 
dan of new ones; and ſo it is, moſt of the rent has been expended in recovering the 
1 coal. Anſwered, Thir anuualrenters are not infeft in theſe parts of the fands where the 
Coal is ſought, but in other particular roms; and as they would have no benefit by the 


7 * 


rr nullity inſiſted on Wes, that the: citation Was only upon ſis: days, whetea 
ot Sederunt a ft u 16, ſpecial declarators' and ther ſummonſes there. enumerate have 
that priyilege, bar gen general declarstors, which must be; on 21 days as before," dp 
uy = Feered, T Writers te the fignet had fince that time raiſed them on bins, as privileged, 

ww. which ouglht/to ſupport hig diligence, Replied; The priviſeges are but impet rate eee 
parent, and cannot alter a fixed cuftom. Less, it was a/ledged, That Mr. Marſhal had 


but ſuſtained at as a bel, and allowed the parties 40 be heard how far Geo 
tereſt. Tit ; 102 o . „ | 
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10 inteteſt to · object againſt; his declarator. The Lords ſound che citation-unwarrantable, 
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coal, ſo they ought to ſuſtain as little prejudice thereby, and the land- rent, wherein they 
ſtand infeft, ought not ro be applied for ſupporting or defraying the expences of the caſual 


rent wherein they have no- intereſt, but the ſame was o | be. adjudged: fingule ſing ulis. 


Replied, By the tack both real and eaſual rents are ſet to him jointly and indiſtincily per 


 avey/ionem, and he pays a promiſcuous duty for both; and no reaſonable man would have 


coal, if he had not been allowed to retain for his expences out of the Whole head; for in 
Ia, impenſæ utiles et neceſſariae ipſo jure minuunt frutius. rei lotatae, et mercedem inde. de- 


engaged for ſo great a tack-duty in contemplation mainly of the profit to be gained by a 


Bitum. Duplied; The annyalrenters proteſted at the roup, that theſe | articles ſhould: not 
prejudge them. The Lords found, that ſuch. creditors as were not infeft in the coal, but in 
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rooms,” where the coal was not wrought, had no concern to be burdened: with the expence 
in ſeeking che coals,” but behoved to get their annualrents effeiring 20 the rents of cheſe 
ä / /// 5 Looking ol nd ot boom ney 
Eodem die. The Laird ef Leckie having procured a viſitation of the Preſbytery- of Stir- 
mn ling, in 1687, of the church of - Gargunnock, he was permitted to erect a loft above 
Cunningham of Boquhan's ſeat in thut church, which darkened and obſeured his ſight, and 


o ” 


. Boquhan procuring a new viſitation ſince the Revolution, to get himſelf redreſſed of the inju- 
xy done him, becauſe he was of the Preſbyterian perſuaſion, and Leckie having raiſed an ad- 


bear that expence, then Lawyers deviſed the doin 
huadreds of years, which is equivalent. The Lor 
fected by infeftment, did not oblige the ſingular ſucceſſor, nor tranſmit 


quency as deſer ved to be inquired into, a c 
the remaver of land- marks, and by the twelve tables, gui terminos exq 


vocation; the Lords by an act, before anſwer, took trial of the affair, and this day ad- 


viſing the probation, found ſundry encroachments had been made on Boquhan's ſeat and 


burial: place, and the ſcutcheons of his famiiy removed, and ſtoops poſted on their graves, 


Sc. therefore reduced that viſitation, and ordained the loft to be taken down, and the 


churehi to be put in the ſame caſe it was in before; and leſt there ſhould: be any oppoſi- 
2 | . v4 | N * | i 8 N r 3 N | * : 1 f <p : 
tion, -commanded:the Sheriff of Stirling to ſee it executed, and if he were remiſs in do- 


ig it betwixt and the 2oth of Feb. then appointed letters of horning to be directed a- 
, ß ̃ĩͤ tf bl -, 
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February 3. 1699. John Warden, and one Clerk, being heritors pro indiviſo of a piece 


of land, there is à divifon by the Sheriff of Lanerk made in 1655; and in proſecution 
thereof, a contract entered into by a letter of couch, whereby marches are ſet. betwixt 


them. One who marries Clerk's daughter, and thereby gets his ſhare, purſues for a new 


mettage and diviſion. Warden alladges the Sheriff 's diviſion and the contract thereon muſt 
bh be the rule and there can be no new diviſion, which is fought from no other deſign but 


in emulationem vicini, becauſe Warden has much bettered and improven bis half; and Clerk, 


of marriage, and knows nothing of that private agreement, 


without a ſaſine, except Miuiſters glebes, nulla ſaſina, 
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by his floth, has deteriorate his: Anſwered, The contract may bind the parties entering 


thetein, but not the purſuer, Who is a ſingular ſucceſſor, having right thereto by contract 
marriage, nows nat! et rerum dominia non tranſferuntur 
nudis pactis ſed traditionibus; and by our Law no foot of ground can be poſſeſſed in Scotland 


nulla terra; and, in caſe of excambioi 
of ſmall parcels of lands, they muſt either be compleat fir Pn 
of it by way of mutual tack for ſome 
s found this contract, never being per- 
i the property; but 
the Lords thought that ſuch a delin- 
a curſe by the di vine la being pronounced againſt 
raſſit diis ſacer eto; 


and by the title de termino moto, tis puniſhed arbitrarily. Anent moleſtation of marches, 
. Anton: „ 437 Rane? Cer OT Ps of pos Sy 1 3 | 


it being informell that the march-ſtones. were removed, 
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35 ſtroctivg oft he veritqpief che debt, hut only guar. CN e en, eee ee . 
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1 5 25 eee eee Bulge 30d athei nu pop to them ʒ 8 
they deny his;goodbre 4 any right thereto, or that he is the neareſt in doodle avy 
 manig8. his own, bond may cauſe charge himſelf to enter to ſome of his predeceſſors, in lands 
they. ne ver had right t lair to, and thereupon raiſe improbation ag — — . 
open their charter aheſts, prepale their papers, and vex all the countr. eee ae, 
ee dicia ſunimariqs; and ovghe-not/to-be{topt an alledgrances that/ require ptoba = 
Tln; bot the form is, to deceru, and reſcrye all theſe defunces cuntru txecutiduent in bo 
| mails and duties, as may be ſeen, ;b5th November 1666, Shein 3 13th (January: e Mee 
ſteriof Salton; 22d. % 6665 Liviten 3: and eee ee e e (which! > 
the ger cale in hand) die "nas bender prize id: Kenia, Tis very © 3 
tte, the Lords will not ſtop adjudications on ev: eee en, the: purſuer is 4 . 
| true creditor, and che Apparent heir's comingency;in;biood-is.notaur;!:and there isa general 
| fame,ghathnd;ouce belonged 10 their family 3 Is Og athele-:appearpandiwhero 
there. is. no.(triving for diligence, hut tis the fitſt adjudicatiop;oand fo no:periculuprin:merd; 
the Lards. will not eaſily! paſs ſuch-adjudications;1;and-myiLord-Stairzcpart; 254it: a1 thinks, 
in ſuch gases, ſome evidence mould be given of the intereſt in the land. The Lords found, 
a Where 8djudications: are ſought.on. on. apparent;hejrs. bonds, :and-there'igina miitarigrp.of/their- | 
. redeceliors having been heritors of that land, and that there qs no contourſe of ereditors 
Friyiog kor Fee enen ta be no decreet of adjudicationitill.ehey gave fot efdocus  _ 
went that they once had right to the land cra ved to be adjudged, byra ſabne; u —  _ 3 
eyldent, and that he had cohtingency in blood: Vid abth current. or ©, 3 
alem die. In the action Iubel.Handyſide, relict of Robert Wilſon feuar in Kelſo, againſt Ting 3 
5 F. Andrew, Handyſide- Writer» in Edinburgh.“ among ſundry other poitits decided, the 
9 ws found. a bond, granted byia man to his wife for a ſum, bearing it was borrowd mo- 
ny, as not null, they? the durpative be falſe in law, ſeeing: . What 
n 7 9 7 G's motiti; but that it ought to ſubſiſt as a: donation from tlie huſband io 
ber, and 155 the general diſpoſition: made by him to the aid Mra Andrew after bis bond; 
Was no ſu cient revocation of it, becauſe obligements and ſpecial, legacics require peciat = 
rege to abe bare and ſo is was neither extinE a con none, nor by any rev 
W has „gane, ind ce 06G eee mod eee e ee c e Bet 4c > 
1 n ie. Jnzthe competition betwixt: Anne and ia tech daughters to Leyes, 5 
1 md Joho Hay of Pitfour, being two aſſigneys te one ſum. Nitfour craved preference on 
=, 185 rior, TY . becauſe it was firſt,compleated-iby-intimation-i-/| Anſwered; Whers 
= LT be rights, are,gratuirous, and-lucrative, the firſt, whether.intimated. or not, is:preferable 
oh ih the act of Parliament 152 13, becauſe the ſecond is granted in prejudice of my warrandice; 
which, even in donations, is from all future fats 'and;deeds,.: as was;expreſly, decided, wth. 
of July, 67 S. le ander contra Lundy - 2doy The ſum aſfigned is the ground of an ad- 
judication;; an Lak .{o,tbeing; an {heritable right, needs nd intimation; as Stair Ae, 
5 Pat. lit. 1. Replies, The ſecond aſlignation bedrs/onefous caüſes, beſides:the narrative 
| 10 85 80 r. che adjudication is poſterior ti the firſt aſſignation- The Lows 
havin 
che 


both, aſſignations, hey found neither of them were onerous; nd deen 
e 9 preferred . tho! 208 itim h. . 
Fu: E 
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Fubreiary'S. Abg. in ate compericion betiw gen gha Harl f Aberdeen and Forbes of 
vorth w#'the Abbacy 


uche The eee. fe dnties-of theſe land helonged anciently 

Re wm” ſho vt \ Thatibeing orected in favours-of. the Marquis of Hamilton, be convey d 
tber Urgquturt of 'Moldrum,- who, by a ſimple Aiſpoſtion, on, Arſtrrrantmits chem 70 For- 
bes- f Marhobties; aff aft warde by reſignatioa - te 1 The Kari o Aberdeen, ae thereon | 
__ Hakevinfeltments an sontends: on his right.” Auchorties alleged, That che Lore 

Tien tee the ſurrender tone King, and: che act of Parliament: 1633, .are-no-more ſuperiors 
1 che kirk-landz, Waren only right 40 the feu · duties by reſervation; -ay,and\while chbeß 

bg" t ſo need NAN to their conveyance, dat, are en. 


e e e for-the Earl, 
ſince eee lain- 
Sack. by. reGanarion and inteftmant N — this 


 Thatahs' prattice of 

ed ii dende, for they: |hove-all 

teig ap or tree 

| nl redemption and if e eh aſſignat ion were ſufficient. to convey: {theſe dutzes in he red. 
of che Rbbots charters, it would-brangle many of the tranſmillions] and ſertlements 

by ibfeftwenr; which others thought. ry 16 expede. The Lords, by a narrow: ph 

5 1 found the diſpoſition alone did-nor-convey ſulfeientiy, and thtretore pr "of Ant 


Fart of 'Aberdeent's infeftment, tho poſterior. See Dury,/271h July'46 65 K 
: FT. cher aud Black; and 20th June „Ms Brown conta Smich. 1 N ee Th 5 „ 
Famuty 9. 1699 The Lords entered to adviſe dhe proving of e 1s Ads, 2 
oft of Blaikburn, purſued by: Captain Brown, to (top a certification craved ud 
Nobert Craw, the the Aincal heir, in a reduction und 3  agre bn had: raiſed: 'of that dif bo. 
filed. The caſas miſſions was libelied':to be the Englith vi ouſe | 
nicles were 2 ſaſine follow ing on the ſuĩd diſpoſition, and the: Notars protect book bs 
r fy brig! +-8ſpoftion of-moveables by James Brown, -narrating, he had made een 
T Bis lands: and all this backed withi near 40 years po offeflion, ©" Anſroered, in the making 
1 muſt be inſtructed, lima, Tho exiſte ce, that there once was ſucl 
in rerum nua: whether true or falſe. ade, The verity of it: And, 3150; Its ſolem- | 
airy and formality, for-who'knows awharmullities. it migbt labour with, 
and witneſſes ; it might be burdened wich reverſion, or many other clauſes 
and reſervations; ſo theres mothing:moredangerous.in:the preparative, | than raſhly ro ful: 
ain nemo! for Haddington, im his: deciſious, gives an inſtance of one who forgeil a 
teſtament; and ſhe well it to Leverals, cauling them read it, and after wards deftroye 276 
-onh then raiſed antenor toe made up byrtheir, Gaths whom he had employed ro "Tt | 


+. 


f i 


Aud a8 40-rbe-atininictes here produced, bythe att of ippeſcriprion/ 4.647] a ſuſme with 
on ſignifies nothing where ũt wants à warrant; l. Ukeas it does wot beat che | 


100 years poſſaſſiun 
. witneſſes names when he repeats te precept ; and then d 
ſuſpect. for it has a marginal note adjectei with another hand and different ink, dh p te 
the mails arid duties of the lands, which has been added only to ſerve a uin and fo this | 


2 * prove ob ſcurum per obſeurius, infirmum per inſrmius; and tho the po 


& " * 
2 2 


= by yet æhat has not heen ſuſtained per ./e, as appears from many Alon BANS De- 
4672, Brodiey''21 {t-June 16: 2. Mitchel 5" 45th: July 1675, Fumarton here the 


2 were ſtronger, and 2 the tenors were rejected. The Lords demurted in this 
de. in reſpect of the hagurd uf taking away a man's juſt night, the? let by fatality; on 
a : hand Lor ot making'up writs With clauſes whith never had a being, on the other; 
e were Jad damed uo endeavour a ſettlement, and do gie Robert Craw 
| fomeching N Pr 2 Ys n * 3 ae * 8 WW $4 Gag Thos WS DEST I6 = 
alem die. Tue Earl of Nor rt W a reduction againſt: Phinevet ible uncle, 'of a 
| bond of proviſion- for L. 40, ooo Scots an him when be was. young, and in amilia. 
Tue raten was, that bis father, in Fhinsven S contract of marriage, had given Him 1 nds to 
1 Freter value, et debitor non prefumitur e. Anſwered, This: Aro not in propiſions 
parents, which are ever repute And F ee But the Lords found the con- 
OP between the Earl of Lauderdale and Lady Yeſter, and lately. «12th: November 1695, 
| Svdlerf of Ruchlaw, confoym whereunts the L here reduced Phiueven's bond, 25 im- 
plementen by the ſobſequent proviſion.” Vid. 29th Jane 169 99:w. 
February 10. 1699. Helen Ferguſon purſues Durham of Lolas for „ foul aud ejeRi- 
on, by ſeizitig on der godds und corns, and thruſting herſclt and family out of the houſes. 
 Ailedped;' George: Hogg, her huſband, having been his tenant, and dying much in his debt, 
_ head Helen, nis rekt, gave bond for L. 2200 as the arrears, and-afull diſpoſition to her 
1 und gear for his better ſecurity, acta him to enter into poſſeſſion Wirbont ha- 
: ane of ain et Ne 7 — 9 * tion can uot de- 
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ow . Auf bort practc "ag . Ae, Ne . 
an inventary, and yer de welded per aniverſitatens wicht che whole, -' gig He intromicted 
bee ee "of - of the bond, Which was moſt: unwarrantable. ied, He 

- ncaled/no-ocher warnt than what was comaingd in Ae e 
A merely precarious, and which he might recal At any time 
' _ aneemraryt was not 
3 while e we paid. | bajo: to the 30. He,beboved:to'ſeenra het 

e 1 
„ underuight 3 nod: Wee he. employed: prople 5 15 | t 

_ hor, by Way of inſtrument; to como and overſee the; ſame, and o name lane honelt neigh- | 
thought Lufnes had. ben too precipitant in meddling = 
| before the term of payment, without applying to u Jude, or at lealt holding a Baron-coun, 5 
and leading} probation. anent her etibozzlements, whereon he might bave arreſted. SO 
nnd cotns, and remembered, that, in Bruce of Bordie's purſuit, againſt Keiric of Gogar, the | 
Lords found n diſpoſition to the orop and goods: 4 ſpuilzie, yet the intromiſhon was 
ſio far found unwarrantahie, that they modified the corns at the higheſt prices : therefore, in 
© this caſey the Lords allowed a-mutuul-probation: as to her; withdraw ing herſelf and abſtract- 
ing her goods, ant a to whit the room- would-ſow, and what was the cxtent. of the 


pro- 
| 4 and if he uſed any-poinding, before they would determine. whether the ſhoud have 
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| ber warn in tem, ur de e only ompta for his ſuper-int Mromiſſion en leer | 
95 payment. n a A 1 eee gp 991) 38" 5 „„ 35 45 ; "Uh 1 b af TY 
5 2 i Febraaty-1 4+" +699: My Lor r produc his Majeſty's letter, Sits. 5s 
n Maxwell of Paltocke, \(Juitee-clek, dy Ormiſton's advancement to be Treaſürer de- 
pute.) [awortlinary Lord of the Seiſſion, in the place of the deceas'd; Lord Newbyth;. and 
iy accordingly he enterel on his crial-in- the Outer-hodſe with the Ordinary, to the 


act of Sederunt in Jul 1694; anent the admiſſi 
3 woes die. The Lords entered to adviſe the debate berwixt/rbe'Chi apothern- 
” ** of Edinburgh ou the ane band, and Thomas Weir, Alexander Telfer, and eme the 

_.__ othey Grmaple Aporhecaricy on the ather. After a long and! contentious: debate betwixt: tbir 
pekiſes, nete war 


aa decrett in March 1682, ſeparating: che two callings of Chirurgeon and 
\p en r and finding they could not. be both exerciſed in one en. In 1694; the 
__ Chirurgeon-aporhecaries pretending the ſaid decreet of ſeparation was but an i 
ny nd — that iurrim, but not to ſtand 8 ee rule, they obtain 4 gitt: and | 
patent fron; King William, uniting che two callings again, as more uſeful to publick utility, 
an ale health of the ſubjects: And the ſimple Apothecaries applying to the Magiſtrutes of 
Edinburgh for viſitors to try and-aduij their intrants, the Magittrates name ſome C 
geon+apothecaries to examine them. They reclaim, and crave ane of their en fraternity | 
and number, and thereupon rai > lm their privileges. to be ſubject to none but 
thoſe; of their o employment, in reſpect af the decrect of ſeparation ; And the Chirur- 
geon· apothecarĩes Faile a reduction of zhat-decreer, and inſiſted on thir grounds, 2 * hat 
= Majelt ya being the great fountain, arbiter and diſpenſer of privileges among incor 
ons, he has, by«his new gift, found it abſolutely neceſſary to reſtore. the Chirurgeun- een r. 
fttzecaxies and to re · unite the two trades ;. and ſor res devenrt in alium caſum from What it was 
Ait the time of the decreet of ſeparation. 240, It was not res judicata, but only a tempora - 
ry ſrtt leinent of their animoſities and differences at that time, in regard the Apotheearies - 
being neither a deaconry, ſociety, incorporatian, or body of men erected by any law or 
cuſtom, they could not tranſmit their privileges to their ſucceſſors in that employment. 
bat ir was merely calculate far the Apothecaries then in office. 3010, The Lords decreet 
rotceded-without any manner of probation, but merely on a ſubſeribed opinion given in 
by ſome of the College of Phyſicians, who were then at variance with the Chirurgeon 
apathecaries, and prevailed to get the two trades ſeparated... Anſwered to the firſt reaſon 
of reduction, That there being a jus quacſitum to the Apothecaries by the foreſaid decreet is 
foro, no ſubſequent gilt jmpetrate from his Majeſty, derogatory thereto, can depri ve them 
of che benefit of that ſentence, all theſe gifts being obtained per ſubreptionem et obreptionem ; 
and the law ordains, wherever reſcripts are contra jus et utilitatem publicam, ab omnibus ju- 
dlicibus rafutori pr accipimus ; and e Parliament prohibit our Lords of Seſſion to re · 
guard the King's {private writings in the adminiſtration af Juſtice; and that it is no tempo- 
tary regulation appears from the decrret itſelf. but was geſigned tor a perpetual ſettlement. 
And as ig che ad, That the Apothecaries are no curporstion, and ſa cannot tranſmit to 
ſucceſſors, it is anſwered, That tho they be not one of the 14 deaconries, yet they are 
_ erected into a fraternity by the act of Town. Council 1657, which the Chirurgeon-Apothe- 
_. caries ſound upon ; and in ſuch caſes there is no need ofa direct charter of erection: Tho? 
| Merchants are nat in a company, yet they have their-known privileges, and ſo the Knights 
| of No! va Scoti vl * 3d, It is a * n "__ caſes * to the myſte · 
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Here, in reddting marc betwixt Ohirurgeons and 3 conſul withe hy. 


ks yet the dbcreet does not ſingly proceed on their teportyibut alſo on iche rits and 
Fe her documents produced: And as to the. inconveniencies unge tliene cu be ſe- 
auſtered up un both ſides. In Galen's time; one man wn Medicus, 


3 in one Perſon ; and even ſo among the Romas their Law ſays, Si NA. 


n Daperite- ſetuoris tenetur puena legis . „Whie | ſheworheibPhyſiclang were nile Obi. 
Fargeuns, an@ uſed alt manual operations themſelves; And as tutthe King's puſterior gift, 
ie es i &rgued amongſt the Lords, What if che/Town- of Edinburgh obtaim u charter from 
the King, edeclaring all muſt pay their cauſe · way inails, impoſitjons at the Freer eee 
x this 55 the College of juſtice's decreet of deelarator, ereeming then from mul che 
taxes? The Glafiers; Painters, Plumbers, and other grades, obtainei n decteet agair 
8; ' the Maſons and W rights, finding tl were 4 part ol Mary's Chapel, and had à rig "oat 
vote in the e e ee ; if either the Town of . Edinbur e 
Wrights and Maſons a new ſeal of cauſe, ;or-the King give them e 
: to have a vote but the two trades of Wrights mnd-diuſoin;! I believe that would not be ſuſ- 
tained as a revoration uf the decreet in foro, ſeeing it is not to be preſumeil thut his Ma- 


terfere with the ſentences of his ſupreme judieatories, but maſt pe ull vnderſt od to be pe. 
 riewloipetentis, et Nuo jure 4 1 elſe a cretary might „by ſuch gifts diſpoſe atid alter: mens 


rights. See Stair, 1 T nc uly r681, the Chirur cons of Edinburgh againſt the Apotheca- 


ries; as alſo ſupru. February 4682, wh the cuſtomꝭ f En gland and other na- 
tions are mentioned, = -rhinkicig it beritr p iey-'rovunice theme ag milcing: them mote 
knowing and flouriſhing; and others judging t «bezreri to divide them intolteveral bands. 
Some of the Lords thüught it ſuch u 7 Judit ara eee be taken away but by 
Patliament, and were for temitting it thither 3-others © raved xime-to! adviſe er u, and ſer- 
tle them; and ſo it ras defernty! de i 524 5 r l i ats W 
Nüruamy ig. 16990. Mee John Marry Commiſſary of peebles Advocate en in. * 
complaint, that Agnes 'Kello; relict of. Sdot of Broadmeadows,” (whoſe' daughte 
married, and ſhe Was deceas' d without children,) now ſpouſe to Browns f-Logertlaw; had 
ſerved an inhibition e him upon a dependence For her jointurt; and-which was moſt 
malicious, ſhe being abſolutely ſecured in her liferent-lanhds, and thar the Lords have been 
in uſe to ſtop ſuch vunjuſt attempts, eſpecially: inhibitions incumbering unens-ieftares, land 
— their fame and. repatation. Anſeoered, Diligences onght"ts. have a free 
courſe:; and to top theſe were as great a fai are in the-adminiſtvation of juſtice, as the 
copping the Sb 'of the blood at the! vena cava threatens 2 diſtemper in the 
body; and the ſaid Mr. John has à right to theſe lands, and ſo muſt be liable. The Lor 
remembered they have oft interpoſed where inbibitions are g els, (as in:Stanhope's 
_ caſe againlt the Lady Kinearden and others,) therefore they diſcharged: the regiſt ration of 
it till it ſhould: be tried what ground there was for it. The L 
this Seſſion abont an inhibition ſetved by one Govan apainit Mra John Frank Advocate 
See Stair's Inſtit. book 4. title 0, where he treats of malicious inhibitions“ xd od e 
February 16.1699. Andrew Hunter of D Dod purſues a ſpecial declarator of :the-eſcheat 
of Gruham of Morphy, and con veens John Seve of Comiſton as hi 
No prqceſs, becauſe there is no general declarator of the gift. Auſwered, 
ſame horning whereon the Lord Roſchill was conſtitute donatar, aud the firſtogift having 
been declared in general, he, as 2d donatar, needed nbt raiſe: Anotherz whichiithe Lords 
ſuſtained. 240, Alledged, The firſt donatar's repreſentatives ought to have deen called, and 
all the creditors preferred i in the firſt donatar's back · bond to the Exchequer. Anſuered, If 
the Lords find it neceſſary for trying how far they are paid, the purkeer will cite them 
aum proceſſie. This ithe-Lords allowed; honors bile doo of, bofigeonys bro giants 
Bodem die. Menties of Pitfoddels purſues SinAlexander Forbes of gebeten bis 
gw, Sir Alexander's father owed one Mitchel in Aberdeen 1000 merks by bend; dated 
in 16 38. Pit foddels being ereditor to this Mitchel, «arreſts in Tolquhan's hands; and ob- 


rains à deereet of fotthcoming againſt him, wherein a term was taken to produce him, and 


he holden as confeſſed; 


and for that ſum Sir Alexander is made liable as repreſenting his 


father on the paſſive titles- During all this time, Tolquhon's bond to Mitchel was never 


produced; but now! being found, Pitfoddels diſcovers, tho it bore not annualrent, yet he 


Was denounced upon it in 1652 and ſo, by the act of Parliament 1617, it moſt bear an. 
nualtent from the denunciation, for which he raiſes a new purſuit, as executor · creditor con- 
firmed td Mitchel. Alledged for Tolquhon, No annualrent can be due; becauſe the bond, 

: en and denunciation are alf preſcribed, and nothing done thereon w ithim the 40 yeurs, 

Anſwered, The preſcription was interrupted by Pitfoddels arreſting 1000 merks due by Tol. 
5 quhon to Oy and * a eee ak . 3 which being es | 
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jet underſtands all the private intereſts of. Parties in theſte gifts, or that — | 


took the faine'method 


is debtor, :whoya/{edped, 
My gift is on Fede | 


there neither mention-hor production of rhis:bond! roſs —— by old Twiquhon | 

Mitchel, but only the: ſum of 1000 merks arreRed-in his hände, which might. 4 5 

ſum, and he: ſuſſering himſelf to be helden av cfſſed thereon; it can never —— "al 
1 expreſily. mentioned the: ſume ; and thad there mut ö A * 9 8 5 

he, aidls hernach lor interropdiighy- wat daun Tren Febeutg 2827 Ki 3 

— 51a the act agth, 460% 5 5 4 

that a dic e writ-wirhin the 4 r ; 1 7 
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| * cdl Parliament, and the. Lords woul _ ＋ 'this case. extender 
5 Haim 27. 6e u The Lord Fo OC juſt 2 | N | wee, d N b 7 
. K position And tastet His "Fl ; _ 
_ bothuheritable-and{moveable,»toiMr.: John Eeſfy Tonden Niet wüdts, Lend gane of Wa FE 
. K— ns he” dolired!! voi ares 
= be eee eee ery. ee i rem, d. feat ind 
; "ul N the | His return. 7.0, alt 
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all npotvion. -Margaget'Lefly 88055 Meni u Sons, hb" 1 
e 6f y e Naltaod wee a” reduQion- and” Geclarator; Gig he fi 1 
diſpoſition being conceived in -conditional terms in the narrative, only to take eſſec in ca | 

of his Ging abroad, and he havingireturted iteraße tee uc an null as efectus 

N ia n a ü Vet end 3 
3 hazard, : neee ar Led abet ame day; 
- this 2 in cuſe he ſhonld marry; and cherefore 18 Be 
men during e be from the narrat 
we par zie cue of eden dee. pone/ thy" en 
| bl c away, his fortqne. LAW 4701 —— wy | 

, . 3 eee — w Aog fluence NY 

diſpoſitions, unleſs ti xeated bee ee in t — 

dee; forst he bad de — — dere . — 


din ihe.couldimos hs ite Wren Hime of js May'n ro: „ 
1 2 chat) flilzure; and Stair, th November 1699, Hen m_ . 
darded in Latin) ſhews a diſpoition of this Kind was — my and perſeve — . 
ri fig ji appears, that when Mr, Eelly returned to Scotland, he neither 4 Hor ee 
1 us diſpoſition; which he eaſily might; A he had deligned che alteratlon vf NY 
1 EN eee this diſpoſition, or at any time ſſie an regatd to His uffn, 
Artindilly's Lady, who now competes. - The Lords conſidered this was gage 5 
_ and-aicaſe pf did ination e conjecturata mente defuncti, where prefumpt Were p 
don both ſides ; but the plurality found the tallzie yet obligatory nd dither. become id 
"| bee e eee was no weight in that topic, that he ha: made no bee f 1 
925 i W 2 foprall:fach” deeds oe, 2 lber vr fofficiently re: 
[26k ae dent, and Mr, Ll bad s power? * ines if 


2 


— . — 
re 87 
| AO ts” Hd Tt 
4 wered, "The" offer” was 
- th Eee ber in — — ictun ad wor. 
_ aud itho che. at ecpted money for a year br, yet that e not e 
- ill: ;Replied;.. My offer was as timeous as your charge, which Was ot A 
i and it was tolate to declare your electing of ovituabinitfuly; When all- che farbe were 
e . before. The: queſtion W the'Miniſter was hound 
: 1 equire, or he heriton to offer W — William; 
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1 . 5 0 1 mend ef Mair, The * being fined: Aale es ibr-bis n 1 
__,_  _ his Eadie conventicles.in £u S800 Tee e eee eee 
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| 
* . een es, Philiphaughireparted Sir John Riddle of that Ik againſt 


avqar and 


| K i 5 a . paid E e eget 2p he; eee vfabedape« Thy: now * 

RR... for that ſum wich annualrent, founded on «the 18th. act 1690 

deed, hie was nat in the: caſe of theſe acts, which - = : 
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Farm 26 1699. Patrick. Jackſon, | as Collector of the annuity for the ſeeond Mini- 
fer: af SAG of 's ſtipend, -purſnes the late Archbiſhop” of St. Andrews, and Biſhop 
of Edinburgh: for. the annuity of the honſes poſſeſſed by them theſe four years Vene, en. 
tending ta L. 6 ſterling, conform ro an act of Parliament impoſing it in 1663. 2 
- Theſe general acts never comprehend' church · men, and gutem, are wholly in deſuetude: | 
Likeas, 1 Cap. 4» of dhe Statqtes of King Robert I. the are 'excemed from all 1 
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formation; 2d, By the. acts of the Town:Council of Edinburgh;! Miniters have been ge. 
_— annuitirs, yſwered; The Biſhops were ſuting in the (Parliament in 663, +7 Ll 
which impoſed this annnity, and did not eneem themſelves, nor- nge eien t and 7 
any acts which have been made was only ex to poor indigent' Miniſters, amd, cannot „„ 
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8 article of the claim of right, which gives him full intereſt tu repeat all bygones, tho not 
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tion of deeds of laviſhnels; facility or prodigality, ot by examining and trying him in preſence 
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: 2 William Cochran: of. Kilmarc 200 by -peticion.nepreſegts:$0:t To Lore „ that he: being 
heir to his brother Folkelly, his faline is am but the non being -onlife has g iven 2 
New: extract of it oubof his::pratocal.book ;. but Sir John Fowlis, K erper of: the Regiſter 
of ſaſines, ſoruples to mark 3 the old date, without the Lands warrant, ants be. Lords having 
appointed one af their number co compare the protacal book; 1 
40 be marked, it appeared to be but a minute, Wänting the clauſcs-of Ale which to notar 
ad now inſert and ingrofied 3 and there being Prefarabl erights on the land rh were 
1 this ſaline 8 op, (tho! toy dealined-formally. to appear) ; The 
Lords Frſt conſidered, whether chis could be one fag per modum gurela on a bill. 
| or if it-required, a. proceſs z und if ih laſt, then 2da, Whether it hone to be done — 
© , a;proving -of-che tenor, or a ſummons of exteuſian, calling the notar and others? I. 
| Was one inſtance ere the like had been granted ona bilkto Sir Andreu Ramſa | 
- -fiuary 1678, recorded by Stair 3 but he Lords doubted they coukl allow : ĩt any other ways. 
© ac. 'ordine but in the preciſe terms as it ſtood in the notar 5 protocal, and even then prriculo 
petenlis, and reſerving the abr cl third. ar ie niches Sir ohn Fowlis hehoved to nar - 
F Nen and therefore ſup ve anſyer-unlels'they/would taks Aden abt 
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be 1 me her, from tl declaratot, the Laird of :Spne; this day gave in Mes - 
5 "M0 d rg vi remeid of la 104 he Parliament ag Lords interlocutor, "a 
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nden In dhe action E by Sie Robert Home of N ke 


agg it a3; a6fedted. againſt Robert Speid;::a} witneſs ndduced by 8 
RO condition when: he diſponed, chat hey was! frequently e 
Renten, mother. in her houſe, and had been preſeut 
1 Six. Paetiele, ad 40 could not be en unbyeſſed wine — ug — 
- and:tbengbyovay; of viſit in the houſe could be nb arguntent of partiality, unleſs. he werc 
N and his aner conſultations was not rale vant, unleſs it had been ſince the 


ds, hy their act before anſwer, allowed the ſeveral points of fact alledged to either parties 
| tem, | t ſince hat time ho. had genes been preſent at P 


| 1 abltineaze,and therefore rxjofted-biay from being a-wimmels. The 
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neſſes, by afki 
ee e depone, which. Sir Patrick contended was wholly calomnious. + Sbe d 


: gl 
W 8 
* 


pe {cparate points, Ihe Lords found the other 
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n F —— ber father; 2. 
1 — 69 that — the — — with her mother all the 5 - 


_ then.had/or ſhould acquire is provided to the heirs of the marriage; which ſlie us.; yer in 
defraud thexepf he had martied a ſecond owifr, and not only given. liferent pro viſſon to 
her, hut alſo his land-eftare to rhe children of the marriage 3 and therefore cravecd the 
_ - Loyds-would declare her right of ſucceſſion after her father's deach. Anſwered,” This Wat 
3 . action as well as unnatural; ſeeing an heir cannot purſue vivexts' patre, and no 

1 their inſtance tin after their father's death; and theſe-clanſes 


ion ſhould be ſuſtained- 
des do more but deſtinations. of ſucceſſion, and the father being ſtill far, he may do aß 
_ - Fatianal deeds notwithſtanding of ſuch proviſions, as has been oft found, and 1 
Virleton records one, th January 1676, Innes contra Innes, that where an eldeſt” A Lon of a 
fliſt marriage had ſerved inhibition on ſuch a contract, and raiſed reduction thereon, the 
Lords wonld-not ſuſtain proceſs, becauſe the father was living, and the ſon neither was 
nor could be heir while he was alive; but this laſt reaſon will not hold where the elauſe is 
_ conceived.in fayours of. the bairns of the matriage. Some Lords thought the purſuit might 
1 be ſuſtained declaratoria juris, not to baye effect or execution during the father's life, and 
_ that be could do no voluntary gratuitous or fraudulent. deed in prejudice of the elauſe in che 
Fb rſt contract, Otbets remembered Craig's caſe of the three Alk mans filters; and tliat the 
: parental power is not to be infringed; therefore it was ordained to be heard in preſence. 
Faden d the competition between John Hay of Alderſtone and the children of lay 
af Aberlady, this. new. point came. to be decided. W ed $ adjudication was led füt 
ſundry ſums, due by Stuart of Kettleſtone, whereof ſome were prior to the inhibition fet- 
ved by Aberlady., and others poſterior. The adjudication: was expired, neither was there 
anz intromiſſion, or any; other payment made to the adjudger. within the legal; but Aber. 
lady's heirs. contended, the lands adjudged oould only be affected with the ſoms prior to the 
inhibition n with the ſums poſterior ; and fo; the debts contracted after the 
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_ inhibition. being {wept off by the reduction, 3 proportional: part of the lands d ar fell 


in conſequence, and ſo mult be; carried dy the: children's adjudication, which, 
hat <ompete with Alderſton's adjudication (being without year and day) in fo as extends 
co che ſums prior to the inhibition, yet muit be preferred to ĩt quoad à proportion of the 
5 lands and ſubjec-edjudged, eſſeiring to the ſums contracteſl after the ſaid inhibition; and 
is vas unden xine Lords view and conſideration in the deciſion ioth February 74, Doctor 
Blyth contra the creditors of Dairſie. Againſt this it was alledged for Alderſtone, Thar his ad- 


elena being-enpired, ic was: the ſame thing in law whether it expiteck as to the bail 


ſuntz, or wol eee the ĩt Mere alf paid to rooMmerks, yet, if thut be reſting 
a the > =" of the legal, it carties the entire property of the kinds, as much as if rhe 


hole had been ſtanding: ont unpaid, ſeeing a debtor i inputet that he did not dre; 


her does law conſider. the right of the adjndicutiun either with refpett'ro any part of 
e by payment, as long av be dther ſums for K N it 

. ed; not, goes it regard any proportion of adjudged lands as unaffected, ſeeing it 
EY jus indroiduum which reſides in the ſums prior to the inhibition, or the ſums yet reſting | 
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8 2 of ſome lands made by bis 3 onde bed „ ittaldie's ee 18 
and his athens bac poſſeled 40% ears without interrupt 1 bete, Me Wo 
Al ntetcommonsd in the fate government, for b fm «RF 16895, 
nnen it was rembved; and ſo that time muſt be! — Fre . tion e 
1 tra on ualentem gene non curriti . Repliad. That Bracafd ee i Ne eb Mon 
©. - Uiletiggere oh: dium lituli; as if he be forfeited; but not bs inipediovent Nen ah. 


—_ accidental occaſion, or ſuch n perſoni ĩmpediment us a Citation fer von venticheh and in re. 
. -gard of his contumacy, that letters of interrommning were! fervelll against Wü zn for that 
WW.  . did nat diveſb dim of che right! See zytit Jam 1 Ear eFiriundergale pant Tweed. | 
Aale. Dania As he durſt got appear all that time; either tc pirſuc HfYeſtnd/"fancither 
. might he conſtitute an aſſigney, for none durſt converſe uh Hm, or rebe V em 
m. The Lans die not determine if this intercommuning ws a ſuſſic iet in rupti ; 
a ts but, before nfver, ordained ham t endefcend ad inftract 'how Tong. r 
don dit: Mhbitelaw 2 ed Elizabeth Mavmurdoch against Nobert Find itenunt 
tn Costs, ber late Fotor. Me aud Mr. George having been eenhunct Tutors, 
dead er Secgebeing debtor £61his (pupil: m AO merke by bond Robert 33-#01 purſved 
to makes ap that ſum Nad Weg e agrinſt the ſaid My; George before be broke. 
Allalged, T hö the law be ſtrict againſt Tutorsf yet it cannot tie them t inpeſfbilities, 
"ON ta more diligence: chan they ul in their own-affairs; and here all looked en Mr. N 
Campbell as à moſt opulent Hlvent perſon; till he broke bycſurpriſe, ike u thunder Boft, 
OE in 4689; and che Signet and Judicatories not being then open kill Nove ember Ay roi ex · 
; 1 him, this not being ſo much as ievis culpa, qeſpecialhy confidering he, Mr. Geor 
8 Was 2 Co tutor and truſted by the defunct withiche apers,” whichiupon' Sattar Was 14 
_ viding of the adniiniftration of the tutory bet w int t em. See Stair's Inſtit. obligt 
Tautors, Num. 2 3- where Curators choſen with atis quale p, to, be/fres of omiſſtens, ere 
approven; and Feb. 1687, Smith dontrd the. credhtors of ey, an article of vicud 
was allowed, being fold to one chen repurei ſolvent; abe büfkfopt at at the time of the” 
gompring.” - Anſwered, Wheze a Co: tutor & debtor ro his papi (Which was expreſs 
ide Rowan Law,) there is the greater obligation ohe örher Tutor te 4ook chat 
be pay therſum, and tho they are not debtors nor caùtioners for What he bwes the pupil, 
vet they are liable forchis ma „administration, and for dilipence againſt him as Well as other 
debtors; and here Mr. George's condition ws very faſpieldiav'h Sefore'the- Revolution or 
_ mw up- of the Signet ; and Findlay the-Go-tutor -was. 
ng the bond, and; charging and denounring thereon, which! diligence would have'exofcred 
"din There being ſeveral circumſtances either a ggravating or extenuating In either 
ſide, the Lords reſol ved to hear it im their own-preſeace, how wf Findlay war bound in el. 
dum for Mr. George his Co-tatof's obſpement'roipey.s (7 406! 96) rates #7791, 4 
The cauſe being heard in preſence, 1 zeh Now. 1699, the Lords found ehe. Co- tutor 
not liable in chivicaſe tor the gther Tutor's debt, but only fer bis adminiſtraton; and 
round no ne igence on his part, and:therefors affollazied Find / © 44 95000 pf 5 
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WT brief by Fochez-of Tulloch and Gerdm pf Adhefrbr „Agäinſt the Lord Forbes, Ballogic 
= «nd others, being this day adviſed; the Lords, for di Laing ſuch prackices fined eden 
=  -ofthe eo in g00.mmerks'to dhe peer, und ſeur them 70 Priſen te lie daring che Lords 
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and Mr. William Gordon Advocate, was reported by me. It was a proceſs of roup and fale. 
of: theſe: lands as being bantrupt. Allauged The exe cui ion of the ſummons was müll, being 
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them all Xherefove N or25 are employed: — —— "conſtant Pratiqui bs; e 
them ade cem the-warrabir) yet one of them he has melt to cite has the Fümhehb 
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et 8 cy, that blen Be bees b r 3 
8 meat Tight; which agrees co an angusltehter as well as att vier; and it ns ifs fue 
Seeed to Mr. Wilkzm Monypenaie purſaing/'for- the. oup:of Nicolſon. The Lords. wo: 
_ polled the defenee in of the anſwer 
bad Doumie and Merten's ap pprifings Hoch expired; - Anſwered, The firſt wa tediiced, apd the 
ſeobnd ſtated cha eee: dd wann for its ſums, which was inconſiſtent With Its carty⸗ ; 
ing the pro 
Y ER 5 FRY 8 appriſer might proteſt to mine eee ae but LI 
conld/.nor top he dare Dor %; being Proceſſus eve. el fididium" in iy 
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1555 18. 1599. In desen ns uf marriage between "y lexar der Ge „ Tetond fon 
tothe Earl of Northeſk, with Anna Blair, Dheireſs of Kinfauns, his father el pages” for 
eee er parimony. vnhehis Ton,” Kinfauns diſpones his eſtäte 70 his Jatghter, and 
_ the Heir male of tthe marriage, with this qualny, that if Alexander ſurbive aud enter inte 


_ © ſecom marriage; icſhatl be law ful for him te burden the eſtate of Kinfauns win 20% ½ 
merks in favours of a ſecond wife, and the heirs of that marriage 1 Which cafe ekiſted, and | 


ide faidi20;0060 merks bei being affected by his refict and her fon, ir was firſtedgbatetl, that 
"whe faculry'was extinct, never: being ifically exerced; this the Lords \ repelled ee; 
23d qune 46985 and found the entering into a ſecond marriage a ſufficient exerciſe Anu 
pollen! Then Crabyfurd of Monorgan, Alekatder Peter, the Earl vf -Northalk©2arid = 
ther credirots'ef the father's, craved preference to tie ſon, beca 
5 their debtor, Was both affable, and actually affected by them, and he -eould' have 
ehatged it in whole or in part, and fo being far, his ſon can hà ve it no other”? w. 
heir to bim, and müſt e nomine be ſubject to their debts, and the 
intereſt. Replied, This faculty was never purchaſed nor acquired by their Jebtors meads; 
bot was given in contemplation of the L. 30% 0 the Earl f Northeſle, his Ha ah. 
trifted Gith him; and tho" he might accept or repudiate, n ds the nütüre S eat 


cultyy) yet he cbuld not aſſigm it to any ftranper,” nor apply it to ang other) uſe? but _ . 


ſpecifick deſtination bf his ſecond Lady and chiſdren, who did not repreſent Wm att ir, but on 
his exereiſing the faculty, it became a:debr, and the cbildret of the ſecond marriage eredic 
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1 aud, e vi 5 2 4; 63, mah ke alot his eſtate under clauſea irritonti hut made 
2 MW 0 ent. .whas. ſhould” he, che conRant: Joiner che; Ladies /96-the-fawily, | 

2 13 5 geh the eſtaze ſhould be, burdened. wich for progidin be younger children. beſide 
i we, in Place, thereof, named fopn or ive. friends, dyice-and:canfent — 
5 1 110 pincure. and Nöten Nope be determined, and ollowing agg t6:nambeJucceffors 

to continue. the ſaid tacylty, and truſt in their vice aſßter their: deceaſe 3 db friends named 
bs. # ial. deceas'd vichour either appointing what the, wives or. y »beirns:hould: have, 
of, nominating. any to ſucceed them, whereby, Humbie finding himſelf bound upby he tailzic | 

To 170% ling, 195 5 5 J Wffe, or the younger bairns, e zaiſes a declarstor egsinſf dhe nent 

* e thi ee benen did: no way. take effect, andi it heing· no way 
1 thateth 125 8 7 A ravided. for Ne nd devolved in arbitri- 
an e 1 he Fes lupply-cbat.d and either makes, nomination, 
ee them tp, es e that the Lords tale the nominggs power, e eee 
* what. the quota. emacs, en here. was no cont radictor li in the 
. chougbeithe affair and fit ce ba authorlzed-by:the-whale, en 

erctore L reported. it, tg the. Lore 8. 13 them rbought the power fund truſt py: xhe 
_ tatlis was fo-perſonal. e ok 1 1 1 — 1 — dneyhy; and vod in he 
bor e med ap ſuppl alked,; How Ladies ori youpger children 

| ſhall: be-provided.? gi "That 3 the tog a of the irde b. 

choved — xhe,yoppger children out af 'the excreſes df what they 


it; 
; 


| 


4 


bug not ee ne 90 more by a gomenſurete auen t the profeit/ hetitar:palleſs- - 
"iS 3 775 othenwiſe if every fiat were allowed to give eve ſmall provifiens e 
us in the end wantd - _ 
_ hate; and the; the maſt of tailzies have a clayſe; for..obviativg: this bazatdy x 
vo new; provitiens. be.contrafted till the former be paid-off andGiſcharged, that they 
| "both as by barons gn. che eſtate at once, yet that clauſe; being wanting here, the Lords $A 
> add. it th a. they can wake mens tailaies,. or diſpaſe.on-their. properties, either 1 
againſt 6 or 7, ſound this 
3 1 * eee extinguiſhed by, the former. nominees death, hut ghe' fame 
| em; but did not incline to do it by a nem namination and ſubſtitution 
i ho * 10 point what ſhould be, the quota, whether a teren on deſs to tha 
5 Wies, 8 2 0r 4 years freg rent, or; a th or gth of the, value of the | 
pe a for that effect ordained, a condeſcendenſꝝ to be Ge in, hat may be 
8 . | brad either for wives or; younger children 
4 EY 1 alſo; reported the Vifcgunt of Ereudreuglt. agtinſt: Dame Marjory 
| mer. Viſcauuc's. relic, (mentioned 28th- February; 26 980) for 1 
_  , the *. tower, with the yards end parks. Alladged, Ie, He was pot infeft, 
. 7 ſo, couid: not remove... 240, The execution of watningiwas-null, :becaule, by the al 
act 16558 cop mult be. left. on. the ground, of the lands, which, Was amixzed hebe. An. 
ſnered she Alt, He was ſerved beir in general. Which was ſuffeient againſt her O had 
no zigba to compete on, beg huſtrand never being infeft And as ws the d, The act of Par- 
Eg x of thouſes; 26 
Sir George MiKenzje, in his:gbſervations.on-that at, ſhewvs to:haye. been decided. Repired, 
 Thg.eflaig of Frenqraughr goes not10.the;beir-malc,;but-to heirs e, — 4 
{afles-him; ig rem vg he Lady, and deſire 10 be heend for their intereſt. T 
3 xepglled. the opzectian againſt. the cxecation of Worning, and found it ſufficient. 4 
he found. removing from, a 40wer.z;- but.as;;t0;his intereſt, they ordained ahe:endinary- to try 
i b eontroverſy Meme 28 heim males obtofthe heirs af inge. 
N je. Ogllvie of Links Id. parſugg Jean Gordon, his mother, as liferentrix A; his 
kg ay  Alledgedy dl dane les is not L. 200 {Scots Which is not 2 
mpeg N w:n0:defalcarion, v0 her ſon. Aſurrel Fhe liforent 
the entered into was much larger; and-if ſhe by miſmanagement, an contrating of debrs, 
 laz-dimigitbed:the legal furgrout-of-which his aliment ig due, bi impiiter; and it muſt be 
|  eonlidered not as it ſtands no.. bus as her huſband tranſmitted it to ber, andiſhe ought not 
I, 0 lugrage: r her yn fact r faült. The Lords iconfdered: thir aliments were founded 
_ abt only. ſuper: furs: natuna. but on the lach act · of Parliament 15364 aud act 25.1491, 
anent ſupe riots of ward lands their alimenting their vaſſals. Which. is a-real burden, and fol. 
Jows:all . is not n * ifcrenters,” who: are indecd 
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5. 


;the,rents of the tailzied-eſtare, (which way hold im opulent fortunes, 
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"= ent ſerves; yet 1er6 they are did e eee, W I 
the alimenr ct never be fend ce affect the ferent they poſſeſs, either by paction or wo 
— "here be'neirher fraud er @lhulion- tir: the cafe. The erk Found = 
+ rente erst vor! oguley ſucceſſors for dherbus bsuſes, bo way liable nor afectadie auh 
e part f hetiferent: che nud, and the ahtntnt was not real againſt he liferenred' nds „ 
5 _ hem; or eber Wer fon dal any regreſe againſt her up her wartandice from her fact „ 
/ belngdone Jong before the inreming bi-action!for 
5 en "a A ena her johnture muſt be conſideted/as it now ſtands, nagar r 
die Ken ae cen ir formean now, they veſuſed to modify any 'thing out _—— 
der fol” nete was unother point here (which the Lords did not confider) that he was 
mor, tld ene der or Parliament. ſpeaks only of mifiors ; und tho ſome beifs uf great 8 
e is not-obliged to Wei iomſelvie- 20 «''allingy/ yer he Was not of that rünk bur he 
; might haveſfollowed uiferhployment,” and if he Was red to uo other, ne mug een 
5 a Soldier; All "Us has Influenced the Lords in Tome of their former decifions;: Ot 7 5 op e 4 
| Eden he,” Nr, Jam Wugles Clerk or Weiter to che Privy Seal being deceard, be 
D W 0 Lord Privy Seal, preſents Wem ese ie on de 
mee ee ns ee i being dubious whether" the King or che Duke bad che beſt t 

5 4s this office,” tr Was "concerted the Sratefmen, 'thar-Williat ſhould: be received, but mr 
_ ord Seafitd; Secre | „ ſhould enter a proteſtation in name of his N elt wm _ 
eke d®@vquieſcence; and Wer this - -poſſeſſſori ſhould not forrify their right, but-his Maj. 
ty mig quarrel it r e e The King had refered Mr. James, bot there was no 
4 Privy Seat at ekt vi | my Lord Secretary mig dt de allowed to come 
wh hae we ſore By 1 1 e e . hag in da m 


te cke bat her was g rar 


y 18; egg © Chalmers of Br 1a 
2 on on int Mr * She n Was eee 82 l 
 judgers 1 of his ſum he could not adju Ive, b. ayment of it 3 
wor ger eme Wwertd;' The Hail other oredirors bad as N 0 N he waited: vill | 
ment, he would be wirhobt year and , kt ſo plainly loſe that part of 
neh was ſuch +" hardſhip "as it was impoſſible our law: could be fo. defective as 
not de have a re! for it That adjudication was proceſſus executions: — 
1 fuls-conld- exccurit on paſs: before the term of Payment ? Duptied,. The 
exception of its not being yet due is only competent to the debtor, and not to his creditots. 
240 N be ds haue allowed relicts to adjudge not only for bygones of their anntities, 
but alſo for te come. tis," Adjiidicarions'onfbonds of relief, tho“ before diſtreſs, was 
| allowed betwikr Robert Borner and Veitch of Dawick. WV Arreſtments on bonds before 
the term o Payment is very uſual,” 570; Removing before the term, to take effect at te 
term). is ful te, Wives can purſue their huſbands even while alive, #'vergant ad 1%. 
| Pony the? the" jeinture cennot be que till after the buſband's death. Some thought this 
8 d not be heſped by the Lords, but needed u correctory law. However; the plurality : 
| ed, chat his kuditarion- old go out for the'whole, tho the term of payment Was not 
Lomé, but with this quality, thar the co-adjudgers might object the nvllity and anticipat. 
on a8 accords: and he might defend it on the principles and parallels of hw; bur this tacit 
allowance ſeemed to import xbe Lords inelination to ſupply che defect, and ſuſtain it, the 
- Rey aid not directly decide it. See z 4th February 1675, Hamilton contra Cheiſſ x. 
| .. Oni bil given in by the other creditors, the Lords retracted, and found they; would pe: 
2s even 'perichlo petentis, "allow the adjudication to go for that part of the debt, whereor 
the term of Yment was not yet come, but only for what was already elapſed. © 
Ju 19.1699. 'Philiphangh reported Nicholas Marjorybanks and Preſtongr age: and 
Mr. Wuſtam Mon | 


nny, her corarors, againſt Sir Francis Kinloch-of Gilmerton, the Lady 

| Inverleithy' and e 4 guret Adingſton, reli of Francis Kinloch, Factor at Paris, 
having we right of her huſband's eſtate in her perſon, diſpones it all in favours of Marga- 
Tex 'Marjorybanks'her' grandchild by a daughter, with a clauſe, chat failzicing rhe ſaid Mar- — 

garet and heirs of — 1 then à fub{fitarion to Gilmerten, anch others. Of the fame 
date, me fakes a teſta nominating” her ſaid grandchild to be her executrix and uni- - "2 

 Yerſal legatrix, but does not repeat the ſubſtitution. '; Nicholas Marjory banks, ſiſter to tbe "if 
id Margaret, and execurrix confirmed to her, purſues for the moveable debts falling un- | 
E. executry." edge, You are only conſangu 1 fiſtef to the defunct, and all the means 
came by ber mother, and we as ſubſtitutes de the only right thereto.” Anſwered, The -J 

randmorker's teſtament contained no ſuch ſubſtitutſen, but was ſimple; aud therefore 
ames, Margaret's neareſt of kin, muſt have the only: right” to the moveables. ' Repiien, 
The diſpoſition and" teſtament being both of one date, the one cannot be à revocation of 


== neither is * mutation or 1 of the — deſign to be here = 
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„ e Then ad 8 Sundry of the debts were innovate, 2 | 
too the ſaid Margarer Marjatybanks, and ber his a0 een 
them to Nicholas the pyrlter;; Here, gie none . 
Sy N r- invert e ee, 


„ E 3 Wt * . 1 . 12 e, 

e _ andioverfightofthis childreng and then enticcd ber 40 his, bell, Z yndevaurance- gf merri EX 

dy a it under bis hand; and, after they bad:odhabifed frverdtomantbs/as mad wife, 
hes ized on her paßets Scl destens ank tee: her awayth tdlledgeds Na ahmens due, 


'.  amilels the had? 8 uncontroverteq ly is Wife andghbelaltagaher det 
__— 
-_ "us of the affair, The has adduced probation. there, of their © 
bad treatment and however the Com 
e 

decent itheretg, two are calſed the King's Great;/Conliſtoryilyctheaciof Polit 
andi chere nroſctany queſtion if children were; lawfulty-bego 


NG 85 The: denjugal acts but i it was carried 6: aj 4 1776 ab b Toy gat 3coft ##1 74 7 
. At last, oma bill che Lords alle ene N 
Dan ar, Major William Burnet gives 10 a+ complaint 10 the: L 
| Hat him in che King's Bene 


zo tis" principal bond (extracts not being probative there) and arreſt him on 7 


0 E but reſerved the consideration of Maj 
5 51 Eodem dia. 1 „ rainy 1 0 Drums againſt tbe L 
5 Children, Jet 'tis made zan to Lundy of Nrums, her father, for the uſe and 
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1 and; muſt detpgste from all other 28 — mul r 
þ deeds which are not of al teſtamentexy nsturgg H“ he beo, Ahe ſame, Age, n bs 
ent mülk hethe only rule for the been, dee 

Aiſpoſition! and:reſtament:40 be; both in ſuoufb of one perſons; ds arg ry fab 
30 oved to take plate in both, asg the preſumed. will. of: Art: 


CORY dee 


mile af marriage, ot con vetſe with her, which mu 2 W gempete 1 
Jommiſſars of Edinburgh! Hafutred, The Breſb d ig: ee 5 

phabitation an nd 

{fats be Judges pri 0 tas oft 


and pragfſes-of adherence, yet! jeA lo enen bas ghie Jas 5-47 elfe e e. 4 


t de eee dee, 
Wan emed doubt but the Lords would: ſuſtain themſelves Judges to ſuch N proceſs, Net 
he Lords beie ſopertadded to gine anfwer te the ua ene ae ee. ee 
_ -befojeithe Commilſars, who are the moſt proper quuges to che vin, ; | 
part ies are live Some moved to have e defare anſ ver 


rs, and to infer damiges. Sc. Ses thir parties; 5206 July 01 


Alifon' Writer had: borrowed: up: his bond after it was regiſtrate, and a ſuſpeuſſ 
cheteof, and ſentꝭ it up ta Enden whereupon Straiton, the creditqtz had' utached bim, and 
„ whereby he was damnifiechin moteuhan Ly 00 Stetling. 1 
hey: alltdyed;- for cxouſe, that the debt was yet reſting, and be had given 10 + ſuſpen | 
por: juratoryy egutian';/ and finding him at London, dhe creditor thought: N «call, 4 
te, The 
conſiderech the 38th act 168 5, Where bonds cannot be retired) out of the Re iſter- after fx 
months, and matt be booked: within a year ; and faund this'an; — ice, by 
| _ records becauieiunſecure; and therefore ſent che ſaid Alexander Aliſon, and: James 
ODarnegy; Keeper of the'Regilter of bands. to priſon, and ſined each of them in 00 merks 
ajor 'Burnet's damajzes, ad u h⁰ hould be e 
0 bim, to the concuỹ,,nmͥ -of: the cauſe: ne TH e 199 n e e N i 
rd nden, 4 The, ſtipend . 
Council to Anna Lundy and ma 


wburgh; for th gifted by the Privy- 


 -faid, In regard Mr. William Grant her huſband u as not ſo frugal as 1 a8 alledged. . Drums 
having charged Lindores for bis | tion of chat ſtipend be ſuſpends on this reaſon, that 
de had made payment to. the ſaid Anna and her huſband, and recovered their diſcharge. 
Huſeuered, This payment is unwarramtable, for they had not the, jus exigend;; but chat was 
expreſsly ſtared in Drums as the channel and hand to convey it to his daughter and grand · 
children, and debar thein father. The. Lords thought him but a facton, and real payment 
deing made to his conſtituents for whom he was entruſted, it were hard to make them Pay * 


Ser again; but allowed them to be heard if the payment was ſimulate or colluſive- 


58 5 nf 


7 een, dale. ; Crocerig reported Murray of Black barony againſt; Alexander Cockburn of 


dy kirk Sir Archibald Sinclair having married Ladykirk's ſiſter, vwhe, by a bond of 
p. IR 3 her father, had 9900 merks, Wich being loſt, on a bill to the Parliament in 
"tris q 7%; 
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Es 0 Min dn ahi GI Ws Befercors) ac AT huving/a x ? 
| c De” bf eaotionries; he raiſes in pdjudication - (vs, Ladykirk, 5 1 
0 5 on o'teductian>of:tbe:decreetiof-Parliament s nut, 1, Becauſe the bi eravedd o 155 9 4 
mice bat'to male ep the rener of che bond, ahd et the dec#eer' had perſonal concluſion ww 1 
of ee e 2s plainly: ee petite. ae eie a private right, it fell under the 5 1 
„ ufwtred, fl aſpen Parliament . decreets on nullities, 1 „ 
1 ent or obetience. Aud as tothe 28, tlie act Jalvs jure echld not tue © il 
1 aug it proteeded on citation The Lords r in — 1 
Azadykitk, were r dem che paſſive titles, but Ie wiſe in- 


e eponed, he hot (orly cou | We 
trust that Arehibald huving been 1 wa debtor c him in moro, und whichiin 3 
lawiireaches'm ige ante Vat iunet readitay: [{Rac! the! Lords :declifed. 76 meddie end 1 | dy 
Wo lr: deating him c6-upply t6ithe Parliament” for rothreſs/ When: * 5 
meld meer; 55. , . Mee Nat, bes 7A ye: An 5 1s „„ #3 VLA as. inte NY. 28 : | NS 5 ; 4 
i Fly 2's: 1699. Mr. Willam Beton of Craigfordy Advockte-gives in /n bill to the A 
 cormplatningthatBarcky'vfCatlerny was bullding u devecbat, on the confines df theit "ej — 
us Fi ab not ie chakders'of vidual within'twe miles of the plgest (efie dolle f this eta e 1 
= utin\greaterdittance;) fund he having purſved him before! T7...  . 7 
ber nil pers hunttationen,: he hud pr Vin advecation of the cauſt ta the Lochs, which A 
. edukdnetbbrordifobfſed:thisSeffon; therefore era ved che Lords mighritop the/work nt 1 
tempore, dunſum iufegun, being ſafer than poſt vulneratam catſam romedium: "The 1 
= ipedsabqughEthere wilrmhore-grauhd'; to ſtop 'than'ro/"deivlfſh/aſter"!'is bait,” abeckily - 5 2 ll 
being on the! mbrohes/tn' 2ma/ationem virini; and tliat they lad ſultained a proveſs-on Wet 93 
= aflanent 16 15, to St John Sha of 'Greenock” Again Crawfurds of Curſebu 
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| r 169817 and Preſident Newton obſerves that che like = 9 by 
e * en 5 thiereforc'no nf RR 
; | of. 1 Ex" oh iS 1 45 * + vii? . : 


Marquis of „ his IA 
at N 571 bqvvny in Sv mis, . r:the: e WIR 
Wee 3 Will not excsed, so and the he 
aer his . (nich al valent to u Peer's oath in England) nat io re- 
ee he Mon apratretled the fame Mikdyed; His- ptoveſs Was preſeribed; bes 


id gntented inis reduction inrru e and: revoked; yet he had fiffered. 
7 years: thereafter without Infilting,” or any d6cument- ier meerruption ; 


Je e Ad bf Parliament 1669 all eſtatiens uſed: for\incerraptions;” whether of - 

55 E or e tights, mult de rene wed every years, otherwiſe rlicy preferibe. " anſeceretd, | 

| 1 1% Fhätt mut bd bnly/ woderſtood of the greg preſeription'6f torty: years. z 17 

| fixludes allo the Quattet>preferiprions, yer it Kannst de extended de che quadrieynium white, 8 

. which ie nc properly-«preſeriprion,”buc rarhes a privilege indulge 

+ Uk! 2612.23" 'thinks that au interruptions concerns the gala, ae as: well * any J 
other preſoriſ 108 This being ebe firſt dme that eis defence us proponeck the Lords, 

_ 4ftevircaſoningy by plutality of Votes, ſuſtsined the alledgeunee, and fohnd the Eart's = SY 

oilziedivhetMarquis;” which'wasthe firft detiforrin'this point. 80 ws 


_. pjeſeribed;=anc1 


ms being reclamed agrinft ente Lords adbered' twice to/rhefr interlocator b by es ſeri EST 

plurality,” inecothber: 1699. _ -F{d7 Thir patties, '25ch/Feb3702,00 5 7 008 [i — 
h 22. 1699. Men Martha'Teniple prevail Aga inſt Rithven's Land por Ader, 1 . 1 ; J 
_ menrione@zthicurtenc ; aridthey having; protected for remeid of law, they raiſe a ſummons =. Y 
_ radudtion;ofrhe Lords decreet before the Parliament, conform to the 2d àct 16 95 regulating " 5 
ſuch citations 3) und thereon'take forth letteis of atreſtment, 'and/arreſt her Ar ah — 
dependence. This was complained of ab un wurraftable, ſeeing: theſe appeals were not fun. 
_ but merely devolotive ; and if thik, were allowed, me i liſt-exetutions, ane 

op all che effects of the other party, which was never intended by theſe proceſtations — ol 
ſeeing the'foreſaidat declares they ſhall not ſe much as found à prejudieiality or dependence i 
ill rhey be ſuſtained by the Parliamenr.” Haſtgered, Arreſtment on depending firoceſs is 
_ diligence allowed to alf the ſubjects ; and: if rhere were a'redudtien bf this decreer raiſed be- 
fore! the Lords themſelves, oy ne bern inhidit and arreſt; and why not here? The 
| Lordvthouphe there was a diſparity; betaufe they could Toofe the arreſtments laid on upon 
9 ſes hefore themſelves}: utmhtwhere the action Was eommenced before the Parlia- oy 

ment, and ſo porties debts might periſh during the long keceſſes of parlament; and if tis 
| practice were once allowed, it would mſignificate/molt 'of the Selon decrects; 3 for every 
one would enter their pi eſt; and raiſe a ſummons, and thereon arreſt andinkibir; which ' - 
might continye many years before they be got diſcuſſed ; and therefore the- Lords declared 5s 
he argeſtmentimal, and ordairted! the Writer of it to be tired before them, in one ro a = 
Painted, “ {tile never jn e | 
| | 7 | 
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2 . Fil PR on 4 ep Re Yoille aginſt * Rinnen Merc LA . 8 8 
'A bill;of Exchange for L. 200 Sterling is drawn: by MriRichardfon on Mr. Kite, 3 2 15 
factor at London, payable to Yhille;;  edarcl tho 5th: of ctoder 1 698, and nk a 


month fight 19 Tis not proreſted for Hot.» til the aoth of Apri 

= Kyte, and; the 27th of April» sgainſt Richirdion; rl a: then I, 5 

ſtrate, and Richardſan kharged, 8 ſolpetds, that by ithe act of Parliament 1 

"mult be regiſttate within! 6s. months after their date, -etherwile: n 5 
9 thereupon 5 but ita en rhis was proteſted after che ti Mbönrhs. And 10 the Soy WR 

9 wn 1 I 8 wW 3 eiche wr*tis 5 4 


e for 
dio Tempors, 'and-therefore 
N bin 75 nbt payable at fight but 
ol iy the cuſtom, of Metchams (proteſt That bill r non-accep- 
your: letter, yon was 
1 to * 75 cod me : e bin an 9 if The Lords faoks . epiſttation and. charge 
wartantable ; bat deſited to try what was: Nr. yre's conditiom a ee he bill fell 
fir conld hive been ee Amen if Os and if. it Was Joſt: by . „ 
broke afterwards. yh e Moog Py Fink Ber Hg LIN "os n 
Fan i,  Oliphapr-of: Willizaſton- Ae arped Jan hill to purge 
fine infeftmer ts of annualrent on the lands of. Kintock ſold to bi; ee mee Ghauſe 
in his dec Fant Dowhill producing renunciations thereof; and ic being af Hd, That 
they were null for Want of the "regiltrationiwithin . 60 days; . canforny to) _ oy * - 
- Anſeve ed; They contained; procyratorics of refignation ad ren und Ut rc 
ſigning, it would perfect 1-4 right and; ſeeure the Hogular. Tee 
a> 5 anent regiſtrating gn 40; ? E et 
rope 1 70 or 8 oh Pat. not "oketwents of, 560 
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oed, + This 7c gh thi fo 
the winute bar 3 K Auckinlog. Tae the lands to Auchinblane, my Lord 
| 'Bargenny's bond is mentioned as a part of the price; and Hortly-thereafter there is las bond 
7 che equivalent ſam. given by Bar oY to Auchinſoul, which-evinces the payment to a 
. demonſtration ; for the Lords wouldnot lay the weight of their decifion on the teſtimony 

__ __-of the witneſſes, in reſpect they ſhould not be allowed againſt writ, eſpecially-where their 
fame is exceptionable, as Abercromby the Notars was here; and therefore the Lords pro- 

ceeded r 1 TR en in writ *vlncing, that Fg baud: as: n and faris- 
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n nerß br Campbet, 1 Nombre, therefore Fed 
_ ad För enge to /orhers not'to'berray their t oft; deprived "him of tag offi 
forthe Dean 8 Rieti ang ele Adv oc tes, e il *ncimate bis defi ation” 
ec ea them f Wok o to thefkoneur and re eputation of 1 7 em oy me oi "Uh 
winde have e jut cauſe of chplant 3 uke any of them & Fthperor Sed OY, 1 
c molt juttly Natives char no 100 1 $4 daim any 
= they paid, for the right,” dcleribing fuch cqrmorantsas aliens fortiinis. rabies 
munen and ſtinian! in the very next law, calls'ir" conſtitut;o — og et. Benevolent ae 
il ritifies Aude: laws in that point. Mir. Mowat being heard in bis Han del 
3 many: ireuinftances tetiding to extenuate his faut 100 Yindicare bis fame,” 
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5 ol bidder,; e me; and it bein bie dr rhe deaf dir that elle W 
Be hight ere Found fd caution! within ten days, and theſe be acfigned td emp! 
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105 
pn wn, und ſo the caution not being oe i. the Cone, by 4 bill eee t . 
Kitt ae zut be gecngred null and he decerned in the penalty. The L de being xemirred.ct 
bill te Vai * cetip, who,” after . 
Lotlis, that Colonel Erſkin and his brethren were creditors on the eltate for Us 19,006. 
and chat be hadthe conſent and concourle of o 
theke en möre behind of the price to be found Caution for, "Hi only 
which throws eſtate, and the fortanes of Pitmillie, Glaidouy mus $92 1 : 
the ther cautioners offered, wete more than ſufficiehht, 
ctecltets - * Anſeverti, nd, "That the caution not deing fo : pref I 
tte afticles of the Toup , it is not now reccivable; for if the Lords can alter one Part 
thettbüp, Why nor another, ind fo in mpaitum, which might ' deſtroy that excellepr * 
2% The cavtidn in ſuch caſes muſt be pe 

N Ptice, and a tire part more, an- 
of creditors, wh 
ſhire of che price would 


to them 3 for they may be ſach as can expect little or nothing 


Sketche price, and io their concourſe em import nothing; and the partes offered are not 1 | 
ficient for che half of the price; and if ſuch ſham-bffers of caution were ſuſtained, & Gi. 


tors would be very unſecure. The Lords confidered the exacting of caution was not = 
quired by the act of Parliament, but introduced bythe Lords for making the ſales effectual; 
an therefore ſome doubted if they dught to interpoſe, except where the Clerks Aerup! 


de accept of the caution, and were complained on as refuſing a ſecurity | unex 
_ tblygleay there the Lords might" meddle, "otherwiſe. not. 246, It was reaſo 


Was conſiderab 


le creditor himſelf, and had the concourſe of others, for this diminiſhed Jr 


price pro tantu, and gave the creditors, not-conſenters, acceſs againſt the cauriogers. before ; 
them, tho! otherwiſe not preferable by the decreer of ranking. The Lords, before they 


would determine tis important caſe, what ſhonld-be the ſtandard of the ſufßejency of ſuck 
caution, recommended to the Ordinary to calf for the ranking, and ſee, in what 'order of 

preference theſe crecitors ſtood h concurred with the buyer, aud what was the A 01 of 
their ſums; after which they would ſee if the caution' offered was unqueſtionable guoad that 


Pert of che debts left ind ; br and ſtranned Te 8 W a e in fo new an thy, 1 
point. ** vb July 2 19 T OS 
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n e In yhe \conuded e Cobie contra Cadies, It was Cer 90" 
ſome bonds of proviſion, granted by a father to his children, 10, They were never. de. 
mvered. 124%, They were ſatisfied and paid, in ſo far as they had. got ſums equivalent there: 
to from their father poſterior to thele provifions; whereunto it was anſwered, (as 3 by 
he debate in the act of lirifconteſtation) that theſe bonds beingnow in their hands, rh 
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has . x 


ey neede 
not prove delivery; neither did ſuch writs require a formal delivery. To the (HK „ Thar 0 
donations by parents were preſumed to be diſtinttæ liberalitates. Replied, That cannot "be ſup 


_ poſed; "becauſe the 


their former debts; which reply being f found relevant, three of them compeared, .and e- 
poned, that when their father gave them theſe ſums, he exprelsſy declared he gave it them 
over and above their bonds of proviſi jon: And the fgurth ſaid, ſhe got her ſum from her elder 
ſiſter, Helen Cubie, but neither ſaid it was in ſatisfaction or t. Thir oaths fallin 
viſec this day, it was objelied by the purſuer of che tedoction, That be as 


minor, a 
n debate made for him, being per Tefed —— mg 
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"44 28. 7699 1 of Kincardin being "expoſed to'raup Colonel Erfkig, 48 e 1 
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aring the offers of caution wide, reported "th. "the, | 
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erfons having eſtates to the value of the 8 
nd it muſt not be ed up and conſtrained by the. conſent 
e*the 1 could not know What rank of preference they had, or what ; 


offered to prove by their oaths that they were piven in ſuicectian 8 fr 
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| therefore ctaved the Lords would authoriſe him to 4 15 a/tack, for 3 ot l. Heart the! with, 2 


ES labooring "Yoda 
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Oy . | November, 1706 


- broke, and had given, over, their rooms, io lo. that t there was 14 cha 


a To allow t the Tutor to. labour it himſelf and bay, a ſock, of goods, ſeed and BED be 


or appoint the Von of the ſhire to examine than oa ' 
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a8 has W Wee e nh 4 
We ydlert.. Lords, were 120 Ns acels was wrong manga, bat | 
it, i uratum, the 2 5 10, r Miter ff him now, "4 Mobo Th the liter, 1 . Was. 
pecial, th hey e and her, 12 fp he be weben , What't father . Ela. 
\ ed — de gave Helen the, money. to deliyer.to her endes ike . it he laid, PIT Nr 
r vided d to, 745 1 1 b f. e and Gt Helen ſaid 1 24 
fuer when ſhe gave it Mere, eicher d;, phe. tegel chat it was, 8 1255 
entiinick . thas the father gave. it. them. over, auch apove cheir reg 
- onght-ro be aliunde proven, far they thougl t the cauſa dand;, intrinkck el cales. to. 
_ this have been fo oft-decided. and marked, that this might: have, been. omitted ap 1 t not 
been for 1 the ſpecial .cixcumitance ar "the. oath Which excems it from the common e 2 1 
preſumption, ya debitor nk donat ni pra id afum 606. appareet:;.. and that it an. 
erred to oath by a procurator,. to they prejudice; of a Minor, his liens. -- = 
: Move or 8. _ Sir Alexander Cumming, of. — Fletcher of 


| Tutor to; Ang! 
oj Aberlady, gives in Petition, repreſenting, chat, by. the bad ſeaſons, bis tenants were 


| alders..of victual lying 
Waſte, and he could get none. to take it without a conſiderable | caſe and Abatement z and 


not 
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2 


_ diminution of the former | rent, which i 18 better for t the pupil than to get no 


ceflarie ts,. which will x 


cquire L, or 300 Sterli ing: Or, eee i 1 1 1 15 9 15 


bien they ms 1 ba jets 8 ;and that he bad raiſed a proceſs to that ear kent or 
if he got not a a 5h warrant, The Lords cobfidered the ol furor T 
5 ce only. hable' in: F to ſer; his pupil's lands * emiſſion of .placads 105 intima- 
tions at the .neig hbooring pariſh kirk-doors, and that it wWas hard for. the or Anker: 
„ and eee in all ſach caſes; and when they. have granted, warrants of 0 5 ind, it 5 
1 is but perieulo petentis, and the Tutor Nill runs the hazard, ; tho? it is a great ſeverity. char IE 
minors and their Tutors and Curators. ſhall be. reduced to. that dilemma, either te give 
den the rent, ot elſe, their lands to he waſte ; and that our law ſhould be ſo defectixe as 


0 provide no reme e r it, Sundry of the, Lords inclined to ſeave che Tutor 10 follow 


* bis own method the way be could;. but the plurality (tho? they. iel the bill as. R 
wis conceived) thought it reaſonable to allow the Tutor to expoſe the lands to. a roup. 
to be ſet to any who mould bid moſt at the ſight. of. one of. their number, not 79 
7 two years; one being within his pupilaricy, he heing now thirteen years-old, .a and 
the other being the firſt . of bis chratoty 3. ho alt; confeſſed it was little worth, the 
Lord; en 7 re garding theſe warrants given parte. inaudita, en they come to be quarrel, 
led by winors 2 a reduction. BE 5 bd ch this has been 9 d. by the 1 9 7 7 
.as 5th February 1670, Tutor of Ken edy of Cokxear; 3 and fately Laird of Kn 
"Tor to the iſcount o Pe rbuthnot, fo ſetting his mains, 95 85 | 7 . 
TH * November 10. LED atharine Treeland, - relict of William Tonen, benen in 
Glaſgow, purſues jon of a teſtament made by him a few days before his death, in 
1 of Patrick Thomſon, his Chirurgeon,,.. who. furniſhed him, wedicines and drugs 
 duying bis Hek ness, to the e of a = teſtament he had made in enn of bis 
wife, they. haying. no chil ren alive, Their reaſons. were, that he was impoſed on to 
make this laſt teſtament, leaving all tö one 1 — had no manner of relation to him, ſave 
only the name, and that he was upwards of 80 ; and thac Miniſters, Writers, Phyſicians 
and Chirurgeons, had great opportunities of influencing dying people, and abuſing their 
tut, and deſerved no encouragement... 240, The ſaid Patrick, by a back · bond and decla- 
ration, the da 1 ſubſequent to the teſtament, had. acknowledged his getting an-aflignation. to 
wo debts from the laid William, the te eltator, and obliged | himſelf to be comptable for 
the ſame, his expences being allowed him, and a gratuity for bis pains.; Which was a. plain 
| revocation of the teſtament, and his- 'anting the back, bond was a paſſing, from; his being 
„ exucbter nominate therein. | To the fl it was anſwered, There was. Neither, law nor 
cultom declaring, Cbirurgeons e e :of -legacies in a teſtament, and teſtatots are not 
dt de reſtrained in the free diſpoſal of their goods, flowing from the ſenſe of gratitude and 
- good offices done him, eſpecially where he Wwe no children, Io the ſecond, The. alligna- 
tion ſeems not to. have been to the whole, but only to. ſome. particular. debts that required 
preſent diligence to be done for recover thereof; neither Was this incompatible with the 
teſtament. nor any derogation 11 Ih ing N be both executor and aſſigney under 
back - bond. The Lords conſide if his dec declaration, had made him only comptable to 
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o be pole © and, , before! anſwer, alfowed eier party: de adduce'what farther! ad. 3 
miele E peobition” kithet ef them had to fortify of inen tbe teſtamenth and Ay 
dainbd re Witneſſes inſertsto be examindd'for'expiſening the troe matte of d.... 
. gebe dn whe: action mentioned: fupra; : eee 1699, Karp Di 7 
upaiit” che Billbop's vaſſuls p/'the'putſuers'y rocured a ſecon eon ee 
Majeſty, chat he des neck his gratuity to Mr. Jahuſton, r Woite ge 
been; ro'Bilhops,” But like wis to t © inferior-beneficed clergy ; and the pur fer now in. „ 
ſiſeing on this ſuppleinentary"ritle,' and. craving the defenders: may take a 2 75 in te 1. , 5 — i 
cuftiva and improbation, they: ded; No law: could oblige them io do the fame, beeanſe: 
the purſuer & active ricle deing found"lame and peur raid Der ts d. nuperrace- from s 
25 cannot e 0 fy whe Ce cle 'railed before the date thereof, no more/ 


22. 45 
22 4 


> pact pond ins peel, or where be 
"ul an m c ction for pay ent, Pfr we bard to diſpenſe e „ 
form in an ee x where country: ide is con veened. a ' _Þ 
ö not on at Mr.” Jottifton ad bis Factor't iuſtance, but alfo carried on in his Majeſty's © 
name; und it cannot berdoubted but the King has as good right to the caſualties due to 

| Deans and Chapters as theſe'of Archbiſheps, and Biſhops ;; anch therefore; there can de ns 
need-of raiſing" new proceſs, ſeeing they are willing to'give.them':as long terms as te 
Lords pleaſe fbr Production; and; in many cuſes, titles have been allowed to be produced. _ 
 cumprocaſſuy' and if improbation of the 'w Adler a barony: be purſued, [wilt beypirmieted: $7 

re — * a rom r e e land is pat of that barony, and will get a tetm to prove 


wu The Lords . preſence; foltained'proceſs on this ſecond gift, 'withour: 
[of raiſm um "I $ thereomw; but alls wech idem u con cxenc time to for ir oh | 
cee Ws: Hands. 5 ple 5 1 STOP YL ee N . EN e „ oy 


- "November 16. 169g; Telen Chalmers purſues a reduction of James Chalmer's her bros! 
| chevteſdumbhe; hen after many legacies left to ſundry perſons; he nominated Doctur 
Chafmers his Phyfician to he Meeres arer univerſal Jcgateor: The reaſons were, chat he 
wis in articulo et ag un mur tit when he fi ignedk it, having died within 4 quurter of an hour 
_ thereafter” chat, tho“ there was: a faſhion'of teading it, yet he was then neither capable to 
hear nor underſtand it, nor give any comſent to the Nod ſubſcribing for him, Se. The 

Lords, before anſwer, having allowed the Notar and inſtrümentary witneſſes to be ex. 

migned anent his condition, and the ſteps of rhe matter of fact, the Noter's depoſition to 

Vvindieate his on behaviour does fully confirm the teſtament in every point; but the two 

Wwitneſſes depone, that the Doctor having preſſed the defunct to make his reftament, he 

| ſhifted” and: delayed him for ſome time, but at laſt yielded to his importunity; and the 

Doctor, out of the defunct's mouth, wrote down the names of the legators . quantity of 

their ſamns;: and when he intended only. 500 merks for his ſiſter, now purſuer, the Doctor | 

_ perſuaded him to make it 1000 merks g and that he having aſked the defunct, whom be : 

was to truſt co ſee all this done and performed; to be his exeeutor, he anfwered, None but 5 = 

5 yourfelf; but heard no mention of making bim univerſal legator, and that they know not 

Whether be heard or not, but he commonly anſwered, I, [Yes] to what was aſked, and that 

+ he eauld not held the pen well, and died within a quarter of an hour after. It was dun- 
es for the Doctor, That the teſtament was fairly carried on in all the parts of it, and the 
 leguries copied froin the teftator's own dictating, and this purſuer owes her own legacy to 

_ the Doctor, and it was truly read to bim. The Lords. conſidered that teſtaments made on 

the ſupgeſtion"of parties in their own favours were much to be ſuſpected, eſpecially where a 

1 having no relation impoſed on a dying man; and the queſtion here was aſked by 

the Doctor himſelf, whom he would have to execute the teſtament? and he anſwering, | 

. Who- but yourſelf; “ imported the giving him the office of executor, but nothing was 

_ 'of his being univerſal ſegator; and he ſeems to have been inſenſible at the reading and 

the Notar's ſigning the teſtament for him ; therefore the Lords annulled and 0 the 

teſtament, and ordained: John Anderſon the Notar, to be cited to appear before them, to 

. anſwer for malverſation in his truſt, and to deter others from e on people when ay. 

iu and inſenſible. Vid. ad Dec. 1699; and 19th Feb. 1704. | 

I find Julius Clarus, teftatnentum queſt. 37. tho' he does not wholly delete theſe — a 
=» that are made ad interrogationem et aggeſtionem allerius, yet he wiſhes a law were made 
tar cheeſe ſhould not be ſuſtained, except where the teſtator lived three days after, and had 

hee of his reaſon and ſenſes about him after E tpnnpnk 5 which" method might 15 

your much fraud. ar W is TTL r 

November 15. Ne: Helen Wilſon raiſes a bes a teſtament 45 by Alexander 

| Wilſons her brother, whereby he nominated James Kelburne, his execytor: And the teſta- 

| mitaryiactneſs being appointed 10 to be ans N Town. clerk of Rothelay 
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being ſopenwritneſſes gequiſite tn d teftament une rnit ther cν˖ be fem gronmd 1ofofuſs = 
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moi not! be a habile witneis 5 ben A i 


; logs ahſt wig kobe 2 desk bote eee e his: leg 


beats, andl ſq pet ſcribd ia right bd tf 


/preffribe, because nt an pate nin & dee ih. "24d, | 
ing the Miniſter; bur to büild a ſeat with pillars 900 a cover, precludes all\betiiedithem in 
wen; that; at the laſt rehathtion of cho quite, it was 


gor än che en l ³ ĩ Q ²˙⁰ W adbiticr both! a 
Writer ant witneſt, andihiglegary e \vin, y fte ther6s{jafrer alicthe; daher“ 8 
cies are paid and t the defunct s ff ook: Nepia, Las cotfiders only Whether A öcneſ 
th! + unde fie probibleche will 


might be ekam intl thorenpön, te Inftituti de HA vrdinand. For they 


Wuember a 1 1699. A brd hall reported ir. Hugh Matwebof Dalvinton's dedarmor, 


thüt the purkuer has' right thin proppreioud par of the Kirk, * conform: to 


higntubrion;and: 


ity and ſize hoſ/ his old ratz! Ar AilatigrdgiThey' hace irpmentotially 1; 
a nen andz 407 Gainfahorhfs t bring ing out bis ſear, 
her had an antient; tivrial-place before it. and had jonly ;oxterdett chigoltar” 0 own: 
gmuhd-fo fat at that Went f 4, 4 Church ſeats art inter; 
„ Aiburialtp 


fred to be p 
agreed, that Malſu / inton ſhobld ꝑ 


d larger propyrtjon for che actominodatianof-bis'- tel 
30 partof the enpences e . jord: et : 

tlie: iſt point, whether one mifbcongr/preſcribe:cheiright at” $28; r Ci 
atereſt and thuuglu chey might z as Yſopohſidered that: church, carl U, fo. Oy AMivided: 


8 by'arichmetical-praportiwon,: but ſemetimes me of a leſſer intereſt napht' das engt bare in 5 
the fcharch, either becapſe of his grbar quality, tho' his rent helf ſmafl, w trat he has many 
125 people living un his g. 

another pariſh; and His not {6 concerned: But the Lords fixed on the other do oints, and 

_* fm nd Garnſalloch maſt reſt ritt luis leat to what i it was bkfore ahr 1699 5 anch-befdre anſwer, 

_ allowed the heritors and other Witneff cf 


ground, or that. another Reritor of more conſiderable nent than he lives in 


;preſentc at the agree nent made Wit 


5 de tradeſmen 
for repairing the church, t be exanmned anent what was: t 


Ci. in repaiting it. 
ome: of the Lards clinics! to think that Kilbenicoutd:not transfer or enen thi-room in 


8 the chureh ta Garnſalloch, but chat it paſt only cum territorio; ani with! che lands z but this 


was not decided. Ga Dirleton's e e Quettions, voc Freſcripeion, whore! lace publi- 


min Merchant in Muſſelburgh. The f 


gtoſs and by the bulk; and here the ſubject of their yearly traffic would amount to L. 1000 
Scots and more per annum; and can it be imagined that all that was truſted thro? ſuch a long 


I ca peæſcribi paſunt. . e e e e eee of e 56146 bt and - 


Wage e e 2699 Anſtruther reg tak Jom Tod in Reidzikers, againſt Robert W ight- 
id John being a ienant ina grafs room Wale ta 


'Traquaire, „old yearly his wool and cheeſe to che ſaid Robert, and thete ee 


trade and commetee betwixt them for 24 years, viz. from 1674. He nou / purſues him for 


payment of -albyhe-,goods he had delivered him during that ſpack. Wightman: alledged, on 


_ the 83d act 1:57:9,thar/all above: three: years before: the date of the: ſummons is preſeribed 


gusud mudum prübundi by witneſſes, and can onhy be ꝓroven ſcripto vel jurumento. Anſwered, 


Ir has been a current accompt from the date of their firſt correſpandende; and ſo eduld not 
3 prefcribe, as has been always: decided in Merchants and Fradeſmens accompts, and particu- | 
1 oy 13th November 167%, Wilſon againſt Ferguſon. «Replied, That takes place in petty 


accamptt, whert things are ſuld in ſmall and/byrtetail; but not here bargains are made in 


tract of time us a4 ears; Andi to allow the purſuer to prove delivery of the gogds by his 


ſervants, for all that ſpace, were to ruin the defender, who canbot prove his partial pay- | 


ments. Likeas, che: purſuer behoved to pay his rent yearly, and our of what elſe could 


dien Ne edone-burho produc roo gan be old rs the ee 5 ande at N — — a Mar- 


. NE: 


A 4 N. 5 \ , 3 


theirs, and: thay Gdraſalloeh deniaith his:new ſearertthed only: In>vby 7 and:reſbri@1 Ns TAG | 


5 ma Sy a adinlt him by Biten Mach VV ly agen ORG e Hi Kr 
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i nem idon tus: Hatte uf TE mn 


hi of Kirk maho, 


2 raligigſat, . add fe:t#nnor, — 
0 not ahiſtruct hear- 


eommuned 0 be given o 
Dalfwinton fer bis proportions in, relpect he was at the greatelt, Cher 
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| owidgutikeasgin a former proceſs berwixt tliempthe defender's oath of. calumny being 


5 ved; he had deponed the balunce betwixt them wal'very ſmall. Some of the Lords ini EO: 


* 
8 . 


Think that the currency of accompts/{6 as to interrupt - preſcription could not beextendef{'ro 
ſuch furniſhings as this: But the Lords, on the-ſeparate grounds of che purſuetr's letter, and 
che defeuders oath, did-ſultajn the defence ef pheſtription for all years above che three = 

„„ „ bio A „ N TOVE . Soft ho eee i 


_ 1 Follem die! In the ſuſpenſion of a decreet· arbittal by Grierſon and Macky againſt Scots 


8 + 
- 
* * 


And Hair; the point Was, that the decreet was null;\ being in a matter of importance, and 
the ſubmiſſion only ſubſer ibed by one Notar, contrary to the goth act of Parliament iu 1359. 
Anfibred, Lon ha ve homologate the decteet by accepting pay ment of 1 200 merks conform 
80 their diſcharge of the ſame. Replred, The diſcharge labern, zogem vitio, and is only Ggned 
by one Notar. D plied,” The. diſcharge was only null in ſo far as it exceeded I, 100 Scots, 
| but wus valid being reſtricted thereto 3 which being granted;: then the acceptance 'of L. 10 Me 
ment and diſcharging of the whole. The Lords found it a ſu eient bomologation. . 
November 24. 1699. The Maſter of Balmerine, as Baron of (Reftalrig, purſues a re- 
duction und improbation againſt the Town of Edinburgh, of their right to the mills on the 
.. ̃ recopniion ram the King, and. he wife never 
| yet;declared. | Anſwered, No necellity' of a declatator; becauſe/he was in peaceable poſſef- = 
fon. 240, It contained a novodamus.: | Replied; U the recognition ſhould: be found not in- 
d declarator:of eſcheat without firſt obtaining a general. The Lords refuſed. to ſuſtain pro- 
| ak T; 7 5.26 


* 
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| November 28. 1699. Anna Hamilton, relict of Sandilands. of Hilde on, having ad- 
judged/40,000 merks owing by the Lord Torph ichen to her huſband oñ an heritable ſecurity; 
ſhe purſues for payment. ' It was alledged for Torphichen; He mutt have compen ſation, be- 
S canſe: Hilderſton was owing ſundry ſums by bonds, and he ſtood eautioner for him, and 
| bat here, moveable perſonal bonds and tickets are obtruded to compenſe and extinguiſn an 
heritable right whereupon infefiment has paſt. Replied, Compenſation being debiti et ere. 
Aditi contrihutio, it cleurly took place here; for, tho! ſaſine had followed upon the heritable 
bond, yet it. bore alſo a perſonal obligement to pay, beſide the feudal ſecurity of the aẽẽũjʒ 
 reditus, and which being a ſiquid obligement may be clearly compenſed and taken away by 
| other perſonal debts. The Lords at firſt made a diſtinction betwixe the grounds of compen- 
ation extant and contracted before the taking the hericabls bond, and complearing it by in. 
feftment, and the debts contracted ſubſequent, and ſeemed to incline chat all before the date : 
| - of the ſaline might be good grounds of compenſation ; tho it was urged, that the granting 
an herita ble bond was; a tacit paſſing from uſing theſe anterior grounds as compenfations, 
juſt as the granting a blank bond was a renougcing of compenſation. But the Lords 
\  - thoughtithis only a preſumption, u cedit veritati, and could not hinder the proponing and 
applying the compenſation now. The diſſiculty lay as to the debts contracted after infeft- 
ment was taken, if they could compenſe and extinguiſh an - heritable right. And it was 
urged by ſome of the Lords, that it could not, "becauſe the inveſtiture being now feudal, 
it were to unhinge the ſecurity of the lieges, if perſons] debts contracted after could meet x 
ſingular: ſucceſſor, and extinguiſſ his right by compenſation, no more than his author's 
back bond militates againſt him after tis once made real by infeftment. Others ſaid; this 
was no more than hat occurred when one acquired an appriſing or an adjudication; for 
they might be elided by any deed of their author's without a formal regiſtrate renuncia- 
tien, whether it was a ſimple diſcharge, or intromiſſion with the rents, and that even found 
E Probable by witneſſes, 4th February 1671, Wiſhart contra Arthur; and they had nothing 
ia rely on, but the recurring on their warrandice. But the Lords, conſideriug this action of. 
de Lady Hilderſton's being for payment of the principal ſum,” it occurred to ſome, what 
HFhindered but any debts, whether: prior or poſterior to the ſaſine, ſhould compenſe the pur- 
ſiuit on the perſonal obligement to pay, and ordained the Eee farther heard there. 
, p ̃ ꝗ̃Fßß ß ß ĩjß 
| {There were deciſions cited for both parties; for Torphichen, 1th February 163 3, Keith | 
| - contra Herriot, marked by Dury; and 8th July 1680, Rankin centa Arnet, in Stair. ' And, 
 +orthe Lady; were quoted 2d January 1667, Oliphant contra Hamilton per argumentum d 
tdeentrario ſenſu, and Sir George M*Kenzie's obſervations on the act of Parliament 1617, a. 
ned regiſtration of ſaſines, where he affirms that infeftments of annualrent cannot be 
i tinghiſbed by compenſation. Ry „„ 25 F900 IS IOp 
Nivember 29.1699. J ames Roſs, as aſſigney by Skein to a bond of 1200 merks, grant- 
ech by-the:deceas'd Samuel Drummond of Carloury; and Mr. Alexander Drummond of Eaſt. 


"field;}nhis brother, charges the ſaid Mr. Alexander ſor payment, who alledges abſolvitor; 
. ĩͤ . „ becauſe 
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by the debtor. 


the ſentence, and likewiſe apply to the Lords by petit ion, repreſenting, that the tryſting 
Their deprivation at this time was moſt iniquous and fraudulenc, being contrived ot pur- 
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9 if d . 3 l 22 * . | | | | 4 * 
rality of 7 againſt 3, did 6nd theſe v ords in this contract of marriage nom pled . 


hoved, by the contexture of the clauſes, and the conjectured. will of the parties, to com · | 
prehend all moveable bonds, tickets, accomprs, and whatever elſe was teſtable. Some of Ml 


his fault and malverſat ion groſſer than the reſt, did vote, . deprive 3 
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44 


James | at t! had committed iniquity in 
repelling this defence, chat the bargain y.writ, . 
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by ko Apes of rhe houſes,” and had ontora 45 


pee the) . — 3t SHOE Fe : 
Ind a halt ; as alſo, by virtue thereof, had entered into 4 tranſaction wich Eire ef avs of W 
os neighboring: tenement for building | a fide-wall'thereto, which —_— aphin rei inter- 

| pentus "there is no more place for reſiling ; eſpecially” confi that the delivery 
| charter cheſt of Auchinleck of Balmanno to Sir Thomas 1 I Glendoick, was found 

a ſafficient ground by a late int 5 
there Was no writ. The orher party founded on decifions in Dury, th March 1626, 
M Gill; and che zth of December 1628, Oliphant ;- and Stair, 28th January 1653, Mont 


onremplation of the bargain, theſe being reſtored; and the parties redintegrate in fate quo 
eine? The Lords here thought 125 nonerat integraby the condeſcendence made, and that — 
Baile had committed no iniquity, and were therefore for remitting it back! Some thought 
there was no fuch, rej invrerventus here, but what could be cafily paſſed from,” by giving back 
the writs and keys, and purging the houſe of the ſerene! 5 and Which fel of it- = 
_ as null; being conſtitute by one who had no rgb. 1 
Dersube⸗ 6. 1699. In the competition for the ſum in Rothvin of - Gairden's e n 
* Eurls of Home and Annandale their eſtates, betwixt the creditors and donatars of Mr. 
William Clerk's eſcheat, on the one hand, and James Gordon of Seaton as donatar to Ruth - 
ven's eſchear; the Lords found the diſpoſſtion made of rhis wadſet to James Clerk by Rurh- 
ven of Gairden, when he was minor, with the conſent of his uncle as curator, was not 
null in late, tho? there was no decretum ſuliris interpoſed,” but was only reducible upon mi- 
den and leſton ; for tho' a pupil can alienate nothing without the authority of a Judge, 
t it was no legal nullity, where a minor either wanting curators, or with their Cn, E 
Where he has them, alienates heritage without the warrant and cognition of a Judge; but 
_ the deed ſubſifts, if not revoked or quarrelled intra quadriennium atile.” Dury, 2d Febroary 
: = Hamilton contra Sharp; 1 3th December 1566, Thomſon contra Stevinſon. The 
Lords alſo found, Thar the donatar to Gairden's eſebest was preferable to à baſe infeftment 
_ granted by the Rebel to Clerk prior to the'denunciation, unleſs the ſaid baſe infefrment was 
either confirmed or cled with poſſeſſion before the annual rebellion exiſted; and which agrees 
with the current of former deciſions, 19th March 16 33 Renton esc eder; and 
Stair, 21ſt February 1667, Milne chntra Clark ſon.: Ar poſſeſſion in tur ſu rebellioniy will 
do the turn to prefer the baſe infeftment to the donatar of the liferent-eſcheat. But now, 
ſince the act of Parliament 1693, taking away the diſtinction bet wixt publick and private 
— Infeftments, any inkeſtment 7 to che denanciation wilt now ſechude- the w. ee and his 
cafuah e eee eee B 
De 45 Y. 160 In the aten Geckeretetr breit che Earl of Dundonald and Town 
i Paiſly; the Earl founding on ſome reſervations contained in their old charters from Ab- 
bor Shaw, or the Lord Aberoorn, reſtricting their right to the controverted moſs ; and the 
Ton refuſing to propale their writs, and offering to depone they had no writs containing 
ſuch clauſes; and this tending to make them jndges on the import of theſe writs, the Lords 
fell on this bin, that they ſhould produce them to the ordinary in the cauſe; and if 
after peruſal he found they had nothing relative to the Earl's alledgeance, then to give them 
back a ew to the Magiſtrates; but if he ſhould find any clauſe tending that way, they 
allowed him in that caſe to pat Ween in- the Clerk's hands 3 3 24 er Wer dee the g 
"8 charter-cheſts was avoided. | 
 Dreeniber 8. 1699. Alexander Gray dolce William Reid late tevony' ly: Wariſton, for 
peyment of his rent crop 1680. Alledged, Abſolvitor, becauſe I have three conſeeutive diſ- 
charges for three ſubſequent years after that acclaimed; which preſumes payment of all | pre- 
_ ceedings, they not being excepted in any of theſe reiterare diſcharges. Anſwered, Apoche 
_ trium annoram is a good defence by the Roman law, and ours, but then they muſt be all 
_ granted by one perſon, and be total as to the full rent; whereas here, the firſt two years 
are difcharged by Cruikſhanks the father, and the third by his ſon with conſent of his cu- 
rator ; likeas, one of them is only quead the money and victual- rent, but not of the kains, 
cuſtoms and firaw. "Replied, That pater et filius being una et eadem per ſonu, eſpecially where 
he is heir, their diſcharges ought to be conjoined, to the effect to import liberation of ah 
Ceecing years; and Dury obſerves that the Lords ſuſtained three diſcharges granted by a 
Miniſter, whereof two were to the father, and the third was to the ſon: And as to the o- 
_ "mitting to mention the mall caſualities in the diſcharge," that was nothing, for they uſe 
- Commonly to be paid without any receipt in writ. The Lords conſidered that the three 
_ ronfecutive diſcharges, hitherto ſuſtained to infer liberation for preceedings, were always 
_ where ranted by one and the ſame perſon; for law preſumes he has got payment of the 
 Precetdin 1 ears, elſe he would not have forgot to excepted in one of theſe three diſcharges ; 
and that it is not 8 like caſe to be granted by a father and a fon, as to be granted by one 
Peſſen to 9 ane "ew to his fon, which is the NOPE falli in * 19th February 
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335 — Bulgillo, ſeeing the-fan wight deni; oran bat, his; ber 
| had- received: or-diſcharged ;. therefore to ſupply: that, it was here offered to be pioven bx 
Cruikſhanks ſon's bath and bis curators, that they knew that his father had diſcharged the © 
e ehrs, and that his ee us ſhown. to them g npon which: alledgeance 
done ore anſwer, the tehants c 
bo lang a Kimeig coke io 7 epi bh} end Pig i nenen ee ite A „„ 
Eodem die. Otocerig reported Pringle: f Greenknow-againſt the Earl of. Home, wen 
tioned aothy Jandary 1698.  Greenknoy, claimed: ab/olvitor, from the 17 merks, ary 
paid gut of the lands of Rumbletonlaw, and Weſt - Gordon, and other emoluments of ſ ſuperi- 
ority due to the. Farkas over · lord, and to be free from attending his courts and being thirled 
to his. mill, becauſe, by a-writ under the Earl's father's hand, he had renounced and diſchar- 
ged-all-theſe-caſualiries.' Anſwered for the Earl, None of theſe obligements can tie me, un- 
les 1 repreſent. my father, the granter; z neither is a-perpetual diſcharge of a. duty K. ha- 
| © Bilis\ modus: to extinguiſh. it, nor is is real; contra fundum, but: merely perſonal upon tt 1 
granter and hischeirs;; yea it is againſt the nature of a feu to diſcharge the Tecognizance | 
and acknowledgement Which the vaſſal owes to the-ſuperior 3 EN and;irs; inter. eſſentic ig feudi to 
ha ve a reddendu ; and to diſcharge it in per petuum is: quiva ent as if it had none at all 3 Jea, 
it: will not ſo much as militate againſt the granter's ſucc any years, but allenarly ſo 
right to the ſuperiority z for, it, he be legally denu · 
ded, then bis ſingular ſucceſſor, may claim the feu · duty z neither will the diſch, ge exclude 
him; geſetving their recourſe agaiſſt the granter and his heirs. 5 be SA 
be preſumed to be heir, unleſs he inſtruct by what ſingular title he pollelſes — ill then 
he cannot quarrel, his father's diſcharge. The Lords found, that Mrmanti uncumbut probatio, 
and ſceing they libelled. and replied on his repreſenting, and that being their medium conclu- 
diendi, they mult prove it. If the Earl were purſuing his. vaſlal, he hehoved.. to thew. 0b 
title ; bot in this proceſs: of declarator againſt him, he needet d ſay no mare but deny his re. 
pteſegtation, and if they ſuccumbed, he would be affoilzied from this proceſs ; ;.for the Lords 
unanimouſly agreed that the foreſaid perpetual diſcharge. of the feu · duties and other caſua- 
lities and altriction was merely perſonal, and only bindin 
ox his right, but equld- gd aferdta lt a. ſingular ſuco f Mrs Sec D Fe 42th, une 1049. 
Gray contra Campbell. a C0 
Diecenber 12.1699. "Robeet” 1 Ht 8 Young Skipper, n this ground, 
thats he having hired him to be one of the ſailors of his ſhip in à voyage to Bourdeaux, he 
no refuſed to pay him his wages ; and both the ſervice and quota. of his: fees, being refer - 
red to the.Maſter's oath, he acknowledged the ſame, but deponed he had ſerved, him moſt 
unfaithfully and undutifully, and condeſcended that he had embezzted- the wines. on board, 
and drawn ſome of them, and bid it in his bed, and had made ſundry of the crew to muti - 
ny and carry in the;ſhip to Orkney. The queſtion, at adviſing, ar oſe, Whether thir,qualities 
_ adjeted: were intrinſiek, or -behoyed-to be otherwiſe proven; for as tothe wines, all the 
Mariners did fo, and it Was the Merchant's and not. the Skipper's loſs; and as-to+ his being 
ſtobellious and diſobedient, he might have turned him off at tbe Aft. port they, came to: 
Bat others thought chere was a difference betwixt a Marmer, and an apprentice, or a ſer- 
vaut at land, who may be turned off at pleaſure; but a Captain of a ſhip may be neceſſi- 
tate to retain even contumacious Sailors, wanting hands, to navigate his ſhip without them. 
Ie as further alledged, That the Mariners going aſhore without their Maſter's conſent, and 
„leeping a night there, inferred the forfeiture of their wages, and ſundry other penalties. 
The Lords decet ned. for the wages. confeſt, and found, the qualities extrinſick, reſerving 
_ - 3 action for Aga ix dawg age «this PROVEN as act Pry Alpen: his mal- 
verſations T4 4 10811 to hk, 
December 13. 1699. 1070 3 reported John iT aifer. b to Ballie of. Leit 
Sir Thomas Dalziel of a the The teinds of the pariſhes of Kinneil and, Carri cth, a e 
ing to the coavent of Holy Croſs „or Halryndehouſa, there is a tack of them ſet by the com- 
mendator to Hamilton of Grange, and three of his heirs ſucctſivs, and for nineteen years 
thereafter, for L. 77 Scots of tack · duty; the Miniſters p purſuing an augmentation in 1618, 
_ theyget large and eompetent . ſtipends allocated to them out of thele teinds, over, and abo ve 
_ the tack-duty ; for-which. the commiſſion for plantation of churches grants Grange, the 
tackſman, a prorogation for 202 years after the expiration of. 'his..tack;.... Granges eſtate 
being now adjuddged, and:the right of them conveyed to Bailie Telfer, he.purſues Sir Tho- 
mas- Dalziel of Binns for the. teinds- of hig lands lying in Carriden pariſh, Aledged for him, 
Jam in paſſed on by virtue of à title from the-Biſhop of Edinburgd, and vou, produce no 
5 ſuſſicient intereſt to claim my teinds, in ſo far as yo do not. produce the tac k ſet by thc 
Abbot to the Hamiltons of Grange, but only a. decreet of prorogation of that tack, Which 
being only a relative Writz non creditur referenti niſi conſtet de relato; and as to the tranſumpt = 
- -ofithe tack lee it is null guad me, andino; more than a; copy, becauſe my authors 
| nder Fines "OO" nor es a Race ING n 4 Lale. 8 Kale = 
We „ 855 1 005 
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1 a. abe eeihd if the ſameaſhou 1 the ens 
of the back wene expired and — 4 e e ene deere kf 
| protogationemoulebbe a ſuſlicienc title in this cler; ; but . the Hinéteen yearsadjet- Ft I 7 
Fr ot 70 chr diferemaeid tür tack are not yet expired, it can be no title for bygones til A 
tee be produced z andithe bond given by Binn's predeceſſor cannot ſuppprt tlie ä 
| (ering id celan en aha tall be. conſtitute by. decreet. Now; that is not yet done; nor „ 
py ALTER the: teinds be produceti. The Lords found the derreet of 7 „ 
"rogation: un eranſampt-00D a: ſufficient title unleſs the tack had been expired and the years +542, > 
22 of the prorotga tion commencki q tho' cheſe would be good achtinicles if ibe tenor _ 7 
teck erg tu be proven. DS PIs To riod rot 9 ane bom wut s i W 
December de Patrick Park in Glaſgo yand-WilliamMarCraw: his aſſigney | 0 
i heir to William Liddale bis facher,” far nt of a ſum ebe . 
ig dis father bon ed; This debt is diſc in e fin as the ſaid Park, in 4 dif- | 
charge he gave 4 William Liddale of a former debt, not only diſcharges him of that, 
but, — rev granted or to be gtanted by the:faid William. Liddale tohim, umeſs one 
 ofichs ſajd William Liddale's three ſons be conſenting and ſubſcribing thereto; but ſo it is EE 
Park. takes this poſterior bond from Liddale, without any of his ſons conſenting; and ſo 3 
- null... Anſwered, This nonſenſical diſcharge of a debt before it was exiſting ot in rerum na. , <* 
_ tural en heuer megt this bond granted ſince; for g it were an interdiction, Jer it can F oo. 
——— eee — unuſual latent and extraordinary method, not known by 
law, either publication; or tegiſtration, and being in Liddale's en ne 
paſs from: _ ſame. eſpecially being a reſtraint laid on him eee 
| by bis giving chis poſterior bond, he has actually renounced „ Reed} Pho  _ 
this reltraint-could; dt; 3 whe: effect of an inte againſt third parties, yet ar ür — 
ſullicient againſt Park, Who inſett it: in his own diſcharge, and he needed no intimation; for | 5 
certioratus non tft amplius anus; and the father was known to be a ſimple facile . 
aud ſo the quality that b. ſons: ſhould conſent was not without cauſe, and the band B/ 
- that probibition was ab initia null, and never obligatory, et quad d princihio uitioſum eſt neon 
pott ex-poſb ferret tractu iemporis comualeſcere. The Lords thought the clauſe of diſchar- 
ging poſterior bone $-Incongroous, and that as it was a voluntary deed. of the father's, he 
might looſe himſelf when he pleaſed ; and as to his facility or levity, there was no ſtandard 
ated: by law for that, but only-idiotry,' furioſmy, or dottage, that he was inſenlible, or im- 
poſed on 3 and therefore refuſc to put the parties to expence in trying his \codditini- umlels . 
there were pregnant qualifications of his weak neſs gi ven in to convince the Lords ot the fame: 
December 15.1699 The Lords adviſed the mutual declarators purſued by Fullerton of 
that Ik, and Bailie of Monkton, the Laird of Adamton, and others, for the right uf gg 
thering the wreck and wait on that coaſt, mentioned 16th July 1697. Theſe: neighbouring 
Gentlemen having been in uſe to gather wair for gooding their land, not only on the ſhbore 
oppoſite and adjacent to their own lands, but alſo on the lands fronting the arony oe 
Corſhy, belonging to Fullarton, as being more plentifully caſt out there than upon their = 
. own fangs; he intents a declarator of the property of all the wreck caſt out eppoſite to his 
on. lands, and that they may deſiſt from leading or gathering any from that place. They. = 
raiſe a counter; declarator, not to exclude him, but that they had a cumulative right of ear. 
rying away wreck from the lands contraverted, for dunging their grounds, the tenants 
whereof would, not; pay-ſo much rent by far if they were deprived of. this benefit and ker-: 
- Vitude z and chere was more than ſufficiency for both, and it was malicious et in gemulatio- 
nem vicini to debat them. Monkton and Adamiton's ben n bore with wreck and wair““ 
in che tenendas, which the Lords found ſufficient to give them right to the wreck” on the 
ſhore, ſo far as their lands went. But chat did. not their turn; for there was little in that 
Patz therefore they had been in uſe to go alongſt the ſhore with their carts, till they came 
0. Corſby's rocks, here abundance is to be found: And it was contended, tho! the clauſe 1 
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\Drommond;! 24th June 1665, Montgomery contra Wallate; and 13 th. Ja- 
wg — Bron of Nunton contra the Town ef Kickcudbriglit, where both. parties | 
. "4 continued 4 abe poſſellio! W ceauſe neither of - them had perfected 
N e WR 4 "RES ned © 
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4 Place hers 


"ol Sw uy givingahe ſole priyilege thereof to 
13 very antient drcifions for the fame“ The Hosds did not detide this the“ ma f them 
incſinecd to think that a elauſe wir wreck and air, was a Mile ſolſiglent to p ride it 
o ie years: poſſeſſion; even without the boun 


| ſhare where the wair was gathered, had intereſt to interrupt this preſeript | 
charter wanted- the clauſe of wreck. and wair; and it was urgued he 9 irs ; 
5 n y 
interrupt; but one Who. wanted chat in his charter, could never, by 100 yeurs poſſeſſion of 
e 


| ſuch a right. on the ſhore of his on p | | 
4 « officient intereſt fo to _ 4 apes Monkton recurred 20their <ladſe- dum piſcaotionibus, "as 


% 4s puaſturage contuins! calting of di- 


; ware Ge. Bot the Lords found, cher tir ee and that Wair came not under 


_-of a his deputies. The ka av" Sheriff of Stir lit 
Martins for abſence from the head: courts 3 he ſuſpends/ and raiſes-a-declarator-of | exempri- 
on, thar blench - holders and feuars are not obliged to attend in ſuit or 
1 ente being pro omni alio onere, and that it r been ſo —_— "Dury/4 2th- March 
| Spes "Alleds ed by his Majeſty's Advocate, No proceſs: wh the Officers of State be _ 
Hor the King's intereſt, the Sheriff being his heutenant there, Auſibered; This bein 
mefitable Sheriff. ſhip, the King has neither intereſt in the fives, nor Juriſciction, and + it it 
mould afterwards devolye in his hands, this declarãtor will be res inter alios/afta'quoad bim; 
de und- no neceflity of 
ceulling the Officers · of State ir this-caſe, +bur-prejudice to his'Majelty's- Advocate to appear 
| in the Parl. 1672, there Was an dvérture- brought in, that all 
the free: holders and vaffals, whatever their holding was, might be obliped to attend the 


Michael maſs head court; but by a vote it carried in the negative; only che Sheriff had the 
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8, and other things caſt out 


nds of their wi baron Wor 8 drotec 
to a ſecond point, which: ſeemed clearer, via. if one who-was heriror- 


ſeription and interruption being termini curblativi, he who cadid not 


preſoribe iti becauſe ĩt i was ne nitulo q e he could not interrupt Tegally, and” if he 
did it, it was only an act of in „ eee yet the Lord 
Wanting Wreck and wair? ia his charter 
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1 and impede others from 


prrſeribing 
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ger of St: Mart 


preſence; their red; 


}f- Aberdeen Bailie contra Vaſſals; and Hope's 


and at worſt to cite cam proceſſu was" never refuſed! The L 


i he think er Tremembe 


zntereſt that it was omitted ro be marked in the liſt of the unprinted acts. 8 


he Lords, on the 17th Jan. 1 arch found NP a5 a benen or fed hel. er; 


. Ait and preſence, but ex eemed. e e e ee e 204 04016 * 
5 2 · 
gainſt William Ker, her huſband's brother's ſon, on 4 decreet in foro, whereby the Lords 

Found him debtor in Li 658 to her huſband, and ordained her to have the Jiferent of it. 
His reaſon of ſuſpenſion was, that it was obrejved: againſt him when miner, and the” the 


15 g do hat Was 
chen pled, yet he was leſed by amirting this reply, that prior to tbut, bis father and 


. 9 


December 20. 1699 1 reported Elizabech: 3 relic of Were spa 0 Lirhy 


Lords had-jatftly found that” he had the”forefaid ſum in his hands, accordin: 


uncle had competed together for Bonhard's money, as appears by the "diſcharge now pro- 
duced, granted by Andrew, the purſuer's huſband; to Bonhard, and ſo he had neither 


funds nor eſſects then in his band; which, if then proponed, would have affoilzied him; and 
_ 45 receivable now, he being minor. Anſwered, Imo, It is res judicata, which muſt bind 
minors as well as others, eſpecially wherd it has been fully and maturely heard. 2do, By 

a back · bond granted by. William Ker, the ſuſpender's father, ſubſequent to the precepts he 
accepted. and alſo to the receipts he had given to Bonhard, and to Apdrew's diſcharge, 
*he obliges himſelf to eompt for the debts alſigned to him in ſo fat as he ſhall intromit ot re- 
cover them, with exception only of L. 20 Scots yearly, as" an aliment to a natural child of 
* the (aid Andrew! s; which the Lords found only payable: till the. age of 16, fer after that 
they may go to ſervice ; and ſeeing theſe precepts were not reſerved; /Exceptio frmat regu- 
dam in cafibus non exceptis, and if he had not had effects to pay em he would have 

«mucharather mentioned them than the lefſer ſum of L. 20 Scots. "Replied, That deereets 


in Joss ought to be inv iolable and ſacred even againſt minors, where defences diſtintly 
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mn communis; yer Steen ue verb; Jig nif. voce wur, bre e erer me he rig _ 
us upon the ſnore, till the King appropriate the 

any of his vaſſußs zn their charters, and ] %, 


ae the: Bel 
ng: ſnire, Fo poi ſined St. 


nes, tit. of the 


dec . but competent and omitted can never be obtruded againſt minors, 
pecially Where the alleadgence conſiſts in fallo, and is now inſtantly. verified, as was Jate- 


5 4 found betwixt the Counteſs of Kincardin and Purves of that Ik; and had been oft de- 
. Tided before, it December 1638, Stuart contra Stuart; H 2 


Tope, ft. univerſul and lucrative 
_— . an, Dake: ne Datchoſs of n vgainit the” Earl of 


df tha ground en de - 


g found fuch-dn -hetitor, tho? 4 
in the lend gave bim 


—— 
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Xx ——— And as to'the/Alledgeanice WU, (whether Williagn had! revs 1 4 
=... e beige eee in hiyHands; or if it wis Elnded- by William's back. bond produced ED 
tte Lords Were equally fvided #6 enn it came t che Preſident's vote; but hefe 
ver ow guts, te) got en bent diy to clest thenbſe)ves, who accor 


ee alba /" 


faſpeiidler's erg phy) meſo ained che port. J; 7 TIE 5 2 | 1 15 $, 25 DOD, 3 7 A 
een e es, Jö T ;; ͤ the' Trades of Jedburgh, charges 


am Haſwellithere, för 830 werks contabed in bis bond. He a ende That: you = 

tay Teterketeg it 49: 260 merks; in ſo far as by an aſſignation you gave me for my clic 

=” me c. cau ohets in the tek, which was the pround of -this'bond, ) vob expreſs- 

IV barrate it ly to be #60 merks. Yi You” have omitted the ſain; by commitcling © 
Aut y, eee e jut allowing inte recention, conform/to tbe at, M 

: Parl. {16955 and the 2rd aer Farler 4.1 4 A gives the beneſſt of it to the Informer 1 AT 7 
_ this being referne t6:yowur Cath, ren have zeknowledged it; only you ahe&” ſome ex · 
krinſſek «ion yore much exciſe; which he wis oing you, as 
gerte 90 tetentien a as eee 4 - YR 


2 75 1250 ; 
ling" Ale hy the next term's anl. 
Wolf e erer bee ee echte — repo Ani to 985 TY The wry | 
. the ſum wrong in the alignation can never be contt ed a reſtriction, for bor non. „„ 
Anh u falſe narrative r r e obft- veritatl.” Likeas, you have homologate the ſum of 830 = \* 
merks in the bond, by Paying the annualtent of the fame, being conſrious” there/was wo © 9 
n efigtied: As to the 2d, Crimes are not to be pieſumed, eſpe ally in e m 23 
ma, as this retention is; and the qualities adjected are "clear" intrinſick, and the cauſe the 
one of the other, and ſo u part of the bargain ; for if 1 allow you retention out of othet 
fonds yu have'ef mine in our Hands, it is perinde to you, and your offering the Whele 
Wiss indidus. The Lords repelſed the firſt reaſon 'of ſuſpenſion,” and found no reſtriction: 
Ac ar re Wie ad of the uury, 1 rhought it mule coloratny eſpecially ſeeing he had given | 
no diſcharge ok the extiſe When he compenſed it with the retention ; and as to the two 
4 3; \"thar he laid it on the . tetrm's rent, was mali exempli, "ſeeing: each year 
loud bear its on burden of retention; yet finding there was no'deſipn, they repelled the 
reaſon foundeck on the dſury : But in regard the Yuſpender had a probabl Aer they 
_ dfſvilzied"him from the penalty of the bond charged un. e l * * 1 
Dekenbe, 22.1699. On e petition given in by Mr. James Graham, Miniſter en 
-ferditing!” gait T omas Logy. Merchant in Edinburgh, the Lotds inclined: whine  — ; 
Patty Vas not obliged to give his oath of calummy on an alledgeance, Where he had fully 
proven it by 'wtit or witneſſes ;/ for ſuch baths are only to ſupply the defect of probation; 
but an oath of verity may be fought at any time; and Stair ſeems to be of this opinion, 
Boot 4 But, at laſt, the Lords ordained him to eire is -oath of Taler, on the# alledge-- 
Ince; in regard the probation was not full. IDS 
; dee e. Robert Kennedy of 'Achtifardel, is admfttecl Keeper of the Snet on my 


Lord Carmichael, Secretary, his gift, "YOGA by the late deceaſe of Ro r. 4 nw Writer 
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December 23. 1699. In the concluded coils Roffel of Elrig aggink Campbell of; lp 
* Elrig being debtor to Kilpont, he poinded a mare he found in Mis poſſeſſion. El- 
fig elder pürfues Kilpont for a ſpulzie, and offered to "Res mare belonged to him in 
5 Which ptobation deing adviſed this day, the Lords found the witheſſes deponed 
, that” > ere Was old Eldrig's | in 1690; but did 7 think this ſuffieient, ſeeing at the 
time of "the poinding me was in the ſon's cuſtody and poſſeſſioh, and rating with his 
borſes, hf poſſeſſion'in thoveables both preſumes and proves proper y. - unleſs old Elrig 
_ hiOlkewiſe/proven gon dus 'deferat  poſſdere, that either he Had lent her to his ſon for a 
2 or had omly Tent Her ro graze 1 in his ground; and it is not enough that he was once 
Work che marel; for uw prefames that being in the ſors: pofſeſſion the time of the 
pdinding, the was bis; and Ns might either have bot ht her, or got her in gift from his 
ee f. before the poinding. If I have a Watch; it is not relevant For the Watch 
make te ay, Loffer te prove that watch was mine luft Weck, to give him rei vindicarib- 
deen bot nes yioſt alſo prove guomodo he loſt the poſſt on. zelle it is preforned. to be mine 
dung NOW fade it; fon the-dowinion of moveables "ranfmite*wirkont writ,” and” oftimes 
| | without 
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ee they weren taking 
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: ing the 0 Clerk and bis e wan and manner 16e heing en ; 
ü, and 
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Parton, for. reſt tation gf the rents of hi $ lands, imcpwined. with by bm; during- his 


orfcirare, and for, the annualrenz of, Ahe, fa and duties ſince Martinmaſs 4 
"this 6 18 ſuſpenſion. and redu@any, an this rea 
.Fq.reltore,. and hay 
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-and efto: it were, iniquity. and that it was Pers judicis to have adyerted the et 


wit: 2 et 


cep ion was. uſed ,thexein, . Same uc bes, anidgente pramiſe did 


apy.that fer The mails nl 
fler ee way of en i 
In 598 ba 85 fe lack, provitign, 83 cho Aibelſed at random, Net it Was never;adverted to 
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land not 


ſuffered, ang ilegal conelufion to enter into the decreet, yer ng. omitted to. x =p proponed 


10 ee Advocate, and no NU Aj noticed by the: Judge, the ſame connot be recti. 
wo on injuſtice, bat that only 
e ene eee ee ee ade decrer, and fo might very 


fied; now, lecing.the I. ords cannot reduce their own, decrepts up 


wall Fall anda he dords oognizance ; but this, ſeemed only to change che pames-ofithings, 
Phich wanndt alter their nature; for ch the reaſon truly refolved into the iniquity of the ſen- 


bend: Andie che Lagds, ,in, ſome caſes, haye madificd an equivalent. for annnalrent no- 


mint demi; vet this Was nat f 15 o done here, but decerns for the annualreni itſelf, without 


ANJA. The. Lords were all Reloaded the defender had got rng, but found mot æhem- 
ſelves. impowered to, aeQify.i it, elſe they. might on the ſame. ꝓretence at: all the dęcreets 
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) the act 1690, und the 25th act 1698, allows annual 
rents for compoſition. of. ſorkeitures, Vet, there is ne law. that mails and duties bear. annual- 
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binde purſuer but he might ſtill inſiſt ſuper alio medio than that which was 
duced i 


Magiſtrates. ſuſpend, that 9 erure hot in rutoj"except they bad enen ba Wy - 
ers chat the creditors had made over to them theit tights and that the Town might be 
ſecure. The queſtion aroſe; As to the half year now run from Whitſunday to, Martinmaſs | 
1699, at what tate the Town ſhould pay intereſt whether only 3 per cent. or the full! an- 
nualrent; witts deduction of the retention. The Magiſtrates contending they being but = 
confignatarit; and noways in mora, they could be no farther Habſe than in the terms 'or be 
ſaid act, and not for ordinary annualrent, ſeeing per eos non etit, that they did not pay at 


Whieſunday, for theſe previous queſtions behoved to be cleared, which is but done this vel- 


ſion· Anſwered, After the charge of horning ye were ebnſtitute in moru; ànd it had no 
qualities, but was ſimple; and ye ſhoold: we: at leaſt offered to conſign the money, which 

ye did not, but made uſe of it which differences the caſe from à confignation in the 
Clerk of the bills: n : The Lords found dhe Town liable for the full annvalrent nee 


January 2. 170. Anſtrather reported Peter Archibald agi James Wille * 


: in Eüinburgh. Parrick: charges the ſaid James for L. 200 contained in his bond. He ful. 


pends on this veaſon, that he muſt have compenſation for the aliment of the ſaid Patricks 
daughter her ſtuid 3 years in his houſe. "Anſwered, The caſe wis res judicata, Teeing be 


had an abſolwitot from the aliment before the Sheriff. Replied, 1 have raiſed reduction of 


that decreet, Which proceeded on a wrong ground ; whereby his wife, in His ablence,' of- 


5 fered to ꝓrove there was expreſs pad ion for An aliment, in the -probation whereof the: fuc- 3 
. cumbed, -whereas there was no need of putting it upon that Foot; for Whether paction r 


not, *5 


u ate liable, for de tor non pr ſumitur donare, and 1 liquidate it inſtantiy ! refer. 
ing tlie Aimenting and time of it to your oath; and the niodjficttion of it to the Lords. 


ee Af the proceſs was miſmanaged by burdening themſelves to prove an unneceffary 


ce of paction; and, upon their ſuccumbing, 1 being aſſoilzied. fbi inputent, but 
cet mut ſtand. The Lords thought competent and omitted did not militare” . 


and being a decreet of an inferior Court, they reponed him apainft it, and / 
; inary to try the manner of her alimenting, whether ſhe was alſo k kept * 
Eee and at {chook,: ur only at bed and board, or if ſhe was uſed as a ſervant; | 
and what was her age, to the effect they might have better meiths how much to dal, 


yearly, the time being proven by bis oath. Stair, part 43. tit. 40. Vid. 15th February 0. 


ELudem die Mr. Mell, the French Merchant, gave in ons e e for reineid of ew 


| tbiche Parliament; for abſolving James Graham Merchant from his reduction of the deereet· 
arbitral pronounced berwixt; them, which he quarrelled on this ground, that the arbiters 


had not cognoſced nor noticed his claim; Which being a reaſon of iniquity, the Lords found 


themſelves not impowered to ſuſtain, becauſe, by the late regulations 1695, no deereet. ar- 


be 8 I 


| bitral may be reduced fave on the head of corruption, bribery or falſhood ; and he con- 


tended it was: falſnood in the decreet, to beat they had cönſidered his claim, When they 
had refuſed to take it in, which is not the falſhood meant by that article of the regulart- = 
ons now turned into a law, Which will not exelude nullities, ſuch as the One is n 
compromiſi, and. the like, for theſe may be ſtill proponed as formerlj yr 
January 3.4% Watſon of Dunikier purſuing the Earl of Lithgow 5 payn mem of a 
debt of L. 40, 000 Scots contained in his predeceffor's bond. The defence was, payment 
by Carnock, the principal debtor; and being retired by him, was found amongſt his papers, 


and given back to the creditor's heir for a little money; ; and William Paton of Pauboles, 


Writer, being one of the parties concerned in this myſtery, and cited by a firſt diligence 
not yet expired, a ſummar warrant was craved to apprehend bim; becauſe he was not only 
dealt with to abſcond, but to retire out of the kingdom; and 1 their mean of probat ion 
might be eternally loft ; and if the bill were given out to ſee and. anſwer, that intimation 
would: make him inſtantly flee. The Lords conſidered the demand Was extraordinary, ro 
begin at a caption when the firſt diligence was not yet run; but in extraordinary cales they 
had: applied extraordinary remedies; and lately in the caſe of a Frenchman running out of 
the country, they had impriſoned him till he ſhould find caution to his creditors. And long 
ago, in 1672, Maſon was ſummarily. apprehended, at the inſtanee of Street and Jackſon, 
Engliſhmen, his ereditors, being in meditatione fugæ. The Lords, in reſpect of the ſingula 
my of this.caſe;-granted' a ſummar warrant to apprehend him. The next queſtion Was, if 
he ſhould have 3 for a few days, ſeeing he Was under the hazard of many captions, 
at the inſtanceof: ſundry creditors; which alſo carried by plurality, the Earl of Lithgow's | 
curators. giving their oath; in the terms of the act of Parliament,” chat he was a material ne- 
cellirywitneſs:; Which the Earl of Home, as his tutor, e thereon: the JORDIN was 
granted, and ſigned by thoſe who voted for it. 
January 4. 1700. - There being mutual declarators i 


Popill, berween Sir Andreu ere ot. . | 
l Won .. r 


roperty. 25 to a piece of c in in 
. rene Ogilvie of Popilhall, 
who 
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__ -who founded ona decreet-arbitral;.by which that ground 
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' __ - arbitral being only a perſooal. right, can never be obligatory againſt him, who is 3 ſingular 
eucceſſor to John Hepburn of Wanghton, the ſubmitter, eſpecially being infeft. - 244; The 
laid decreet is preſcribed, nothing following on it b. the ſpace of forty: years. Auſmered, 
MWuaugbten never claimed more, ſave a commonty and ſervitude of paſturage 3 und therefore 
dis sppriſers from bim con-never; be; in a better :Sondition, nor crave the property. 20, 
Ws The preſcription was 1aterrupted by the purſuer's minority. \Replied, He hav ing renounced 
do be heir to bis father, and only bruiking by. an adindication led againſt him as law fully 
Charged, he cannot found on his minority, unleſs he repreſented. Duplied, The. adjudica- 
©  - yomcarried the privilege. of founding on the minority to interrupt, as well as the mi 0 
„ himſelf had. Tho che cauſe Was ſmall, yet the point being fomewhat:intricate, the Lords ; 
. . © ordained\it to be heard in preſence. It was) alledged, thatia:Jiferenttix:baving-poſſtiſed the 
lands for many years, the fiar could not interrupt di ring her life, and ſo not being valens 
Age, the preſerintion cbuld not run againſt him. CCC 
Tales die, The cauſe, mentioned. eth February 1695, Dick of Grange againſt his 
=.  * aunts, Was this day determined. And the Lords by plurality found, ſeeing the late 
_ . Grange was interpelled by ehe executors, ,and:required: by way of inſtrument to concur 
VNa.ch chem in goafirming the teſtament, and he tefuſing during his lifetime, and con tending 
do have dhe ſoms heritable, and ſo to be his as heir; his ſon eannot now recur and offer col 
_— ation withiheexecutors, ſeeing the jus conferendi then olfered to him as rejected · and tepu 
th be; 1 NN diated by him, and lo being extinct, did not tranſwi tto his hei. Va ce 24 DRE: 
Wait the Counteb of Dumſermline and Alexander Auchindschy, lter Chamerlain, for re. 
petition of the rents uplifted by her ſince 1694, in regard, by a decreet in foro, the Lords 
. ba pe preferred him to cheſe rents; Alledged for the ſaid Alexander, That he being the Coun- 
_  - obtained hen diſcharge, Which is ſufficient to exoner him, Whatever it may operate; to make 
de Lady geſtote ; and by Law, - velle nom creditur qui obſequitur amperin nalris et \domini, l. 4. 
e 44 quoadiee que not habent atrocitatem Facinaris-ignoſeitur: ſervis. gui deminis oben: 


. eu Parere: nergſſ 


Wn. 


| Judged to belong to the ſaid. Me. Dayſd's father. edged ſor Sir 


7 


| Prayers, d. 157. ged. et damnum dat pri. jubet dare, fed» ejus, nulla oft 
weit, L 1691406, And with us, ſervants acting by their maſter's command in ci uilibus ob 
= ßes him, but: not themſelves, as was found, 19th: November 166g, Homiſon ; where a 
„ She lecke ior ware taken off for his maſter; was free of che price, unleſs. he 
pPfjrovedathe ſervant applied it to ſome other uſe than his maſter's. Auſterad, The Lords 
having put a Factor on, this eſtate, Which was known both to the Lady and Auchindachy, 
FR 158 he? fervant, they. were in mala fide, the one to give, and the other to accept of a contrary 
5 factory in contempt of the Lords authority 3 and tis offered to be proven, that he knew of 
dhe Lords putting in à Factor, and threatened him that he might not intromir, aud that the 
tanants might net pay bim, which, was za Kind of delidem, in Which he ſhould nat have 
_ «obeyed his Milt reſs; and the lays cited relate to Roman ſiaves, who had no will of their 
dun; and the! obedience, and obſequiouſneſs; be required of Chriſtian ſervants, yet they 
muſt not obey in things gontrary to the law. The Lords conſidered, if creditors, at their 
don hands, might put in Factors where they bad already named for the behogk of the 


o 


I 


this caſe-liahle. from the time of intimation of the Lords factory to him, or of his getting 


19 


W 


1 


” 


|  - knowledge cheregf an other manger of way, to be proven ſcripto vel junameno. 
een ale. Mt. James Ogilvie of Cluny purſues Charles Stuart Merchant in Perth, for 
delivery of cwenzy gogen of pairs of ſtockings, conform to a ſample produced, and a bar- 
_ * gain, betwixt them in preſence. of ſundry famous witneſſes. Alledged, The whole affair was 
a ſport, being inter Pacula, and noways deſigned to oblige either party, but only 
verb Joanie. el, jallantia, wbigh man appear from this, that the price agreed on, 
of fourteen pence the Paix. was impoſſible to be afforded at near the double. Au- 
Fwd, The, thing Was ſeriqus, and earneſt given upon it, and Cluny twice looſed 
him from the bargain; chut the defender eried the third time for the dolar of arles, 
Aua would ſtand to the bargain. The Lords found, he having taken the earneſt three times, 
Ds he behoved now ta be in earneſt, and found the bargain obligatory. © Some doubted, the 
. Foalue ariſing to more than L. 100 Scots, if it could. be proven by witneſſes; but it was 
Maund, à bargain gf ſogh moveables was not- quod: wadum prolundi eonſined to that ſum. 
F Then it Was alledged, that it was expreſsly communed the bargain ſhould be redacted into 
; Writing; and before that was done, there was: alw ys locus panitentie; and he actually 
reſiled the next day. The Lords ſuſteined this reply, that it was agreed to be put in writ, 
and found it probable in the ſame manner by the wvitneſſes preſennnt . 
dan 9.4300. This, week I ſat in ehe Outer -houſe. i EEO 
© Þ 1 aenprche reported Abarnet y of Mayen 205 Ogilvie. of Badintol, for payment of 
ES ebt eee in his — s bond. Alledge E The execution is null, becauſe s of 4 
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Feed to be prov zne⸗ by the Meſſenger and \ itoefſes blank, and fo nn — 
5 2 and filled up here by the Agent, which was a mot falfe and abuſive practice, ſee> © 
_ ug the witneſſts are now, by act of Parliament, atfiibited not only to the Meffenger's ſublerip. : 
dien but do the verity of theuR and all irs ſoleinnities, which is a clear pre engaging them, 
and proditio rem, being 1 made to ſubſcribe before it is filled b. and fo to atteff What Was 
not trol donc. Anſwerea, There is no practice more ordinary, in regard Mellengers frame 
rheir executions” fo informally, that their ignorance did caſt a great many proceſſes, 3 
preventing whereof this was invented; and, that jt might not be altered to any other uſe, 
tie Meſſenyer uſes to write T note on the back of the ſaid blank execution, containing . 
rections how to fill it up. Replied, The quoration here calls it a dilipence,: and not a ſam © © 
mons, and is not ſubſcribed by the Meſſenger. Duplied, If ever Mayen executed a diligence ' 7 
againſt this defender, he is content his ſummons het caſt: Lenz, a ſummons is a diligence, - _ 4% 
_ and'theſe are not always ſubſcribed. The Lords were all clear that it was prava e,, 
aud of ill conſequence, yet thonghr' the preparative might be as dangerous on the other NF 
hand; for it had been geber done, et error communit facit jus quoad preteritim,” otherwiſe + | 
dhe half of e e and proceſſes of Scotland half be amulled, they proceeding on ſuch 
_ - bitarions3therefore they rejected che nullity, but prejudice of his improving the execution, 
- Accs But reſolved, by an act of Sederunt, to than the! like practice of Meſſengers 
uud wieneſſes fobſeribing” blank executions in time Shs; and to aue pu liſh and: * 
claim 1 er ', 5 $ * 1 N Ea A WL 


5 Eben, l. Whitlaw horten iingter Thahilion, Aa of Loc chart the Harwood, 4 
geainſt Margaret Lockhart heiteſs of Harwood; and William Martin, bet huſband. There 1 
0 vn no contract of marriage betwixt the faid Margaret. daighter to 'Monkland, and Hart. 
wood, he grants an obli Ant on death. bed, at leaſt telograþh, whereby he "obliges to in- 

elt hitnſelf and her in 45 annuity of 606 merks per unnium out of his lands; and in caſe de 


rf char e done, "then he burdens His heir 1 ti har a Tony aer dealer 2nd 


dg Venere one Po 2 Te tee 45 — 5 his next 1 . | fat I and 2 8 0 41 vis 
'debib and Dawes, and that Harwood 'was mote than ſeven” years in 
x his death; and therefore his fiſter and heir muſt implement bis obligemenc, gy the Jeaft f 
they will de Noble in is for a terce bf the eſtate, to which We reſtricts herſelf.  Aledged, v1 
The act of Pifliament was never intended for extending women s liferent- proviſions, I the 1a 
legal obligetnent of rerce; but for conventional debts, elfe the contracts of marriage of ap- 
parent heirs, und all their engagements, may fall upon their apparent heirs, which will 
_ . gecaſion'ai i Inſilive diſorder, and pleas. © 240, Tis now tarned to a fixed principle in the 
Scots lat, that à wife can claim no terce Except 3 in lands wherein her huſband died laſt veſt 
vnd feized; "whereas Harwood was never infeft in any of his lands, ergo no terce. Zrio, 
The oblig emen founded on is both holograph, and ſo preſumed to be on death · bed, and de 
_ fatto e and cannot bind his heir. Anſwered, The act of Parliament makes no di- 
KRinction; but but makes them Hable for all their predeceſſors deeds who were three years 
in poſſeſſion. To the 24, Though regulariter no terce is due but out of lands wherein the 
huſband ded infeft, yet this rule has its own exceptions ; for by. the 2d book df Reg. Maj. 
(ap. 16. 5 3 4. et ſe. it is declared, that all men, by che Canon and Civil Law, are bound 
ro provide their wives in a competent dowry. And Skeen, in his learned notes, there con- 
rms it dy aachorities of law, Which ſuſtained them, tho” they were not ſertled by the con- 
tract antecedent to the marriage, but even after, and ſo. called donationes proper nuptias; 
and King Alexander II. in his Statutes, cap. 9. et cap. 22. H wt: decides the caſe, that ſhe 
muſt have a 1 tho” her huſband were never infeft in the lands. Craig comes after, 
and book 2. Dirg. alt. ſtates two cafes, where a terce may be due tho' the huſband was 
never infeft. And Stair, tit. of liferents, agrees with Craig, and thinks the wife may prevail in 
a declarstor. And Hope, in his Major Practiques, gives an inſtance betwixt the Laird _, 
and'Lady Dunlop, . where a huſband's proviſion of a liferent to his wife on death-bed, was 
faltamed.” As alſo Craig, page 85: and Dirleton, in his Deciſions, 21ſt January 1668, 
"Shaw contra Calderwood; ' And What hinders a man to ſerve. himſelf heir on his death - bed, 
and procur#himſelf infeft, which validates all rhe obligements : and deeds he granted, tho 
they would otherwiſe have'evaniſhed as null, even ſo here. As to the 3d, Tho' the oblige- 
ment be holograph, yet there want not caſes where Law diſpenſes with ſolemnities, as a 
teſtament inter liberos needed not the formality and number of. witneſſes of other teſtaments ; 
miſſives and bills of exchange are ſuſtained inter mercatores, for the good of commerce; even 
fo y rits inter domeſticos, are not to be regulate by the formalities of other contracts. Re- 
bk The decifions from Regiam Majeſtatem, (tho*'it were our law, as it is not); and King 


); 
Alexander's Statutes were but in particular caſes, and not general laws, and are ſufficiently 


-- eye 14 * in the ſame book, as 9 from that * 16th 
3 | cap. 


\ 


2 ay; $ e 15. ing PAY 18. 3 no nn at 
His WI * 

bertſon contra Fleming: Ang what C 19g; and. Stair. ſpeak are but rational-propeſals to be the 
matter of an act of Parliament; and t tho 0. ſuch a tatute were madle, it epuld not look back 
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0 may ſertle-a ten 
and ſa it was found and conbrmed by the Lords, Pury, Fer February ,1622;'Ro. 


to preterit caſes.; and their overtures e only to obviate fraud, where diſpoſitians ure made : 


to antieipate the terce, or an heir wil ki lies out from entering, that his wife may be Cut 


off, from her legal terce; but nothing of that can be ſubſumed here: And whateyer obliga- 
tions may be on huſbands to provide their wives, or relaxations as tothe ſolemnities of ſuck 

Ats, is but at moſt obligatiq natur alis, and has no civil or. compulſory effect ; even as the 
tie of providing younger children is bound on parents, both y the laws of God and nature; 
ek where a father on death- bed had given but a very moderate proviſi on to the ſecond Ton, 


dhe Lords refulcd to ſuſtain it, being e e the eldeſt ſan in a reduction er copie 
5 bellt, it July 1637 R ned contra. 
giving charity can. compel none to give. ts 


ic har Won 3 even as the undetermined- obligation of 
* [ he Lords thon thought this caſe of a dit 

act 1695, Was new, and deſerved ro be heard in Their owm preſence. e «bog 

Fanuaty Al. 1700. Sir Thomas: Kilpatrick of Cloſeburn purſues the Officers of State, on 


i ths ground, that the church of Cloſeburn anticntly, belonging to. the-abbacy-of-Kelfo,/ 4 


iy that. of Dalgardno- to Hoh . they being ſuppreſſed after the Reformation, there 


* 


church, and. the See of Edinburgh reh Was not erected il 14633; and any preti 


£ * have. to the teind was gbly to. The {uperp! as. © than paid, the, Miniſter's ſti 
19 the TR The reſervation i) 1 the ns; was allenaxly of the Abbot's liferen 


Pfeſentation, ; on the Biſ 
Vertecl his tight; ; and now. is. | 
- "ivy the aol the Facant pe | 


| E. they have 


was a Charter granted by King James VI. in 1594, 10 Cloſeburh's predleceſſurs, difponing 
tbe patronage of theſe. Marche in bis favours; and fince that time they have been in on 


4 Mat: Edinb burgh, nen the D 6 e Epiſcopaey „contro- 98 
| Oi 35 of State, 


on, the abdication- of /Biſhops, 
17 come n their place; e Sir Thomas raiſes 
the Fade and That tho pat ronages, be now 
ple 3 it. and.dilpoſal of the yagarit ſtipende 10 pious ou 
e late act of P; | arliament. 30 4 for 40 e 
ol f mopalterics,, were annexed a por: 
allow ay and are of, their: menſal 
cen. 1 uſe iar tack of the; deinds of. the lame. 
1394 reſerves, rag; bor 8 righ 9 «yh 385 


4 declaratot of ; $. undoubtecl 4 
-raken away, Vet 175 he — he, 
ichin the, n, TR SLath ic 


bir cl tehes, on th ef Tuppreſſion 
me T5 pd F. ina and 


240, 2 5 —— 
0, By: the: g eneral act of annexation 4,587; pair 


; 8 .of Kirk! nas: 0 annexed, i 70 coul More be. e to Cloſebarn, unletß 5 


latian 1ad. preceded. Aut fois Any ie hts the b 


842 


ops, can ſhew. are long Poſterior: to 4 


6 7 then. in being, 
but, 7 5 not their ſucce J0rs. dias to, the at of annexation, ! it daes not ment ion 


- church-patronages, and many e eee e after qbat act, whiehg if quarrelled, 


. enda 1 0 the moſt of - the pa atronapes no diſperſed inſihe hands of the Nobjility and 
Gentry of t ation. The, Lore 8. 1 in favgurs,of Cloſeburn; and prefer red him as 
* the better right, - In this cau e it Was ſtarted, if the; Juſtice-Clerk being an Officer 


- "i State, ought t to have a vote, in actions where. the King Wag za party, ade could nei 


ths er Joſe nor win in "the cauſe... The Lords Jorhorg, to eee decl inator, ſeeing * 
wit not given in by the party. FR | 


. 71 1 15 7 * He 47 : 1 
January 12. 17 There Was 4 competition 1 0) 8 CR. the. Maſter aloe. 
rino he the chi dren « of Bailie ] oullic, and Alexander Gibſon, on the eſtate of North - Berwick, 
Sit William Dick granted to Sir John Smith for 46,00 merks out of the ſaid lands, where - 


of he Fas infeft baſe, and confirmed the 5th of Auguſt 1652, Which right was acquired 


by Balmerino, Sir William did alſo give a Dl, out of theſe lands to Mr. Jobn: Inglis of 
Cra 8 and Bailic Jouſſie for L. 30,000 Scots; and upon their infeftment, they obtain a 
. .decreet of mails and duties before the Sheriff of Haddington, beating date the 12th of Au- 


ok 1652, ſeven days. poſterior , to Sir John Smith's. confirmation, but mentioning three 


ſeveral citations to the tenants z and ſo it muſt be preſumed. that the firſt execution of that 


proceſs < of mails and duties has, preceded the confirmation of Sir John Smith's, baſe. infeft- 


: ment. - The Maſter of Balmerino. having. incented. reduction and improbation of, Jouſſic's 


right, and the Sheriff's decreet, bein ng produced, he craved certification: againſt | its grounds 


and Warrants.  Anſwertd,, In ſo far as concerns the minutes of proceſs, executions, and ju- 


dicial acts, they cannot be obliged to produce them Poſt. tanti temporis-intervalium-2s..30 or 
; 40 years, "theſe minute papers cally perihing, no more than certification can be: granted a- 
gainſt letters or executions of appriſing after ſo- -long.a time. Anſwered, If the Sheriff's de- 


5 creet wWere now quarrelled as null fog want. of the ekecutions, then it were competent to ſay 


we are not obliged after ſo long. a time ; but when the caſe is, that my confirmation is pri- 
or to your decreet, and fo J am preferable, unleſs. you reply, that- the citation on your de- 
exeet was beet to my confirmation, then you, muſt certainly produce the prior execution, 
and, no picſumption can take away my anterior confirmation; even as letters of poinding 


1 Found, « and their ee, Wich ee of alſgnations/(rho',p apers of {mall im- 
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baue (9667 oondeiion ein os 


that things art preſumed 16 have: been ſolen- 
men alta ; Jet here prefere ner is craved:cheteon,) they" mut neceſſarily: be iuftructed. 4; 
Lords fun, in fol fur as dongerned the certifigation; they were Hot obligetk to {produce _ 


_ them? 8 che peaſuns of reduction dhe decifien df that Aueſtion; Whether 


d ſbehoyrd tolproduce the:executions) When they come to alledge prefe- 2 


rents Fee E-hdd/\given;che-firtt ciration'to the, bb your conßtmstion, of if 


dhe decroet's mentioning their being khrice cited did fofficien dy prefiige thefirſt execution 


Was prior to Sir John Smith's confirmation, without any fart t, after ſo long à time. 


On the tt February 17 0 the Lords derermiried titis point! and found the 9 
bogen pideseded on three. citatiogs; after fo long a tines, d now probative," withqut . 


ite ſummons of adjudication in the? father's lifetime did ſufficientiy intimate his 


ducing the executions thethſelyes,” and ſo n it to the confirmation”; but 22 N 75 
pes till 2:hew hearing, || , 10 S510 557 8, OC OO! * i 


8 Jana 16. 10 In. the competition betwixr Carhegy of Boiſick and the e 
bf Carnegy of Braiky, it, cane to be debated; where one rhiſes a ſummons of adjudication 


upon a moveahle perſonal debt, and dies befire decreet, | whether the raiſing and a er 


and deſign to make it Heritable, ſo as to fall to his heir; ot if it ill retainsd its former 


nature of a moyeable right till it was confirmed 
the ſtyle of the ſummons mude for him, craving 


Y 


y a decreer.”” "Alledged for the Reir, That 
he lands to be adjudged to him heritably, 
ain yment and ſatisfaction) of his ſum, „ hich was a egal md babile intimation of His * 
deſign io mail the ſum ta the ground and make it rraf! add befute the act of Parlia - 


ment 1641, even ſums only bearing annualrent were heritable, their yeatly fruit being their 2 1 


anmualrent; and this is analogous: ee the Doctors teach. and: particularly: Voet: Cap. 7. 
Ale nulura mobilium et immobilium, that achibnes ad res immobiles ieudentes pro immobilibus 
babentur, nam qui aftionem habent. rem ipſam babers cenſontur, quia per eum non flat; and Star, 
lib. 2. fit. 1 3. | ſhows that deſtination can ipſo fad render a moveable ſum heritable; 
And all know that a requiſition or charge of horning makes an herirable debt moveable, 
and all becaüſe of the indication of the-ereditor's mind, even ſo! here. Anſwered, Every 
- inch6ate.a& does nqt alter or change the nature of thirgs, neither is. it always the partys 
2 to have his money when he raiſes an adjudication, but oft · times it is rather to ſecure 
it; Jes the declared intention of calling for a ſum in a bond ſecluding” executors by a 
dne of horning has been found not to make the ſum moveable. See MKenzie's Ifir. 


as 10 childrens ſucceeding: cherein, ſave only bonds bearing clauſes of 'infeftment;” or ex- 
e ſecluding exccutors. The Lords found the raiſing, executing and jaſiſting in 
a proceſs of adjudication, where the creditor died before he obtained ſentence; did not 
| alter the nature of the debt 1 what it was formerly, ſo as to er it . e or make N 
it fall to the heir. ES 
. Faniary 17. 1700. John Turner, Seen heving Fg many 7 yeen esd 0 
e ick, and acquired a great eſtate by merchandiſing," and havin 25 children, he diſ- 
poſes of his eſtate, by leaving the greateſt part of it to Robert TX his couſin, in 
Aberdeenſhire, and appointed 50 chalders of victual to be bought with it there, and 


appoints him to pay the yearly mortifications following, viz. 400 werks to four Burſers in 5 


the Mariſchal College Aberdeen, two to be preſented by the Magiſtrates, and the other 
two by his hear; and 300 merks to be yearly diſtributed amongſt decayed Burgeſſes and 
their widowss in the 3 or chraftſmens Hoſpital, or elſewhere.' The lands being, ac- 


_ cording to the defunct's appointment, bought, Turnerhall, his heir, and the Magiſtrates of 


Aberdeen falling at variance about the power of executing and applying the pious mor- 

_ rifications, there were mutual declarators raiſed by both parties, wherein” it was alledge &d_ 
kor the Town, that quoad two of the four poor ſcholars, they were clearly founded in the 
— teſtament; as to the right of preſentation; and as to the legacies bequeathed to the Poor , 


in their hoſpital,” they being undoubted patrons, that founded their right of nominating 
. theſe alſo; and he muſt pay to what perſons they preſent, and in ſuch quotas as they think 
it to diſtribute the ſame. - Anſwered for Turnerhall, That tho' their right of preſenting 
td Burſers appears to be ſimple and not clogg d with. [craving his conſent, yet in 
the poſterior clauſe it is ecke his conſent is to be adhibited to all that was mortified; 
and tho' he was wholly ignorant of the Scots law, (having nominate his heir and conveyed 
his heritage by teſtament) and had forgot the grammar propriety of his own mother 
Tongue, yet he writes in a plain honeſt inrelligible ſtyle, ànd that clauſe muſt run thro” 
_ and affect the whole, and needed not be repeated at every article, The Lords, for expli- 


cating the matter, and to render the mortification effectual, that none be diſcouraged to 
Nx pious * on ebenen that n are to * Now ag . ordained the 
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baba. rap. 1. and the act of Parliament 1661 excepts no bonds from being moveable . 
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relations or che like; and im gaſe of diſercparied-berwint themgappointedthe\Makers.of the 
vi verßty tg arbit rata and determine that theymighi not on eο,j¶4d cccafion/camtito; the 
15 Lords pf Seſſioi q and for the poor burgeſſes and io godained the diſt rihution to be 
twice a-yeatt and Tutnethallz that he be mat obliged to unneceſſfasy artendance;to get a 
„„ of hep rſons, and. if che does not acquieſce, the ſamt is co \deterimaced: by the 
Miniſters ef Aberdeen, and Kirk gelſian, if che parties given vp in liſt deſet ve it, or others 
ar hoſe neceſſities may be none clachördus and pteſling; wherebyicheiconſent:of the morti - 
r . fimonidt 36 g 3 
ar is. 1, Tb Lords adviſed: che cauſe, William Wightman Merchant an) E- 
___-  -dinburgh; againſt Themas) ebnſton Skipper id Quecnsferry< The caſe was ſomewhat 
we. Johnſten being in Holland, buys a hip frum Archibald Wighuman, who gives Ar- 
|... <chibald a bill for L. 6009 Scots, as the price of it, on his wife who agceprs the fame: Ar- 
cCehibalc transfers and indorſes the bill to be; payable: to Wilm Wighrman Mergbant, his 
D ũͤ ⸗ thatbreaking, 'bis creditors 3n Holland, perticuldrly; the Carpen- 
gers, Smichs, Sailmakers and Ropers, who bad built and outteiked the ip, arreſt and 
__ ſeize:on it hy virtue of the hypot he que given them by the Dutch lau till they be paid for 
i - heir; furniſhing.»: Johnſton ſeeipg the ſhip will certainly he evicted from him, and being 
i | 1 „ char ged on his bill on the act of I Parliament 681) ſummarily; he ſuſpends, on this. reaſon, 
—_ _ .wathe offered; to prove by: the: letters of advice and in voice ſent alongſt wich the bill, that 
3 it was a part of the price of the hip, and the fame baing arreſted, it was ob canſam datam 
caſd non ſecuta,' and therefore be could nat pay the bill ti W:the:fhip: were cleared of its 
debts, and delivered to him, otherwiſe this wete bis idem exigtre, to enact the price; and 
yet he not totget the ſhip; and in mutual contracts both parties muſt perform, ete they 
Team tequice implement from che othe F, .-240, This has been a plain trick betwixt an uncſe 
daand nephew, in defraud of Johnſton, a lawful creditor, and ſo by the act of Parliament 
16061, he muſt inſtruct the onerous cauſe, eſpecially, ſecing the indorſationꝭ dees not bear 
Vauoalde received, but value as per accompt. Anſwered, Whatever exceptions; are receivable 
gagaggainſt bonds and other grounds of debt, the ſame are never admitted againſt bills of ex - 
.-- - change, elſe commerce betwint this and foreign nations ſhould; be ſtopt, and money's cir- 
cCaulation marred; for at the beginning all was done by permutation and barter; of goods, 
aAauycd for obvisting the difficulty! occurring in excambibns, money, as the ſtandard of goods, 
Bs was invented: But inconvenience and danger. arifing in carrying jt, che Italiaus introduced 
Wanks and bills of exchange, Which ſhould be as cutrent as the delivery of a bag of moneß 
tom hand to hand, and ſhould, one brevis manns, be repute as preſent money, and pay - 
- -able latori præſentium, without any more inquiry; and the charger is not concerned what 
was the cauſe of the bill, unleſs it had expreſsly bore it; and declarat ions or back bonds 
apart can neither qualify nor affect bills, whatevtr they may operate againſt other writs, 
elſe all trade will ſoon be ruined, and ſtrangers will no more truſt us; and, by the law 
of nations, and the French edict of Verſallſes, no exceptions, 'tho* of compenſation, are 
receivable againſt bills of exchange: And the act of Parliament 162 16 relates only to bonds, 
Contracts, and other ſuch writs, but not to bills of exchange. The Lords thought decla - 
+ - [rations a- part not ſufficient to ſtop the currency and execution on bills; yet that fraud and 
Adole was a juſt exception againſt all bargains; and therefore, before anſwer, : ordained the 
letters of advice, and all others relating to this bill, to be produced; and found, that be- 
ling a conjunct perſon, and the bill's indorſat ion only mentioning value per aecompt, he 
_ -opght-.co inſtitu the onerous'cauſe of transferring the bill to Him, eſpecially his nephew 
bankrupting ſo ſoon after; and tho? there were no diligence againtt him at the time, ac- 
3 _ -cording:to the Scots forms, becauſe he was then in Holland, yet according do their cuſtom 
be was placaded and had fled, and each nation had their ſevera ways, as the Romans, by 
heir ifo $unortm in poſſeſſionem, and by the annotatio bonorum, and the like. 


8 


— 


5 Januar 19. 100. Teilman Gooden, a German, reſolving to go home, lodges in William | 

M.urray's inn ar Kirkaldy, till the ſhip ſhquld be ready to ſail, and having brought in his 
80 ecloakbag with him to the chamber where he lay, next morning at is amiſſing:; whereupon 
he purſaes the ſaid William on the edict aut caupones, ſtabularii, ut recepta reftituant, to 
e his los and damage, and that he may have his oath in litem chereupon. Aledged, The 
titttanger having taken the cloakbag with him into his own chamber, whereof he had the 
Fey, and not having delivered it te the laudlord, nor ex preſsly committed it to Bis care, 
„ baue can never be anfwerable, veither in reſtitution of it nor its value, and that the Roman 
——— - art was made on political eonſiderations ſuiting the genius of that time, and is à great 
ſtretchſof natural equity to make one lia ble without either contract or Gelict; and if it 

ould be rigorouſiy extended with'us, Innkeepers; would be expoſed to infinite hazards; 

Angq one bringiag in a cloak bag filled with ſtones, might throw theſe over the window, 
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_ | able, aldeit che) 
J. 2. ebd. exten 


.. ons of the truſt, for expiſcation 3/ and ſundry witneſſes having dep 2 
nies" cothing 0 be adviſed,: they ſeemed clearly enough to make but 'the /triſt;'fo as he 

5 ouch 10 be comptable for the money in the bond, or elſe for diligence; fr 34 tote 8 

| troceſs and repone the party; yet, in regard they deponed' on words wherein wit eſſes 
1 eaſily miſtake, and that- the defender- produced: a diſcharge of the purſuer's after 

rompting, cho“ it did not extend to this truſt; therefore the Lords aſſoilzied fromthe den. | 

cer of craft; "unleſs the purſuer would prove it by his oath; and that he was 8 

ing the money. This is now cleared by the late act of Parliament, that truſts car only. EB 
_ | hereafter be- proven eripto vel juramento. Before that, the Lords ſometimes, e eieio, ex- - 
| amined witneſſes ; ut this was judged too large and arbitrary err. 

5 N 24. 1706. In the improbation purſued TY Charles Fleming of Dag bern * 


the cuſtoint joys ee ber 8 0 far mich e 1 rr 


neten, and 


+1 This lde Was both Jad and neceſſary, and wirhout it travellers can never be Jes 


| ured; either for their perſons or goods; and by à ggf contradus vou -engape*thatithe. 
eng ers fhalf ſoffer no damage; unleſs it de wen 4 10 fe fortiibis e dammumi falulethareven _ 

wm; if the boiſe be-opeiily'+afſaulted/or broken, or if the 

ſtrahigers goods be conſumed by 11 arcidental fire, or the Nie; dur if they be/chndeſtinely = 
ſtolen, Jeu müll de ante erädle, io ie maybe” one Hodger-Realing/ from ahvcber't Af 
the delivering/ m the key is not ſufficient” to enoner, for you may Rave tier keys, or 1 
other! dopts ung paſſiges to enter. by neitlier need I any more chan chat you ſet iy; goods 


8 x in 'Xhis caſe; Us Bilal 


brought in Unter your roef; for the 7, 1. 58. D. diff tit. is ei 
e not rradits et Mena; and cho' that place 


Sit to Taverners and Innkeepers, by theſe Words, 


e | 


* 5 


at Edinburgh” # little before by 4 lis qualis pr 


If 


jo, and condefcend what becher hips 


Smith in Elgin bivind 85 a declarator of truſt of à bond a! 
gainft one Hamiſtön, the Lords had allowed à probation before -anfwer of he qualifi dati- 


gainſt 


20 
= 


et Niſbet and John Veitch her hi of a diſpoſition granted to her father 


by Mary” Sinclair, relict of Captain Roſs in England, it was contended for her, that ſhe 
ought not to be obliged to abide at the ſaid writ ſimply, it being granted before ſhe Was 


born,” and made uſe of by her father in his lifetime, and not then quarrelled as falſe; and | 


that in July 1657, betwixt Lamberton and the Earl of Leven; and in Januar ry 1666, 


of his N and 


5 N 8 


Graham contra Brian, the Lords ermitted them to abide at them only gualiſicausè, that they 


found them among the predeceflor's papers, or being aſſigneys, that they were truly deli- 

vered to them as feal honeſt writs. But the Lords conſidered, that the deciſions fince that 
time have expreſsly required that they ſhould Gmply abide at the deed, otherwiſe falfaries 
might eaſily eſcape puniſhment, by aſſigning them over to another, and the act of Para- 
ment 1621, ſpeaks of- uſers as well as forgers; only the Lords are in uſe to allow them to 
proteſt for what qualities they pleaſe, and to adduce what inſtructions, they can, either to 


e and alleviate, or to take off their acceſſion in totum. Vid. ſupra, 15th Novem- 
ber 1695, Young againſt Hay. Some of the Lords thought this ſevere, where the writ 


- had been. produced: ſeveral years in proceſſes i in her father's' time, and never then quarretled. 
But in regard this defender Niſbet was minor, and had neglected to take out her dikigence 


for proving: her articles of e, ity" did Fee tile rin 0 her for Werne 


the meident formerly granted. LR | 
Bodem die. Balfour of Broadmeadows, as eldeſt ſon to the Laird of Kaillie, purſues Mr. : 
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150 dete asd hegt © 
e ar 06: Farther an- 
pFboetable, "bbr bnly" for goods delivered to their avftody; Wege buh Vinnius Bacho vibes, 
ct. ie ne, eld, chat now to make rue nate liable; gulf ſcientia 
thut they may enter a proteſtariom that they! ſhalp not be liuble;; unlefs* 5 
| feſslyCommitred:ro cir Care and cuſtody*s ajidithat-the Maſter 0 Forde geerdet ss 
gain Parriel Steel for his elende ist but a ſingletiſtance, and had ſundfy ſpecialities.” , 


| e goods . 


*frens er e ebene 5 
and it has beet ſo found by the Lords in e beſides Patrick Stets! The Lore 
Found Winiam Murray,” ebe Innkeeper, liable for what the parſuer ſhould depe 
On a bill given in b 5 Murray, ek e Lords ordained the purſuer to prove 
a cloak bag into the Inn; and to give what evidetices he can, tliat he bad received 
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had in his cloakbag. Vid. 14th Jaly' 1700. e Ref: eee 
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2 yu bee th hat an 1 oat with, reſervation, ry bit. own: . e enter 


dhe Juriſdieion of regalitics,. $4. 4 
no more but deſgnative, and all one as if it had ſaid, „She ſhall liferent ſuch lands lying 


_ +, within that regality.” The Lords found dhe had right eo the 
15 Within the ba ig ( angie of regality 
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partys rig! ty; When no relevant . de obtruded ne WS, and which: was 79 9 5 
caſe. The ords would not in the general find, that e. any cle Franſ- 
tranſaftions have been 
bot in hac fat ſpecis they ſound ano ſuch noc ſſity Incumbent on 
s tutor, Sachederöſens dogng. de had . Þ\ag On? his 'own hazard, and behoy 
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:loglis, his mother being. lately dead, be, after the burial, cn ſundty o 
inſpet his | writs, and invited Captain Francis/Charteris,/þis.coufin, 0 1 
bonds. ſor berwixt/3000 and;4000-merks fon dying bebde ber, 

and, which now belonged, £0. him, While Nicol Somervel, Agent; was inventarying the 
Jamey and bad.chem, lying en the table; the ſaid: Ca eee e e dem up, and 
putting them his pocket, run away with them; but being aftenwards informed tbat be 


JJ... ͤ ͤ ͤ ᷣ . $0-cbomdramythe id WF. 


. . hams ha went the next day, to his chamber, aud taking him abropd under pretente of .re- 
him, 30 Paſcal, a; Frenchwon's houſe; where he had a 
MW riter ready With an aſſignat ion formed, and threatened te kill him if he did not ſign i it, 


Chic her chec fear did: Againſt hieh recent oppte Hon he craved- che Lord. 10 Tepone - 
bim. The difficulty which,occurred to the Lords Wes, that being a riot, it was more 


Pftopeih cogno Ns the Privy. Council, eſpecially neither party bei ng members of the 
Fellen 3 but Captain Charteris Jude not much upon that declinature ; 3 hut 0 ry 
* Tha the boy being a ſumple young man, and not capable to manage bis own buſineſs, the 
queſtion. arole, who ſnonid have the keeping of bis papers and government of his, affairs; 


7 Nicol, ere ng himſelf upon bim, the. ſaid Captain Charteris being his 


conſin andinext heir, deſigned nothing but to preſerve him "of vr 5 cheated: why. 55 


Som. rvall, and denied he had 1 any violence, Sc. The 
f fact to che Ordinary on the e be report 


ermine the; puniſhment as they lee grbund. OTE 


e 26. 1700. The Lords, in Nha mutual ee 5 et ab Dos; 


donald and Ton of Paiſley, anent the right of the moſs, having declared the property in 
8 of the Town, as having preſeribed the right, tho the charter to them by Abbor 
Shaw in 1494, only gave them a ſervitude et jus lucrandi fucalia, and that the contract 
betwirt them ſeemed only relative to the former rights and poſſeſſion, before 1658, which 
is the date of that contract; there is a proteſtation for remeid of lay ta the Parliament 
1 the Eatl againſt this de Na 1 | enden which) 2280 t Sgned. by Wimarg" 
We - one. of hi ; CUralers.. 3 f Do be Set 3h >140 
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ſcwered 
hat the defi ign of wives jointures.is. bur 4 liſerons or ür fraftus, Care 


| 4 cying.a 1 2 to \the rents of lands, but is never deſigned to inveſt her with the Juriſdiction, | 


Proprietor, as Sit George MRenzie, in his Criminals, zit., anent 
irms; and the, mentioning the regality in her right is 


nds of her Rferent · lands. 
ry 27. 1700, Sandiland of Cowlan gurlues his mothes for, an \oliment, 15 lifereating 
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Half, and ſo am aliment being omy due to an apparent heir, or à far, you are neither, but : 
ate denuded, and what reſte to me is no more than'a competency. Anſwered, Ne cab be 
in no worſe caſe than an heirJefe: with-an overburdened eftate by adjudications, aud other 
dlligences and rights, whether legal or conventional ; and tho! they have renounced co be 1 
Fr &ͤbFpb . . mññͤ ñ “Qõ r e pra IM 
- - milron/ contre Sy monton; ge 4 pari a fiar who has fold his heritage for his father's debt 
_ may 


purſue his mother for an aliment, tho he be major. The Lords found this defence 
relevant to Affeilzie from an aliment, that he was dennded of the fer of the uchole bye un 


jrredeemable diſpoſition made by himſelf, aud granted diligence to the defender to prove it, 


, 1% 4» 4 * * 23 2 * . 
ſeeing he was no more „ a 


8 


\ 


Barns; they conveen this Barns as repreſenting him paſſvs, in ſo far as he accepted a dif 
poſition with the burden of all his debts, and a faculty reſerved in caſe he ſhould return 


to the kingdom, or have heirs of his own body; and repeated a reduction thereof, as gra- * 


p tuftdus and prejudicial to them who were anterior lawful creditors; and the cauſe of the 
diſpoſition being referred to bis bath, he deponed he had it for ſeveral onerous cauſes, but 


teckot and inſtruct the oneroſity, and in ſo far as he fell ſhort, he was content to be liable. 3 
Some were for holding him as confeſſed that the cauſe was not adequate to the value, and. 


. . I | 


in valorem. | Ochers thought he could not be reached | himſelf, but only the heritage and 
eltate might be affected by the croditors in quantum he was lucratus, or the value exceeded the - 
onerous cauſe: But it came not to be decided at this tie. 
Eodem die. Crocerig reported the Laird of Innes againſt the Duke of Gordon, being 
a purſuit for mails and duties upon a wadſet of the lands of Enzie, given by the Marquis 
of Argyle, when heritor or donator for L. 15,000, as a part of Lady Anna Gordon's to- 
cher With the Lord Drummond in 1639. Alledged, i mo, The contract of wadſet is null. 
being only ſubſcribed by the Marquis of Argyle, and not by Sir Robert Innes; and mutual 
contracts are not obligatory, except where both parties ſubſcribe them, its definition being 
dubrum wel plurium in idem placitum conſenſus, which conſent is requiſite ad perfefliones 
| contraftus. © 240; This Innes's retour is 19% jure null, bearing the lands to be holden of tbjhe 
King, whereas the wadſet being baſe, it held of the Duke as come in place of Argyle, 


2 1 


* 
** 


the donator to the forfeiture,” and ſo is by the wrong ſuperior. Auſwered to the firſt, 

| The practice of ſubſcribing at that time was, that the one party ſigned the one double and 

| gave it to the other party, and he did the like with his, as is to this day uſed in England; 

neither can the Duke quarrel this, ſeeing Innes is willing to adhere to and own all his 

obligements in the contract. And Dury obſerves, that the Lords, on the gth of February 
1627, Muff contra M Culloch, found a contract ſubſcribed only by one of the parties 
might be regiſtrate and charged on by the other, he offering to ſign it: And as to the 

- retour, it is a ſentence of 15 ſworn men, and muſt ſtand till it be reduced, eſpecially 

ſteing the Duke produces as yet no right. The Lords repelled the dilatorfrfs. 


* , « 


Februar) 1. 1700. Sir William Hope having acquired the tackſmen of Balcony their 
night, purſues « removing againſt Mr. William Gordon; he repeats, by way of defence, 
a feduction of the back-bond'giyen to him by theſe tackſmen, as circumveened, ſeeing he 
had communicate to them all his rights, and particularly Douny and Morton's appriſings, 
and they were to have all the excreſce of the price of the victual to themſelves, and, if 
they were loſerg,! he was to refund them; which unequal conditions be then yielded to, 
that he might bar Sir Robert Anſtruther and Sir George Nicolſon ſrom the bargain: And 
no alledged imo, It was, ſocietas ſen pactum leoninum, where he might have loſs, but 
in no event any profit. zd, It was an uſurious bargain; they having the victual for L. 6 
the boll, and got more than double. 371, It was a truſt, only given them for their relief. 
__ 470, It was'cauſe data cauſd non ſecutd, in ſo far as he procured that tack to ſecure his own 
285 „ ee neighbours, and now the tackſmen had transferred their right in poten- 
norem do Sir William Hope, againſt the end and deſign of the tack, and ſubjects him to 
mate harumip than he was in before. Anſwered to the iſt, There can be no ſociety here, 
Which is a cqmmunrative contract, whereby the parties communicate to each other ſome ſtock, 
Vork, or profit; that the gain and loſs may be common; but there is no ſuch ſtock collat- 
ed here, And as to the ſeonine paction, there was plain hazard and loſs by ſea riſque, 
| breaking'of merchants, and their pains, which alone is not ſufficient; for in thoſe unlawful 
ſoeſerſes they muſt always beſtow their induſtry and / pains, but they are free of all riſk ; 
and'even-ſome 'bargains of that kind are not prohibited, as appears per I. 29. D. pro ſocio. 
To the zd e theufury; that rakes only place in mutub, as is clear from the 226th act 
18 9 % ah was found det w int Sit Patrick Home and the Eatl of Home; and here there was 
n 0 loan ok money, and every inequality of a bargain Joes not make it uſurious, elſe an 
E Vor. II. . png Y ͤ | | exorbitant 


Fanlamy 31. 1700, Agnes and William Paterſons being creditors to the deceas'd Burnet of ß 


ſhifted to anſwer that interrogatory, if they were adequate; but he offered to compt ang 


chat any entering by ſuch a diſpoſition was a Kind of h ir and ſucceſſor, and li ble perſonally ns TY 
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9 wind had 
Hut; before payment, William priate and Mango Cochran, creditors to Balfour, arreſt 
An Wilſen's as who.ſuſpending on double poinding,  Durward:craves preference, as hav- 

Ang an accepted bill, prior to their arreſtmenz. They repeat a reduction and declarator that 
Balfour, the drawer, within 60 days after the dute of the bill, broke, abſconded and fied, 
and ſo muſt be declared bankrupt, conform to the act of parliament 1696, within Which 


0 1 8 1 0 
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repute a provident man, ꝓet it falls not under the notion; of uſury againit the een . 


which is inore, enorme leſion in re (onleſs there be alſo n con], does not reſcind: con- 


Tracts with us, though, by the Roman law, reſtitution wWas allowed Where it was: uſira di. 
midium. 3110 As tO the. pretence that it is cauſa; data, anftwered, Nothing appears, either 
from the tack or back bond, that it was to protect him from ill neighbours. The Lords 
neithor regarded mucli the grounds urged from a ſoeiety or vſury, but laid: ſome hold upon 
This lat reaſon, that, if I prechred you a tackg to ſecure my qwn poſſeſſion 2nd exclude 
-others, if you hate transferred it, Without my, conſent, to on⁰⁰ who: diſturbs me, Whether 
he migbt not claim the excreſcę benefit of the tack, duting the years it had Vet to 187 and - 
ordained: the parties to be heard thereupon, Vid. a gd Current. nl dt og 
February 2. 1700. Doctor Hepburn having granted bend to Jobn Nimmo for- 2 75 

4 money, and Sir George Broun of Colſton: being caunioner therein, the Doctor retiring 

_ to England, Sir George is is charged for the debt, who ſuſpends on this reaſun, that the prin- 

_ -eipal's. obligation was null, being only ſubſctibed by one witneſs, and ere the 
cautioner 0 be Nuran, quia ſublato printipali fundamento curruit ncteſſarium, and he can 
have no recourſe} nor relief 1 the principal. Anſwered, iÞhe nullity objected was only 
Atatutory by the act of parliament. 168 , before which the inſerting of wineſſes names was 
ſafficient, without ſubſeription; and wherever 2 nut ural obli takes place, there 2 euu- 
tiuner ſtands bound, whereof the law gives ſeberul inſtances, as where one engages. cautio· 
mer for a wife; though it be null gquond her, yet the cautioner ſtands bound, 28th. Novem- 
ber 1623, Shay contra ee or if one binds: witha minor, he has: not the minor's 
privilege of reſtitution; or where one notar ſigns a bond for a ſum above Li io, though 
it be null as to the principal guaad the excreſeing ſum, yet the cantionet will be lia ble in 
che whole, as was tound Brh July: 1680, Sophia John cron cemra the Laird of Bowmanno; 
8 the reaſon is, "quia ſabelt debitum' nuturali cui fidguſſer accedere poteſt, eſpecially 7 
Colſton cannot, on tae oath. of calumny, deny in this caſe, but he ſaw the principal ſub- 
Leribe. at leatt that it is Dis handy nas, .: ef 1 Lords r er off ſolpenſun, and 


| found the dautioner wn At 01. i been Fan 


EFodem die. In a competition among the. e of George Balfour, : Nbinnnd Dar: 
ot a bill from him for L. 50 Sterling: drawn on George Wilſon, who. accepts; 


5 Apace he could do no valid nor legal deed, in prejudice of their diligence, tho poſterior, 


: cutrency of trade. 


und therefore the bill, as fraudulent,” muſt be reduced. cipecially ſeeing} they had horning 
executed apainſt the drawer before his giving the bill. © Anſivered, By the act of parliament 
1696, Balfour muſt firſt be declared inſolvent and bankrupt, whick is not yet dene. 296, 
"The faid act annulling all deeds within 60 days of their breaking, can Heide extended 
r bills of exchange, Tockjcha ate reputed as a bag of money going de manu in monum, which 
are neither capable of being ſhopped by arteſt ment nor compenſation; other wiſe all com- 
merce by bills would be i and confounded. Replied to the it, They now crave 


+, Balfour may be declared bank rupt. And far the 30, if a bill, of exchange be inſtructed to 


have been drawn for money, actually paid don, or equivalent goods delivered, then that 
bill may not be quarrelled, tho! he break within 60 days thereafte; but here it is ęiven to 


a creditor by a partial gratification to prefer him to the reſt, there is nb doubt it falls un- 


der the act of parliament, and becomes | nedubibleg as was lately found betwixt Hary Baird 
and Henry Mein's ereditors ; and, if it were orherwiſe, then alf bankrupts, within 60 days 
„f their breaking, would make all their fraudulent: 'conveyances by bills. The Lords found 


Hills included within the act of parliament as well as other aſſignations, unleſs they bore 
value recei ved, or ſo proven, c. The great inconvenience! by the interlocutories, that 


it pats parties to prove. mar began en, of their bills, which: thay: be a retardment 0 the 
hou 77 261 5113-4791 e A GO 1 15 1 

February 6. 1700. . ſtop! Was s put to the throng: of buſineſs, by that! ſad Aapcident of 
the fixe Which broke out in Thomas Robertſon's land- on Saturday night the third of Fes 
Þroary'inftanr,'and confamed; not only all the houſes in the: meal · market and the kirk- 


. heugh, bat alſo the exchange, and all the ſtately buildings in the Parliament - eloſs, and 
_ * whereby the Parſiament-heuſe itſelf was threatened: and; inhraaard; by which not only the 
5 regiſters were carried out in great diſorder but many Wiring writs; were loſt, and others 


put in that confuſion by their ſudden tranſportätion that it required fom# time toi put them 


in order. It was moved by ſome, that che Seſſion might adjourn, and nat put the lieges 
to any expenſive attendanee when lirtle» buſineſs; could bo effeckvally donc: But it was re- 
! pr 0 gn yet to uſe: n defenders anſwer! with all acer 


Fil a Nn EQ 1 4 gon 2504) i = [% 100 il e a PA En on 10 Aeta 
106% 701 , ld I 0% 


L 0 bu p : * 
5 . ; | . 
, a * 85 l ; 1 5 - N +4 | wm | 3 
ö * 4 3 5 f . 


k N 1 WR poſſible, Sh as et dar 1 > 
= and not to be too fammar and quick in decerning againtt. Them, 05 5 0h Hot WT Kibaen 


\- February 77 170d; Iteported David Lord Boyle ant Sir Adam Gofdon of Dalpliollyia | 


: nan Pollock of that Ik, and Laurence Crawford of Jord e 1 


Boyle, and Dalpholly having got a tack from the Exchequer of the addition exciſe on H. 
ados impoſe by the Parliament 1693, they gaxe a ſubta {df it, in ſo far ab concerned the 
Town'of Glaſgow, to James Crawfurd for” L. 19,000 of taek duty, for Wm Pollock 
Aud Jordonhill became cantioners'; the ſub: tack ſman being dead, and uboot L. 20⁰ Rerliog 
ol the rack--duty yet reſting; the tui principal tackſmen —_ the cautioners ; h 3 

on this realon; that beſide the exciſe of ale, chere is like wiſe ſer to them à dary of rwe Il. 
Jing $ Scots upon every pint of ſtrong Waters, whether brewen of malt or not, exctptift 
0 * what is made of wine, and fabſyme that a great quumtity of brandy or rum was made 
bin the time of their tack of the moloſſes of the ſugar manufactory in Glaſgowʒ and 


whereof: ey having craved the exciſe-dury ;-the owners vf the maasfüddbiy ſalpendeg Sr 


fore the Exchequer, and were declared free on this ground, that the mauufactory had a 
5 privilege and exemption prior to the impoſition of this additidnal exciſe, and ſo was nei- 
ther derogare from nor taken away by the act 1693; ſo that à conſiderable branch of the 
1 ſub-tsckſmans profit being eut off by this r his cautioners muſt have allowance and 
abatement of the remaining tack-duty effeiring to theit loſs. Anſwered for the principal 
tackſmen, chargers,” that they e 5 rack; whereby: they ſubſer no more than what 
3 they: had rigbt ro themſelves; and either the duty of this moloſſes brandy was Ttomprehend- 
ed in their rack, or not; if not, chen the ſub- riſen had no right to it, if it was con- 
5 tained therein, they cannot be liable for the eviction; becauſe ir neither ariſes from any fuct 


or deed of the ſetters, nor from any defect of their right, but from an interbocutof of the 


Fs Wel aſſoilzieing them; againſt which they cannot be obliged to warrant thely: ſub - 
tackſman, there being no File either in themſelves, or//in their right! "Replied, By the 


| ſub- tack it is: evident y. ſet to them; for they have right to the exciſe of all liquors, whe 
| het made of malt or not, providing i it be not compoſed of wine, which exception en- 


firms the rule in alh orher caſes; and it is as plain as words can make it, that rum is nei- 
ther made of malt nor wine, but! of molloſſes, and ſo neceſſarily falle under che tack; and ic 
may be remembered, that late! 25 George M*Kenzie got abarement- agar Sir T homas 
Kennedy 'ofi account of the W and failing of the brewing by the ſuper - 
Voenient law; and What if A tenant's room were inundute or-wholly el with ſand, 
| this total ſterility would liberate from the tack- duty“; and the Lords gave a remiſio tandivis 
on account af the: vaſtation- by the Engliſn invaſion! in 160, s Dirleten ohſerves z0th 
November 1667, Tackſmen of the cuſtoms contra Greenhead, yet the law ſays, % univerſe. 
as corpovis vendita fit per averfionem, ſuch as'a whole: flock, oh 1 particulares' evitias agi non 
poteſt. Tune Eords doubted much of this caſe, whether any abatement eould be pled or 
not; ſome thauglit the decreet of Exchequer, rho” a fovereign court), was not res judituta, 
chat being mainly applicable to the judicatoties deciding property; others fad, this deereet 
was res inter pri ata quoad the cautioners; and eit was one if the principal tackſmen 
could have an eaſe on account that this rum was exeemediz and if they could not, why 
x, ould? their ful-rackſmen have” wo el et had: 84 on other: Rey nd 5 f 


own” er e 2 * 8 W : {103 1 FF 
On the z0th February , ho The vids dug he heard'this cave they repelled che'r rea- 
1 fon of ſuſpenſion, and found no abatement due. ln 
©" Pebruary 9: 1500. In the competition berwixt James Waren og Leiden, And Ener d. 

| -iokon his Tpouſe; againſt the Countels of Rothes, and other creditors of Edminſton of Car- 

den, the Lords found that old Carden having diſponed his eitate to his eldeſt ſon with the 
burdem ot ſundry proviſions 1 to hisother children, and particularly to the ſaid Janet Edminſton, 
the ſom's ereditors could not quarrel the fame, nor ſcek preference thereto, but that the fa- 
_ ther's creditors might be heard againſt theſe proviſions, either as latent or undelivered, or 
chat parents cannot burden their eſtates with ſums of money payable to their children till 
| their lawful ereditors be fatisfied, at leaſt that they had a confiderable viſible eſtate ſufficient 

_ to pay all, at the time of their ſertling theſe proviſions, as was found betwixt the Duke of 
a ecnſberry and the children of Monſaal'; and that the father*s'condition might be inquired 
F into, whether inſolvent at that time, yea or not; tho” it is very hard to put creditors upon 

f theſe Ter, wn and wherever the debtor's. eftare i is dabious, it is juſter that the children 
 hould be Joſers chan that che ereditors ſhould want. See the zoth June 1673, Clerk 

contra Stuart, marked both by Stair and Dirleton, with' obſervations on the my ion. "The 

| "ereditors urge the lare' 3 Napier of Tayock contra Fulſide. e 8 
e. ue 'v0\ 0p. Agnes Walls and her huſband purſue” Frederick Matwel to pay a 
| "debt ownmg'by by G aprain ! rd Maxwel his father; on this: ground, that the Earl of Nithſ- 
dale reſting ene fi Edward Z. 1000 Scots, he did take" the bond to himſelf being on life, 
1 I e his' Wit W n of bimfel i na — contended this 
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- {ubſtiturions in bonds are genera | 


ibut here there could been o repreſentation, neither in uni ver ſum jus nor guoad the value, for 


he Was not aliogu ſucceſſurus, but only the ſecond ſon, and the father left both peirs und 4 
-exeputors, and they mult be firſt diſcuſſed; and: an heir of, proviſion 3n # fpecief fem nn 
never be conveened but only in uo: grady et ordine, after all themearer heirs ate Glculleds . 


wick bim liable, paſivs, at leaſt heir of proviſſon in that ſum, and ſo bound te pay his debt 


- © quoad valorem; in fo far eren 1600 would extend.  An/evertd, Such gonceptions ang 
ly interpreted to make the father liferenter and the ſon far; 


Fand whereas they crave he may denude of this ſum in favours of his: father's creditors; f 28 4 
only liable ſubhidiaris, neither have they legally affectedit, either by adjudication, if Repitable, 


or confirmation, if moveable, as exedùtors- creditors. I- find Mirleton, in; his Wente and 


' Queſtions, cap. de feada pecuniæ et nominum: thinks the ſubſtitute in ſuch a caſe ſiabſe a an heir 
-ok-proviſion ; hut there, hie is both the eldeſt ſon, and like wiſe the father reſer ves an expreſs 


Power te diſpone, which being a plain effect of dominion, fhews he continues fiar. The 
Frirbruary ig. 4700. The Lords decided: that important eaſe of the reduction, Anna 


Aitd and. Thomas. Chryſtie Brewer in Edinburgh, her huſband, againſt Andrew. Gib in Dun - 
dee. John Aird Merchant Dundee makes a diſpoſition. of his heritage and moveables 
To Elizabeth Bowman, bis wife, he wanting children; Anna Aird, his nice and neareſt 


_ of Kin to bim, raiſes a reduction upon the head of fatuity and idiotry, wherein à mutual 


probation was allowed before anſwer anent his eondition at and befefę granting that diſ- 


* 


that the became ſilly and incapable of doing ordinary buſineſs, and that it continued with 
him till 1695, when he made the diſpoſitions⸗quarrelled, and laſted till his death, which 


wife managed all, and gave orders for drawing rhe diſpoſitions, &c.. Gib, the defender, as 


happened in the year 1696, ſo. he 'was under this ſillyneſs and alienation. of mitid conſtantiy 
FTfor che ſpace of 17 years, and ay till his death; that he ſeldom went abread without a 
guide, and knew not the way home again, and was ſeldom at church, and when he came, 


uſed to gaze about him like a child, and draw the eyes ef all the people on him; that his 


neareſt of kin tothe wife, proved that: the diſpoſition was read over to him, and being aſk- 
ed to whom he would leave his gear, he always anſwered, To whom but my wife ?” That 


1 


apart of the land came by ber; that he went to kirk and. market after the diſpoſition, and 


bought a leg of 'veal, and a bock, and paid for them; and he gave the earth and ſtone with 


poſition. - The purſuer proved by ſundry witneſſes that he had a ſufficient capacity for bu 


fines till 2679, after which he was ſeized with ſuch a weakneſs-ip bis judgment and brain 


his wN hand at giving of the! ſaſine, and uſed to ſubſeribe diſcharges: Which-qualifications 


being conjoined with the natural and legal preſumptions that every man is preſumed rational 


Till the contrary be proven, do ſufficiently evince that he was ſanæ mentis et ſatis; rei ſuet pro- 
widus.. This being the ſum of the probation on both ſides, and. coming to be: adviſed, it Was 
alledged for the defender, imo, That our law, by the 66th act 147 5, had preſcribed a cer- 
tain form of ty ing idiotry and furioſity, viz, by a brief out of the chaneery, and an inqueſt be · 


cCeld after hi 


n che party might be ſfted, and they might inſtantly cognoſce his idiotry. or furioſi- 
ty z and his method not being uſed in John Aird's lifetime, it cannot be now tried and cognoſ- 


-duction, as fury bas been, for the acts of the one are far more convincing than what can 
ariſe from the other; for as there is no man ſo perfectly wile, but he will have ſome mix- 


ture of folly and weakneſs at ſome occaſions, nullum magnum ingenium fine aligud mixturd do- 

mentiue ; ſo there is no man ſo:perfetly. ſtupid and filly as not to give at ſome times ſmall 
evidences of reaſon, and they may be famous for ſome lucky hits of wit by chance, ſoit 
is impoſſible to determine the limits and boundaries betwixt an abſolute ſoo] and a ſenſible 
man, there being ſo many degrees, that a ſtandard is unfixable; and for ſome acts of levity and 
folly to deelare - men idiots, were a moſt dangerous preparative, eſpecially after they are dead. 
Anſwered to the firit, The. Lords are the great inqueſt of the nation, and the trying by a 


btief noways excludes their cognition, and it has been ſo decided 21ſt February 1632, 


Alexander contra Kinneir, and 26th July 1638, Lock contra Dick, where the furious per- 


sdeatli. 2do, Futuity and weakneſs has not been ſuſtained by us as a ground: of re· 


_ ſon's heir was allowed to reduce, tho“ never tried by a brief and inqueſt in his lifetime. 


To the ſecond, Natural infirmity and weakneſs of ſpirit is equivalent to fury, and worſe ; for 


: furioſity is a rabies that has oft dilucid intervals, whereas the other is frequently. perpetual, 

et mente captus magis eſt in quiete. The Lords found the reduction receiyeable this way, and 

_ no neceſſity of its being tried in the party's lifeti mne. 
Then alleaged for the defender, The diſpoſition muſt ſubſiſt for ſecurity of the oblige · 


ment of het contract of marriage, giving her a power to diſpoſe on 3000 merks. Anſwer- 


ed, 1mo, She deceaſed. before her huſband. 2d, That faculty ſhe never made uſe of, nor 


4 


+ exerciſed the fame. 3110, If the diſpoſition be null, as done by one incspabſe to give his 


- conſent. or diſrone, then it could neither ratify: nor corroborate any proviſſons contained 
in her contract of marriage. The Lords repelled this allegation [likewiſe;; and then pro · 


ceeded to adviſe the probation, and found the probation led by the purſuer more pregnant, 


7 


i 1 . * 
x 
t . d . * ; e 


% - 


and reduced the diſpoſitions as made by one incapable! to give a:clear:and: diſtinct conſent.; 


ut bread arror hgh de. 
| nounge! Doorn aud this Was de — err tp —— anch ane 


ſome Philoſophers have, Md es, WhE v ld intent Spbn tisvarbbthetionta es” 
 ftracions'thatheknew: not. Where de wn ; and therefore due Bords reduted 
n dhe grab of the cem an law that ene ee wider and Band dae * 


tion of fatelty und idlotry more regia ddu his rt. 
The like Was ſuſtalned im Spain oredu@ion'porſuvd dy one Dobſon egainff Maurice e 
Feu 441496000 The Lerdsvudviſed the probation-betwixt' Logies eder and yopntzer of 
Boddem, ait James Wiſeman Ptocurator-Fiſcal #6 the northern Jutticizfy. Nöung Boddom 
© having wqunded Grant of Ballandalioch's brother, e e apr the Highland "Grier, 
and in abſenet i94crivanced fagitive; the” the Sheriff by 4 Or ned: r 
riot; before the oitation to the Ju iojary'Court, 1 Wile coin hs Filed, Without any ärther 
denunciation, citation or deelarator, went wirh ſome Highlanders und war one and inte —— 
mitted Wach young: Boddom's eſcheat goods, by calting in the coras; & wherenpen ohe 
hoddom, te prevent” any farther deſt action; tranſacts with Wiſeman, and es: him a b 
on Gordon of: Seorſhall for 560 merks, and takes an” aſſignation” from him f ; 2 
chest goods and thereafter prevails with a quorum of the Commiſſioners of che Northern- 
diſtrict to meet, and give both a. relaxation; and diſcharge to Ty Beddem of their 
tormer zeit of Fapiriticln and then "he raiſes 4 reduction of e pt and din, 
_ which Scotſhall had accepted, and inſiſted en thür grounds, in e wis null, 
being extarteck by force and fear. 2d, It was cauſa data aur won tau, being given 
for an, allignatien, which Wiſeman bad no power to give. 311, The eſcheat was diſ- 
charged by the . Commiſſionets. Anſwered. to the uf, It was vis legalis.” "246," That m 
mar wuy of execution, is the cuſtom and practice in ull theſe Juſtieiaty decrests. 31, AS 
dc the diſcharge, no other quorum could er nor retract ie {ſentence ater” " wu extracted, 
ſeeing paß in purem non habit imperium, and it only diſcharges Boddom's eſcheat; whereas this 
was a bill aſter inzovation and tranſaction. und ſo falls 70 be due er w rauſa:; and theſe 
 fines/and eaſualities belong to the pronouncers of the decreet, and not to anothe „ quorim;” 
There being am act, before anſwer, the debateſ at adviſing of the probation, reſolved imo ehr 


without declatdtor, was warrantable. | 2do, fo it were unwarrant able, if che cranſaction 
ind compoſition for the fine and eſcheat, by -piving a bill, may not ſubſilt· 3, If khe bill 
did not become void by the Cominiſlonet's diſcharge,” tho” ſubſequent" to the tranſaction... 
As to the 1%, it was alledged, Tho! eſcheat gives no title to Arme without Gebisrufer- be:. a 
gularly, yet both in the commiſſions for the Highlands and Borders, ſome formalitics are dia 
poenſed with, as appearg by the acts 75, and 76. 4387, where ſommar intromiſſion "ſeems 
to be allowed, eſpecially , where tis only cuſtediz” cauſa, and that inventar is made dj the 
goods. As to the 2d, Tho! the initium of his intromiſſion had been vitious; yet vo meing 
tranſacted with me aliquo remiſſo; it validates the deed; yet, on the other hand, vis et merus 
are grounds whereupon wives have been reponed againſt renuncistions the had given of 
their jointures, gth January 162 3, Marſhal contra Wood; and tranſactions do not redinte - 
grate null invalid deeds, 8 th December 1671, Macintoſh contra Spalden and Parguharſon',, 
and (oth; January 1677, Stuart contra Whiteford, where a'ſon's-bond-given to berate his 
father, unwarrantably' detained; was found null. Yet Grotius, #6. 2. de jure belli et pacis, 
cap. 11 aſſerts, that he who pactions t6 Pax a ſum to liberate/ his friend from unjuſt bonds 
 Tenetur,” guia tu paciſcente coaltus non es. The Lords found Wiſeman's imromiſſion un- 
wartantable ; and therefore reduced the bill given by Boddom to him, not only as extort- 
ed, but likewiſe in reſpect of the ſubſequent eder and relaxation ef the rere 72 6 the 
quorumof the-Commilſioners of Jaſticiary, and aſſoilzied from the debt. 
February 15 1%. David Logan, and Jean Macadam bis wife, Parse Quinten Mac- 
| adam in Waterhead of Girvan; her brother, for her legitime and bairns part · of gear, Which 
the alledzed was the half; ſeeing there were but two bairns, and the reli} was excluded by 
her proviſion in her contract matrimonial. Aledged, By the ſame eontract, the conqueſt 
| was: provided to the heir- male, and, conform to that deſtination of ſucceſſion, his father had 
diſponed to him his hail goods, with the burden of 2000 merks of portion to the ſaid Jean; 
_ and ſo this being a convsyance and diſpoſal of his hail. Eexecutry, "there was no place for her 
legitime, but he. muſt be content with the 2000 merks.” "anſwered, The diſpoſition re- 
ſerving the father's liferent, and being only to take effect after his death, it could not pre- 
judge her legnime, and ſne might repudiate the proviſion given, or crave it to be made up 
Den gunerelam indfficieſi et ſupplementum legitimus. Replied, AW Lawyers agree, that a father 
may not prejudge his bairns of their legitime by teſtament, legacy or | donatio mortis. catſa, 
dor an other.deed on death-bed, becauſe then expoſed to ae inſinuations of flatteries or 
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E 000 


a . if the was truly! in ſt 


2 eee At 


5 ce. he foreſaw that he would loſe his place as: one, of the Re 
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8 effect till aſter his desth, ſeeing he As e eee eee belt 


bo 10 distribute his eſtate among hie children, as was found in he caſe Thomas Wylie 
9 and his hairns, even as much as hen hetak eg. bond te himſelf in liferent, ar eee 
wan i | 'A if 
Dean haze na hate 
_ he:gould/prejudgetthe legitime ; but * — the L. 
dhe bonds of pro 


ee, that ſubſtitutjon ill: cut off and exclade che legitime, and the a 

that ſum. All agreed. chat by no.reſtamentery-or death. bed conveyance 3 

ods thought, chat, notwithſtanding ot 

iGon, or diſpoſitions: inter ui vas. if they retained pe hope put age Ora 

and altet, the children in g;heit option might eicher abcepty or repudiate 
e but that if they did tranſmit it to- trangers; or makeabſolurerights 


Sram: rche.paternþl gore; eee the caſe 20 de angued in their on preſence. 
Fabruamy 16,4700; The Lends viſeg the probation betwizt James Miller Writer and 
Robert R ainy in Falkirk. Ticlen Mathiſon, aunt te Miſler, diſpones ber eſtate to him, 
reſerving her own liferent and the nominat ion of ſundry legacles; and a power to her to al. 
her urgent and abſolute neceſſities fhould require = ſome allenarly..'Aﬀeer this, 
f to Rainy, narrating that ſhe was * to ſtraits, and that 
Miller had proven ingrateful to herz who, {after her — 5 — a reduction of the firſt 
- diſpoſition made to Miller. The Lords, before anſwer, alloued a conjunct probation of her 
airs, and of the ſaid Miller his miſcarriage to 
y thra miſrepreſentat ions irritate againſt bim; and, the probation 
appeared of her being reduced to urgent neceſſity, bur on the con- 


oe her at dhe time of- her death.: But at was proven | 


. 2. Mill ad rod nl iy as; her ro eh ws e eee * 


her by calumnies Cal = aa vs oe 80d Airs, Mas: * Ie bas por tion | 
to Mr, Janes Carnegy of PRineven, ber couſin? witli a reſervgtion of liferent und 'a power 
_ of diſpolal on i in caſe af neceſſicy';; and having made a poſterior right of it to the Earl 
Of Panmuirz the Liords, in-1678, preferred Phineven, and found thei could not 0d libitun 
revoke it; donat. days down the ſolid grounds on uhich ſuch dona - 


andi. ult . C. de Tex 

tions may de retracted upon gurgcious injuries, but the uſing diligence againſt the donant 
is none of them 5 and what he. did Was from no eee aunt, but te prevent her be- 
Ang impoſed on, and to ſecure his own right.. The Lords reduced the firſt diſpoſition given 
to Miller. Agginſt ahich he reclaimed by a petition, which the Lords declared they 
would farther; ee ker ien 3 us m be a relevant r reaſon. of reduRtion 
ef a gratuitous ght. I . ap 3rp th 4 Vi. 8 


Februam 207 1%, Mr. N of uh hoview 8 ana] berwint 


| the late Alexander Irving. of Drum and Marjory Forbes, daughter to Auchreidy; and for 
the more \ſeereſy;; and us Drum was fickle; and changeable, be, in 1688, ſupplies the place 
of a Miniſter, and celebrates the marriage himſelf, but 10: ſecure him againſt all damage, 
nts. of the Tollegoof: Aberdeen, 
as actually be did) he tooł a hond from bet the gay before the mattiage for L. og Scots. 
The ſaid Marjory, now Lady Dowager of Drum, raiſes a reduction of that bond on thir 
three reaſons, im, That, hy alt inſpection, the bond | has been originally blank, not 
only in the ereditor's name, (wherein Sir Alexander Forbes of Tolquhan is now: fMedup for 
| Lentuſh's beheof,) but even in the ſum. term of payment and penalty, and is filled pi 
. different hand and other ink and therefore, being after the act of Parſiament 166 1, tis null, 
not mentioning who filled up theſe blanks ; neither is it ſufficient that the writer of the body 
of the bond is named, ſeeing theſe ſubſtantial parts of the bond are viſibly wit by another 
hand and therefore, nut being filled up at the date of the ſubſcribing, it muſt be preſumed 
to have been blank at her 3 (which was that very next day) and could not be filled up 
then, being veſtita viro, and capable to grant no bond. See the like preſumption ſuſtained by 
the Lords, 1th January e Lady Lucia Hamilton tontra the / creditors of Mountcaſtle. 
240, Me. Robert's wife, being the ſaid Lady Drum's aunty. he was her unele - in- law, and 
o he acted contra honos-mores to wake merchandize of her, and both by duty und relation 
- was}bound- ta promote her marriage without a bribe; and the Lords have found a ſtep· father 
ougght to take nothing from u ſtep-daughiter 's huſband: for making the marriage; arid fee the 
Uke decided in the caſe of a ctory, Sth Match 1629, White cantru Douglas 31io, The 
- bond ſhould, be reduced, becauſe in a communing berwixt them he declared be woujd deliver 
it up and refer his gratuity 40 friends; and, inſtead thereof; gave her a copy to burn, and 
2 up the principal bond, . dn/cvered tothe iſt, There is nothing more ordinary than to 
have blank s * 1d 0 fl Wan up ac deſror and it would * we" 9 705 


' 


* marriage, ſoca-party may receive a proxeneticiin und gratuity 22 ble t * 8 | 
- ings: _ lays, did:lard}y-fultain the ſame "#6 Sir John Cochran” 82 rr 


* 


inconvenjence to others! as may be; and as to ſuch caſes, the amiem community of the . 


5 


| car abſtra&»from that effect, ſome of the: 


_ 1, Zogem die. On a bill given in by the Earls of Strathmore and Panmvir, repreſenting, 


r 
1 Bodem ef CY 4 mals 9 Mr. John Murray und Sir Patrick Alkenhicad' Pei a 7 


 tofregiſtrate. it, but in plade thereof to record this bill, and deliverance for his warrant, 


” _ ho'\this takes away the Jus guæſitum fiſco, and the: regular method is to relax and take the 
8 gift of their own eſcheat, e the diligence appears evidently ro have been Illegal and 
is not recorded) the Lords have been in uſe to relieve ing ty 


| 3 of Kirkliſton contra. Mr. William Gordon, mentioned iſt current, whether the "tack jp 
: | Touritiesgiven! to the caationers were cauſa data vb Cauſam ton ſteutam ; that Mr. Gordon 


** BE . adds 


& 1 
i. 


1 5 . TRE. 1! 5 81 * 8 288 115 N. . | 8 5. "JF 
225 kat were keel "bu oviliey; hee {edged ie wilt ths 8e 3 dan; bat 21 8 3 3 
eam only he proven by rhedgfender's oath, tigt ie was not Hlled up till after ber matrtge. 


an It cannot bo denied chat, as a women may grund a bond, if 


ed before e 6 Ce 
LF as * 1 8 > * : 


(Buchan:":. As roithe 3d, Being u. vircuni vention, he ſz <TT 7. 


idenied/as caluninioos and falſe. — 
Replied, Whare ver a Itranger might take, be WII Was à relation could not take” ſo exorbi. 8 
tant a reward on the very Drink of. the marriage; und wat was decerned to Str . 


| #hran Was noten ann real depurſed bs tne Thie Eords ordained the eee be 
resſonrd in their ou n preſence. £1503, e ee 


Fabre; 21 10 Fheſdo reported Mit Robert 'Whiteof Bennichy Ade cate eee 
1 Weyms of e 9/h being abodr iticlofing ſome grund, he did take in 2 — 
lage and rod, by which Bogie uſed to go ro his pariſh chu of Abbotſhalt; and the bent 
. zan Bogie having complained: of it to the Priry Combeft, "hey 7 
did ſtop the work: Whereon Bennochy 'raiſed a declarator of immunity, that thir A 1 
being 40d to him by Bogie's predeceſſof ' prout optimum maximum, they behoved: to befree 1} 
ob e and conſequently: Bogie could male no taal thre? lis corn, bur'behoved — 
40 gu thro his own ground, tho" it did caſt him ſome what about. ** Hlledgod, Bogie and his 
authors have immemorially pat rhat way, and *ris a natural ſervitude on the Property ofthe 

_ #arthro afford paſſages to neighbours thro” the ſame, it being done with as little damage and 


th recbnvaleſces; and tis Voth invidious and unneighbeurly-ro deny kim a way to te 
riſn· kirk and nearelt town: And ſuppoſe Bogie had fold. the ground adjacertt to his dwel- "7 
-houſe; without reſerving ways, can any rational man think that he muſt be coopt — 
bene : will not common ſenſe tell us that free iſh and entry is Teſerved; and that 
"He alienation is to be underſtood not rie et judaice, but civiliter ? What if be had bis 
Water to bring beyond Bennochy" s land, or had an aqueduct or mill-lead' running thro* his 
ground, could /Bennochy, by this ache mgntoria of immunity, debar him in theſe cuſes? 
Anſwered, The land thro' which: the road Controverted lies belonged formerly to Bogic; - 
and, in 1671, was fold to Bennochy's father; while it was Bogie's own, he could have no 
| ſervitude on it, for res Jua nemini ſervit, and ris only 28 years ſince the alienation; 3 = - 2 
tha he had poſſeſſed all that time; tis not ſufficient to infer preſcription: And Dory ob- 5 
ſer ves, 27th June 1623, Neilſon of Craigeathy againſt the Sheriff of Galloway, e „ 
Voars poſſeſſion was not ſuſtained to conſtitute a road to the church. The Lords conſidete — 
if this were done in order to incloſing a park, Bennochy has liberty to calt the way : 
bout (even tho' it were the King's digk ae * 200 ells; but ſeeing he inſiſted in his decl . 
,ords thought a Wa thro” another man's corn . 
EL: only be introduced andeſtabliſhed; either by fen years prefcription, or cynſent of 
the heritor of the ſervient tenement, or ſuch a necelſity as did caſt him ee . 
ar gave him a way very bad and uneaſy, in which caſe malitits non eſt indulgendum on either 
8 and there appearing humour in chis cauſe, they declared they would bear the parties = 
- th their own preſence; and, in the mean time, recommended to ſome of their number 1 
1 eitlement betwint them. Vid. This caſe decided 17th July 1700. W 


that Alexander Innes Writer to the Signer, had fundry and ſome of their money in 
mis hands, and was abſconding, et in meditatione fugæ. The Lords granted àa ſummat war- 
kant to apprehend him, not to be put in priſon,” but brought before the C Ordinary upon the 
bills, who was to examine him, and, if he found ground, was either to put him under cau- 
tion for ee ee or ae kim to priſon, he being a member of the College of 


_ Horning being given in by miſtake to be tegiſtrate, when the debtor had paid and farisfied 
it, tlie 3 granted warrant to the Clerk (ſeeing it was only noted in the minute book, 
 .andinotyerrecorded, being quarrelled de-recenti,) to ſcare it in ttie minute-book, and not 


ſeeing the denunciation was prepoſterous and unwarrantable ; z and This was done to ſecure 
Him againſt che certification of the 14th act of Parliament 1693, importing deprivation; 


bjcas of the expenſive ' Way © of . 
paſſing a gift thro“ the ſeals. 8 : 


1 (February a 3. 1700, The Londs adviſed ther Petar 10 the removing Sir Willert {ode 


\ hath cn nights to * bimſelf 1 in poſſeſſion, and yet 2 
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Auſaper ed. By the foreſaid articles ſhe may claim the fee to be ſecured by advice of Law- 


* 


as well as the mother : But found he behoved to be ſor ved heir before any farther proce- 

dure in the cauſe and if the child's uncle, who is his, tutor. in- law, refuſe, or delay to ſerve 
e ts be removed as ſuſpect by a proceſs, but not ſummarily. on a bill; Which was 
9 oY 18 very week by Hamilton of Reidhouſe againſt his Curators, for not making | 
200 | ns 5 | 7 2 Anventaries 
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bone but ivus refuled vp Lords, sche nes leni auer de ing 


tant. „„ Hot Yor 71 11504 SOT 10 eee . iin 
Hbrunry 27. 10. *piepmed Mary! Giayp Lady E Ag laſſe ane Porftiighamy of 
0 and others. Gray f Ballegerno, fäthef tothe n Mary; being debter d Pour) 
and nis weden in ſundry ſunis of money, and de purſufug her on the Palide Wt, 3 
proddcing hot, tetour as heir ſerved to her father, the, J; X 
on and improbation of hergretour, and of ' the teſtament containing u nötiinatien ef turors, - 
and the warrant and procüratory given by her tator'ts \ſerye' her, as being dene im het > SY 
r e her evident and enorme leſion; and craving that Poury might The a term to - 
jace-the.'wrirs called for. He alleged, He could nor be obfiged to take 1 term, 'becauſe 5 
ik ſervice being in 1674, it was, preſcribed by the 13th act 16% Geclaring;! [I retdurs he 
were not quarrelled within 20 yrars after their date, they ſtood irreverſible Fand it ss how ' 
25 years/palt ſince chis retour. Anſwered, imo, It is within the 20 nee - uf „„ 
minority, Which is à natural and perpetual defence againſt preſcription; beiag founded 3 
the common rule of uon valentis ugere, and they need welt erpreſely excepted in Ron, | 
likeas, the old act 1494, to which this late act 1617 relates; ex es thatTwhey mut de 
olf 2 age againſt whom the preſcription is uſed. 2% Tie act was onty ade ee 7 
5 eting heirs, that if one was erroneouſſy forved; * of A — bro the neut >; 
elt in blood muſt quarrel it within 20 years, elſe be ie never to be heard. 30, — - = 
vice is null, having no warrant nor foundation, the pretended tutor having no right, + 
_ Replied to the firſt, No regard to minority, for then a retour. may ſubſitt 40 y years, and > xl 
then de reduced, which is apainſt the deſign of the act of Parliament, eh inſecure 
All our conveyatices of property; and the immediate preceeding act, introducing ehe rand - 25 
preſeription, ex cepts minority, which ſhe ws it was under rie Pafliament's eonfider „, 
aud being omitted here, it has been done de induſria; even as in the compoſſtion of appri 
ſers omitted to be repeated in the act of adjudications, et ei ſus oniſſus bubetur re emo. ._ 2 ll 
- "240, The act is general and indefinite, and not fingly anent heirs competing © For it bars i 
_  any* party whatſome ver from being heard after thè 20 years. As to the 30, about le 
gtdunds and warrants, there is no law: to force production of them after ſo long a time, 
for chen omnia pre ſumuntur ſolenniter ada; and it is ſo with executions of apprilings after 3 
20 years: See Dirleton, 26th November 1666, Porves came Blackwood; and Stait a gn + 
> Fs, 1680, Laird of Strouan contra the Marquis of Athole. Then it was farther contends.  - * 23 
ed, chat, not ichſtanding of the ſaid act of Parliament, you mult produce the retour, be- Pr 
cauſe 1 having libelled improbation, no preſcription defends againſt the reaſon of falſhood. = _ 
_ - Anſwered, If you reſtrict to the improbation, then you can never recur to the reaſons f 
reduction, but mult paſs therefrom, as Hope and all our Formaliſts teach, exceptio falf be. 
i ing omnium ultima; and if the purſuer declare in theſe terms, then Poury is content to take 
a term to produce i it. The Lords thought the caſe deſerved-farther deliberation, and there. 
_ "tore continued the determining | it till June: . in ab eek chis Selon was prog near its 
end. Vid. 11th July 171. n eee e 
' February 28. 1700. Sir Hary indes of that Ik apatite the Duke of Gordon eren 
bender being co · cautioner with the Marquis of Argyle for- the Marquis of Huntly, and being 
| | diſtreſſed; he was forced to pay the debt and take aſſignation thereto ; and while Argyle 
= = Huntly” s eſtate, he gave Innes a wadſet our of Huntly's lands in 41655, for ſecu· 
rity of that debt, after the Reſtoration in 1661. Huntly, as having right to Argyle's for- 
|  feiture, diſpoſſeſſes Innes of the wadſet - lands. This Innes, as repreſenting his grandfather, pur- 
ſues the Duke of Gordon in a declarator, that his widſet was a real and preferable right on 
the eſtate of Huntly; and likewiſe purſues mails and duties againſt the Duke, as preſent poſſeſſor 
of the lands. Alledged, Abſolvitor, becauſe I have poſſeſſed ſeven years by virtue of infefc- 
ment, and ſo muſt 3 the benefit of a poſſeſfory judgment ay and while my right be re- 
duced. The Lords ſuſtained the, defence et the malls and nies, but a it not ==. 
R the declarator.. it rie Yor Bogut - EY 
Dhen the Duke alledged;. Innes 8 nnr was es by ths n aeg pit -ription of bp. . 
 Wiende theft forty years paſt. Anſtoered, This could be proponed by none but he who had 
a right, and was bt good quoad bygones; ſeeing where no, right is ſhown, the poſſeſſion ; 
is preſumed to be merely precarious and by tolerance. Replied, The Duke Had dene not 
only by the gift of-forfeiture, but alſo as come in Bailie Robert Fowles's place, who had 
| Ne the eſtate of Huntly, the right whereof the Duke had acquired. Duplied, As 
to the voluntary right from Robert Fowles, offered to prove it: paid by intrumillion after 
| biz 4oquiſition, conform to the act of Parliament 1667, declaring it ſo redeemable :' And 
as to the forfeiture, by the laws then ſtanding in 1655; when * wadſet Was granted, it 
was expteſsiy declared, that no forfeitures ſhould prejudge' Either creditors or vaſſals; and 
tho theſt acts of Parliament,” from the year 1640, till 1660, are reſeinded by the great re- 
ſeiſſory act i in 1661 vet there is an expreſs ſalve und reſcryntion in the end of 52 a& of 
"0M I — peivate * and ſo cannot be e to uo Innes $ be Likes. 
Vol. "A 8 the 
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%%ͤ AN a + PONDS wr 1: | 
the ſame is renewedkagaig by che 4 of Parliament in 169 et chat ast has no tetroſpecet 
do bygones. 3% The Marquis of Argyle's forfeiture is plainly null, the minutes not being 
based ey the Chancellor dr Preſſcene of the Parliambht and4he” the geductions of dooms 
of forfeitures paſt in Parliament gan be mp1. where: tahled but there, yet when the Duke 
ſudzects bis gift of forfeitute tothe Lords, by founding on it, they may cognoſce on its 
nallities, as they did on a decret of the common of Parliament in tavouts of a Mini- 
ſter, 1 eth Jandary 166g, Karl:of Roxburgh4/atileaſt; it was urged that the reduRion; of 
the forfeitate might be ſummarily renfitted tothe Parliament, Fut the Lords reſol ved ſirſtt 
to hear how far the ſalvo in the te ſciſſory act 1661 extended;; ere they would enter on the 
conſideration hethert they would remit the) twcluctiun f the Marquis of Argyle's forfeiture 
. (6: the-Parhamant, yea or n- > OL yd ee . 


5 k <4 4 * P © * 
"il > 8 * rere 17 r RT oe CRE, D 
FMS FEW JF ECD UDBRU GAMER 
. be ' 


pn . 3 ; . 23 f 
of che reaſon ing of this cauſe, the Duke being at the bar, he!claimed-the'pri- 


15 ; . inſtanced-thetith ad been ſo ranted to the Duke of Hamilton All being | removed till 
the Kordes might adriſe and dehiberate/on; the! Duke's: defire,-theysfound that by à printed | 
act of Sederunt, th December #686, all were ſecluded from <viping within the bar while | 
the. Korda ern in judgment zr and the Lords having ſent; ond of ztheit'namber.10/. acquaint 


mme Date With heir refolotion, his Grace aequieſted therein g and any who had enteres 

before wash connivance, or sheir contitgeney to the Blond ROoοꝝ . 
Feu age 1: George Napier alias; Maxwell of Kilmachew, as apparent heir to 
Sir Grorge Maxwell of Newwank,: his father, gives in a petition repteſentiug that Sir John 
| Shaw of Greenock, and noni Sir John Houſton's that Ik, were carrying on à ſalę of bis 


ads wheat as pot prguen that his father died bankrupt ; and that he was but lately 


rpaſt his minoriiy. and; incended to ſer ve himſeſſ heir cum beneſicio inuentarti, conform to the 


=  late;aQof:Parliement:169g,:and that the eſtate has been under ſequeſtration:theſe ten or 


twelve years, and Houſton as cautipner for the Factor, and ſo would be: paid: of much 
his debte by chat intromiſſion; and therefore craved he might be admitted to his de- 
fences, and tlie up ſtopped medio tempore. Anſwered, Thel prohation of the rental being 


deioeſech and adhiled. and che diet for-the-roup/ſer; he could not be admitted hac erdine to ſtop 


5 2 * * * 
LY : Epc 5 t \ . % : 4 d OY * : . : s > 52 0 . — | : 8 ; 
doe bad a yearallowedbim; which, is now clapfed ;- and 


" it: neither could he ſer ve heir, becauſe his father bein g dead before the act of Parliament, 
hat whic minors are ot excepted by that 
55 5 5 A. Ihe. Lords refuſed; the deſire of His petition.” "4 79 18 1 Feng þ 125 : ity 57415 . 8 : 1 N 15 | 
Eoadem die, The Lord Carmichael, Secretary, as ſuperior of the lands of the Townhead 
9 of Grange, purſues a Bonsentry. Mr. Wilkam Cheiſſy eompears, and alledges he has right 
by appriſing from Muir of Anniſtôn, and tliat by a verbal agreement my Lord conde- 
ſcended to gecept him as vaſſal on, paying a year's rent, and whereof hei had paid his Cham- 
-derloin u pat, aod-gorten his diſcharge. - Avſwered, Avniſton had no-right, and ſo bis ap. 
Priſing was againſt the wrong perſon. ' 2do, The ſuperior would. pay: the debt, and take the 
bund de himſelt; which is both conſonant to the feudal'law."per rerrafilum dominicum, and to 
bur acts of Parliament, act 36. 1469, and any promiſe emitted never being redacted into 
Writing, andi hich only could be perfected by granting a charter, there was locus peniten- 
lis before performance, and ſo the promiſe is not obligatory. The Lords conſidered there 
Wes rei inter ventus here, by paying in a part of the compoſition; and therefore ordained 
, / ⁰ʒ 
ene Robert, Roſs of Auchloſſan, as infeft in the barony of Drem by the Earl of 
Haqdington, parſues ſundry vaſſals of the temple · lands thereof, both in a reduction and improba · 
tion and fordeclarator of non: entry. Aledged, Thir temple-lands, being of the nature of kirk - 
lands they ate annexed with the reſt io the Crown, by the 29th act, 1387, and ſo the King being 
their ſupe riot, hom can be no proceſs either for noni entry or reduction at Auchloſſanꝰs inſtance. 
Axſwered, Tempferlands are vKogether different in their nature and original from kirk- lands, 
borthey beJanged to a military order of Knights erected for war, and they behoved to be Gentle - 
men by name and arms, of a noble progeny, and lawfully begotten within the kingdom. 
and who were fit to carry arms, and it was conferred by the Maſter of the Order with 
cFonſent. of his Knights, Temp rs, pens ure, and as having omnimodam poteſtatem donandi, 
&ce. dado, The Preceptor of the Order ſate inter proceres regni in Parliament, and not 
amongtt che Eecleſiaſtieks. ,© 310," It was ſuppreſt long before the other kirk lands, and 
reſſgned ad petpetuam remanentiam by Sir James Sandilands of Torphichen, the Jaſt Precep - 
tor, in een Mary's hands. Replied. They were under tbe fame vow:of chaſtity with 
other -Glergymen, and were erected to defend the Ihtiſtian religion againſt: the Turks and 
becher infidels.1.--The Lords demurred, jand ſuperſeded to give anſwer till che next Seſſion, 
. 5 ; 1:Theiyallals of the temple-lands farcher urged; that they were Kkirk- lands, for they 
' -  *grantechro ſupport and protect the Popiſh religion; and their pilgrims, and were ſv 


75 


were 
were ſworn to 


te ang ey the,abolition of Popery, muſt now belong to the King: Aud Stair, Jet A. 7it- 
enk ahem with.ouher kirk dands; and Pope: Adrian V. exeswed their lands from pay- 
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1 Temple-lends were» not kirckdands; nor annexed te the eo-'oH .. 9 
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bi Eodem die: George Suit) apaintt Robert Hepburn, brother to Beinſton, hne lende! . 
| promiſe made by the laic George to quit omiſſions in the tutory; and he having _ 7; 
9 poned negatives, Robert urged a te examination, becauſe he had erred in jure, in not don „„ 
8 W that the Words he'uſed, * 1 am willing to giveyou' down 'Elphifton's- debt, c.“ im- . 
pfiech a promiſe: but thought ir only a communing. © 2d», "He allow of /&tha of - 8 5 
aQion de bad made with Balnagoun: Auſwered to the firſt,” After one has denied in ge- 9 
neral, there is no more roon! for particulars, elſe perjury might be "inferred/ As to the _— 
99880 Tho he had an act of the Lords, yet that was no ſufficient warrant to tranſact; _ 
being impetrate periculo petentis, and fo cannot defend againſt the minor. The" Lords te. 


pelled Robert Hepburn's defences; LN he n ne FR Winter Selfon with | an ap T1 
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"hs Porkiwint, died In b l Duke 25 Ni Merry % 
ſale doum on be 2 ft of May 1700; and ſome beats ar Ang, it was 3 on Mig 6 of . 
May to the 2oth\of June. ' So: the Sej.on' ſate down on the - 1ſt June 1700; bu in ven it 
wa expected that the Parliament would have continued fitting, therefore few tpere each = 
5 Sl en, 5 neither. Was 1755. 377 90 JE: or e for Heuler of cafes. 11 EE 
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June 4: +700: The Clerks rook the oaths, avtording to cuſtom, to obſerve the regulrio- 
rices. . Eo OT TOE 4 4-28 _ 
58. 11 7. 2700. Mr. Gn Campbell in the "Cinongats! gives. In. 4 we to the 
Lords, craving they may grant him an act and warrant for citing his creditors to this pre. 
ſent Parliament, in order to his obtaining a: perſonal protection, ſeeing by the! IT in T9097 
oh protection can pals now. without citation and hearing of creditors. © „ 
Mr. William Gordon of Balcolmy had a bill to the ſame effect, and alſo Fo NOR LEAR „ 
containing A complaint againſt Sir. William Hope, Deputy- Governor of the Caftle of Edin n: 
burgh, of ſundry. riots and abuſes in attempting to diſpoſſeſs him manu militari, and craving a 
Warrant to cite him thereon. The Lords conſidered the ſetond act of Parl. 1695, where, 
as to proteſts for remeid of law, any Officer of State is allowed to paſs a bill for tabling theſe 
before the Parliament; but as to other matters, warrants for citations before the Parl. are 
only to be granted by deliverance of Parliament when it is ſitting, 'or by the Lords of Seſ. 
- Gon in che receſſes and intervals of Parliament; and thought this adjournment from the et 
of May till the zoth of June could not be eſteemed ſuch a receſs as is meant by the act; — 
elſe, wherever the Parliament -adjourns for a week, the Lords. might in that interval iſſue  _ 
out warrants,” which certainly only is proper for the Parliament to do, ſeeing this 8th-ſeſ- nl 
ſion of Parliament is yet current, and not cloſed by any act ſalve jure, or by an at of 
- adjournment:: Likeas, it ſeems unreaſonable to ways: the Parliament (who are mainly . 
conveened for the great and public concerns and for making laws, ) with every riot and _. ; 
abuſe, Which may be as conveniently purſued before the Privy Council, and other 
Judges Ordinary; and therefore the Lords refuſed to grant any warrant for fummar cita. 
tions in this cafe, and left them to apply tq the Parliament itſelf, when it ſhould meet, 
eſpecially where it was craving in re parum favorabili a protection againſt creditors lawful _ 
_ diligence: And the Lords thought, if thir warrants had been ſought from them in Feb. 
laſt, before the Parliament far down, 1bat was clearly during the receſs and interval of Parl. 
inthe terms of the law, and might have been granted then; but the Parliament being actu- 
ally met, a longer or ſhorter adjournment did not i the caſe, unleſs 92 ſeſſion of Parlia: | 
ment were cloſed. Vid. 2 2d current. 8 : 
June 11-4700." In the action of fale or Tegmün of Pitteuerelf 5 W it e be 
rurgued among the Lords, what price ſhould be put upon the teinds, ſeeing he had no ſtand- 
ing right thereto, but only kindlyneſs; and it has been oft deſigned that they ſhould be 
_ conſolidate with the ſtock. Where one has an heritable right to their teinds, or tacks and 
prorogations far many 19 years yet to run, the Lords uſe to value them at 14 or 15 years 
purchaſe, Which is ſome what lower than the price of the ſtockz becauſe they are liable to 
augmentations of ſtipends and other inconveniencies ; whereas the ſtock is commonly put 
Meng years purchaſe, or 2500 merks for the chalder, where the lands bold blench or feu 
of che King: But if there be no right at all to the tiends in the debtor's perſon, then the "pg 
Lords are in uſe to put 5 years purchaſe on them as their price, becauſe the heritor may buy 5 
them for 9 years by act of Parliament, which 2 conjoined make up the 14 years purchaſe 
aboye mentioned! do, It fell to be conſidered what ſnould be modified for houſe and 
yards, which appeared by the probation to be in tolerable caſe; and what value ſhould de 
put on the coal, ſeeing the witneſſes deponed, tho” there Was ng. going coal on the ground, . 
vaten Was A. con, for l * in ome! TOY 4, in -others -6 or+8 foot chick. The 
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. - cut; and therefore modified 5086 merks as the worth of the coal, and other 300 merks 8 


for the houſe, and yards and other agcommodations,” including the Kain-benz, catriages and 


other ſmall, caſualities.... 3, gs co the promulgation at the 6 adjscent pain Rirks, it was 
ſtarted which would be the moſt ewelt in this caſe, the lands lying at Dumſermſing, Whether 


all the fix churches, were to be taken wübin the ſhire af Fife on che North-fide of the river 
of, Forth, Where ſome of them would be g or:6 miles diſtant from the lands, or if the 


may not be called more adjacent, there being only 2 miles of ſea; or if the interjection of 


* 
* 


F, 


counted moſt adjacent. Yet many inclineditothink it ſafeſt to execute even at theſe churches 
* n * , - 2s . - | 5 . R 10 « wh. 1 1 8 2 2 = . | 
_ likewiſe; and there can be little reaſon Sven Why water, tho” a different clement; ſhould 


hinder continuity more than conjunction by contiguity: of land, whoſe ſurface is more 


79 


June 13. 1700. The Lords adviſed the concluded cauſe, Alexander MLean Merchant 


in Inverness, againſt. Patrick Ogilvie of Halyeards. The debate àroſe from ſomt quulities 


Ac ected by Mr. MiLean on bis oath: The caſe was, Alexander had married Halyeardss 


dagger, and by the contract wW²as provided to 2300 merks of rocher'; \within lictte more 
tmtmhaa a year after the marriage, the dies, leaving à girl, who did not ont live her long. 


Alexander charges Halyeards, his father-in-law, for the tocher. He ſuſpends an thir rea. 


N iy * 


7 


ſons, imo, That it was made payable when he ſhould add and ſecure 5000 merks of his 


oon proper means to it, which he never did; and; cherefore oould have no enecstion for 
dhe tocher, ,whole term of payment was ſuſpended on that event. Anſevered, imo, There 


was no veceſſity of implementing his part; feeing the marriage was diffolved by the wife's 


ada, He was. never put in mera nor male fide by requiſition to perform bis part. The 
Lords repelled this firſt reaſon. of ſuſpenſion, unleſs they ſubſumed that he was-interpelled, 
and ſrefuſed. The 2d teaſon was partial payment, Which being referred to the charger“ 


2 ͤ L fieſt article he was intetrogate on was, anent a puitica and nx dolars given him 


ſhortly after the marriage z. as to Which be confeſſed his wife received the fame from her 


mother the next morning after the wedding: And it was "contended this beboved to be 


a2 de, Tho rhe mother gaye it, yet it muſt be conſttued to be her huſband's means, all ac- 
creſcing to him jure mariti, Auſiuered, This can never be underſtood to be any more 
than a token gifted by 4 mother to a daughter, and 'a part of the mother's perulium and 
+ / pale, and a part of the daughter's, Paraphernalia.  2do, This can never aſcribe to the 
cdttcocher, for it is not paid by the debtor, but only by his wife; neither is it received by the 
c.reditor, but by his Wife, and ſo it is not inter eaſdem perſonas. The Lords found this 


haouſhold- furniture given him after the marriage: As to which he deponed, the ſame was 
gifted to him by bis mother-in-law. Objefted, This quality was extrinſick, and he be- 
bored to prove it aliunde than by his own oath: Which objection the Lords repelled, 
and found ex natura zegotii there was nothing more uſual and cuſtomary than for mo- 
thers to give their married daughters ſome pleniſhing, and which was never ſuſtained in part 
payment of their tochers. 3/0, Aledged, He had received L. 80 Scots, and ſundry o- 

_ _ ther. things; which he confeſſed, but adjected this quality, that they were given him in 
ſitisfaction for keeping and aliment ing Hlyeards, . the ſuſpender's ſon, fori ſeveral months. 
The Lords thought he had deponed very cautiouſly for bimſelf, in aſſerting he got them 


— 


the receipt, bu 
_ -clearly extrinſick, and he behoved to have proven it; but the caſe being rigorous and un- 
faxourable on the charget's part, he offered, to prove the truth of the quality and aliment- 
ing by the ſuſpender's oath. The fourth article was compenfation, becauſe: 1 kept your 
daughter ſeveral months till ſhe died. He deponed, that, after his wife's death, his good- 
mother would haye away his daughter from him, and that there was no paction nor men- 


TL.ords found there could be nothing claimed on this account, ſeceing it was the ſuſ- 
pender's own deſire to have their grand- child, and what they expended: muſt be preſumed 
0 have been done ex piętate, it being uſual to take home their grand: children where their 


Many and frequent fees occur at the adviſing of oaths, wherher the qualities added 
be intriphck and competent or not: Wherein the moſt general rule of determining is, 
__  » "where, the, party -referrer tg oath, picks out ſuch parts and cireumſtances of the bargain, 
Promiſe, agreement, or fact as makes for him, omitting the reſt, in that caſe the party · de- 
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this broad. river; and arm of-the ſea makes fuch a diſcontiguity that they afe not t be ace. 


in ſalutum of — debt, which ſeemed to make it intrinſick; for if he had acknowledged 


— 


Churches of Queensferry, Dalmeny, Cramond, Sc. which lie on the South · ſidè of the Forth, 


death, and no iſſue now remaining, and fo chere was nont to whom he chüld perform. 


— 


= aſcribed. in part of payment of the tocher, mo, Becauſe , debiter | now praſumitur donare. 


co uld be imputed. m:no-part -of the tocher. The ſecond article was, ſome bedding and 


vt added he owes me as much for his ſon's  alinient, | that would: have been 


tion made for paying aliment, ſeeing he was willing to have kept his own daughter. The 


mother is dead, | eſpecially when young, and the expence inconſiderable; and tho the fa - 
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: ond-formab ing and appnat iat ion of cheiſame. Vid ruth Noviis7o 65 1 


. writs belonging eo. Mr. Harry Buchau and wherchnto Ines has rigbt by ptegteſs. Apainit 


ie confitmedd teſtament, becauſe the ſum bei 


_ ed on therprdceſs, which is eight days within che year and day 3 and tho, by their keeping 
it up longer than ix days, its neturuj is. without che year, yet the out · giving is 4: ſufficient in. 


To che u, Tis ius zertii to the defender 2de, The aſſignation makes it moveable. 


Where:there is /nogudirial ſignat urt (as, here) the inftance muit yr” andiwas ſo found in 
he reduction upon an inhibition purſued by Cockburn againſt S 


Ja 28. 1 ο Rankeiſor reported Provoſt MacGowan und Boid of Pineteſs aſt 
 Monltgbmery 1 df» Skelmuirly. .'Sr Robert Montgogiery of 'Skelmuirly grants a. bond of 
zee werbe 1d 1 proviſion o Antonia his daughter. Sir James, his ſon, gives a-corro- 
| borgtion' of it and his orher brothers and ſiſters portions. Antonia marrying Pineroſs, he 
and, Thomas MäcGowan, his exeditor, purſue this Skelmoirly: for payment; who etled; 


and ſo preſumed paid, being chirograpbum apud debitorem repertum ʒ ſo that the bond of cor: 


_ produced, ſceing nau rreditur referenti ni 1 coniftat. de relato.- Auſtered, 5 That the bond of 
carroboration:albae is a ſuffitiem inſtruction of the debt, 5 the ver 


cummulando jura j uribns, and but hurt or derogation therero in y. rt; and'the having the 
principal bond can infer no rational preſumption of its being pad; wwe : they bad eitht 


akne discharge, or tetired it ; likewiſe the bond of corroborationy ſceing no man of ſenſe 


 wauld:paywithout one of thuſe two: And it does not: alter the eaſe} that the 2d bond con- 
tuned the reſt of the childrens bonds as well as her's, and was! 


rare for their ſecurity, and 
ſocould not be retired and giwen up; for then no man would abe relied upon The ood 
up of the ptintipal bond withom n diſcharge of boih- And dhis göeſtion being ſtated by the 
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That ſinge che date of that decreet, hel has pieferibed a right 


fcommonty andpaiturage by 


: 8 | 0 years poſſellion. which he: offers :to- prove. 2, A doereeti arbitbal is ub g -perſonal 
Fight, ang can on militute againſt the patty- ſubmitter and his heirs 3 but Sir Andrew 


Ecreet cannot meet meet him. An- 
u rſher-of- 


a, ſingulat ſucceſſor to Waughtati by appriſings, and ſo the: 


fers t prove he was minor: N 5 of kheſe years which! muſt be diſc 


ther liferented 'the lands, till of late, hieh muſt allo be deduced en n preſeri tion. 
And as tothe 2d, If Sir Andrew. inftructetl-property by tilling or other ſuchideeds, there 
3 mult be ſome pretenee that the decreet-arbutral : could not exclude: him ; bu 
3 3 4 commonty and ſervitude; of paſturage as to wluch the decrect arbitul is ſufficient 


at all she claim 


n, 7 Rephed: e eee he cannot plead the benefit tuf his minority, 


5 facing, deen at repteſent his father, but being charged, has renounced: to be heir to 


bim, and gpun an adjudipation ſo led he hrui 


the lands, and ſo he muſt be. repute a a8 a 


| Akangar Jane it ſhould be:the adjudger a mimnity, and dt h. And us to the intorrupti- 


an by. thegiterent, he: was ſtill valens agent; ſecing a par may ꝓurſue a deglärator-of new 
5 he hei nor actually in- poſſeſſion. Abe Lords ref pelled/ ee defences, and de · 
-clared, in faxours of the porſuer eee 00790. ie 


Jubi 3. 1790..4Haleraig) reported the e RC AO putſued by John of: 


burn, Writer zin Edinburgh, againſt Alexander Dunbar Taylor in the Canongate. Dunbar 


bo Thurſt an oe": ſome tenements to the. laid Alexander Dunbar, andi obliges himſelf 


N reiterate ADL lirenew the ſame; and at this time he wanis ſome months of his majority; 
ing major, che gives 4 bond, for L. 6g to: John Oſburn, who thereupon ſerves an inbi- 
which he grants to Alexander Dunbar a new diſpoſition of the ſame tenements, 
ſome others. for ſecurity of his former debt, but without any ſpeciulotelationato the 


1 
2 
3 2 


| prior cif ;Gſpoficion;; or the 2 therein centained to rene wit hut dyn this pare = 
ite, that it. wWas juſt that A 9 


ex anden ſhould be fully ſeeufed for hi money 51 and on this 2d 
dif Ne in, Oſburn era ces the ſecond: diſpaſitiem may be. veducꝑd; a8 * 


amplement of the 
10 0 de had. ſufficient; relation, by: the preſumption and conſtruction of law, gſeeing 


* which he —— 


For. II. 
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done by gränting this ad right, which mentioning no other eauſe, and bearj ng it to be 5 
reaſonable that Alexander ſhould be;ſecu ted, can be aſeribed to no other i thing but to ful — 
the firlt 2 und ſupparted by It; Sven 3; diſpoſi ons on deat hbed, ; or aby huſbands in favours: | 
of their wives, or by bankrupts to their creditors, are not reducible. if there was a prev. 

dus ſpeelal obligemenit for granting them, thof the laſt do not, ſpegißcally relate tbereto; 

but the Lords have always allowed them to be ſupported and admimienlate by rheir ante- 

cCoedlent onerous cauſe; 23d November 1664, Haliburton cn Purteouss 25th Ju 4667; 

Hort contra Murrays. The Lords repelled the reaſon of reduction upan the inhibition, 


ad found che 2d depended on the firſt, and was in implement tlergof, as to the teneent 


dTontained in the firſt, but no further, ſeeing gubad exceſſum, it was a new voluntary right, 


without an; antecedent cauſe. As to the ad reaſon, that the iſt was done in nlinorit y, 0 


| theyiordainediieito be father heard, whether 8 credit gt cap ptopene un dad elm che! 
penefft of his debtor's minority; in which-cale the ft diſpoſition: being found null, the 2d; 
hack nothing to ſupport it, and ſo becomes an adjectiwe without-x ſubjunctive. U find the 

Lordi, on the goth November 157, ine he caſe of Oliphant and Hamilton of, Wiſtiaw, 


found a co · breditor might found on, the debtot's minority to ſtop the legal of an appriſing! 
from running againſt him. 5 N : uin 
„„ ß the other | 
creditors of Hay of Monkton: They . objected. againſt his-adjudication, I hat not being al- | 
| lowe they were preferable by: the ist ac of- Parliament 4661.c:!:; An/wered, | He was 
wirhin year and ald of the 1ſt affectual compriſing! and by the 62d: act of the ſame Parl. 
all ſuch are brought in pari paſſu without noticing their allowance; and in many caſes the 
Vords Rad ſo determinech Vid. 17th: February 1698, Bancrieff and the creditors f Pat: 
The Lords conſidered the caſe here; and ſome; thought the current of deeiſiuns nat ſo con · 
ſonant to the expreſs terms of that 3 iſt act; yet che Lords obſer ved an exception reſerred 
ia the end of it, but prejudice of any further; diligence by. infeft ment or charging the ſu- 
befor; ſo that; if one procure bimſelf infeft withont an allowauce, it is as valid: as if be 
had been allowed, the deſignf whereof is only to obtain infeſt ment. The Lords WÜ Z õ-jſg 
not teſile; but, by the plurality, ſuſtained: the-ad)udicatibn: as they had oft done before. 
ah z. H las the- ranking of the creditors of the Laird of Cockburn, mentioned 
ah Febmarpyn 699, it occurred to be debated, if the infeftmeptsof anudalrent were not 
only preferabſe gusdd their principal ſum and angualrents, but alſo; for their penalties and 
terinſp fallziest at leaſt for their depurſed enpences, tobe modified by the Lords. Same 
thought thei teal; aud to affect the reverſion, ſeeing the debtor could not redeem, with 
out ße lite wiſe paid their enpenccs. Others thought the. buyer at the toup nouays liable 
thereto, but only for the prineipal and annualrents, er expences were petſonal quoad - 
him tho}: the price ſeemed:to come in place of the lund out of Which the annualrent is 
_ uplittable. Let the Lords found the creditor:infefter had no action in law againſt the buy- 
er td forte bim to pay the penalty: But like wiſe faund the buyer could not force the an- 
nualrenten to denude or convey his right till be were ſatisſied of all, ſeeing; he; had provided 
for his enpenecs by the ſume ſecurity, whereon he had truſted the rg and ſtock; but that 
the annualrenter had right of retention of his right till he were paid, ſeeing the acts of 
Parliament about robps: did not deſign. to take away private parties rights, or cut them oft 
| #omthe expences It was ungen againſti this, that it might diſappoint that uſeful and ne- 
| teffary;law of: ſelling-by roupz; for where many annualrenters affected ſuch an eſtate, the 
buper could not diſburden the lands of theſe infeft ments, without giving them ükewiſe 
„ their penalties, Whicli would ex hauſt more than the: price he was to pay for he could hot 
compel them td take their principal ſum and annuals, unleſs he likewiſe offered the penal · 
ties. But it was anſwered, That the 6th act 1095, provided a clear remedy for this, where 
the buyer 18 Allowed to conſign che price in the Town of 5 Edinburgh's hands, where the 
<redicors are uh willing, and in that caſe he is declared free, and the lands diſburdened; and 
the infefters, rather than have their money conſigned, only! to pay them 3 per cent. will 
think it better to accept of their principal and bygone annuals; which method makes room for 
Poſterior creditors koget ſumething; whereas, if the annualtenters got their ex pences, it 
might ex hanſt the whele price. I find, by the Roman law, retention Was allowed, but acti- 
da refuſed to on BR has beſtowed meliorations in building on another man's ground, 
Where che deminus ſoli vindicates che whole, 5 30. Inſite. de ren. dvi. 


Tam die, Maxwell of Friercarſe purſues Maxwells of Garnſalloch and Cowhill, and 
others, for compt and reckoning of his eſtate during his minority, they or their father 

Having accepted 80 be his curators and for proving thereof, produces a precept for ehu- 

ding bis curators in 167 2, with an execution thereon againſt his neareſt of kin, and a mi- 
mute bearing bis nomination and) election of them to be his curators, and their acceptance, 
__ and making faith! and ſubſcription. Al ederd, Tbe paper is not obligatory nor complear, 

- unkeſs the purſyer inſtruct there was a judicial Nr paſſed thereon, or that they 

Eat r WES . | acted 
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Ade e pr itred,/ſoeimgrall his charge is 1 dps 4 vat pr | 
note after 27 years. Anſwertd, Their acceptance We er cheir — Under | 
their on hand, and non refert,” whether they entered to the adminiftration or not, or ex · 
tracted an act, that being their own fault in negleckiug their duty. The tore; thought 
the caſs-new,) and ordained it to be argued in their own: preſence. Ü 
FJuiy 5. 100. Crocerig reported the beritors and he pita Cul dre 
Mr, Patpick M-Adaiy Meprtibor at London. Jean Moor u Score: woman, having married 
In England, and acquired conſiderable means, in her teſtumont, anno 1691 ſne lepares ſun. 

- dry funis to tuo Negroes her ſervants, and Hk eU bequeat ls L.. 300 Sterling to the poοỹẽ 
of Cardvofs pariſn, tobe ſecured on and chere, and flames Madam her late huſband's 
apprentioe, cc be heriexecurot a yeminifiraray' in 1 form. He being purſued 

for the legacy und its anuualrents, he declares himſelf willi! 17 to pay the principal en their 

5 1 1e the uſe f the poor, —— Amn! w s due, becauſe Ru keine 

ins the teſtamtatz and none due , ige The Lords conſidered oven pious legacies do not 
Ya amhgalrent'd# f yet i ho has either made uſe of the, money; and laid it ont on 

proſit ot / tate, or af ke Was is wrong iving them tinievus advertilement of the legacy 

1 ended to The re. 

55 Fort to try the matter of fact. © 3 a «L inn e 

Fache 1900; Wrniſthwi Veporred?Phomes/Barcky bf Hiten, roþaikft Api | 
reid e Provo Boſw ul 2 Doctor Ear 
bond for 10. merks. © She'ſuſpends'dnithis 

-ofr3 forthe having married her elueft"gavylti 
by theilt father ie o death Bed) tlifs Bor 


44 5. 


. of wen r A gg | Jed Bar: 


ola und) his Wife of Thee provifiohs; but Barclay Had igg got a a ght of the rbtiücation, 
he lacerate and torelthe fame, and' there was 4 decreet bf Privy Councibiagainſt him, de- 


__ _ cerning bim eh Ants ee eee It isdevies 46'was« for the bacification. 24a, 
Esch it unreß n chis is nova clear edmpenla ion) he bond is for's Hquid ſum, andithe 
fact Uceerned for is Hliquids"431 The Dwerebt 6 PrivyiCouncit: ſtands. ſuſpended. he 
"Lords: found, by a diſchat f precbeed) tlat the bond and/ieivivication were the mutual 
cauſes ond uf che other; dat Bardayts wiſe being nu! dead, ite faftum impneſt abile 
| ro-retiewthe"rarifioatibriy indithertfote lots! 'ret e avenge er nee, and that not 
being preſeuthy ſiquidate;Heeing Barelay's fon'was yerthinos; and could not ratify; in his 
mothertz fta fd the pr ans were nor quarreſſed ey capite 14236, therefore l 
ä „ the principal; fbr the reaſon did not ſtop ehe payment of the anmualtents, 
h nde dete nine to refbndg i his ſon did not ratify, or quarrelled tliefe bonds 
of proviſion; at his mujer it yt laub, Compenfation was craved om 4 een F had a. 
an | Barclay for E.. 900% "as ſome" cars allmenk of his childrem and Lig for burying 
one of them. -Huſtorred, Phe bairüs were her own grand children, and ſo W er 
1 invitay” and us tothe Tunerdl, inne particular aecbmpt of arcickes. piven ind The 
Lords would not ſuſtain that ground f the pietas'materna, but found, ſecing their 15 
was im ifs; and! no paction or a agreement was pretended vo be male with him, that no 
aliment collld'be acclaimed: Bür all were clear that from the date of the inftrqment; by 
which: he required them back, he was free, and the plurality affoifaied: hm from the all- 
ment on che ground akuyefaig. Vid. Stair, 21ſt July 1695; og ries contra Gcicht, 
', and nr g ge 700; MLeun con Ogilvie. And fund not 'the 
— Igel ufmorareths chic that died with ther, and that the article w. n and | 
„ce! we ſuſtained the compenſation gabad the 1 | 30 e e 01 2 3 yo! bipos 1% 
„aden ue John Cochran of Ochiltrieꝭ brother-in-Jaw to the Fart of Kintzrdim,: 110 5 
_ a/provefiitivni 46/the parſihmént for remieid of law againſt the Lords inverlocuror, ſaftzin- 
ag lente Eiſkinc's cautibng as he he bad moſt at the of tha eſtate, (Vid. 28th 
Jul 1099) and fo was prefetted; znd it Was urged to be m rde debreet: But the 
Lords chohght it needleſs) And chat the Clerk ſhould only Hoy them an inſtrument, Hear · 
ing their. proteſt, cho Ante Rady Caſtlehavens again ſe" Colinron; it wu in offed! in rhe 
»decreet) 28715 11 kast LILLE aud: IT SURE: (FEAT: Fr took 5 1 1 eine 1 94595 5 901 STI] 31-3 45? ' 
165 4700." In adviſing a prpceſs, pu John OCorſe in Paiſly, againit Janet 
39 And of, John Reid, N 7 1 od More mls from the 9 Corſe had 
viriatec a bond gtanted to him by Neid, and turned the world foro intel 
whereby he had got payment'of 110 merkes, The Lords decerned him to repay that, as 
indobido ſolutuni, and tantly/ granted a warrant ta one-of their Macers! to apprehend the 
ſaid Corſe, and briig Him in priſoner to the tolbooth of Edinburgh, that he Lords might 
puniſh} thing; fer his forgery g and; in regard rhe witneſſes touched one Fork; as ſomewhat 
acceſſory) they gave likewiſe! Warrant to put him under caution to appear, under the pe- 
nalty of 100 merkks, otherwife to impriſon him. This wus done both fecretly and quick: 
1 that no advertiſement might prevent their ! Mey, and to diſcourag ET _ 
UNITS Is: Vid. OI it * ou 9 17708 19Þ! Fu 
bats | : "0 7 uy. 
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RP hy aide e Callectcr ab) Grd af Abend „ 25 as: Weg 
1 5 Haben, from James Balfour Merchant in Edinburgh, for 40,000 merks ;- 7 
there deigg god merke ok the price yer. _ 1 ſpends the charge on this reaſon, what 8 3 
ths lands being {0s to bim an che falth of a ſubſcribed; rental, he; finds; upon trial, ist 
it falls Hort 25 o merkb pen annum, and therefore the: muſt have retention pro ee, Amr 7 
. ered, Saeed; the dulponſon does vclate to à rental but it is onſy ih the clauſe of war:: 
kandies, char the racks were not for eluſory duties, o that the rents was not che rule 
the fate; and James Balfour had bur a little before ſueceeded to them by his.unde's „ 
and knew. not che. rent; bur che buyer had mote: wnicy'to be acquainted with-it, be.. 
ing Colleaor of the gels within that ſhire. Replied, 4 Phe tental could not be for regulat · „ 
ing the tenants tacks for there were lands inſert in the tental that were under r 
The Lords, before anſwer, allowed the/ wirneſſes and; communers-at the diſpoſition robe : 
examined, what was the meaning of parties in ſigning a rental; as alſo to prove the Falue 5 
ang yearly'rent; how far it fell wort of that ſubſcribed rental, 5 Ling icthe eonclulion.of 
che cauſe ir James Balfourts heirs" RPE: able e he deficiency and unlake, Ay 
in eile ach , bog ,mogdod emit. tour tt md att} doednet 
Fully 1%. 1 700) Mary: Wright, r 9 af Jams Bruce Hence in Alp way, purſues 
as Eart of Mar, Robert Allan and Ferguſon bis Coal grieves, ou chisegfound, that her - 
| hiiſband! tro whom the'is:zxecuror' confirmed): lent to the deceaſt John Reiryncf 
L. 3000, aud be as funding infefr in the Lordſhip of Nat, and mänager of the cual, Td 
alloetre and fel to Mm ic chalders of oba, for his payment) and did are and em ploy 
the L. 3666 on the f̃eſection and maintenance bf the coal workz and new] ſinks, and 32 : 
che Bak and his! factors had inrromittec with theſe coals; and u pliftedi their price, and ſo 
_ 6nghr td de liable. Aledgrch: \ 2bſotvitor,/ beuauſe chey n way Wert ithe, deceaſt John 
 Keiry'by? any piſite: title, and ie had uo othet right tothe coals; -bur-0nly for the behoof 
of *the'ereditbrs of Mar; and there 3 hypothecation, not nexus rralis on the nals, 
ous to Hinder them From! e Q ing on them. Atsis true, if a cup Or gans, 4 
hach been aſſigned, or fo-r lders preſemly lying on the coal-hill;;or; ſome. other place. 3 
impighoratey* there mlgh 5 been ſumetliin g pled; but here it is only 1000 chalders 4 
of woas 5 4 17 90 wat ay e eee give do 
catior Vat law has not adopted that tacit hypocheque, oned by the Roman 
WE the! fxg kor tes price, or houſes ald falt works for the expences of ;{tepara- 5 
tioh, unleſs im bottömry upon Tips V and its being in rem venſum, gives bo real right, no 2 
woe than if he had bought lands, Or a parcel of wines: or ther gbods, with:the borrowed + A 
1 chuld he have ple an inteteſt in whe lands ot goods, bought with his mohey, 24th 
Ie 1656,” Coſhney contra Chryſtie Tue Lords found che purſuer had on action . 
ainſt Joh Keiry's repreſentatives ; and that neither the -bypothecat u, or Meter ren, ” 
feed the *eoals in this'caſt and therefure aſſoiltĩed the defenders. V 
70 12, 10. Sir George Lauder of Iddington being deceas d, Py his > 
e e Robert und apparent heir, being abroad as chirurgeon to a ſhip in the 
3 there is # bill given in ro the Lords BY, my Feen . and . — 
ereditors of tlie, ſaid 87 George, cravi 
i be 75 bm, 1 e 


E ors: by = 185 1 8 ith 5 kern ao pra ty aphid es — 
factor yo th year, in hieh time xhe apparent heir might return, and only to intromit 
with 05 falls to the heit; for as to the bygbne rents and Rocking, theſe falling under ex- 
_ ecitry, they might apply td dhe Commiſſuries, and get 4 warrant to diſpoſe on theſe: For, 
here lan fun provided »rentedy, we are not to recur to extraordinary methods. In ſuch |; 
oo the Lords have varied, ſometimes allowing a factory and at other times refuſing, and 
0 leaving parties to follow weir own way, nr think beſt, without :dickpoſing' ns \ © TS 
bority. A 155 4 9115 " 
9 2 4 17 70 In abe ation; mentioned! rgth January 1 700, hawroraGoodia and Mur- | 
ny on che he of naulæ, tithipones, Murray chjecled againſt James Roſs, one of the wit- 
neſles adduted by the. purſuer, that he was ultroneous, and that he had prevaricate, in co- 
ming to the meſſenger, and'defiring himſelf to be cited, and fo prodiderat teftimonium, and | 
_ vuphr' to be objected. © Anſeyered, No ſuch objection was nom receivable, nor being propon- 
debito Femipore, nor any f reprobator prote ed for; likeas, before hs deponing, he had 
purged himſelf of partial ccunſel, and rhe deſign was to calt his. probation, he having on y 
two withefſes- on the” bringing in the cloak-bag to his houſe. Replied, Reprobatg's 
were ſtiſ e petent, any time defore ſentence, tho“ not proteſted for at the deponing, as 


the a have found, 8 July * and 20th W 1072, Laird of Milneton a · 
|  gainſt 
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1 t the Li 5 45 ald on the 19th ener 4676, Paterſon 405 bag r 5 
- . Stair and Dinkron And the Ga er was abſent at his ep, being e . * | 
ming to Leith by a great ſtorm; and he putging of partialcounſel does not comprehend this 

objection. The Lords found it was yet receivable,” tho“ not proteſted for at the time; burt 

tho queſtion atoſe, How it ſhould be proven? Murray contended to have it proven by 


the meſſenger and other witneſſes, ho heard him deſire à citation; and that in Milneton' 79 


a 0 1 85 Cockburn of J. ton. %, 
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caſe wirnefſes were admitted. The: Lords conſidered. this was nuda verborum emiſho, dhe im- - 
port and ſituation Whereof might be eaſily miſtaken. What if he ſaid, If were called, 5 
„ IkEnow that matter!“ This differs much from this other, “ Call me, and Il prove that f 
matter; and yet the expreſſions are very near one another. And, in Milneton's caſe, 4 
$4 due Lords. were fo ſenſible: of the Hazard, that they! required wit neſſes cmni enceptioue majo- 
"= The Lords here found-it:only: probable. by Roſs, the-witneſs's ,0wn-oath, and granted 
_ #-diligence- to re- examine him; but, withall, allowed the meſſenger; and other Aged, 
| dy be Murray would prove the objection, tobe preſent, and confronted wich bim. 
. ac 16. 1% Rankeilor reported the con petition. betwixt dit Robert Scuatt of Al. 
| Jan ank, , Lady Mary ry Kennedy, + James Cockburn, 'and other creditors. of, Sir Alexander ; 
t Was b Jeden (agginft Sit Reber ight, - Hot! it was polte- 
dor, ro an inhibition ſerved againſt; Lanton by ong Campbell. e Lanton was then 
genuded in favaurstof his ſon. Anſcurred, He Was retroceſſed again, DO which. ſuperyeni- 
ent right the inhibition took place. Replied, Ehe —— Was qualived,. chat odd 
Lagton might papithe debrs for/which his ſan ſtood bound with him, Whereof Sir Robert s 
debt is one, and Camipbell's is notg young Lauton not being an obligant in his bond. | 
Lords found inhibitlons extended not only ad ncguiſita. to Hat ſtbod in the debtof 5 s per- 
ſon at the time of executing the inhibition, but Ake viſe ad ac 2 it it lay within the 
_ Jams ſhire*where the inhibition was: publiſhed, as has been-oft, decided: But, found this was 
vo voluntary deeds of old ten e ſecore Sir Rabert Stuart, prota the retrocelion-was 
Piven. nim to that very effect, to pay and recei vg the abts ar hęrein luis ſon young Lant deo 
boand for him, whereof this of Sir. Robert's was pne ; whereas: Campbell, the inbibitor, 
. not à ereditor to the ſon, bot onlyrto old Lanton the father, and ſo could have no 
deneßt by the inhibition againſt this right: Ade +Objetitd: againſt Sir Rober „They were 
confirmed before he attained poſſeſſion. : 4nſacered, His baſe infeftment was wade public, 
ET . decreet and x6 of the Baron-court> ade, By: a ſummons of mails and du- 
dies before the Lords, enecutedt prior to cheirccorifiemations/: The Lords: \ſhonged}.vo.g0 up- 
en the Barons decreet, becauſe chey oft · times paß withoyttgjtation, an it Mas repelled in 
Andrew Bruce's caſes but they found the execution on the ſammons ſufficient do maker the 
bpaſe infeftment pablic, and to clorbe it with poſſeſſion- 75 301, They objected gulſitics a. 
geinſt Sir Robert's tſaſine ou ſome vitiations and raturcs in a Tarahmeng 5 but; cle Yards 
after inſpection, repelled the ſame: nean lone ener Hojn nt intel cauſe, whic 
Totes a ointed to be de bated in preſenc . DE: Te. 2 he. E STE $40 | Nr i 
e 10οο The declarator ai Bennoc hy acinſtance Rd Begyn mentior 
Pebovany 1700, being this day: debated in preſence, and Aviſed, the Lords found a via vi 
einalis et privata, thro! another heritotꝰs grounds, to the church or market, if pot conſlitute 
dy paction ori nent, required preſcription by forty years poſſeſſion: But the difficulty 
Hers was, there were only 28 years run ſince Bogy had ſold this off to Bennochy,. and to 
take in 12 years preceeding the ſaid; alienation, to: make up the forty years, tre to give an 
hHeritor a ſervitudefof a high- way in his own ground: contra ngturam Aumini, cum res fun nt. 
mini ſervit. We Vet the. Lords conſidered, if thir two were not conjoined, how, many.;pleas- this | 
anight- awaken where heritors had ſold off ſome rooms of theim baxonies, and tho“ they had | 
not reſerved theipwrays.and: paſſages in their diſpoſitions, yet thels;ſeryitudes, being innoriæ 
ulliratis, it muſt bel preſumed, if they bad bęen mentioned at the Time of the ſale, they 
would have been preſently granted: and yielded 0, As to thirlage and other, more onerous 
ervirudes of paſturage, &@c: it may be otherwiſe, ; unleſs they were ſpecially reſexved; and 
therefore the Lords found Bogy had right to this road, he: proving immemoerighpoſſcſlion, 
by conjoining bis uſe and cuſtom of Boing that Ways either, before *. bis, alienation A. 


sthe lands to Bennochy. 15 & 
Villiam Pazon of. Pan- 


1 Fuly1 8.390009 Halcraig reported Anna Gay, nen een * 
Hoſes; Wrirer co, the Signet, againſt ber huſband's creditors, for an gliment. A ledged * 
imo, The purſuit is unwarrantable, becauſe her huſband is yet on life, and he is neither pur- 
eſuer nor defender. 240, She has conſented to molt: of their rights. Anſwered, She brought 
A ' conſiderable portion with her, whereby her huſband purged. the lands which they have 
adjudged of ſondry incumbrances then affecting them, and. that there will be a ſuperplus 
after their payment; and the Lords have even allowed aliments to married: women, as to 
the young Lady Lanton, and to the Lady Spencerfield. The Lords conſidered there were 
Apecialities in theſe mm LOR an e e rw, 5, which were 205 
2H 1159 e e wit, 1 2 71 x "1441 6245-4 OY N C028 8 At 134 i | 10 thus 


9 1 N „ 2 „ 
, beet 5 2 


- 5 : ; ; ; 55 4 \ 


dis 1 ud es jefaſed to. modify an aliment. The Privy: Coun il; on been to, 
a_— rake more latitude in aliments to wWivet, ß ð 6 20% OH 
Folem die. lu a caſe betwixt Dundaſs of » Manner 5 Harfly. Manner dene en 
- Mu Wilſiaal Kintore for ſundry abſences from the head eourts of the ſhire: of Lithgow; and - 
having ſummarly poinded the tenants for the amertiament, and alledging that ſoit and pre. 
| (ence being in the-reddends of che charter, it was oß the ſame nature with the feu- duty, 
might have ſummar execution ; elſe, hat if the heritof dwell in another fire, the 


head: courrs may become deſolate; yet the Lords did think this procedure to pon th 14 WD 
nants precipieant, - without a previous decreet of pomding ; and without decidigg whether 7 
cheſe unlaws were debitum fund or- not, they ſound the poinding illegal, and the bond N 


| grand to ſtop it null; and reponed the maſter and tenants to theirdefences. |) © 


Ju 19. 1700. Croterig reported Alexander Leily Proboſt of Bamff, KY Alexander | 


Grant, againſt the children of Mr. Robert Richardſon, and Märgaret Law, his felict. The 
rſuers having taken a chamber in Mr. Robert's houte in Edinburgh, and brought in their 
1 . the erer is We into the cloſet of. high faid room,” bur the next morning is a. 


Ns __ of — In u, be ent dee, 


on Fetter of r rooms are as when lable a as common . oc, 95 wn bein mr; wine 3 | 
- of the lodger's | „are liable afione depofiti or locati; likeas, they fall under 5 Nane 


and ſignification of the word cauponcs,” which Calepine makes to ſignify quodcum ue fs lacri 
_ tauſa; and our act 84. 1426, ſeems to infer that boſpitia and boſtilaria ure near one: And 
there is the ſame parity of. reaſon, that the inguilinus or boſpes be be ſecure in his perſon and 
goods in his hired rooms, as well as in'a common diverſorium or inn; and the edict has 
been extended to horſes taken into parks and ſtolen there, tho' that cannot be called. a = 
| bulum, and to carriers and. waggoners, tho' they be only naute by land: And on the 3d of 
January 1667, Brand, one was found liable for a pack. , And as to the 2d, of the purſuer's 


having the key, non relevat, becauſe you may have another key, or another private entry, | 


or the lock may'be unſufficient: : And Stair, 76. 1. fit. 13. and Molloy de Jure-marit.mo et 
- #avali, ſue w this does not exoner the maſter. The Lords thought the caſe new, and that 
there might be danger 1 in. aſſoilzicing landlords, for then non hoſpes ab boſpite tutus, as O- 


Vid has it; and yet, in private houſes, there is leſs reſort, and fo leſs danger of ſuch thefts. 


They reſolved, before determining the relevancy,-to take probation, before anſwer, as to 


the hail points of fact alledged by either party, and the qualifications inſiſted on, either to 


load the defenders, or ebe they oF theſe: Two! fellows. "FO: themſelves 45 ſer- 
1 and not as porters, GWG. 


 Fuly 23. 1700. © Erſkine of Pittodry PR EY a ee os thirla ge 90 ebſtiaRtiones: : 


gan Smith of Inverramſay; and being allowed to prove the quota 25 the multures and o- 

ther duties, he cites Anna Elphinſton, — to the ſaid Smith, as the who, anguam PR” 

fita negotiis mariti, paid the ſame, and knew the quantity beſt. She. and her huſband, by a 

dill, reclaimed; 4m, That *tis againſt the natural tie and revercnce to adduce a wife as wit- 

neſs againſt her huſband, the near relation exceming her therefrom. 2do,. A wife, by her 

| _ oath, can fix nor conftitute no debt againſt her huſband: The Lords inclaed to think be 
; could not be adduced a witneſs, if her huſband reclaimed. 


Eodem tempore. Mary Drummond, purſuing her father Doctor Mexaniler; for: an aliment, 


on the account of his ſeverity in beating her; and ſhe having cited the Doctor's for to wit- 


neſs againſt his father, it being in crimine private et domeſtico, which could not be ether wiſe 
proven; yet the Lords declined to receive him, becauſe parents and children, and ſuch 
1 relations: are not ſo much rejected à teſtimonio, as excuſed from bearing · witneſs ob reve- 


2 1 ef metum fin lowing thereon,” as appears from / 3-8 5: 40 49. 
'FeltrbmuS. © 11 


_ *'Eodem die. Mr. Marthew Moncrief of Colfairgie becken George Balvaind of: Ballomill, 
and the inhabitants of the town of Abernethy for abſtracted multures. Alledged, By the 
charter of erection from the Earl of Angus in 1476. they are able to no aſtriction nor 
 thiflape,” neithetis this the mill of the barony. Anſwered, PP: a poſterior charter in 1628, 
| N ode dür eff 3 the nike; arg . "Replied, Tho? ide Magiſtrates 
or. . 28 Dd accepted 


ow N 
King! | 
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Vourt of Vork to debate their inteteſts with Veitch. 
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ee 6 cha: 8 as | 
without ſome act of homologation or acquieſcenee.ow their part. 5 


do not require che explieit ahd direct accept ion of,:every: burgeſt and their. repudiating 


dit ex p fats}, after ſo long a time, Kantet entem them, - eſpecially wheremhty had the pri. 


| Silenen fairs and market given them iu che lame chartet. eki hehe haue bruiked and 


cenjoyed ever "inc, and fo. cannot pre parte appraburt et reprobarc the reſt. The Lords 


| le the Mogiftratzs ACcepration: of the charter ſufficient; to bind the inhabitants from 1c. 


3 WAS. e ee Wee * 8 a, vas 
. 


Y 24, 1700. John Gorſe, mentioned 9th. July ad, . N E N of : 


E 8 . bein ng brought in priſoner and fitted before the Lords, and the probation; led. a- 
| gainſt him ee and he acknowledpi 
it, and he fnce has ignorantly made uſe of it: barg conſidering chat their predeceſ. 


Ang that he gave: it to John Fork, and he altered 


ſors were always in ue to*puniſh falſhood: themſelves, where it was not capital; therefore 


| they -ſonrenced. him te be carried, on Friday, t market - day, bet wist 14 and i in the 


forengon, «bythe Hangman, to the Trone, with. A eper; on his breaſt, bearing the cauſe, 
and to have his lug nailed. are e ee to priſun ane the; 20 rds Pleaſure; 


Juby zy. 1700. George Joknfton Merchant i in e being 1 Veitch 


which, was accordingly'execute.” n i 79977 


1 * Thomas. krving and having a cargo of Tobacco brought in to the port of Whitehaven 
Ain England, tho“ deſigned for. Dumfries, yet behoved firlt ko tonch and enter there, becauſe 

_ »come from the Englith Plantations; and Jobnſton-deceaſing. ſhortly after, V. 
Atelf named adminiſtrator by the official of the County. Palatine of Cheſter, and Irving 
Canfirms himſelf exeeutor-creditor in Scotland; and they competing, Veitch contended, 


iteh gets him - 


The goods being in England, and be having firlt obtained his- letters of adminiſtration, and 
y virtue thereof difpoled of the goods, bi vigilabat, and they cannot repeat from bim. 
Anfwered; Mobilia ſequuntar perſonam, and Johnſton having lived ee in Scotland, they 


_ *mult+be. confirmed there, and his ſucceſſiun muſt be regulate conform to our laws, eſpeci- 


ally ſeeing; the goods were not brought in chert with a deſign to unload, but only mf 
calſd to ſtap ſeizure, and it were hard to put Johnſtan's creditors: to go to the n. 
The Lords appointed trial to be 
taken, before anſwer, whether: the ſhip touched there with a deſign to unload, or only to 


'  farisfy the Engliſh laws of navigation to their Plantations:; and if the ſaid, Veicch intro · 


| mitted before his admidiltration or aften, aud whether Irving has been in mord. 
EBeodem die. In the purſuit Sir Patrick Home Advocate, againſt the Earl of —— for 
pioving.clat the Earl was paid of all the ſums due to him on the Abbacy of Coldingham 


by intromiſſion with the 5 and teinds ef the ſaid Lordſhip; and after 4 long compr and 


reckoning, the-Earl at; laſt alledging he was not accomptable, becauſe his right bore an 


' expreſs clauſe, fruclibus in ſortem non computandis, and Sir Patrick contending, that ht 


was an uſuridus paction, contrary to daw, the Lords ſuſtained the contract, and found the | 


Earl's right unaceomptable till redemption. Then Sir Patrick offered to prove his ſums 


paid aliund?, as by the price of the teinds of Stitchel, Auldcambus, c. The Lords found 
the documents adituced not ſuſficient to prove tleſe | Thereafter the Earl: having extracted 
his deereet · abſolvitor, and Sir Patrick complaining: of the precipitation uſed therein, after 


he had craued a ſcroll; and this being tried, the Lords found the decreet was delivered to 
_ the Earl before any ſcroll was ſought; and ſo refuſing to recall er devfeet, Sir Patrick 


gave im his protettation for remeid of law to the Parliament. 

- Fuly 27. 1700. Robert Forreſter late Soldier, purſuing Captain Netor for ns remains 
.of his pay during 28 months of his ſervice.: Allauged, He muſt have retention of . 4 pence 
per diem out of bis pay of ro pence, on the account of dothing-money, conform to the 


_ «cultom}of.the army. Anſwered, He was content to bear his ſhate of the poundage, or the 


An valid's- in for clothing there could be no retention, becauſe he received none 


from his Captain during all that time; and eſto there were a practice among the Captains, | 


it was corruptela rather than canſuetudo; neither was there any inſtrucion or article allow - 


ing the ſame. Replied,” This retention was: uſed in Flanders, and all other places, and his 
Majeſty knew of it, and alloted it as one of the erquilites-of the Officers, and it could 

not be taken from them. Same thought this queſtion more competent before the Treaſu · 

ry or a Court martial than the Seſſion. Others were for trying the cuſtom; but the gene · 

rality of the Lords thought it an act of oppreſſion to detain anꝝ part of the poor · Soldiers 
pay on account of clothing, which was never given them; and therefore ms. the . 
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n en 00: he Bert ar Ancandalep 1 
ol 6000 werks granted by bis father co the decesgte . ay, 2323 
a gainſt- which there gere ſundry preſumptiana rggd hac je Was never-heard ef b che 
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ſpace, of 30 Mears j h 


no. neceſſity for examining the inftrumencary witneſſes, ſeeing the letter, ackne 
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purſaes.s redu@tion-and jeprobarion of a bun | 
45d Sir John Dukzie!- of: Glennze, in 16625, 


reasy; there was another band fora lefik r; furs, , the/antualrents 2 
whereof, hid bern punctu - paid and exacted : And: one of the wWitueſſes in the bond, 


accidentally here, the Earl oraved to have him examioed-on the verity of his ſabſcription. 


Glenhue, for aſtructing and gdminiculating t he bond, produc ed a lette tter of the fame date 
With the bond, and relative thereto, wrote by the Barf s fat 


the Earl to be his father's hand- writ, ſufficienti documented and ſupported the bond. 5 


1 


9 


: 


4 


| vn the-20th of June faſt, he muſt be reppted, in conſtruction of Jaw, as/{til} a priſoner ; " 


* — 
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nt: therefore they foünd the deſire of his bill, cr a 
ament z therefore they found che deſire of his bill, 8 
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Ju 3. 1700. Mr. Robert Bruce, broth 
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The Lords were divided, whether a witneſs in an improbat ion could be reteited to lie in 


11 carried in the affirmative, that he might. The next difficulty Was, he could hot de- 


"ez in reſpect the bond was not gi in-the field; But there being a certification'obtains =» 
ageinſt it in the Outer · houſe, the very end of rhe Seſſion; ſome urged, Ah behoxed to 


oo be conditional ; il November. (as all certifications u improbat I ions the laſt week e of the 
_ Seſſion uſe to; 


- 


yet ebe Lords-ordained-it; co be extracted. if it were not prodaced be. 


twixt and the loth af Auguſt next, to the eſſect the witneſs might ebmpear and depone 


before the 3 Oxdinaries on the bills in time of vacance, or any two of them, anent th bd 7 
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of their on number to 


Lanton, in order to a roup and ſule of it purſued by George Lockhart af Cartwath, and 


take a. trial and probation of the true rental of the eſtate of Sir Alexander Cock born f 


others, his ereditors, Lanton by s bill craved à proteckion from the Lords, that he 


migbt be-preſenc at the ccenting the aid commiſion and til ing the prebatzon, none being 
able to demonſtrate his manner & improvement of land o well as himſelf. The Lords 
conſidered he had been lately. impriſoned in the Tolbooth of Edinburgh by Lady Mary 


edy, and athers, and having made his eſcape thar/night; the rabble broke up the priſon 


$553; 
: 3 5 


alſo the act of Parliament 1684, regulating protections, allows them only where'they are 
eceffarily addaced as parties or witneſſes, ſo that this caſe fell nat under the act uf Purli- 
protection, could not be 


. 
* * * 
* 99 n 
* a a 
4 4 
. 


1 1 921 BE EO OO” Ae 

* 3 83 3 4 - le 5 R 4 

N 0 Py CEN e * ES, (ED 3 7 8 1 5 AE 
Pons TO SI 1 FJ - Is . : 1 i 5 

7 F 1 £4 24 


ing, that his breather having become unfit for buſineſs, and himſelf having been ſeveral 
years abread as Chaplain to ane of the King's men of war, the affairs of that eltate had 
come to be neglected and run in confuſion; therefore era ved to remove the preſent Factor, 


| and offered ſufficient caution to the ereditors, if he were authorized to be Factor. The 


Lords did not think it ſafe, for the intereſt of che creditors, to put the apparent beir's 
poſſeſſian of a burdened eſtate, tho? by miſmanagement rhe debt had conſiderably 
grown, and therefore refuſed the defire of his bill: But the Earl of Southeſk (who is a 
conſiderable. creditor) and his tutors craving one MLauchlan to be made Factor, and who 
offered to live in the houſe, which: would be very beneficial: to all the creditors, ſeeing he 
would pre vent any farther cutting of the planting which the Laird had hitherto. done; 


and it being anſwered, That M. Lauchlan was Southefk's Chamberlain, and the placing of 


him were to put my Lord in poſſeſſion, to the prejudice of all the reſt of the creditors; and 


to give him che houſe to dwell in, was to diſpoſſeſs the Laird ſummarily without a watn- 


ing, who expected a conſiderable reverſſan of his eſtate after payment of the creditors. 
The Lords refuſed to change the preſent Factor, or to diſpoſſeſs the heir from the manſion - 


Houſe now in the end of a Seſſion; but ordained: John Graham, who is ſtill the Factor, to 
| F that no more of che policy or planting be ſpoiled, but prejudice to them to apply to the 
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1 The Parliament vaving fitten down on the 29th of OReber 1700, the Seſſion wat, by ſeveral 
. 98s, from time ta time, adjourned to the 28th f January 1701;'but the Parliament not baving 


ren till the it of February,” being Saturday, the Seſſion entered on bufineſs the 4th of fo 
month, being Tueſday; and, in reg ard of the uncertainty, the people were long in doubt, whether 
here wouid be! any Seffion this winter or net, therefore little buſineſs was done in this month 
bebruary; only proceſſet were prepared and put in readineſs againſt the Summer Seſion. 
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q February g. 170%. George Lockhart of Carnwath entered his proteſtation againſt the 
cercet ok che Lords pronounced the end of July laſt, preferring Sir Thomas Moncrief 


al the Rac of Ceamfurd's- children their infeſtment on'Cockburn of Lanton's eſtare, to 
EO oh . Carnwath's 


a having lived theſe, many years bygone im Ireland, and being now „ 
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1 eee N 1 RT e e 15 ten a dey 
en cauſe it muſt de tempus! utile; and not continuum ds dit in dim. 
Fubruatys. %%, George Ayric Merchant A eee wing 
* Chants Ae and there being mutual procel 
1 - heirs'procure a-warrant from the Sheriff of 1 lt the 
ea Kyrie 3-whereupon he is impriſoned, and gives in à bill of vin Sizing + Je. be 9 
„eee eee unwarrantably incarcerate, 1m, That there way no” law for ſummar at- 
_ + |, __ * «machmentarithe inttance of creditors, much" leſs of their executors: and repreſentatives; 
And whatever: the Lords. of Seſſtom or Privy-Councit have dene in 1 Caſes, 9 
When parties were in meditatione füge, us in Maſon's eaſe; 3oth November | 
. __ — - rior/ Judges neverattempred-ir3 and/by the 8th act 16723 ie is ovly- allowed 16 Bor 
for payment of meat and drink, and other ſuch sccompts. 2d, That this was done ie 
5 2 after litifeont ſtarion in the cauſe, eontrary to the common law, that, during the 
dependence, nibil e Fmovandum.' Anſwered, That by ehe Enplithlaw any man may be 
| 5 arreſted on a claim for debt omy, if it wWas found malitious, head his expences for the 
= -: Web impriſonment 3/ and that it was the conſtant cuſtom of che Borderers to ſeize 
upon one another, there being norway to reach their effects; end which cuſtem was fuftain- | 
eech hyethe Lords on che 1 gen N January 167 6, Bell contra Robertſom z and che act of Par- 
Husment t 16%, enpreßy relates to the ſubſects of this kingdom, ond: not to rangers: 
. And it. does not alter the cafe; at hatever ſtep:of the proteſd the atrathmenr be made, e- 
1 + ſpecially where Ayrie wWas not perſonally preſent. at the beginning „but only appeared by 
E 2 huis procurator; and there wus no? more required, but that he ſhonld find cautidt: judicio 
I. Alti es judicatum felvi, upon which he was to be Hberate; and this-wss daily exaRted from = 
Scotſmen deprebended in Tage Engliſt. borders; and therefore retotſions juris imiqui (if it were 
| ſo) codem jure uti debent. The Lords eee es it inconvenient to alter ſuch a general coftom; | 
and therefore refuſed to ſet him at Hberry, unſeſs he found cubtion jndicib i, Sc. but 
_ judged it likewiſe equftable, that the purſuers ſhould alſo find caution to Wen euſt = 
—_ --;-: « ſuceambed} to refund his damage and loſs by the iwrongaus impriſonmenn rt. 
W February: 8.1701. Irving of Drum purſues Irving of 3 Ir "his blu miſſion, 
WEE. for ſundry years bygone, with the rents of a barony belonging e Drum, for Which he 
had do wetten factory or commiſſion, but only verbally and as à friend; and witneſſes 
=— . - having proven his partial intromiſſion with ſome of the rooms of that barony 3: this was 
Arge as a promiſeuous intromillion to make him comptable for the whole, which the Lords 
reßpelled. Then Drum offered to ſupply it by his 1 againſt which Artamfoord alledged, 
. baving elected your manner of probation by wirneſſes, you cannet now recur to 
. my bath. Anſevered, There is no fear of contradictory probation in this caſe, for it is 
„ referred to your oath, what farther you intromitted with more than is already en | 
bob our receipts,” or che witneſſes depoſitions.” The. Lords ordained him-to'depene : But 
{- a2queſtion aroſe; it he might noraczect bis diſcharge to his oath, as well as they made 
: = - him now to conſtitute the charge againſt himſelf by his oath ;. and if he might not law 
: fully depone, as I intromitted at Drum's deſire without wit; ſo I paid it in to him again 
= without any writ from bim; or if his- oath in that caſe would be divided, and prove the 
Charge againſt him, but not his own'diſcharge, or if it behoved to be taken altogetber 
= complexly. The Lords allowed him to depone 2s he*thouphr fit, ; reſerving to-rhemſclves 
ET; "Tg. coplideration and import of the qualities at the adviſing of the vn | WS 
"Es « Huus uery 1 11. $70 ls . Ar gh wenn Mm the'Ourer-houſes' ane" 0 the oblerves are the | 
wer. „ 5 N Kt: e 2 
Hlalcraig Mariel John wig aro Fe Edinborgh, againſt Marjory eu, | 
n was a purfuit for 533 1 19 ſtivers, contained in an accepted bill, but proteſted 
for not payment. Altedged,” That it was accepted canſa data et non ſecuta, ſeeing the Draw- 
er was to have paid the value to a Merchant in Rotterdam for goods received from bim; 
and ta ft, the Drawer broke before the term of payment of the bill without ſatisfying 
that Factor, and ſo ſhe cannot be liable. Anſwered,” The bill is opponed, bearing, fer va. 
Aue received; which being, by her acceptance, acknowledged by her, the can never pretend 
| now che cauſe of the bill not to have been implemented; and à bill bearing value received, 
s a fungible, and like a bag of money, and no exceptiom is competent againſt it. Keplicd, 
"This were good among ſtrangersz but this bill. being made payable to the Drawer's brother, 
the narrative can never prove inter conjutos; but by the act of Parliament 162 1; mult be 
inſtructed aliunde. Duptied, The act of Phchomevit takes no #place in“ bills of- exchange, 
ich. for expedition of commerce, do fietioneguris paſs from hand to hand, like ready mo- 
ney, their currency: being the life and foundation of trade. The. Lords comſide red, that 
„ _ muſt not be fettered and — with municipal ſtatutes, but muſt be regulate by the 
ius gentium et lem mercatorid tecei ved im che trading plates of Europe; but thought, if it had 
49: born only for value in accompt. they would have, in this caſe betwixt two brothers, cauſed 
3 0 Ne eats b ä vc wen lame — me 
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5 ea eee $7 1 #fall a ad lch „neh e bf 28 af 1 
change, bearing for: v1 ri betwixt Wightman 54 Cuthberiſon a But lere it 
1 exprefely;valueTreceived,! the: Lords wonld Fs tech ine fart het Fr uof for infixuc- = 


dom dt the ncbous n wolcſs they wouldiconvd „EF 1. 5 e 


- tive 70 AW —— bankrupts, inſtead of Etantivg!bunds%p M ener: 705 
„ now give chem bills of exchange.- YO TORS IETF & it] With 151 05 55 
Fibnuat) x 31 1, Margaret Pollock, as chgentrix t Jahn enll,/ch er bolbeng, 
.. putſucs' Robert Spreult in Drumgrain for 100 ,merks — — || Wedged, The 
bond was contlitiemal, aud not payable till he at tained th ape of 21 years complet «and 
me replyingz:that-he was put his minority before hie denth) und thit being admiued to 
ber probutions ſhet adduced two wWitneſſes, who depones 

ige, in June 1679, and tho they knew not preeiſtly his age, yet he was then be: 

_  rween a lack and a man; and for his death, ſhe produced his teſtament confirmed in 1697, 

2 be bad deceaſtd in 169 8 'hjs probaꝭ ion coming to be adviſed, it was con- 

tende for th widow; that the witneſſes conjecture: of his age in 1659, aß being then be 
wirt a lad and a man, maſt be fixed at his pl pubertas of 18, and ſo, in 1682, he was 

a1, unt erm chat year it muſt bear annualrent conform to tlie bond. Hnfuured, That was 

a very uncertain ſtandard and meaſure, for ſome at 12 or 14 will lock more like a man 

than another of a leſſet ee at 18: Andi as to the aſſert ion an the teſtament, that lie died 
in 169% #hat; was no ways-probative nor authentick! for it is known: the Commiſſass 


<4 


J that they Jaw him At Both - 5 


ke uO probation of che part yts death, but anſerd it en the up-giver of the teſtament or 


— Let the Ae would f ee was dend at the Kane it WAs 
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February 15. 147015 Peter Archibald's daighter,46 young laſs; Win gail three. years . 5 


in the houſe. of James Wilſon, Burgeſs of Edinburgh, and got her breeding and education 
chere, he purſues her father for her aliment during that time. Vid. ſapra, 2d Jan. 11 
Allalged, imo, She was put in the quality of a ſervant, and went their errands. ad, No 
1 no paction, and tho? ſhe was a minor, yet he might validly have phion, | 
ed for an aliment with her father; - which: not having done, it was to be preſumed gratai- | 
tous. Afeuered to the firſt, She was not capable of doing any uke, Worthy of ber 
8 and, entertainment. 2do, She was not kept as a ſervant, but put 10 ſehools and li- 
berally educate. As to the ſecond, Whatever may be preſomed, where a friend comes and 
| Keys ſome'time for @ viſit; yet here no ſuch : preſumption can take place, where the ſtaid 
three ycars; and tho” there was no ſtipulation or exprels pation, yet that does not infer 
a donation, where, 1m, the giver of the aliment is hut a poor perſon, and ſo not pre- 
ſumed to be gifted. 2do, If the be debtor, non præſumitur donare: But Wilſon owed 
Peter Archibald 300 merks: by bond, which made Wilſon advance the aliment the more 
frankly; that he kv he would have retention and compenſation of his bond pro tanto, as 
was decided igth Deceniber 1668, Winrame cuntra Elies. The Lords repelled the de- | 
fences, and found an aliment due; but modified it only to 100 merks 4 2 in full of all. 
February 18. 170 7. Arniſton reported Mrs. Martha Temple, relict of Mr. Edward Ruth- 
ven, against Hagh Wallace of Ingliſton and Murray of Spot and his Lady. Mrs. Martha 
being provided to a jointure of L. 200 Sterling out of the lands of Corſtorphin by way 
of annuity, for her ſurer payment, ſhe tranſacted with Ingliſton, and quit it for I. 180 
Sterling yearly and when ſhe charges him on his bond, he ſaſpends, that it is arreſted in 
his hands. wa They are only laid on upon depending proceſſes againſt her, at the 
inſtanee of John Bailic-Apothecary,: the Laird of Spot, Baile Brand, and other creditors - 
of her huſband's, and fo are looſable on caution, and ſhe had offered; ſufficient caution, 
and yet che Clerk to the bills had refuſed it. The Lords, to try if the claims on which 
| Tele proceſſes were founded were clear and liquid debrs, allowed the arreſters to be cited 
intidenter in chis ſuſpenſion: Aud after hearing them, it being urged that the” might have 
up her money on the eaution offered, viz. Alexander Bruce, her agent, and Sir William 
Bruce, as his atteſtor; the Lords conſidered that they could not hoc - or dine diſcuſs the ſe- 
veral arreſters their intereſts, they not being cited to that eſſect, but only to clear the 
Lords how! far the caution might be receivable or not, and that it wight be of dangerous 
conſequence to interpoſe and judge as to the ſufficiency of-caurion-offered, that being the pe- 
_ culiar province of the Clerks, yet if they ſhould refuſe cautioners beyond exception, no 
daubt the Lords had power to over · rule them: Therefore they ordained: the cautioner and 
| his atteſtor to be received; and the conſigned money to be given up to Mrs. Martha. The 
Lords had, in July laſt, declared the caution offered by Colonel Erſkine ſufficient, but chat 
was in the roup of the Earldom of Kincardin, where the creditors had the. eſtate in ſecurity 
2 well as the caution; and the Lords were remembered that for looſing an arreſtment which 
| was laid on upon a decreet againſt Hay of Park, and allowing it to be done on caution, 
| wie 'theſe: even. ee r The debt to the pgs * 0K their board of an aſſigna - 
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5 twelve ye urs old, within Two, years-of their ehuſing: their curators; 


| | inghowoſt their hmplicity and-c 


459%; diſcha 
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et down ſupra: DTD. bal i, Jui the #4 e apes een une 
1 34 — Cieilia Fotliriagbam, ſiſter tol the Lairdof 


rie to Docter Kinloch, Laird of hy; and being deft with ſeueral children, ſhe net mar- 
ries Ogiſoſe of Muriſe ; und g controverly, 


Poury, being firſt mar- 5 


ee eee of her childreniatPrivy 
Council, it ends in a tranſaction, by. which chey axe allowed o with her tillithey were 


and then they avere to 
be ſequeſtrate in r and, æhat they might nut be influenced in the free - 


. dom of their election, and ſhe as ro have an allo wante for their aliment till that time. The 
__ _ ile being boardediat-ſchools in-Duhdee;2cheit mother andcher- ſecbnd huſband cauſe 
tale but brio ves from the chancery for chuſing cutate 


to the eldeſt ſon; and chereon cites 
preſent fanvet ric act of Parlia- 


ty, as his neatoſt of kin on the morher's:fide, to 0 


- ment 1672, h gives in an atyocitioniof.qhe brieves on thir tu reaſons: 1m That this 
Was againſt the faith and deſign of Ther contract puſt bett vixt them for ſecuring the children 


1\ impreſſions in electing and naming rheit curat 


0 8. „ 240 That 3 and an 


ds, co obviste all deſigns, advoented. the. opped the e * 


leQion. It might be fit, by an act: of Tatana, 00 ö 


trepanned and ãinpoſed on in making the tion of rheirtutors ; experience ſhow- | . 


edulity is abuſod in that. matter to their great prejudice. 


es 1 true the Sth act of Parliament 69s aſlows! the Lords tg emo ve cutatois r to find 


better esution, dre their uondition begins to fail; but; this is Hot an adequate _ 
for the diſcaſe, importunity, flartery, and crafty inſinuations being as like prevail on a 
. aveak minor as upon perſons dn;:death+bed;- which is prevented hy a prohibition--- eee 
meu 21. 1% The Town - Council of Edinbu rgh rr a- 
0 opened a neo port at the foot of Halkerſtons Wynd,. for the con veniency of thoſe who 
Went on foot to Leith and Robert Malloch having thereafter acquired ſome of the lands on 


the other ſide of the Narrh Loch, and made yards and huilt houſes thereon; and elſo having 


8 invited ſundry Weavers; auch other good tradeſnien; to ſet up at Moutrees+hills;- and the 


Ddacons of exafts finding this prejudicial to them; and contrary 0 the 1 8 tb act of Parl. 
aging rde exerciſe of Craftſinen within the ſuburbs of burrows royal, they nei- 
eher beuring cot nor lot, nor päying ſtent, as the Burgeſſes da; they. prevail with the 


Magiſtrares” 6f Edinburgh in September 1700 à liitle before the election: to oloſe up that 


pore. ' Robert Malloch preſents a bill of fuſpenſic 


T2 


of that act and order, whereon my Lord 


Whitedill, -\then Ordinary, gives 4 ſilt of execution; but either it was fully load up before 
5 ke intimaticd of the ſiſt, or the tradeſmen p proceeded on their hazard. Robert Malloch, by 
A bill ee the Lords, complains of this as 4 Cab of their authority, and contrary to law; 

Wien being referred to the Lord Anttruther, then Ordinary on the bills, eee by 


tte Magiſtrates; That the opening or eloſing of their ports was n point of government and 
policy of the burgh, and wholly in their on power. They acknowledged; — and 
entries co the city, as had been; uſed and poſſeſſed paſt memory, or during tlie ſpace of 40 
years, could not“ be ſhut up; ; bur within that ſpace; they were zudges to the Convenience 
kheteof; and if they found any prejudice, they migbt alter ita And here there was a vi- 
ble diſadvantage; for their on tradeſmen run out to this place, and ſet up there, contrary 
to the foreſaid i 54th act; and as to their work ing after intimution of the Lords ſtop, they 
denied the ſame. Anſwered, That the gates of cities were Juris publici, and — 
In law inter ven ſunias; and where there is once 4 jus guaſtum to the people, the ſame 
Cannot be taken àway to their prejudice; and forty years poſſeſſion is tao long; ſeven years 
being ſufficient in ſuch caſes to introduce the benefit of a Þ oſſefſory judgment: And the 010 act 
Aal is now derogate from by the 3 iſt act 1693, introducing à communication of trade 


6 WG burghs of barony and regaſity, they bearing æ part of the burden with the burzows-royal, 


and this place of Moutrees“ hill" lies within the ſnire. There alſo aroſe anothet debate be- 


tween the Town and the ſaid Robert. He alledged, That in ſo far as his ground fronted 


With the North Loch, he had intereſt therein, as it is with heritors bounding to the banks 


k rivers, $23: 40d 24 Inſtit. de rer. div. and therefore he filled it up with earth taken out 
- of a quarry, and dene over the Loch to the Town's fide to their prejudice.” The Town, 
on the other hand, did ſtop the vent and paſſage of the: Loch, which made it overflow and 


drown” Robert's new acquired ground, of which he likewiſe complained as an act of oppreſſion. 
They an/w##ed/"Phe North Loch was wholly theirs, and within the Royalty, and contained 
In their charter, and rherefore he could drain no part of it, „eſpecially to make it regorge and 
inundate on their! fide! The Lords were going to take trial by examining the wit neſſes, 


N Hut the Magiſtrates prevented it, by opening the ſaid poets their own accord. without a. 


un order, and let the ſluice ann, eee Rage; : CCC ( 


; 67 2 23. i 1701. Robert Smith Chirargom: having purſued aka; Hamilton in Elgio, 
Foy Pe ent of L. oy: he had intruſted HTS uplift from 1 his debtors; he firſt de. 
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ney for one Wha had: Joſt the eauſe to icravere 
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| there. is 4 parallel, 
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10 ee beenden ings grad . out — ſrieniiby gr au the: 
adutinicles, Shen he founded ian & diſcharge; anil it being tefocted to dis dab 


— 


gwerſüng, ar laſt con peared; and deponed that 979 and included hereupeine 
de is Alloilzied and gains che cauſefe, But Smithrginitg in a dilly repreſenting how eaomni- 


dous he had been l the ER of this proceſs, and-ha-mott difingeruauſty-denjed: — int y. 


till it washelearlytuproven againſt him and that cle, had; deelined:all along to depone, by! 
which he had p Nabert a michito- vaſt expenceb-itvadducing witneſſes io evidet thelttutt; 
and therefgte ra vad he might be condemned i nba ; The? Lords thought the 24 
dex peuces of him who had gained it's ſecing 
ls of law lay zuſt in the contrary, that victus vifiori in expenſis candemnatun: Tet the 
ds. conſide ting chat ſuch caſes migli fall out, where: the party who, winscthe cauſe max 


de wolt emen in the managing of it, and that hère he had malitiouſſy put Nr. Smich*: 
ings eral which afterwards he acknowledged: therefore che) ces 

| pe {which they modified tu L. 200 Scots, eſpecially: ſeeing 

his abſolvitor proceeded upon bis own: a" This is the firſt caſe in which Lhaveublerved: 

1 the victor to pay the ex pences of him Who has ſuccum bed in che cauſe; but in effect it was 


{s.. In the Engliſh lar, N 
bet wixt Mrs. Jones and Sir Robert Ker, marked by Mr. Turner 1 w_ = 


agement of the: 


ipod in modum piene for hit: calumn! ious me 


his Folio nittory of remarkable providences. cap. S946: FFF „ 


1. 


2 J reported Robert Rutherford againſt Sir Roben Douglas of Airdit; „ 
ſuncan Ronald Writer,. Sir Robert, at Whit- 
left in the hands of. the ſaid Duncan, his Agent, 4 30 Sterling. to: be Pai * 
6 ons Ogilvie, on his clearing ſome right; but that not being ſo quickly done, it is reſolved | 
that Duncan ſhall lend out the money, but ſo as it may be e iſily raiſed, for which end he 
gives it in to Robert Rutherford Caſhier for Provoſt Home and the other Commiſſaries to 
che ariny, and takes a ticket payable to himſelf; but the Commiſſaries having met ſome time 
| after, they, by an act of Sederunt, ſubſcribed with ee declared there was 2.1 30 
Sterling barremed at Lammas 1699 from Sir Robert Douglas, for which they were to give 
him bond with annualrent from the ſad term ee In the me in time Duncan Ronadd 
dies and his ſon finding the ticket amongit his farber's papers, he claims the fam. Sir Ro- 
bert Douglas founding on the act of Sederunt. Robert Rutherford ſuſpends on double 
poindling, wherein Mr. Ronald's children craved to be preferred, im reſpect of the clear liquid ; 
obligement given to their father for repayment of the ſaid L. 190 Sterling. Fir Robert 


now of Gleanbervy; and the children of D 
ſunday 16. 95 * 


Douglas urged, that the 


money contained in that ticket was his, Which he endeavoured to 


evince from thir probabilities and preſumptions, that be offered to prove by the oiths of 
Lonald's relict, and his ſervants, apprentices, that he depoſitated in his hands L. 150 
Sterling, and that when/be-lent it to the Commiſſars of the army, he declared it was Sir 


Duncan 


Robert's money; and that the deceas'd Hugh Blairy.then C 


keeper to the Commiſſars, has 


expreſoly ſet it down in his book, that it was Sir Robert's s money. which fortifies the Ae 
claration contained in their act of Sederunt. Huſwered, They opponed the tieket payuble 


to Duncan Ronald and his heirs, and if he was but a truſtee for Sir Robert, bat now, by 


| the late act of Parliament 1696, can only be proven ſcripto wel Juramento of the party in- 
ttuſted, who being now dead, there remained no imaginable way to clear it but a en 


under Duncan Ronald's hand, which they did not pretend to have. Auſwered, That act of 


Parliament did not concern this caſe, but was only intended where one did not thinł fit to in · 
ſert their own name in a writ, but borrowed the name of another; and what if I truſt a ſer · 


vunt to pay or uplift a ſum, muſt I have writ from him to inſtruct it was my money. The 


Vords demurred, if the act of Parliament did extend to this caſe, and thought it ax þ fafe by- 
düiiſtinctions to diminiſn the ſecurity of that new law; yet to have the matter fully before 
them, they allowed Sir Robert, before anſwer, to prove the facts condeſcended on by 
him, and gave him a diligence for recovery of Hugh Blair's books, and this in regard it 
was very preſumable to be the ſame individual ſum Sir Robert left with Mr, Ronald. Yet- 
ſome thought there might be two different ſums; for there is here both diverſtas Per ſona 
rum, et diverſe: obligationum forme et ſtipulationes, cho cadem ſumma. See Menochius de ar- 
a 1 Judicum-queſt. lib 2. cent. 3. caſ. 213.; and Maſcardus de probationibus. 


be 27% 101. Aliſon and Black, Clerk to the regality of Dumfermling, ten 
r. James Hart Miniſter at Ratho, on this ground; ; that Thomas Ceſsford, the ſaid Mr. 


| James, and another „hay ing granted bond to one Handy ſide for 1000 merks, and the credi- 


tor afterwards craving farther ſecurity, Ceſsford did prevail with Black to bind with him 
in a bond of {corroboration. - Ceſsford being broke, Handyſide diftreſſes Black, and cauſes 
him pay the Whole, and takes an aſſignation in one Aliſon's name to the firſt bond, and 


thereon cauſes charge Mr. James Hart, who ſuſpends on this reaſon, that William Black, 
the charger's cedent, ſtanding bound in a bond of corroboration as co · principal with Ceſs- 


5 ford, . was Indeed: the Faiigipa, debtor, Black 1 18 as much co-principal- as if he had been 
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Mr Hatt for bis proportion 2 e his: e only — Jura juribus. 

7 Anſwered for; Black, That tho? Hbe hound: conjun&tly and {everanyt-yer;, em natura: m. 
only a-cavtioner,. and the: very bond carries, 1thatiCeſsfordjiitheſcouprincipily! had received 
5 money betore, and 01 only ac cel jus bligationi,  which'is the defini don of caution- | 

er; and Jaw/looks:1 more terthings chan wards, according to that rule plus valet quo; agi. 
8 guam dun Hmulate tuntipitur; they, in the. firſt bond, are all e er J me, and 
therefore they mult relieve-me-of:the whole; without deducing of any part, and every one 
of them is as much bound in ſolilam to relic ue de a8 Cewford was; and onthe view ot this 
 ſeourity and relief, I did the more-frankly engage in the oorroboration: And the I be en. 
ed conjunctiy and ſeverally, and as corrrus delendi et promittendi ta the ereditor, for his 
lecurity,, which: -was juſt, yet by theſe words, hoc non agrbutur, to out me off ſtom my full 
relief eee the firſt bond Replied; Phe common law” en epiſtola divi 

5 _ Hadriant has jntroduced! inter Forreos- debendi>beneficium"droifionis;; which: privilege and encep-· 
ps * is competent, whether the) be / bound in the lame. obligation or ae en ones, 3. 

. e reis, parum nefent ſpondeant an ſeparutim, Prumirtanr, cum buc adtum inter 

et Fit ut duo rei conſtitunmur, et bit nulla fit novatioz neither does it import Which of them 
get the monty, 1. 4. C. eadam tit. and therefore Mr. Black is as much bound us if he had 
been one of; heco prineipals er correi debemdi im the rst original obligation, and cannot 
force Mr. Hart to pay the whole ; and the Lords found ſo. i à more favourable cafe; on 
the 230 of February 1611; Arnot againſt Gordon of Home, that a cautioner in- a ſolpen- | 

- ion! having paid the debt, and vecurring againſt the obligants in!the'firſt-bond; the Lords 

found: he was bound to deduce his: :0wn: part. The Lords thinking the caſe in apicibus ju. 

ru, betwirt equity and 1 reſol ved to. 8 | ene! in 
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"June 6547 08. W lions 3 Dlerchsat in ondon, nw George Watſon, bs Fado, 

1 Duncan M' Intoſh Merchant in Edinburgh, for L. 56 Sterling contained in his ac- 

depted bill of exchange, in 2698. Alledzel, N — yore on ancey 48 Factor, be · 

cauſe Clopton, your conſtituent; is either turned bankrupt conform-to-theiſtarore-in Eng- 

__ -land;31org.240,:48 dead fince the proceſs, and ſo vf factory falls us extinct; and either 

bf hir being ſuſtained as relevant, che defender, for proving the purſuer's death, adduces 
ſugdty miſſi ve letters from perſons of credit and integrity at London, ; 

| fairs running into confuſion, he went for Perſia or che Eaſt Indies; and | 

the Turky Merchant's came, that he died in his way thither at Scanderoun in"Cilicia, a 

province of Ata minor Wand alſo he adduces witheſſes who depone on the eommon report 
_ and fame of bis. being kolden and repute dead, and chat his wife and children/.were in 

mwmournings for him, and farther. prodüted ian atteſtation from the Secretary of the Eaſt - 
India Company anent it, and an extract of the adminiſtration of his teſtament out of the 
pPrerogative Court of Canterbury to one Gabriel Glover. Auſwered, The preſumption of 

Jaw , Was, chat ſemel vivus aubuc viwere præſumitur, eſpecially where he was an old man; 

and tbo' this may be taken off by a\ contrary preſumption of his death, yet the conjectures 

| -here:adduged-were but very ſlender, and were only de auditu, and upon hear. ſay: And 

Where Merchants turn inſolvent, it has been given out that they were dead, andi t eir wi- 

daovrs put on mournings, and ſo forced the creditors to compone and give down their debts: 

Aud for convelling this probation, and putting the affair out of doubt, they produced a 

letter from him in November 1697, à year after they give out he waz 3 The Lords 

having balanced all thir- contrary evidences, and conſidering the alledge ee Was not to 
take away the debt, but only to annul the factory and his power of inp: the money, 
they found the documents adduced, tho? not à full probation of his death, Vet ſufficient to 
the effect of ſt opping the Factor. Then the Factor offering to confirm the ſum before ex- 
tract, the Lords thought this inconſiſtent with the title he purſued on in his ſummons, us 
Factor, and there fore refuſed to receive it hoc ordine; therefore ordained the defender to 
find ſufficient caution to make the ſum forthcoming to any who ſhould-afterwards make vp 
a a ſufficient title. Same propoſed. the conſigning of the money; but that was thought pre- 
2 judicial, to the ereditor, N it would ſtop the curſus uſurarum in the mean time; and ſo 

Caution was appointed, and the factory not ſuſtained; for there was nothing to inſtruct 

20 OG oa in au Was e's: hand-rir, and: chere were otber ure wee a- 
2 if, f | n in 

Fune 10. 4 701. ta 1 W of Taten dient 4 ng, pete by one- Boutchart 
ef nud Paterſon, his aſſigney, againſt the heirs and creditors of Mr. William Clerk Advocate, 
1 a compt and reckoning 1 for his intromiſſions with the mails and duties of the 
appriſed lands, and offcring to pay in the ſuperplus that in the event ſhall not be found ſa- 

1 risfied by * dure 2 And it mw bat 0 _ Ig was __ during 
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* F- — — Wies ante danalüag nah cafes.3/a lab; inſtitüt. 
1 2 "amen proving of tenorsg hand Dirletun d- Ai urin got; tenors 2 10 regal 


| ih - nao Hob nt to regard them ſo as t 
process Robert Craw- againſt. Brown of Blackburn. And for the deciſion. there was a ha 
moldgariom of xhe debt in 


v3 22 Wichaut farther delay. 
profecui 2 ei tenor as gecardd, others to ſuperſtde ex tracting of. the certification till N 


1 8 bo be cba need by dhör dr 
extinction within the legal, containing 4'crohohaf6elaith 


8 . alſo an extract of the aſſignation: 


1/0 Dis fl 181 
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ieclarator) of ſatisfartton'1and | 
f dompt and! ing, pur ond by 
1 his/erediror-appriſing, be equivalent et an orders of redempt ian, for keep- | 


0 nation, and a ſa mme Of. declatator raiſed; thereun, has che: only hab 

* the expiration of 4 gal of compriſiug nr -adjudicatic meyer 

be öbſerved zb Ferwtined | /Pecificie;- and cannot be dane N + Ti thauy 

_ thing tar facichated the debror's intention (to, w 

tous in materia ofliofſay to darey-away'lands by/appri 
ivy; was" "Ayn oe; din lufficient: do 


vio Riligents wdburiict ** bur if vehare Was af — — | 
E woug' K fax it, and was now / ivredeemable; / unleſs an 


a Ae Ay order; and beites Dury, ada 62 j ncaid rontta Halihutton but 
ind. — — i * ee 55 At dls: . wel. 


Dante. 8 


1 pms 5 
| bo Dunſt W kiln 


= nd duties. Neim äequit the lands 'Ealtmgr DT: 
| Wag pate in duction ex dapite inbi ſerved — ligh hamilcea neduc· 
Fo improbarion of the grounds and warrants of che air zuuhertim Nunſe, for 


2 produRtion;' gides inte exttachlof the bnd bearing 
Meiniinviſting 


the priveipals;(4tiwas"aledged; iT hat) in re. noicerafitatioy;con}d;ibe, granted; 

2 dhe bend e eee diligenec; had: followed) thereupon, 
as newer quartelled durin eee e fon the naja anyfiont ary might: dem 

pr bably'fall-byv-bod mifc x hey Had alba pro ing uf chr tenor 


cuimſtant ite caſe like 8 
Kop::@.4crthficarion; 2dJanuary -36730a6# (ed ihoal by! Sgaig, 2 
0th eee Tit abut SpA een For bes of1Þ, i2 #2Wpr 

| — ne: i wh * they: have 


for it Was not done a ill the certification Was cravedz in a 
ſop-certification; as was ſqund in the late 


that oaſe which) inffuenced the Lords aud it alſo ſtood ſuſpend- 
eo it nowny meets Butetllere is a ptactique ! which makes for the purſuer, on tha 


| are Jaly 167 5, Fumerton contru Lutefoot, where vanbexttact was: refufed tho the 


r had attaned poſſeſſion . Phe Lords thought: it hard to refuſei his ptoving of the tenor 


8 tho he had been long an raiſing it; and on the then hatid, it was unreaſonable 


rider of 'the/improbation'; ; :oherefore+ they declared they would xeceive! the 
tenot Arnd es itt chis ache proccis, and heabrthem mage ah relevanch:;of the ad: 
Som /'propoſed:to grant bertification, and leave them 10 


don 75 


Vemberthexty; that. media tempore they may inflt in mak ing up of che tonotg but the ion 
160k the middle c6erſe: aforglaid betwixt thir won There was one circuniſtance hich. 
probation. of the henor the inore ſuſpect, that at the time when this bond was 
regents 1 N vember 1692 5 ele Engliſn Judges gave the partyt back ; the prindipal writ 
ether with che vet racti andi was not Kept at the regiſterꝭ As is done.how and fo the 
to: is. moretunſwerable kor its miſcarry ing When it was, in bis ο]un auſtodys than he can 


2: reaſon ed t hei the other cufe; tho? im butt ede ane 


ae, Wilen called for bymprobation- 1 1609/03: Jikvs! Jt hn ehm 109.200762, 


1. 701% %Arbiſtotio d Robert Smith Chirurgeon againſt tho? Duke of Gor; 


db By Contract betwirt ibem, i in 16845 the [aid Robert was d ſei ve che Duke and bis 


8 or Boos: 


family in 


Which "xr = Dake is to pay him 200 merks.Jof>dalary1 yearly, and hen he is at 
bome to emertain dimm im dis family, and when he. is bent aig have allowance ſor his 


ehrurꝑe 


r 5 und phyicy! i ulſo to ſuperviſe his buildings ant ar chiteQure.;z, for 


Het! Robert purſues dhe Duke, on this laſt clauſe} befor©theSheriff: of Edinburgb, and 
 dbtaingſ@deevest for Lo2.89z5 vf6r ſo many ears board wages, during the years the: Duke 
did not Urs at 25 3 12 e „ TIER mann 
on 
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| ; 2 / bollls of bars, ſome Mrües of ſtraw and 


| bind his Grace, 94%, In it homalegatg hy an cecempt made het wirt- Id. B 
| Duke's chamberlain; and the ſaicd. R 


ae ent u can neuer be bomcloue. Kha Lare 5 
tun doubles; nteded not be fuhſdribed 7 

law if the Duke's principal Was ſigned, by Saiich 
it was ſo founddarely, in a cafe pf. Sinclr of 


dauere been yer;avilling 40 cantion-t6-xefounds ff in the ovnt other preferable 

_ .eoeditars:thoukbbefanndutes: 
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ff gpl rape ; expoleda-roqprit 
 mnd/ tangeny3theirayng h. only hitherto ah ed 
he, 8 mich an iſcaſkoginhe — Hae therefot 
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5 ad bald ) den de dae unaaufe che; ere 


| the frequettifirccepts.clrawmronithemy: 
boch fnmmar applications im dime: or 


; - awuil, as the mathets now rule. This was te 


0 ther deach or ban 
die with thaim 3 und fcemg ot on⁰ bes ben he Mivittere, 


ther credivory, were all diſapppinted by this agurſe, therefore che craved a 
put in to ſſet vr labour — ——— their 


A key ha ant atljodgedt alicady,-:they-mijthe do. ie, Aich then, by hig, Gan night, and au- 


the rental, that ut the —_— 


| *hey eee ee ee cheit ee Dos me {4 


wal nofrvion;ef a houſe made ta une: Hettids, un this reaſon, :that, in the ontzrous cauſe chere 
ue Iced lines wholly delete, which not 
alle . We 


n 1 "EX" 4 q 
Wh „„ IS EN BY, . 1 + 33 . ö e «2 Wang 
- " ; 9 8 >] p l f h * p „ - ; by N > ; x Fi J 7 — 
| be 2 1 78 
1 e . 8 


1 5 nd cas Gs toni 


5 NY 


ſurd om is ing matginal note and which nat Fu Cableribed - — ee er 
ich himſelf, can never; oblige the Duke. fn/wored, imd, There n ark veltiges 


of a fabſcrjption;.tho', by the badngſs af dhe ink. and dhe wearing, of the p e 15 
not ſo dcgile mov. pe — Eſta it mere hot ſubſcribed: hy dhe Duke a all yet-the 
5 bal, in. bis. own caſtody; has; the ſame marginal note, and;chp'.I9; be 


princi · 
not Hgned;by: s the _ 
ir is ſublcribed dy Roberr\Smiths; and; being {o-accepred.by the Doke, it molt. —_— 
War, tne 
: where an atticle of board: wages, ducing, the 


Duke's ahſencn from hom, is ftatgd and alewed. - Rep/ied: to the ift. They opponed the 

marginal nota, here uc ſabſcriptian appeated, nor theileaſt-ohargtor.of. þ Ss: % 0 the 
7 .2d, Non: retevatith the Dukes double was ſigned b. 00 ith, ſecing-rbo-Duke never ha l 

tigned: it cvidencbs · t hat ſiel naver acquietced thereto. To the 3d, the marginal note bei 


that muegal. contracts having 
ti iche partits-eonsraers, bus it Was ſufficient ia 

nd ie gans ter marta fte Dung 5, d 
the margin mote, thb mat ſigned by ihe Dat, (ing erde e i 


finest in 1 of +, fr or 
bby e hat ide Factor ama: F — err 
| | oh Ahe ranking. ef, the creditors, he 


Rauſte the! ſobject,-» The Lords þitherta; hed, granted 
\neredicors found; They, gor Their an- 
ae Ahe Fry er eredi- 


| en Embed as extracted; 


therek eLoxds\aefplred. to 
0 © and prctetmte was Beha ö oF wed, 
- therfactous; who. wand Keef the rehts Anbeig hands, 
Mors give! chem aunſiderable eaes 
than ereditory ſeemed: t be much. Gbber;.10 
. dee eee hen atory by a f Sederu i 
were liable; fot. aithualrenigyt and;the'-thivovaginor e actoch t tbæirgaſon v aue b. 
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e Lord n 
Seer aam n ash oily hat e 14 5 ee Hell 10 eke 7 5 WD d 15 0 q 
Ag theme time; Nit. Robert Wright; Fuktat to the, eftate of Bryce, of Kenner, gave 
in a bill repteſant ing, chat by the! tenants late deli very of . cheir — beer, the prices 
were fallen, ſo that he conjEͥh nt win tothe Sheriff} af \Glackwannan's fiar I within which 
mire the lands lay), which ut Li 5 Scbts, and thtrefure a ved.ihe Lords: Warrant to fell | 
get it allowed When he came 
26; fu his accomprs 3 but the Lords ihonglit it: not regular t give him any directions in the 
matter, bucitefr; him t hir o-. method ii ar :this courſe-they alſo take in ſetting of lands, 
as in the caſe df Meik of Leidcaſfy, hb byſchifl ſhewed that he bad 1 balls of bear, 
capons, as fen · duty pay able d him yearly out of 
e kirk land of Goupa s Grange 1 and-that Souter and Crackats' the herit erz, being ei- 
kropr- the lands lrad licndee thir two. years bygane, none oſſering to med- 
Ripend, and King 's gels, =” 4 
r might 
debts might; nor periſ q; the Lords oonſidered, 


tHoriry They mignis put in à fhctor 3 and; therefore-refuſed the bill. Likeas, hen Factors 


15 cannot get lands ſet to the full avail to what it paid formerly, the Lords zetulſe 49, inter: 


poſe their abthotmy, bepauſe it is frequently. ſought wich no other deſięn but to give down 
may be fold «tiny anworth 10 ede ene e gde 
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eredicors; and ſo they are 
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5 . — 
read, there: 
Janes hae Mars: ina mained legible, i 
Replied; If alk the penaltyrof ſuch vitiations were ry becky ew: gry" asf it hach 
not been obliterate, it might encourage ſuch attempts, and we ſhould daily ſee more viti-/ 
ate papers j therefore they who venture on ſuch tricks ought to have no benefit 
vit at all; ſeeing e eee toi tranſcribe . meet over - WM 
fair, and in mundo, or; if tie affair required haſte; then to add ih-che margin, that ſo much 
„is delete of conſent ;1and-if.vhe. has paid an adequate price for the land then that wil u- 
ſtain without the diſpoſition, The I 
inſiſt on any other documents for aſtructiug ls right. wits oo) lebte Kant ee de n ee 
Fut. 1% Thomas Kincaid being.creditor to S0 of PS eee 
in Hug eee — — ey —— „ 
and purſuimg a coming; and a E do pr to the tet 
1 againſt him which the ſaid Hugh being advertiſed of, be comes in, "and 
makes'faith; and offers e EL but the act not dejng chere; it is delayed till another 
time; and witneſſes aui is put up n · the mipute · book of This bei in the end of 4 
Festen, — — Hugh dies. At the ſutimg down of the next Seſſion, 
1 — and 1 1 therexrrad'of their Gervet of ire 
0 ly 1 1 Tan 4 if che ing in to [pile faith pete 
always offerithemiſclves, 


decreets, thin they v 
0 ee eee, eee ſor dHlay- cauſes long enough; 


ſo roi, Ee, That it. is « certain principle in form that after d party compears and makes 
faith, t | cumduction cannõt eee e the ae be of new cal- 
ede eircamdiatiion ctaved de novo; e ing libelles 
dt random that you q ο ]] ·ͥ their debtur — — were an — rete 

| by pomp ere, to jt mn 4 nil 
-— paycthdivalt ſum; here truly he oed eee 

jen adſciltic, where it my be hover debror; yer 
your callingrand dircumducing of now; or by proving the debt 1 * bis 
eee the mean af prubation by his dat i indeed periſhed. The Lords conſider 
Nee ee truly:oonrtmmacious In) a'proccſs here referred to his *oath;- 
ond; aj d ecrect cont pp I” his! wan Hferime, andH6\endeavotts . 


_- . K. — ire —— whe fo 45 
deck the deim againſt him, he Lords refuſed v0 give out the l — duty c 10 then 
10 inftru&himdebrar by his:-cqmpr- book, or any other manner of ml Sc the Lords 
Had obſerveq ay Lolluſion, or- nergiverſation-in , e e, hey een, not have ſo 
8 2 him Iibur there appeared none 3 e VVV 5 
Jule 2. vor: Whitchill reported Guthry and his tutors againſt Fagarton,” for pay. 
ment of a ſum contained Au tis bond {» Mkedged;' He was not obliged to pay, becauſe, by 
d kerne act bg, t i wompetent to the minor's debrors to alledge, that inventars are 
nate ergo if ahey be. mot debite et ligitine given up, the ſame objection will take 
r mar are null, becauſe the neareſt of kin on the mother's ſide are 
nat cired+-to; che upgiving thereof. 4uſtereu; 1 mo, They are not in the caſe of the ſaid | 
adt of parlament; which, is only where inventars are not male: But here not only are 
_ they-givennpyi hut this very debt purſued for is inſert therein; and tho the neareſt” of 
kin on the-mother's fide are not er yet that was done by a pure miſtake; becauſe ſome 
of the eutors:are:the neareſt of k in themſelves'on the mother's ide. *2do, This objection 
is holt). jus tert to the debtor, who will be fully ſeburet his debt being per expreſſum 
mentioned im the inventar The Lords thought the inventar informal for want of the eitati- 
nz; * tho ſamei ofithe tutors were che neareſt of kin on the mother's ſide, yet they ought 
do Hape thoſe vrho were nent in degree to them e parte\matris : Let the Lords found 
this debt being in che inventary, the debtor had no intereſt ro propone this Aubin (3 I 
| Prejuleeromonmces do tho tl ved of kin, s ten 10 ot 
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=_ In ſo far as; polterigr thereto the aun e e id Gat oforte lands diſpo ae "ny 
=  fimplyito-hisfan/ by his cotit act of marriagej without either mention pen to the 
i 1 , former bond of tailzie: or reſoluti ve clauſes therein contained ʒ which! was a plain and direct 
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Fights ls a hatdeſt-and-obſcurelÞ preſamptiods 1 in aw ind-oupht tt de clearty de- 
monſtrate, otherwiſe it ought mot 6 be. preſumed' z and thodthe contrast matrimoniab makes 
no mention non relation to the tailziep yet it noways revokes, gaſſes or mm 
tore hut hinders it to nd zd ther deeds: condeſcended an ure wo io fregmjzaible with 
it but chey may both ſubſiſte F he Lords found the ſucceſſion: being put in undther channel 
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with no irritancjes, but rather-clauſes; inconſiſtent thevewithor 516 97) 110 ttf ods mo 07, 
eee Full 274 11070 boi the-proteſs of ſale uf the eſtate of Balcoliny}-andthe mutual eomplaints 
„ hetwikt Sir William Hope and Mr. Wilkam Gordon Sir William addueing 2 
. witnels;; it was abjedted againſt him, that he was ultrontous} in ſo far as dt wasboflered to 
_ - be. proven, 5 at on a letter or meſſage ſent᷑ to bim by Sir Wäham cor his aadye he came 
from Pife cd Edinburgh, in order to receive a citation; and therefore oufght tobe rejected. 
e An ultrongous wirneſs is he who compbars 1 uicized; and! offers 
imſelf ready to depone, or inſtigates the purſuer to inſiſt; onthe effurarics ho:ſhalt be a 
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of this anſwer} that ſhe! never offered to confirm till after citation * the purſuer's inſtance, . 5 "i 
and ſo that co never purge the vitioſity of he her prior intromĩſſion. The Lords confidered/ © 1 
tat year and day was allowed by oör law for diſcovetifig the defon@'s „ 1 
inventory; and tfat diligence hy the ereditors before: thut was nimious; and therefore, chu 1 
they bud prevent the confirmation by incenting 4 proceſs, yet ke confirmation „„ 
expede Within the year, it would ſave this odious paſſive title; and it has beetr oft ſo decided . 
24th January 1628; Aldy comra Gray; March 2 f. 1628, ' Eleis/contrg Lindſay; and 28 f = 8 ] 
Jativary 1663; Stevenſon contra Ker, where they were found in ſuch/caſes ro be- only hable 
m vines inbentarii: And Stair is of the ſame opinion, nb. 3. tit. 9. It was alledged 
ere,” That if ſhe had only made uſe of the goods'withip/ the year for preſervation, or cue 
die cauſa, it might have excbſed,” bur ſhe had ſold and diſpoſed on ſome of them; nch 
the Lords did not regard, beeauſe it was for the neceſſury maintenance of the . and „ 
for payment of che tent of the room laboured by her huſband; and "therefore f found 5 
Commigaaries Had Judged wrong, and advocated the: cauſe tö chämſelde.. (13 hoot melt 
uh 4 1701. In the competition bet wixt Walter Carmichael in Eater een, 
Alexander Bertram of Niſbet, to aſſigneys to one debt; Carmichael had the firſt a 
tion, but laſt intimate at the market · eroſs of Edinburgh, and pier and ſhore of Leich, in * 
gard the debtor Was out of -_ kingdom Bertram, tho' the laſt aſſigney, yet Mad intimate 2 
firſt at the croſs and pier, on y he had not raiſed letters of ſupplement. 240, He had pro- * 
duced his"affipnation in a proceſs raiſed in his cedent's name, 5 was equivalent to a legal — 0 
üintimation; and this allo before Carmichaebs intimation. It was objet by Walter Ca-. 
micliael, that he had the only formal intimation, and that Bertram's was null: For, 10, Ie 
Wanted a ſupplement, anch none without the kingdom could be cited, or certiorete without 
_ the warrant and authority ef the King's Ggnet- letters, to be execute at Edinburgh and 
Leith, as the communis patria of all Scotſmen. And as for producing it in the cheik's hands, 
that ein as little have the eſſect of a legal intimation; 1% Becauſe the defender being ab- 
ſent, and not compeating in that action, it can never certiorate him. 245, IN does not 
crave the deereet to go out in his name as aſſigney, but in his cedent's name! The Loris 
Preferred Carmnichael's intimatjon, tho? poſterior, and found the other intormal and noll. 

Juß 5. 1701. Dame Magdalen Kinloch, reli of Sir James Rocliead of Inverleith; be- 
ing infeftinan/annviry: of 3080 merks by year out of theſe lands, purſues a poinding of the 
ground againſt James Rochead her ſort, and Thomas Kay the tenant; but finding the effect 3 
_ of ber paso cds by their carrying away the victual = in the night time, and diſpoſing 7 
on it, ſhe raiſes a newelibel againſt them, for making” wem perſonally liable, às intromitters 1 
with the mails and duties Medged, Every right had its own proper action competent 
thereto ; from a real right of property, whether redeethable or under reverſion; there aroſe 
. ation for che mails and duties of the lands; atd from an infeftment of annualrent did 
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© brathon4p eſtertaꝶ. the. rebcl,,.craycs;to/be.-preferred,. as gonatar conſtitute to his bro 
_ ther'#lifexent-eſchearby the King senchegver 3 end fer inſtructing chat che dends beld of 
the Küpg he produced) a:fcifin flo: ing on a reſignatian made by Arthur Forbes of Babe. 
. then ſuperigr.. in Weſterton's favour, 40 be ß helden of the Line anden beſen pan Well 9 
cnon was infer ee the King's vad in 16871: Objefted,: Deen Major c * 
| eee eee aſtment à not on the gift, for 0. doe mueh a8, Teiſed 4 
4 not en, che infeftment, geben nne, F atem, Arthas Forbes being 
whe io Rugs, had e hems no more 
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1 fs {fubject-w RE a. nd he, was ner obliged- hoc ln abate 
: eee 3h ban ba bad che beneßt of a, poſſeſſory judgment till Bracg's donatar 
miſad -aneduftiens calling; the King's officers, of. ſtate, and his aher Arthur  Forbes's 
= har he would: debate, his gights. The Lords chonght Luperiors. might be thus 
_ prejudged, if f parti Es +6 n la | ENC s thould. apply to the exchequer, and take forth gifts | 
f liferentzeſchegts, a8 if they. were the King's, Vaffais, and then tell, the true ſuperiors, You 
mat call the. officers. Fr Seth and reduce, and therefore tound che Major bound to debate 
alidity -f his right in this ſame proceſs; and, in regard Bracos amerior right; was in- 
he Major ta reply, that either his ad ions were extinct by 
5 payment n intromiffion, or. that the. legal was yet ae e e Gill -roccemable ; 3 and 
: - appointed the rdmary, to take them in ſummarily. in this ſam e proceſs. 4 he 58 2 tens: Fe 5 
eden die George Lock hart, and other. citizens of Glaſgow: baving given in @ com 
1 hugs de „then alt Alen of; parliament, beating, that the King's charter te the burgh o f 
"Glaſgow and the. printed, Act of parliament 1 690 anent electing their, 8 bare ; 
© - vox beenobſeryed,.and-chat; John Anderſon, of.;Dovehill,, Þ wn-council, 
bis dependers.and. neee had unwarrantably overſtented che burgeſſes in L,..32,000, 
aud had cantinuce themſelves in the magiſtracy more than a year, contrary to the old acts 
in' Kiogismes III, reign, ,and that ſundry. of ;the:trades had no vote in the election, where - 
as they Badttwo halls, the one ebene the other of trades, Who ſhould have a ſhare 
in cha eleftions 3, and that ſeyerels ere choſen who were not trafficking merchants; and 
hat they had cxacted, lyhdey:Hlegal impoſitions of tunnage, cartage, crannage; and for bo- 
rough miſſive dues, c. And chis complains being xewitted by gbe-parliament to be diſcuſſed 
— - furnmprily by the. Seſſion, the ,burgelſes, inſſſted, prima loco, on the nullity and-illegality 
. -of the bygone. magiſtracy x, for, during he Kanding of E + a rr Archbiſhop of Glal- 
geo named che Provalt;, und, out of a leet. of nine prelented. to him. he choſe the the three 
bailies: Durin che former abolition; in 1640. the Duke of Lennox Was pteſented by the 
King to the Bi jop's right: And now, at the laſt revolution, King William: allowed them. in 
1689, 4 popular election, and at Michaelmas, thereafter the rown+council to ehuſe their 
ſucceſſotsi the King not ſeeming to be ee his own; right, and fo was obtained by 
-  tubreption, celata veritate vel expreſſo.mendaria, I. 5. et 6. C. Si contra jus vel wiit.. Rube An. 
Ek Hutrad, The glecting by che poll was. permitted in other eee as Well as Glalgow, and to 
conſtitution and eſtabliſt- | 
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ah een, Mr. John Spottiſwood, Advocate, having got an aſſig ation 680 Mc 
Horry: Moriſon-to, a bond due to him by Moriſon of a ee he purſues him before 
the; Sheriff of E. inburgh ; but Preſtongrange apprehend ing the aſſignation to have been e- 
licit from Mi Harry in lefto. to. his prejudice, who was. his neareſt heir, et #liogui Jucceſſ — 
Tus. he gives in a bil of advocation, on this reaſon, that he. had his domicil in Eaſt 
thian, and ſo was not convenable before the Sheriff of Mid- Lothian. ; Anſwered, Preſton. 85 
| 8range ſtaid more at ne than in his countr: ene had eum et larem. __ 
po mother: in- law, Lady, Craigleith, and had likewiſe a feat in 1  College-kirk of Edin- 
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IP en Ae E Urquhart, rener of Sir George of Gight, 
* Piffuthg Lene aug ehe Grebe s af hey Mieten hand | for ale eee, i. G 6, 
_ za, The execution is null, Becauſe 3 it Joes not deſgn the- putfuer; where 1 dne is called 
110 more but Dathe Bidet Uri närt J the purſuer having taken up ihe execution, and 
mn wocured's tw calling fone Ubys A, they profiuce "the füme execution. with this addi 
"Fon rin, © relies of Ser Ceorge Gordon of Gight?” - Wedged,"Theexceution be. 
e :ving 1 been Pain null by he oth act öf parhament 157 2 and quar — could 
© _ Hor be kate up and mended by the "melſenget* 2551 This u 


. arginal addition wants wit⸗ 
3 Heſſes, 7555 To is still null, 12 hie Ah at} 686. 2 $60, "Executions >i9not be mended ex 
+ abe e eſpeslally öfter they” 2 re Sands ar bet 4. tit 38. is peremptory 
A 'ex8eitfon” produces being hee found ective, anorber of a different ecnor can- 
| Hot be admitted becauſe" this were to fix d ü erder ef 16 elesode on che, lubricity of 
4 he witneſſes S "Hiemor 758 Replied, Mended executions have been admitted by the Lords, as 
1 90 the cy iy of Mr umes Alexander againſt the Lady Kinglaſſie in 1692. The Lords 
= thought ir-n6t Hafe, nor conſonant to the act of parliament} to allow parties after quarrelling 
a 70: mend the ities of: theit execution: But ſome thinking the addition of Dame to her 
name was 4 ſußeient defipnation'to difference and difeflminate her from any other, ſeeing 
it was ner pretended that there was another Eliſabeth Urquhart in the kingdom that had 
the title 155 Dime, as being a Kniglit's felict; prefixed to ber name; therefore the Lords 
73 «choſe: rather to bottom: their deciſion on that round, and ordained the! Parties to be heard 
| * ether that defignarion a]s not ſufficient 0 farisfy th e act of parliament; A 
3 Fu 18. 470. The ſheriff and br. e of —— ety won aght by the En 
” ut patliawiemt'r 581, for punkhing tra nſgreſſors anent ervives-and Zaits, and killing 
15 Ol falmon and red fim in the rivers of Dee and Don, baving purſued, by Thomas Far- 
"quharſon their Yocorator-fiſcal, ſome tranſgreſſors, 'and-fined-rhem-z they ſaſpend on dov- 
_ ble pointing, chat they Bye within the Duke of Gordon's regality, and fo all the fines be- 
1 1 to hi und that the't rth act founded on is but a temp rary law, and a commiſſion 
directed. tothe magiſtrates then in office, Cc. as appears by this, that George Earl of 
Ceathgeſs, and Alexander Earl of Sutherland, are therein named, Who were not immortal, 
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| Fon. _ Repjied, a ir Haes' wk e act Belonging to the King, he, by erecting the Duke's 
np 1 icht ive” them to Wide Duke; und this is the ſame caſe with the 1 
Filo ere he "EMT Grant  in{Diinbar of of Wwellkeäd, Sheriff Murray, 2. 

. VVV den 
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King's, and at his 


tranſgreſſions...” 971455 


Ju 22. 70. Mr Robert Blackwood porſuing a forthcoming againſt the Lord St rath- 5 
nauver and John Watſon for his intereſt: Alledged, The arreſtment was executed againſt 
him when he was in his Majeſty's ſervice in Flanders with the army, and never came to 


his knowledge, and he paid the debt before the raiſing of the forthcoming. Anſwered, Our 


law knew no other form to certiorate Scotſmen abroad, either as to arreſtments or citations 
of ſummonſes, but only by executing them at the market - croſs of Edinburgh, and pier and 


| ſhore of Leith; and it was never pretended for an excuſe that he never heard of it; for if 
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Jiu 2341701; John Baillie ef Woodſide purſues Alexander Chancellor merchant in 

Edinburgh for a debt due by Helen Barns, his mother, on this paſſive title, That Helen ha- . 
Ulng an appriſing on the lands of Bagbie, the ſubſcribed a renuncistion thereof, which de 

eeither found among her papers after her deceaſe, and kept it, which meddling was an un- 


- doubted geſtion and behaviour, or it was in his hands before her death, and was after it given 
nad the gift of his mother's eſcheat, which is a probable and colourable title to affoilzic from 


nunciat ions: extinguiſhüng it, th July 1666, Scot contra Auchinleck. Anſwered, His gi- 


this was an heritable ſubject; and her d/po/fitio: omnium bonorum gave as little right, being only 


+ 
* 


predeceffor's fee by renunciations, was a more dangerous invention to the prejudice of credi- 
tors in redeemable rights, and might cover the intromiſſions of apparent heirs more than 
a er e er concrivances had done 8 
Ju 24. 1701. Philiphaugh reported Sir Robert Chieſſy late Provoſt of Edinburgh a- 
gainſt Themas Chieſly now of Dalry. Walter Chieſly of Dalry, in John his eldeſt ſon's 
contract of marriage with Margaret Nicolſon, diſponing the 1ands of Dalry to him, reſerves 
a faculty to burden the eſtate with the ſum of 10;000 merks. In 1676, he exerces this 


| 19,000 merks, without taking the leaſt notice of his having exerced the ſaid power in fa- 
vour of the ſaid Robert. He now purſues Thomas, as repreſenting his father, for payment 


cauſe debitor non preſumitur donare; and Walter had given Sir Robert a diſpoſition to all his 
Jamilia with his father; and bonds granted to bairns are not preſumed to have been deliver- 


ed ab initio, and from their date; as law does in writs granted to ſtrangers; and therefore 
Walter, anytime before delivery, might diſcharge that faculty. 3tio, Sir Robert being 


Executor to his father, hel is liable to warrant his tather's diſcharge, and ſo can never Quar-' 


. 3 nor impugn it; for quem de evictione tenet attio, eundem agentem repellit exceptio. An wer- 
F ue the uſt, Af the diſpoſition of the moveables had been after the heritable bond, there 
Might have been ſome pretence to bave pled the brocard of Debitor non præſumitur; but they 
were of one | | 
„Voten. 2 85 n Hb plement 
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that were ſuſficient; then perſons abroad could never be purſued, and all edictal citations | 
would be ineffectual and null, and would eut off a branch of our law. The Lords repelled 
the defence, and ſultained the arreſtment. Vid. chis at more length, 16th December 


| "Alledgeq, He got it from his mother to give upto the party; and tho his endeavouring to get 
money for it might be a fault, yet it cannot amount to the paſſive title, efpecially ſeeing he 


| behaviour; as Stair ſhews, Iiſtit. pag. 484. and 487.3 and toth;June 1674, Spencerfield cin 
| ..tra Hamilton. 240, He bad a di/poſitio omnium bonorum from his mother, which is enough 
to elide behaviour, Which is only inferred by deeds tranſmitting property, and not by te- 


viag ap and diſpoſing upon the ſaid renunciation, conld-be by no other title but animo domin: 
et beredis; neither does the eſcheat palliate, for that gives right only to moveables, witereas 


; faculty, and grants an heritable bond for that ſum to Robert Chieſly, his youngeſt ſon, 
15 and at the foht of it there is a note wrote, that he had given ſeiſin to his ſon propriis ma- 
| mbus ; but this was never extended nor regiſtrate, and ſo was null. In 1679, in a tranſac- 
| Hon'betwixt him and his eldeſt ſon, the father gives him a full and ample diſcharge and 

_ ; Tenunciation' of that faculty, and reſerved power of burdening the lands with the ſaid 


1 and executry after his deceaſe, which was worth 100. merks. do, The 
bond does not diſpenſe with its non · delivery; and Sir Robert was then a minor, and in 


date and very compatible, and the one could neither be a revocation nor im- 
To * 10 | . 
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bout the -caſualties, mentioned 25th November 1697, which: was remitted by the Lords 
ſingle e e e within his bounds, and why: not to thir fines, ſeen it they be the 
Lords found the act not expired, but a perpetual law; and preferred the magittrates to the 

f mes in queſtion, but prejudice to what the Duke ſhall impoſe in his own courts for ſuck 
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depoſitate in the clerk's hands to get her ceſſo and ſuſpenſion; and belonged to all the creditors | 

as much as to him, and was never his evident. © The Lords repelled the defence, and found 
his intromitting with and diſpoſing on the ſaid renunciarion/after his mother's death, on pro- 
 . Tpeftiof money, was ſufficient- to infer rhe paſſive title of behaviour, and that the gift of e- 
ſcheat nor Aiſpeſitio omnium bonorum did not purge: and thought this way of evacuating the 


of that ſum, with its annualrents. Alledged, 1 have raiſed reduction of the bond; 1mo, Be- 
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ttjsken, fortißes its having been ly delivered. And the father having exhauſted bis 
tlaculty by granting that heritable hand <0 Robert, there was a jus plene quaſfttum to him, 
which the;father.could.not-take away by a diſcharge elicit from him three years. poſteriorz 
. chough creditors may-queſtion- deeds done by parents to children in familia, yet his 
© heir: may not; and proviſions perfected by infeftment co-children are no more revochble, 
and now Sir. Robert has ſeveral years ago infeft himſelf on the. precept contained in 20 | 
bond given him by his father. To the 34, John being beir to his facher præceptione be. 
_ redjtatis, the obligement of warrandice Was heritable, being; oſ-a faculty to burden the 
lands by infeftment, that warrandice did only affect the heir ;; neither was Sir Robert exe - 
cutor, but canfuſione ſolliiur. The Lords — the firſt reaſon of reduction, on the 
maxim, Nen pnaſumitur gravare huredem: And as to the ad, found Sir Robert behoved 
to prove chis bond was a. delivered evident, either so himſelf, or ſome other for his behoof, 
prior to che chſcharge; and that delivery ab initio is not preſumed in this circumſtantiate 
»eeeaſe, and that ſo long as Walter the Gen kept it in his own hands, he might revoke, al- 
- _ ter, or diſcharge it; and that there was a great difference betwixt bonds granted to chil- 
dren that were aminors and in familia, and writs to other extraneous perſons. And 
as to the third reaſon, the Lords found the eldeſt ſon was here creditor by thewarrandice ; 
and that Sir Robert, as ſucceeding. to his father's whole cxecutry, was liable in the oblige- 
ment towärrant the diſcharge, and conſequently: oould not lt for the. $0000. ts; . 
for that was to quarrel his tather's ſubſequent.diſcharge : 
July a g. 1701. Mr. Robert Staart, Advocate, was 3 after bis trial Saeed one of : 
the Lords, on a letter from the King, in place of Merſington, deceaſed in Adgult laſt. 
1+ Zodem die. Whitebill att Henderſon - againſt Muiriſon merchant in Aberdeen. 
Tube caſe was of a bill of exchange accepted, but e for not payment, whereupon the 
creditor; in the bill recurs/ agaiof=the drawer : Who allauged, no action could be ſuſtained 
a againſt him, becauſe e for not paying was not Aelito tempore intimate to him, 
_ - whereby he might have had recourſe againſt the drawer, but that he bad kept it up a year; 
and if this were allowed, then why: not two or three years? And that both Marius 
' ..and Scatlet, Who write on bills of exchange, are poſitive that proteſts for not. pay- 
WR ought : to be adyiſed | wirhin two or chreę poſts thereafter, that the drawer may 
take ſuch mesſures as may be neceſſary for his relief, «otherwiſe be may be expoſed 
to great inconveniencies. ; Anſwered, That certioration holds only in foreign bills of 
exchange, whereas this is an inland bill, where parties may know one another . 
without advertiſement; and that out law preſeribed no definite time for inland commerce. 
To which opinion the Lords inclined 3 but in regard it was alledged the debtor. was broke 
before the term of payment of the bill, and the proteſt, therefore they ordained that matter 
of fact to: be tried; for if that was true, there was no neceſſity of advertiſing the drawer 
_--who could not baue then reached his effects. There would als ariſe ſome: dificulty in the 
way of certioration ; for if they dwell not in one place, here it may be done by way of 
inſtrument before a notary; and witneſſes, how ſhall it be proven that you ſent him a letter, 
and that he accordingly received it, unleſs you eee in re his oath thereupon, if he 
got any letter of advice giving him that account? - l 2 
Ju 29. 1701. ln the cauſe mentioned, 20th: Joly. 8 Mary Lyon againſt Gordon 
of Techmuiry; the probation being led, came to be adviſed this day; and. the Lords found it 
proven, that tho he never owned her for his wife, yet they were generally habite and re- 
pute by the neighbourhood as married perſons, and that he ſeized on her trunks and goods, 
which they thought ſufficient to make him liable in an yearly aliment to her, tho? it 3 
not amount. te declare the marriage, or oblige him to adhere, which was not pioper before 
the Seſhon, butonly competent for the Commiſſaries of Edinburgh; therefore they modi 
fied yearly 200 merks to be paid by him to her during her lifetime, and for her bygone ex- 
pences decerned him to pay her 200 merks more, and that preſently; for the Lords thought 
as he deſerved to be puniſhed for abuſing her, ſo, on the other hand, women who proſtitute 
17 855 themſelves are not to be encouraged nor rewarded. 8 
Juh 30. 1701. Stuart of Grandtully gives in a petition, ne 3 there 
| | Was a proceſs of {ale of Sir Archibald Cockburn of Langton's lands, purſued by George Lock- 
hart of Carnwath, and by ſame agreement betwixt them he was taken off, yet the procels 
could not fall, ſceing he had contribated to the carrying it on, and paid à proportion of 
the. expences ; therefore craved the ſaid proceſs might not be given up, but he allowed to 
carry it on for. his own and the behoof of the other creditors. The Lords diſcharged the 
| clerks to give up the ſaid proceſs. to any un 0 wad e config; The e e inter · 
e Vid. 19 98 5 Fong Weinen, 9 850 a 
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.  Uunlels the defender will prove that he found it among his father's writs. after his deceaſs, 
| ox that pe got it el mudis, Without any fair delivery; and the minute of the ſeifin 
b 8 | F 
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ben 1 1902; James Bird; Writer e6/the/Signer, porſues Moriſon-of RPE . 
* heir to his brother, for declaring the ward, nonentty, and marriage - of his lands, 
whereunto he was conſtiruted donatar by a gift from his Majeſty. The defender being 


paſt minority” at his brother” death, there was no ward due; and for the mogen, the 


bey Was only what the don. 
List could elaim; but decerned for the full mails ani duties ftom the citation to the time of We'd 


; Lords found, before citation in this declarator, the retoured d 


His being entered in the ward: feu and found the vaſſal laſt infeft died in September 1689, 
| andthe eitation in this proceſs was net till June 1699, ſo the retoured mails were due e 


preceding chat citation; and for the caſualty of the marriage, modified two full years of the 5 
Tree rent of the lands; but refuſed to have any confideration of the tocher received by __— 


laſt vaſſal, as a part of his eſtate, in valuing the apparent heif's marriage, becauſe it was 


— 
7 


3 lferented by the relict, and ſo omitted it in the ee, Wen ane ebener. 


ties being unfaveurable. 51 


November 11. 101. In advifng ahe 3 e Lord Salton contra lub, his te · - 
' nant, mentioned th June 1700, the Lords found the offering of caution for the weary 
| rent:did not take away the maſte®s hypotheque in the fruits, ſo as to warrant or authoriſe 
the tenant to carry away the corns at his own: hand off the ground ; for tho' it may be 'ri- 


gid feveriry in a maſter to refuſe! caution, yet tutius ft een . ae ſat 7 


Autis illias fraudulentum et malevolum ;propefitum mutat. © = 


Aelicaſed Earl of Aboyne granted a bond of proviſion to the ſaid Mr George for 10,000... 
_ ' | He purſuing the preſent Karl on the paſſive titles for payment, a defence was pro- 
ned, that the bygone annualrents were all conſumod in his aliment and education, and 
ikewiſe offered to RO tt of the principal ſum paid ſcripto vel juramento which the 

: Loils ſuſtained. V | G xxrwth modified 1000 merks to be paid, medio tempore by the Earl to 
his brother for his Lobliſtence z which was accordingly. done. The Earl having neglectedto 
make his election of his manner of probation, Mr George circumduees the term againſt him, 


£ ene poker wrong put up in the minute book, Mr Charles Gordon for Mr George, contra- 
tyto the act of regulation 1672, and the act of ſederunt, ioth December 168 7. 240, It was null 
is petitione, being extracted for the whole 10,00d merks, when there wus 1000 merks of 
it A pai this laſt vacance. Anſwered to the 1ſt, That the error was inconſideèrable, ſeeing conſtat 
de perſona, . and the Earl had no proceſs with any called Mr Charles, and fo was ſufficiently 


certiorate; and that the acts of parliament and ſederunt require only the ſpecial deſigna- 


tions of the deſender's name, and ſpeak nothing of the purſuer's. And as to the ad, thô“ 
the deereet be extracted for the whole, yet he will deduce the 1080 merks paid, and re · 
ſtriet his charge to the luperplus. The Lords thought the extracting the decreet precipi- 
tant and informal, and therefore allowed the Earl yet to be heard before the Ordinary i in 
the cauſe, what he could inſtruct paid ſcripto vel juramento; but that the purſuer might not 


be any longer delayed, ordained that he Wanna nn, to PRE his ales danen, other. 


| viſe not to be received. 


' Noveinber 18, 1701. There being moms dedilarazers: between Falconer of: Newton and 185 
| Scot of Comiſton, as to their ſalmon-fiſhings on the water of Northeſk, and che probation 
being adviſed, the Lords found, that Comiſton in his fiſhnings, acquired from Graham of 


| Morphy, had not obſerved the diſtance of hecks injoined to be in cruives by the acts of par- 
liament, viz.. three inches wide, (tho? one of the old acts, by miſtake, calls it five inches), 


for it was proven:that Comiſton's were not two inches wide; therefore the Lerds decerned - : 
him to demoliſh the ſame, and to put them up of the wideneſs injoined by law; and likewiſe - 


ound he had obſerved the Saturday's flop, as appeared by the probation, and therefore af. 
ſoilzied him from that part of Newtof's declarator ; and farther declared, that his cruive- 
_ dyke ought to be only three ells broad, and a foot and a half high above the water, as the 
ſtream runs at ordinary times from the 15th of April to May, neither when it is in ſpeat, 


nor too ſhallow and low /; and ordained the cruive-dyke to be ſo altered and regulated, both 


in its height and breadth: And, in the laſt place, the Lords modified Newtan's-damage by 
thir contraventions conform to what was proven to have been the profit, made by the ſal 
| mon-fiſhing 1 in former years, according to the number of the barrels they made, which 
were proven to be worth 5o merks per barrel at that time. See the like controverſy de- 
eided the z6th of January 1665, the fiſhers on Don and the town of Aberdeen; and in 
Stair's Inſtitut. book 2. tit. 3. And in the foreſaid cauſe. of Newton's and Comiſton? s, the 
Lords found the cruive-dyke behoved to be built ſloping from the top till it was two bert 
denearh the water, and then from that perpendicular to the bottom. 

November 18. 1701. William Douglas, ſon to Samuel Douglas of Hissleſide, gave 1 4 
6 to the Lords, repreſenting, that Mr William Somervell, in anno 1670, granted a diſpo- 
e ofthe lands of Kennox t to Stuart of mm in rien, and to 5 ames his ſon in 9 
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November 13. 1701. Mr. George Gordon againft-che Earl of Aboyrie, his ig. The . 


and entracts the decreet; againſt which the Earl reclaims by a bill, repreſenting, 1, That 
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| . And as to the 24, It dipped in cauſa, and was not comp 
Ee, diſcharges could militace againſt the purſuer; not the firſt, becauſe it was only granted by 4 
©  -liferenter, Who could neither evacuate nor renounce the fiar's right; not the: econd, becauſe 
his mother being only ſerved heir in general, could not carry the right of the infeftment, 


aud mother- were over xe 
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fefrmer mdtvee - m3} et ts was _ 91 105 W ben the | 


faiſed an action for provigg the tenor of the hid diſpof tion; und finding that one John Guthrie 
Waz nut only notary tothe ſaid ſeifi n but alſo writer of the diſpoſition, and being informed that 


the ſaid>ſohn had removed his family and reſidenoe to Holland; but was arpreſenton ſome bu · 
x neceſſary witneſs in mak ing up the 

ut only by the Lords themſclves; 

therefore era ved a wartant to cite him tõ compear and depone, that his bath may lie in re. 


ness n Edinburgh, and was:quiekly to depart, and being: 
tetor and who cannot be rn on commiſſioh, -} 


temit, leit his mean of probation periſt before the eauſe come in to be debared by the ordi. 


na y coùrſe of the roll. It was anſtgered for William Somervell. of Kennon, fon to the ſaid | 


William, 10, That depoſi rions* to lie in retentrs; before litiſoonteſt ation or an act in 
the cauſe, Was a rermediuy 
caſe was not fo favourable as to go out of the common road of law for it. 246, T hat dif. | 

tion ought nor to be made up; for it is rer bis tranſara, in ſo far as James Stuart of Hifse. 
e, the father, did Uiſcharge the ſaid diſpoſition, and obligements. thereof, and reponed 


-MeWilam Somervell to his own place againſt it; and the ſon being an infant, and the 
chaſed by his father's means, the father 9555 validly diſcharge it. 2do, Samuel 


fee pure 
Douglas having married Hiſs leſideꝰs only daughter and apparent heir, me ſerved herſelf ge- 


Fore a diſpoſition fo folemnly tranſacted and taken away ought not to be made op.” Replied, 


That inſtances can be given, ' where witrneſſes have been examined in tenors befote litileon- 
AT elſtation, and that here the neceſſmy for taking this witneſs was urgent; ſeeing he was 


going out” of the kingdom, and could not be examined by any but the Lords themſelves. 
rent hoc laco ; yr J neither of the 


Which, ſtood in-her- brother 's perſon 4 wheteas he is to ſerve their in ſpecial; and his father 


Ihis ſtate of the proceſs,” but prejudice to him to infiſt in his action of tenor; and when it 

omes in by the! courſe of the all and'is debated, then to crave it. l Vid. 1 5th Dec. 90 
November 2g. 170 f. l fat in the outer · houſe this werk. e 

09 John Chalmers writer "againſt Helen Dalrymple, relict of: Daniel: Daltymole.. The 


ein in controverſy Was, It an adjudger not iufeft, but who had N the ſu · 


Mor to enter him, could purſue a removing? It was contended, that the charge was 


| 4 | \ſofficient” title to remove now) ſince the 62d act of parliament. 1654, regulating 


payments berwixt debtor and creditor, which does indefinitely, without hmitation, 
 Equiparare* appriſings, with a charge following thereon, as equivalent to an infeftment; 


and Stair, book 2. tit. 9. ſhews, that of old removing was not ſuſtained! on ſuch an in- 


complete right, as'#-compriſing with a fi ngle charge, without denouncing the ſuperior, 2th 
"March 1628, Lockhart: contra tenants; yet, ſince the faid act of parliament 1661, he 
Ahinks it Will de now othetwilez and it is a very unfavourable and diſobliging diligence for 


Vaſſals to denounce their ſuperiors; Whereunto it was anſwered, That it was plain, both 


from the narrative and ſtatutory part of that act 1661, that it was never defigned to deter - 
mine this qasſtion, if it was a ſufficient title in a removing; all that was under the 
parliament's confideration' chere; being only to clear that all apprifings led within year and 


firit apptiſing. Now, ſeeing it might be inquired what they eſteemed the firſt effetual ap- 
priſing, they, to detine this queſtion,” declared the firit effectual appriſer to be | him who 
either had the firſt infeftment; or had done diligence for obtaining it, by charging the ſupe- 


rior, though ether appriſings might be prior to him in date, fo that it ought no way to be 


extended ad caſum non cogitatum, of being a title in removiugs. The Lords thought the caſe 
new, and e ond it to be WINE] in tleir own 5 ee ; but the ! Wowght: it not 
Tufficien t. BOTS ee, ee ee 3c 

"Noormder" 5. 17077. Arniſton reported whe: competition b Magdazen Kinloch, re- 


ner of Alexander Chaplain writer, and Sir Andrew Ramſay of Abbotſhall. John Hepburn 


of Waugbton gave infeftment to umquhile Harry Kinloch% in the lands of Oldcambus, for ſe- 
-earicy of 6 100 merks; and his ſeiſin is dated the 28th-of June 1655 and, on this right, 
Magdalen, as heir to her father, purſues the tenants for mails N duties. Sir An- 
drew Ramſay compears, and craves to be preferred, as having right to an appriſing 


led of the Fine lands by John Scot, Whereon hie was infeft on the 29th of June chat ſame 
poſterier to Kinloch's ſeifin; fo this being a public infefrment inter. 


Fear, 'only a day. 
. — Kinloch's baſe infeftinent <ound- be clad with Aeon) it. muſt be preferred 
erer, 


m eutraordinarium, not to be reeurred vo but in extremities; but thit 


mother's: brother"; end ue diſpoſition being loſt, fn pe the ſeiſin found in the 9 be * ö 


_neral heir to ber brother James, the fiar, and upon that title renounced: and diſcharged 4 
new, with conſent of her huſband,; for the ſum of zoo merks then paid them; and 'there- 


hed in all chat affair, and bis being infeft was. concealed: from 
_ them... The Lords having weighed all the circumſtances, -refuſed to examine the witneſs i in 


— 


| day of the firſt effectual compriſing ſhould come in pari paſſu, and be repute à part of the 


en e 2 8 dane Es Ladd bote in inteltment was clad 

ſeſſion :? Anſwered.) Though his infeftment was baſe, Yet they — 1 ei MY 
fol perry: hap Goon oER upon him ; for he nad: done all diligence poſſible, and had entered- Ie 
I at ny very next term after the ſeiſin, hy Getting a bond from the tenants ſor 


Per been ſultained to clothe & baſe right: 1Apdithe Lords have oft found that baſe in- 
fefters doing diligence to attain poſſeſſion 


nants-of Letham ; and Stair, abth July 1676, Aliſon dgainit « 
Andrew; That the preference of the public infefime 


| ben ching in this caſe, but a nimious and prepoſterous diligence to exact bonds for rents 


be equivalent to a citation on a libel, for that is a public judicial act, ef tangit fundum, and ia 

1 jncerprerative. poſſeſſion; which. cannot be ſaid: 23 this bond ; and hate ver might be tad - 
of an infefrment of annualrent, this was an inſfeftment of property for ſecurity af a ſum: 

and therefore a public itifeſtment interfering before the firit term of payment was, prefered. 
thereto, õth November 1691 ,- creditors of Langton. competing. Sce Stuir, Sat a. : 
Tue Lords, in e the Point was momentcus, and of: eee ppoi 
heard in præſentia. Nee begs rein le en e 
December 2. 1701. : Glad of. Heads ala having given in a 5 60 1 


for him, the Lords found it was done by Alexander Cannon, his brother, Who judiciall7ß 
0 edged it; Wwhereupon the Lords ſent him to priſon, to lie for a month; and then % 
 orave: pardon of the Lords on his knees, and to be debarred from agenting in ane haue 0 
all time comi 
Drecember 3. 1701. The mutual declarators between Forbes or Waterion and Ude 
1 Auchterallan, anent Their rights of ſalmen-fſhing upon the water of Eythan, were this 
day debated and adviſed; Waterton's right was derived from the Maſter bf Caithneſs, and 
. Ogilvie'of Deſkford, the preſent Earl of Findlater's .predeceffar,- about the 1474, near 
230 years ago, doe by progreſs to Bannerman of Vaterton, in 1606, and ſo to this 
pauͤrſuer: Auchterallan' s right was a charter granted by his Majeſty in 160g, to Annand 
then of Auchterallan, containing expreſsly cruives and er and a connected pro- 


connection ai heir rights from che 1474, at which they begin, till 567. for near 100 
_ years; and from the 1967 tilt 1653, there is no real right produced, which is near the. 
| Tpace of goryears.;.and:then-an; adjudication is obtained by Forbes of Waterton, againſt 
che Earl of Findlater, on à renunciation and cognitionis cauſe, for implement of Ogilvie of 
Deskford's obligement to denude in favour of Waterton's authors; long before which 
adjudication, Auchterrallan had a formal complete right by charter and ſeiſin, vi. from 
the Jour: 160g, and ſo is preferable. Anſwered for Waterton, Whatever defects his pro- 
preſs laboured under, the objecting thereof was nowiſe competent to Auchterallan, who 
Could never quarrel Ogilvie's right, unleſs he competed on ſome right, legal or conven - 
tional, flowing from Ogilvie, or any of the ſucceeding intermediate authors intervening 
betwixt him and this preſent Laird of Waterton, which he did not pretend to. The 
Lords found Auchterallan had no intereſt to object this nullity and want of wid- couples to 
Waterton, and that it Was jus tertii and incompetent for him to object and obtrude that 
defect, unleſs he derived right from Sir Walter Ogilvie, or 1 ſucceeding in his right. 
Then Auchterallan alledged, Ogilvie of Deſkford's * was preſcribed non w/endo, before 
the adjudication in 1683, and fo could not be of any uſe to Waterton. Anſwered, No 
preſeription, becauſe interrupted by Deſkford's diſpoſition to Bannerman in 1606, and 
<harrer and ſeifir} thereon, and alſo by a gift of the nonentry · duties in 1637, thir kchüngs 
Holding ward; and a declarator thereon in 1639. The Lords thought: thir documents were 
ſufficient interruptions: of the preſcription, and that 2 diſpoſition completed preſumed the 
Party was in:poſſeſſion of the thing — unleſs it were inſtructed that another was 
chen in poſſeſſion ; even as poſſeſſion 40 years back preſumes poſſeſſion retro ultra bominum 
1 -unleſs: che contrary be proven. 3110, Auchterallan objected, that Ogilvie's old 
8 di 
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their rent to him, hich is as gaod poſſuflion: 88.2 citution upob a proceſs, which _ 5 


before, or: at the term of payment are preferable; wh 
to publie i infeftments,: Dary, 13th February 1634; 2d Jul. 4635, Raploch contra-the.te-: 
— michael. Replien or Sir 95 
it 18 not upon the conſideration of the "a 5 
| baſs infefter's being in mora, bution the ſolemnity of / the right, Which is double both on A 
granter's and the ſuperior's part: ; whereas the pri vate infeftment is only the deed of the e 
rater: And the bond gotten from the tenunts is no poſſeſſion at all; for, if they had got 
x diſcharge of their tent, it might have been pretended that Was a novation; but there ws 


before they were due, and a; mere colluſion betwixt him and the tenants, and can never 22 5 


Alnſt the Viſcount of Stair, and Sir James Dalrymple, upon competition of a: wad „ 
whereof they were ſeeking to diſpoſſeſs him, and baving had ſome indiſcreet and inde „ 
expreſſions in a poſtſcripi of that copy given in to my Lord Tallyconſerie's box; and calling 


xs; Some: ve propoſed, pillorying or fining; but that was waved. - 1/1 _ 


preſs ever ſince. Aid hes objefied againſt Waterton's rights, 1, That thetz is no fort o * 


not mention ſalmon · fiſning. but only cum piſcurtis, Which only ſignifies the ta- 
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0 be his, and that 
5 and it were abſurd 


_ .* _.- © .ohafive of others, de 
eon, and prevter 
dbb er 
dhors of Tillycou 
5 :lyi ng in the Ochil h ills, 0 ca 
and pertinent of his barony of Ogilvie ; and a con 
Ce | rual-poſſeſfions;* and this day both righr and poſſeſſion ming tc he adviſed, It was-a#egy: 
dor Abercairnie, That no regard could: be had 10 Tilhyccultrie's charter in an 163 4, be. 
Aeauſe it wos a new boanding charter, which,” by che 138th'a@t 159 2, prejadges. no tit 
party as t6 their marches. - Anſwered, That act militates only we inlt n yy OS f _—_ | 
ems procetdirig upon the vatſa's.own-reſignation in favorem of himſelf; but ſa it is, that, 
pHeſides this charter, there is another is anne 1644, flowing upon the Earl of Stirling re- 
* diſparity between charters of reſignation in favour of the reſigner and charters 1 
df fingular faccefſors- is plain: for reſigning in bis own favour may be . 
„„ tion te project advantages by incroaching-on-his/neighbour's marches, Which he will not 
adventure to do when: he-refigns. in favour of a buyer; becauſe there, for the moſt part, 


* 


== © * the is liable in abſolute warrandice'of what he dilpones. - Replied, The original title being 


Achter Which the act of pacliament reprobates, the ſubſequent charter in a 644 is nothing 
but 2 continuation and tranſeript of che former, and ſo can add nothing co the right. but | 
paſſes cum lube reali, that che firſt ſtood affected wih, and paſſed ; of courſe as 2 repetition 
1 of - the former; and can never prejudge Abercairnie, from whom int Falto ſuo his right 
= cannot be taken way. The Eords found the ſecond charter in 1644 nell not within the 
| piohibirion:of! rhe forefaid act of parliament, it not being in favour of | the-reſigner him. 
elt, baut of a third party. The nexr queſtion was, Which of the two had: beſt right to 
» *he property whieh ee eee Aer bounding charter, and 1 
_ part and pertinent of his lands, and. which he had proven by feveral witneſſes. to en | 
_ - rally {6 habite and repute; bot neither of them had proven ſuch-a peaceable poſſeſſion oy 40 
_— = years, as was free of mutual interruptions on either ßde and the Lords by phoraity 
found Tillycoulrric had the preferable right ro the property, but ſo as co leave it ee 
to be determined, whether Abercairnic had not clearly proven a commonty and ſervitu 1 
of paſturage on the Whole ground controverted. - Sundry of the Lords were of | mien. 
: that néither party had a good title to the property; but the plurakty carried it in favour 
of TmMycoultrie, becauſe they chought if the property was in neither before the year 1644 
2 5 then the King's charter; by 4 Novo damas, carried and conveyed it to Tillycoultrie. y: _ 
__ «cairnie farther;urged,;.. that che lands of Tfllycoulrtie-are deſigned to hie within the ſher) 1 
dom of Clackmanůnan, and the barony of Ogilvie in the ſhire of Perth, and that the 
„ boundary eſtabliſhed betwixt theſe two ſnhires by our hiſtorians, as Buchanan and Mony - 


: penny, are the -riſing- tops of the Ochit bills, as wind and weather ſhears, and the water 
OJ falls but ita et, rhe bounds controverted lie on the north ſide of theſe ſummits and mw 
Su; g and To: io Perthſhire 5 and conſequently are parts of the barony of ö Ogil vie, which are de- 


gned by their charters to lie locally within the ſnire of Perth. Auſwe ed; Lands are de- 


| Honed' from the ſhire Wherein they ptincipally and mainly lie; but this does not hinder 
were they lion the confines of two ſhirts or juriſdictions,” but a part of chem ma) lie in 
another Mire : and our hiſtorians are not exact geographets, neither was that cheir princr 
- -- wal deſign in Writing, and therefore it is no wonder they have miſled Camden a ſtrangel. 
The Lords did not deem to lay much weight on this alledgeance for — no = 
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of Mäantboddo, the heir of 
with chis narrative, that Thomas 


be would nut 


the eld 


tion, Allagevan's ſeparatum jus fuccedendi, 
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eee ky 014. The competition berge the heir gf, line of Craigult nd Burnee 
" enkzic;. was: decided. Sir Alexonder: Burnet of .,Graignl © 7 
- arade vavidus-feeiements ef His eſtate 3. fir hy teſtamem, in 168 4 having only /e 
daughters, he kaves his lands ro] them, ibu märtying his uncle Thomas Burnet's . 
In 416866, he makes a; tailzie to the heirs. male; of his own body; which! failing, o Thomas 


1 


% 


van, Ris ſecond uncle ; and his alſo failing, to M r Robert: Burnet of Ctai gie, anot her 15 
uncle, c, 30, By a declaration and aͤbligement, in April 1688. be re vokes the tailzie, i 
0 Bornet had offended hin, but, being ſo-nean a felation. 
expreſs dhe cauſe for ie reputation of his: own/family-;3 therefore, on this. 

consideration, he annuls the tailzie, and obliges himſelf as ſoon as he returns 40 his o 


# - F, % L 4 . 


= 


" houſe} in the North, where: che tailzie was Iy ing, (he being at Edin burgbethe time of his 
ügning chis re vocation), to cance], deſtroy, and te 


* 


Ll 


1 


After this, de lives fix years, but never cancels the tailzie, and dy ing, in 1694, both the 
ailzie:and.tevocation are found lying beſide him entire. Montbod 


; 


ar his nume froni :the fad bond of tailzie. 


him at boddo being Allagevan's 
heir, and ſo the ſecond branch and member of Craigmill's tailzie, immediately after 
Thomas (enpunged and: difinhericed in manner foreſaid), he ſerves hi 


— 


Barnet; his elchelt uncle, unch bis heirs . male 3 bäch failing, t James Barnet of Allage- 


— 


— 


. 


e heir of tailgic . - 


40 Fir Alex ander Burnet, the maker of it, and thereon purſues Iſabel and Margaret Bur- 5 


- nets; his daughters, as heirs of line, and Farquiiarſon of Invergauld,, huſband of The ſaid lla- 
| . bel, to denude in his favour in terms of their father's kailzie. Alladged Abjoiuiter.;. ima. 
| Becauſe the purſuer has no ſufficient. title, being only ſerved heit to Sir Alexander, where 
as he is not the next immediate ſubſtitute ro Sir Alexander, but only ſecundo locs to Thomas 
ett uncle, whom he cannot paſs by; and he being debarred, ſo is his ſabſtitute. 


vered, Thomas had but nudam ſpem ſurcedendi, and that being evacuate: by the rev 


n 


aroſe, whether it was a total revocation of the whole tailzie, as to all the members ſub, 
ſtitüte therein, or only partial, in ſo far as concerned Thomas the firſt, ſubſtitute and 
his heirs:- Montboddo contended, + It was but partial, on thir grounds : ima, That the 
_ -enixa_defun#i_voluntas is evident, that his eſtate ſhould; go to 


2 — . 7 þ : 
heirs-male, -/ that his me- 


— 


mory might not be ſwallowed up by daughters, que in aliam tranſeunt faniiliam. 2 da, : 
The narrative of the revocation explains the defunct's meaning, that be intended to ex: 


elude none but Thomas, to whom he gives an elogium of his unworthineſs and undeſervings 


but does not expreſs the leaſt diſcontent againſt any of the reſt; ergo no mutation of his 
will dan be preſumed quaad them. 380, His obligement to tear his name from the tailzie was 
no more but à reſolution; which he ſeems to have altered and deſerted; for. he lived fix years | 
After that, where he had every day the opportunity of doing it, if he had pleaſed, and- did it 
not; neither can any man properly oblige himſelf to himſelf. © 44, The 4 ubſequent clauſes 

' ſhew he never deſigned # total revocation; for then it would have been ridiculous and.incon- 
ſiſtent to name proviſions to his daughters; for they Were to ſucceed to all, ſo the heirs ot 
tailzie behoyed to be the perſons burdened with the payment ; ergo, the tailzie ſubſiſts guoad 
the ſubſequent members thereof. 510, All teſtaments and ſettlements. of eſtares are fo fa: 


vourably to be interpreted, ut adus potius valeat quam pereat, [If pecially where the defunct 


Plus dixit et - minus Voluit; in Which caſed lawyers uſe always inter pretatiomem reftriftivam -; 


us here, his concern againſt Thomas, the firſt heir of the tailzie, to exclude him, mak cs 
bim engage, in ſtrongꝑ and comprehenſi ve words, 0 caſs, annul, and tear the tailzie, 
whereas By the cauſe finatis it is plain he deſigns no more but to revoke it guad Thomas, 


and never intended that eh malum meritum ſhould infect or corrupt the reſt:? And Man- 


ita ue conjeruris ultimarum voluntatum, lib. 2. fit. 15. et lib. 3. lit. 5. is clear, that pro ſuf 


. tinendo teflamento verba i poſſunt inpropriiſſime ſumi, et ſenſus magii quam verba amplet? enda. 


6% Thie heir male and of tailzie urged he had che common law on his ſide, J. 2. et 3. 
D. de his que in team. del. where one. is excluded, illius hæredis malum meritum does not 


 Prejucge the reſt. And ſo Bartolus and Gothofred expound it; and the laſt of theſe laws 


is a deciſſon of the Emperot Antoninus fitting in judgment, and, upon a hearing, determines, 


Weich the advice of lawyers, his afſ-ffors : And Julius Clarus, 5 Teſtamentum, gueſt. 96. is 
ol the ſame miad: And Cornelius Van Eck, the famous profeſſor of law preſently at O- 
recht, has, on ſtating the cuſe to him, as betwixt 'Titius and Sempronius, in October laſt, 
given his gpinjon, chat the defunct has not deſigned à total revocation, but allenarly as to 
the perſon of Thomas, named cum elogio, which they produce. Anſwered for the daughters, 
; -heirs \ofline,” Thar the cafe was queſtio de voluntate "defunti, and though the ,paper was 


S; 


. 


i 


| lledged, Montbodds or Allagevan can pretend no right by virtue of that bond of-tailzie, | 
whereof. the foreſaid declaration of revocation, in 1688, - being produced, a great, debate 


of 
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my nar. 
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ns the fire bit anclined to repel it n ordained them tobe farther heard, © 
monty, fa dervitude of palkütage, ranging and herds 


* * he * | 284 p 7. £ 4 * 77 oY Ls Tu If 4 los F cot, of * 2 21 8 . + 4 $2 . 7 175 1 | © F; * Y; . * 4. 5 
mg. ul. ah Jauyaryo170hy4 CCC Arenen. i! OTE. 


— 


1 
- 


* * 


xv 


ey 


4 * 


1 no 


PE J | x ; 1 „ 90 5 | 5 GE 3 
3 . DNS 9 Yue f 4 1 8 1 99 
EY 14.28 N ; 3 WES . 05 D * 81 
4 2 885 „ 


F 


* 


* 0 wn dran, y nnn in ** rn. dor n 
__ deehredul} ale erty: tailzies to make Lay faith, and obliged himſelf to tear his name there“ 
from, which clearly demonſtrates what was his meaning and iotention at that time; for 
it he halb ctudhy ratten. his name from che tailzie where wpuld che right of this heir how | 
borching bern 2-240, It is acknowledged on all hands, that fit is eſteftoally revotvd ha, 
Thomas the firſt inſtitute 1 now, that being granted, it muſt fall in totum ; foribercdrs in- 
* fiitutio e caput et fundamentum toarius le amen. g tio, It revokes the: taikzie made in fa - 
_ * vour<of Tbemas's ſons, and their heirs- male zuerge, the oporſuer's: right! is rewoked, 
for he. is heir of tallzie lo Thoma and his ſons. 4% Whatever the impulſive and proca - 
tarctie cauſe of the revocation might: be, yet the cauſe fnalis is quite: diſt inet »pherefrom ; 
| forchough the motive inductive Was Thomas 8 milcarriages ro Him, yet his final cauſe is to 
anno the taiſzie, That his- daughters may ſuceced. 5%, The rm eas draws from his 
proviſion; an favour of his daughters is of no moment; for he had an old eſtate of ten 
rs of Victual, which neceſſarily went to the heirs · male, therefore to exhauſt it he 
burdened - them with as much debt to his daughters as extended to the value, that ſo the 
whole inight eme to his daughters. 61%, As to the citations from the laws and doctors, 
It is (anſwered, That Cujacius,“ Zoeſius, and other interpreters, read that; J. a. D. de bis que 
in teftam. otherwiſe; viz.: ſulſtitutun e emolumentum non. babebit, and not inſtiuutus. And the 
words dfethis re vocation are ſtrong: and plain, where no room is left to conjecture, as 
_ "Cicero ſpeaks, Non oportet di ejus voluntate: argumentari, qui, ue id fecere poſſumus, indicium 
nobis reliquit” ſuæ voluniatis. ld to Van 'Eck's opinion, the caſe wWas not fully ſtated 
ro: bin! ade bens reſponſe: of a living: lawyer ſo much to be regarded, they being oft 
etrate by money or favour. Our records tell us, in the famous comroverly betwit 


25 5 | Bre. and Baliol, anent their ſucceſſion to the crown, Baldred, Biſſet, and others, went 


to Bonbnia in Italy, and other uuiverſities abroad, and each of the: parties got eonfuſtations 
in their favour; and the Engliſh chronicles obſerve the fame in that extraordinary q ue - 
ſkion ſtarted about King Henry VIII.s. divorce from Queen Zatharine of Spain. 9 
Antonius Faber, Cod. dae lib. 6. tit. g. definit. 16. gives a deciſion of the ſupreme court 
ese exprefsly contrary to Van Eck's opinion, and of more authority than his, Where 
the expreſling che name of one of che heirs 10 not reſtrict it ti that heir, but annulled the 
teſtament in totum. Much more was argued from preſumptions on either ſide. And the 
Vote being Kated, Whether the declaration produced imparted a toral;-orionly a-partial re - 
.  yocation'24r carried by plurality atotal; for theſe-Lords-thought, af he-had deſigned it only 
gag gainſt Thomas, and that it ſbauld land as to all the reſt, it had been the eaſieſt thing in 
the wotld to have ſaid, that he recalled it as to Thomas allenarly, or added a. ſatvo, but 
rejadice of the tailzie as to the reſt-of the ſubſtitutes, [nothing of which: 4s done; and 


that the lineabſucceſſion is favourable, and:tailzies: odipus, and ſo not to be extended: beyond 


LF. | their «preciſe words; though tailzies by the feudal Jaw- are: per ere uber 


tend to the ſupport and preſervution of ancient families. 

On the th of January 170, the Lords having dehicred. to 55 ee upon bs 
 viſing a reefaiming+bill. for-Montboddo, and anſwers, the tutor. of Montboddo gave in a 
e eg for remedy of law to the parliament, and took inſtruments on his appeal. 

December 10. 1701. -Jobn Hill,*Eſq; againſt Murray of Spot. Spot's farher, when he 
eee theſe lands from Douglas -of pot, he granted him a backed declaring them 


a 2 "redeemable from him; on payment of forty thouſand pound Scots. Douglas aſſigned this 


back bond to Helenor Dawſon, his wife, and ſhe in favour of Mr Hill, her ſecond huſ- 
band: And he purſuing Murray of Spot, on his father's backbond; he proponed and 
raſſed improbstion againſt it; and craved. imo, That Hill and his lady ſhould. abide at the 
verity of it ſub" 7e falſi. ado, Thar they find caution to the value of the eſtate to at · 
tend all the diets-of ptoceſs, and undergo the puniſhment as an uſer of a falſe writ, if it 
be found fo." 311, That he deſign a domicil in Edinburgh, at which he may be cited. 
Anſewered to the firſt, I hey are feady to bide by the verity of the writ, and have ſeveral 
_ holograph miſſive letters to aſtruct and adminiculate it; but being infirm, and unable to 
travel from London, this winter. ſeaſon, they were willing to ſubſcribe their abiding be- 
fore any commiſſioners whom Spot ſhould name at London. do, Caution to the value is 
Wh fought. to frigbt the purſuer, a. stranger, and to force him to abandon his juſt 
claim; for it is4mpollible that lie or any man can find ſuch caution. To the third, The 
pier and ſhore of Leith is the legal domicil of ſtrangers out of the country; but if the Lords 

require a ſpecial one to be deſigned at Edinburgh, as his lawyer's or agent's houſe, he ſhall 
do it. At was replied, That biding by u writ that was quarfelled bf falſchood was of that 
moment and importance, that it could not be taxen on a commiſſion, but the uſer's per- 
ſonal preſence was neceſſary; for when the Lords found preſumptions of the forgery, they 
_ wvſed to ſend them to priſon; as they did to Barclay of Towie's witneſſes, Capt. Ruther - 
ford, and others. As to the ſecond, Caution for a ſmall ſum was no ſufficient check a- 
n karger. The _ one the N GLO at the * of 9 . 
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ed not be equi valetit, and the refore modified 5 it 0 I. 200 Sterling 3 and « ordained , 
deſign a ſpecial dumicil within the: town of Edinburgh. 4 * qi 15 e the ny or on 
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eſtate; ſells ſome old trees, growing in the park of Cranſton, to Johm Watſon, a Wright, 
and he pays the price by advance. The Viſcount ſtops him in the cutting and carrying 
away; and iutimates to him an expreſs obligement granted! to him by the Maſter,” his ſon, 
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und directed one to the ſeeretaries of ſtate; and found the caution need- 


December 12 lt., The deceaſed Maſter of Oxford, being in the fee of his füther's 


o 
: 
' * 


not to diſpoſe thereon, - in regard the parks were u part of his father's reſerved -Jiferent 5” 


magd-nicks 


upon 
tiins a 


notwithitanding whereof,” Watſon in the night time brings carts, and carries away a part, 
the reſt. The Viſcount purſues him before the ſheriff as a cutter of green wood, 

Aeveral' acts of parliament dererning L. 20 Scots for every tree, and thereupon ob- 

Rreet for upwards of L. 3000 Scots; and having charged thereon, Watſon ſu- 


prehend his caſe, who had bend fide contrafted with the fiar and proptietor of the trees, 


and paid bim the price, which was more than a probable cauſe to excuſe 4 dolo et lp, 
emptio venditio being contractus uberrimæ dei. 240, The Viſcount repteſents the/Matter, 


his ſon, on the paſſi ve titles, and ſo muſt warrant his deeds. Anſtoerrd, The deſtroying 1 ou = 


of Planting and growing trees is ſo odious in our law, that*it is criminal; and after inter- 
pelkat ibm, he was i pefſimo' dolo to carry them away in the night time. and maliciouſſy to 
nick the reſt. As to the ſecond, the paſlive titles were denied. The Lords found, as to 
what he had cutted and carried away before intimation made to him of the Viſcount's right, 
| - Watſon was not liable, but guoad theſe he cutted after he was interpelſed, however his 
contract with the Maſter was a titulus coloratus, yet he maſt be liable in the penalty in- 
flicted by law, but ſo as that the Viſcount had no farther intereſt in the ſaid fine, but on 
but the ers and ſtock belonging to the maſter, as flar, it now acereſced to Watſon, as 
having right from him thereto-by diſpoſition; and found the ſame as to all the trees nicked 
| which had gone back, and did grow no more: And though in a ſuſpenſion, yet allowed ei- 
ther party a term to prove the alledgeances, being in fallo, as alſo admitted the paſſive 


titles to probation. How far liferenters or uſafructuarii have right to a part of the woods 


growing on the liferented lands, if farther than for reparation of the houſes, ſce Craig, 


— 


Bauder. pag. 189. in the caſe between Mary Ballanden and Ramſay of Palbouſſe. 
December 16. 1701. Mr John H. Advocate, gave in 2 bill, complaining, that, ima 


depending proceſs; berwixt Erſkine of Pirtodrie and his mother, about her jointure, there 


being a commiſſion directed to take Pittodrie's oath upon ſome points, he, as employed b7 
the lady, did attend the executing of the ſaid commiſſion, wherein Pittodrie carried him - 


ſelf with that rudeneſs to the complainer, that he not only reviled him, but threatened to 
affront him with his ſtaff; and ſeeing the members of the houſe were under the protection 
of the Lords in going about the exerciſe uf their employment, he craved redreſs-. The 


* 


Lords conſidering that . ee, indignities done to any of the college of juſtice in their 
uſed to be fummarily cognoſced and vindicated, without à formal proceſs, 

they ordained him to be cited to anſwer to the bill; but the queſton aroſe upon how many 

days, ix being uſual in ſuch caſes: But in regard he lived in Aberdeenſhire, they appoint- 


employmen ts uſed T0. be if 


. 


ed the citation to proceed on fifteen days, as a more competent time to an wer. 
December 17. 1701. In a cauſe betwixt Aliſon and Peter Gordon merchant in Aber- 


tual relief, ſo he could no more Joſe or win in the cauſe, which reaſon did caſt him former- 
ly. ; Anſwered,” This was-a good deed or gratification, and a ſott of corruption, I will relieve 
you providing you depone. Replied, Though ſuch a pad ion between parties might be liable 


to. ſuſpicion; yet when it is done palam et autbore pretore, there can be no corruption, e- 
pecially vrhere one is cautioner for another that is uncontrovertedly reſponſal: If there 
: ditficuky in recovery of his relief, there might be more ground of ſuſpicion. The 
8 Lords found lie might he ſimply received as to the producing of writs that cemparatione li- 

_ ferarummayiſerve in the impröbation: but as to his giving his judgment and opinion up- 

_ enithe hand- writ and ſubſcription} they admitted him only cum cum nota. Vid. more of 


were 


4 Eadem die. F he chirurgeons and apothecaries of Glaſ 
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deen about a bill of exchange, iniprobation being proponed againſt ir, and each party be- 
ing allowed to improve or aſtruct, Mr Gordon adduces one George Wilſon as a witneſs; 
againſt 'whoni it was #bjeFed, That he was inhabile, being cautioner for Mr Gordon in the 

ſuſpenſion. \ Anſwered, Non relevat, becauſe the principal is more than ſofficient, and there is 
a poſterior ſuſpenſion wherein another cautioner is found, and ſo he is upon the matter 

exonered' and relieved. The Lords ſuſtained the objection, and repelled” the witneſs. 
Then Gordon offered to conſign the ſum contained in the ſuſpenſion, which gave him effec- 


n ee kg | f ow contra Andrew Reid chirurgeon 
Were. Kia games VI. by his gift in 1899, erects the chirutgeons of Glaſgow into @ cor- 
With ſundry: privileges, and particularly te viſit all drugs, to examine and 


** 
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. in thefirit bond turthave. 1 
W. © more frankly chat Law you antecedentiy bound, whom I conſidered as principal to me, 
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cine or pharmacy. By an act of this fraternity, it is declared, no man,. hal! be admitted, 
unleſs he have either ſer ved his apprevticeſhip : with a; freeman- maſter lionelfe. have 8 ; 
a freeman's daughter. Andrew Reid having come ſtom Ireland, and ſer up at Glaſgow, 


_ « theyifine him in Li for three) ſcveral contraventions: and eee he - ſulpends, 


and iat calling, his Advocate protſuces his ſuſpenſion,” but the Chargers do not then inſitt; 
whereon! he gives inn bill ro the Lords; repteſenting, that the chargers: drew. back, there. 
_ fore craved rhe Lords Would authoriſe him medio tempere\ during the dependenct/to: lExerce 
his employment; Which bill che Lords refuſing, the decreet of ſuſpendon was extracted; 


and he being of newichurged rherron, ſalpends again z af the diſcufiny* Wwherebf, it was: 


alleded for the chargers; that it was a drereet in ford cak/rediffotio, and fo lie could not be 
. reaſons} vis, that he was willing to under go a trial, and if inſufficient, to 
rejected. ' Anſwered, There was ha-defence nor debate made for mim in ali the decreet, 
joy 40 it could not be called in foro. Replied, His Adtocate compears, and produces the 
enen 240, He gives in a bill to the Lords. Daphed, That bythe act of regula. 
ions tatißted in parliament 1672 no qecreet is to b reputed in ford, but bere compear. 
1 for the party; and (defences proponed but here there is ho; fort of defence 
_ propatiecty\bur alle narly the ſuſpenſion produced, wit haut ſay ing any thing, and a bill given 
in, aovdipping/in-cay/az; but only erav ing Hberty to practiſe in the mean time. The Lords 
foond thin am not 4 decreet in Foro, and therefore reponed him 
December 18. 170 Agnes Loch and my I Strathallan again t i the: Lord Nam, 
* Graham poſtmaſter, and the Lord Nairn: as cautioner, grant bond to Mr John Col. 
vill, Advocate; far L. 1000 Scots. Agnes Loch. as relict ca exechtrix to the-crediror, 


fb | rakes out caption aguinſt John Graham, the prin ipa 3 Who, to prevent Incurceration, 


grants a new bond of corroboration, narrating the ene bond, and in this Strathallan 


is cautinner/ who at laſt pays the debt to. Loch, und takes a diſcharge and allignation, and 


in his cedent's name he purſues: Nairn to pay. Alledged, I'cannot pay the, whole; for though 


it be in / Lochs name, yet it is for Strathalſan's behoof, and that being acknowledged, then | 


be conſidered as a co-cautionet with the Lord Nairn, cautioner in the:frſt bond, 


2 and-therefore can a have recourſe. N che other anderer. ie Has: "own. part. 


neqGired: an-aGpmarne. tomuam quil:bes, b eogaged the 


and ſo bound to relieve-me,. This is nearly the fame caſe with that marked /apra,” 27th 
February 1701, Aliſon and Black againſt Hart, which was then ordained to be debated: in 


_ *  -preſence;/ and was afterwards ſubmitted, and the arguments on bork ſides may be read 
1 there ; to which was added, that my 1000 Stair owned himſelf to be of the opinion that 


he could not tecuf in ſolidum, tit. 8. Of Recompenſe; $8; with a deciſion from Spottiſwood, 
Libra camra Hanſe; and lib. 1. kit. 19. 20. Some of the Lords laid hold on this ſpecial- 


— ty to take it out of the general abſtract, point, that in the bond of corroboration the Lord 


Nairn is alſo mentioned a8 bound with Strathallan, but does not ſubſcribe ; and what if he 


| . it now, in that caſe the relief would clearly divide, and Strathallan 


could not reeur in ſalidum. The Lords, hy the plurality, found he had not relicf in Joh 
dum, but only-pro rata. It carried with a ſtruggle. 


December 19. 1701. Margaret Boſwal, and Hamilton of Grange, WA eee 2 7 ö 


: Coche George Boſwal, hae fat her. The ſaid George Boſwal marries Margaret Bede for 


his firſt wife, and by her has only one dadgbter, called likewiſe Margaret, who, by the de- 
ceaſe of her mother's father, falls in ro be apparent heir to ſome houſes and acres about 


15 Kinghorn, aud. ſundry ſams of money, extending to upwards of 12 or 13, 00 merks, as 


they ater walved;z but Robert Bruce, her uncle, claiming the ſame by a po- 


ſition, Cornet Baal raiſed reduction thereof, and, after a tediqus and expenſive plea, Pre- 


vailed, and at laſt ir ended in a tranſaction. In 1698, William Hamilton of Grange came 


an ſuit of the ſaid Margaret Boſwal, daughter of the ſaid Cornet, and, after communing, be 


agreed to accept of 6 merks of tocher, whereof 4000 in hand, and 2000 after the 
Cornet's deceaſe, and to abide his liferent 3 and, of the date of the contract of marriage, 
there is a hond ſubſeribed by Grange and his future ſpouſe, obliging them for the tocher 
foreſuid, to diſpone all the eſtate befallen her from her grandfacher: to the Cornet, and to 
diſcharge himſof his tutoryt aceounts; and to- grant an ample diſpoſition thereupon, after 
the celebration of the marriage. A bout a month after the marriage being-eonſummare, there 
is the next morning a diſpoſition ſubſcribed by the faid-two.hew-married: perſons, convey- 
ing all ſue had ſucceeded to by her. maternal line in fayour of her füher. And, ſome 
time after that, Grange gives a diſcharge of the 4000 merks of tocher ; but | afterwards, 
thinking that he and his wife had renounced an opulent eſtate; and gotten nothing but a 
ſmall part of that Which was undoubtedly her own, and Which her. father could: not with- 
N r be A: 3 of 1 fegnieraſh of marriage and all the deeds and 
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The Lords, before anſwer, allowed a conjun&.probation to either, party, what Was com- 


mine r reared betwixt the purties beforeithe marriage, and if any threats or concuſſion —o 


war ue zud what was! the: true value of the eltate in controverſy, h ich deyolved to To 
her by er grandfather, and how far it exceeded the tocher, and hat expences were be- 
and the patties beihg heard on the import thereof, it was alleged for Grange, the purſuer. 


that his Wife us plainly leſed, even ultra dimidium, which the common law makes ſuffi- 


cient to reduce venditions, J. 2. C. de reſcind; vendit.; for her fortune Was better than 13, % 3; #4 


merks, and all the got was but 6000 merks, and 2000 of that liferented by her father, though 
© quorumot her cnrators-mot e oy" her father authoriſing her in rem ſuam, and ta- 
king rhe profir'to himſe Ik. 2do, It Was a frandulent-adyantage taken of the young alk. 5 
being zn Aire amorit and told the matriage would be ſtopt, if they did not yield to theſe 
condicſens And Pitblado, one of the witneſſes, depones, That the gentlewoman, hear: 
jag that ef alf her eſtate ſhe was to get O0 merks, ſhe: fell a-weeping, and complained: 

and the dole and circumvention evidently reſults from the whole irafus negotii et ex re ipſa, 


4 


f . 
% 
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by elieiting ſach-writs!from/therg after their affeRions were engaged; and, if this were a. 


lowed, it laid down a plain foundation for parents, tutors, and cur ators, co prey upon their NT 
children and pupils, wilo have extrinſiciadventitions eſtates, not deſcending from their f. 
ther, bur coming from the maternal line, or collateral relations; and to betray their truſt. 
and malte them prey 10 any man- that will make the: chespeſf bargain, and be eaſieſt to. 
pleaſe : and ſuch packion the Lords had reprobated, as illicitum es contre bones mores,\by their 
decifion 23d June 1680, Hamilton af Balderſton contra Borthwick, in the caſe of r 
father, etceßt in ſo für as he inſtructed it to be onerous: 3tio, As the wife muſt be ure . 
be circam vention in re; it infects ch S hole tranſaction, ö and a cautioner intervening 5 in 

ſuch à tranſaction will be reſtored as well as the principal; and thus the Emperor Diocleſian 


for u minor has not the benefit uf / reſtitution, yet if it be interpoſed, and procured ex dolo 
nale then both of them are to be reponed, arigue perſonæ conſulendum et; and though much 
deference is t be given to parents, yet common Honeſty requires they be not permitted to 


rob theit children of a firſt marriage, to give to thoſe of à ſecond, and that parents or 


; % 


cd 3 „ . 1 / 3 2 $A | | £ | : 
others having eſtates in adminiſtration, under truſt, do not, under colour of that facced IR,” 


name, turn themſelves, inſtead of adminiſtrators, into proprietors, It was an/wered. for 
Cornet 'Bofwal, the defender, That as to the wife, her , ſucceſſion was little more worth 
than the 6000 merks given her nomine dotrs, ſeeing the evicting it from her uncle exhauſt - 


ed à part of it, beſides her aliment for many years, which.ought to, deduce, where ſhe + 


has a proper peculiar eſtate of her own. 24do, It is res tranſacta, and ſo irreducible, , her 
claims being dubious andf illiquid, and here a neat ſum is given her; and it is a principle, 
that ſuper re dubia tramſigere licet, as was argued 1 4th. February 1677, the Duke and Du- 
cheſs of Buccleuch againſt the Earl of Tweeddale. 340, The wife is not leſed, for ſhe is 
provided by her contract to a ſuitable and competent jointure, ſo ſhe is ſecured in omnem 
eventum. to, The huſband cannot be reponed, for he is major, and has homologate both 
before and after the marriage; and granted a diſcharge of the tocher; ſo efto his wife were 
reponed, he ands bound in the watrandice of the diſpoſition: and, if · ſuch pleas were ſuſtain - 
| ed, then inevitable Confuſion would follow, and all fathers be expoſed as fraudulent, and 
many contracts brought in queſtion, and parents called to a petty account what they did 
With ther childrens” means, and all be caſt: open. The Lords having conſidered this de 
bate, they chqught it was not every leſion that could repone minors entering into contracts 
of marriage, but it behoved to be exormis et immodica, as Spottiſwood obſerves, tit. Of huſbands, 
Fleming com Hog, that a wife, being minor, was not reſtored againſt her diſponing her 
| lands to her huſband nomine dotis, though his fortune and means were unanſwerable there- 
do; and that an exact equality was not neceſſary. Vid. ſuprg, Carmichael contra the Lady 
| Lee and John Sinclair. And therefore the Lords, by a vote, found, that if enorm lefon 
> Were here proven, then the Lady Grange was to be reponed; but did not determine what 
_ kſion'would be repute ſuch. Then, by a ſecond vote, they found Grange, the huſband, 
able, norwithſtanding bis wife ſhould be free. Some thought his homologations after the . 
8 Valid, they being ſo recently taken as the next morning, and ſo ſtill in 
De moi, but chat his'deeds anterior did bind him, {unleſs he could ſay, that it was told 
him; If y not accept of this tocher, the marriage ſhall be ſtopt; which was a plain 
concallion, and More than a metus reverentialis. Some aſked, What did it ſignify to re- 
; Kore the wife upon immoderate lefion, if the huſband ſtood! bound, and was found 1225 
2% ͤööͤ -: | Y excluded 


: 
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1 -on/the'proceſs for defending or recovering it. And accordingly: probation was led. 
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£ ratſaction depending thereon,,: and inſiſted; on his wifes minority and leſion; on metus „ 
rebel for de; vH,¹]⁰ and fear; und that the deeds; were in favour of her cura: 
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determines, in J. 2. C. de dejuſſor. minorum, that though regulariter one who is cautioner 
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: 7 © rel igus in the hands of the Ducheſs of Hamilton, ſuperior,” and pre vails -with her Grace 
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ne atem t ue ele, Thinchangh, dating de Randing.of he 


4 . 2090 'of a pecuniary” mulct. 
tieren both partia 


___ marriage, it had little effect, yet, if ſhe ſurvived her huſband; and became a widow, -ſhe 
5 might oblige her father to mike „ dee of her contract, e e to eat. for 
bis relief Wen her huſband's Weis sene owe Pie rfl df kad e whit 


Dieben 23. el. Mr, James Balfour of Randerſton purſues Patendlap tapes "ag 


o_ TR fore the commiſſary of St Andrew's; for ſeandaliſing and defaming him, by ſaying ia We 


companies that Randerſton had forged and put-to' his ſubſcription” to the juncture and mar- 


1 gi of à retroceſſion, and therefore eraves thar he may ſtand in ſackclotk ut the kirk · — } 


15 val fit on the repentanice-ſleol;' and at the e crave him pardon, and pay him 

Leyes advocares, on this reaſon, that the commiſſary had 

and ini iquiry ; that he had iſſued out an. order to cite him on two or 

three days time, whereas, en 19th act of parliament a621;/inferior judges/are ordained 

to iſſue out "citations on - fifteen days citation, and che act 72. 1540 imports:the bana. 
A. ſtotred, The faid paragraph does not feem to be an act of mth but only an act o 
Caouneilz but, however, it is utterly in deſuetude, and the Suns ee their days of 

compearance ſhorter"or longer according to the party's diltance, and here Leyes Was — 


| I | ; n LT ally apprehended within the burgh of St Andrews. Ihe Lords found the act in deſuctude, and 


© ' "therefore repelledthe reafon of advocation, and remitted the cauſe back to the commiſla- 


ries, who! are Judges in prima inſtantia to ſcandals. Some were for remitting it wir, inſtru- 
Ctien, but it Was thought if he exceeded,” 1 5 805 Lords: ane upon new applica· 
tion te de made to wem 1 d n fn TieWs 314 HL 
On a bill by Leyes, the Lords remitred it winks this Sroting 40 che commiſſarxy, to al- 
„ low him a competent time to propone deſences, and that it be not under eight gays. 
Dkerenber 24 170. I reported the competition about the eſtate of Mr John Kincaid 
of Corſebaſker," Harte, betwixt Matthew Comming, and M zaret Scot, his ſiſters 
children and his neareſt of kin! John Baiflic of Park, heritor of the lands of Corſobaſket, 
makes a tailzie of theſe lands in 1659; to himſelf and the (heirs of his-own n body; whilk 


failing, to Jobn Kincaid his nephew, and the heirs of his body ;; then to „ 1 


* . and his heits, and, laſt of all, to Margaret Kincaid their ſiſter; and the heir of her 


After Baillie's deceiſe, John Kincaid does not proſecute the tailzie, but charges Bai be ; 
 tifters, as beirs of ſine, to enter heir to him in the ſaid lands of Corſebaſket; which they 
8 . accordingly: did, and diſponed to him theſe lands, but exuctly in the terms: of their bro- 
there's tailzie, whereupon John is' infeft; but afterwards reſolving to change the holding, be 


to get them changed from ward to feu; and in this charter the tailzie is neglected, ; and 
che lands taken to himſelf, and the heirs of his own body which failing, to his brother 
Francis, and the heirs of his body you and theſe alſo falling, the ſee to retum to himſelf, 
and his own heirs Whatſomever; and on this he is alſo infeft. On John Kincaid's 
deceaſe in June 1700, Matthew Cumming, eldeſt ſon to Margaret Kincaid, the 
Jaft branch and member of the tailzie made by John Baillie, ſerves himſelf heir of 
proviſion and tailzie to the ſaid John Baillic, and thercon intefts Himſelf as heres er oft 
in the whole lands; Margaret Scot,” a niece of John Kincaid's 8 by another ſiſter, retours 
herſelf 'heir-portioner to her uncle, and being alſo infeft, purſues ſor the helf-of the maik 
and the duties of the lands. In which proceſs Matthew Cumming compears, and claims 
the whole, and repeats a reduction he had raiſed of the diſpoſition made by Baillie's ſiſters 
to John Kincaid, upon the act of parliament 1621, as done inter -conjunttes perfonas, with- 
bout one onerous cauſe, to the prejudice of him, a lawful creditor as heir of railzie.. An- 
 Ffepered, Heits-of à marriage have been fuflained as creditors to quarrel:any; ſubſequont pro- 


„ 5 vions" in poſterior contracts of marriage; but, an heir of tailzie, Who lias only. nudam ſpem 


.  ſuccedendi, and only a mere deſtination, can never be repute ſuch a creditor; a5, is meant 

buy the a& of parfiament 1621. The Lords repelled this reaſon of reduction, and found, 

though the filters diſpofition was not relative to, nor in expreſs implement of Baillic's tailzie, 

yer it was à materiul implement, in fo far as it ran in the ſame channel, and Was to the 

fame individual and ſpecific'members of tailzie nominate by Bailiie;: and fo. being. neither 

an innovation nor alteration" thereof, he could not reduce it, becauſe it Was not a deed 
Prejadicial to the rajlzie. © Then Margaret Scot, and: James Muir her huſband; founding 
on the poſterier infeftment taken by Mr John, upon his own reſignation to bimſelf 4 
 -beredibis ſuis quibuſcungque, as a plain revocation” and alteration of the nds 1 t was an: 
1 -fevered for Matthew, That nibil aliud agebatur by this new. infeft ment, but allenarly to 

Change the holding, and non apparet that he deſigned to alter or in vert the forceſlion fixed 
b Baiftie his unele; and heirs wharfoever,”:: muſt be underſtood here in ſano 1000 a 

in terminis juris, that he meant the heirs! of his former infeftments4 even: as if a 
corroboration or an eik of reverſion be taken to different heirs from thoſe contained in eG 
principal bond or wadſet, yet the heirs of the firſt writ over · rule the acceſſory, en iare 
| 2 852 kg 1 8 OY ro ave-decry W TOE not to have put tvs ſeveral. , * 
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2 the ears, by leaving one of his rights to the . heifs of line, and the other to the heirs of. + 

kalleie z And ches the Lords bavs oft found 7 and ſee a paralell caſe in Preſident Craigmillars 

gecilions, January 1665 Scot againſt Scot. Anſwered, The analogy of law may require - 33 

a that conſtruétion between principal and acceſſory rights, becauſe” acceſſorium ſeguitur ſuum 


* 
- 


4 


* 
— 


el "of Jurrofatum Japit naturam ejus in cijus locum ſurragatum; but that a reſignak +7 
geg Keren e el his heirs whatſomever maſt be ſtrained to be the heirs of his ER * ö 
J ²˙Ü——¹A ½mͤùm˙mUm ] ʃ¼ũꝛʃ—ᷣ m ˙i ant» J 
nde ber clearing Piet 'was the deveaſed en 
Matthew's wife Before the marriage, wherein he aſſures her that Matthew had the ſureſt 3 
claim to his little fortufle after lis death; and that ſuch letters in treaties of marriage are 
Jr ß 
Bruce of Clackmannan, Where a ike letter was only repelled, becauſe it was a conditional! 
+660] WIE qm FUlnleg: ©2046, DIF John, by. his. Janet wlioang 1 Oo 
teſtament, nominates Matthew his heir and ſucceſſor in his lands, and leaves this Margaret 
Scot a legacy of 4000 merks, and in caſe ſne controverts Matthew's title, then her legacy 


to be vod; all which ſpeak” his mrs voluntas. Anſevered, for Scot and Muir, That par- — 3 


dies intentions are to be ſcanned by what is done, and not by a propeſitum in-mente retentum; 
but here che tailzie is actually altered; ergo it was intended; and this cauſe cannot be 
ſpored up by ſuch weak props; for the letter is only a compliment, et verba eſficioſa, and 
bis teſtament cannot convey a fur of land, which Mr John as a lawyer Knew: very well; 
and whatever he intended, now fecit id quod potuit; and the taikzie being broke, theſe indi- 
| cations. and conjectures of his will, however favourable to Matthew, can never make the "Ov 
|  railzie reconvaleice. The Lords thought there were preſumptions enough that Mr-Jobn de. 
Goned Matthew Cumming to be his heir, but he had not done it in the habile way; for 
ik bis kalt infeftment had borne, that, failing heirs of his own body, then to the heirs 
contained in his former infeftments, that would have kept the tailzie in being; but being 
conceived fimply to return to himſelf and his heirs whatſoever, that could admit no other 
conſttuction, but that the tailzie was innovate and paſſed from: And ſome of the Lords 
* obſerved;* that, next to his own heirs to be procreate of his body,, he brought in his bro- 
ther Franeis and his heirs, which evidences that he had the tailzie then in his view; for 
he expressly aſſumes Francis one of the members of ir, and pretermits the reſt: And there: 
fore the Lords repelled Matthew's grounds, whereby he craved preference to the whole, 
and found the ſald Margaret, as heir-portioner, had right to the half, © _ 
December 26. 1701. John Inglis merchant in Nairn having fallen melancholy and _- 
| for buſineſs, his friends took out a brief of idiotry againſt him, whereupon he was retour- 
ed on the verdict of fifteen ſworn men to be rei ſue non ſatis providus; and thereon a tu- 
 tory-dative' e Tn me raed eguet, witk this quality, ſo long as his weakneſs 
- and'fillineſs continued. Time having diſpelled theſe clouds and vapours, he becomes as 
capable of buſineſs as he was formerly; whereon he raiſes a declarator of his convaleſcence, 
concluding a reduction of the retour and tutory on that head, and whereto he cites his 
neareſt of kin, and procures declarations, bearing his preſent fitneſs and capacity of ma- 
naging, as much as any other prudent man of his circumſtances; and be craves a commiſ- 
ſion to the ſheriff af Nairn to try his preſent condition of mind and judgment, and to re- 
port, in regard he was not able, in reſpect of his age and the winter - ſeaſon. to come to E- 
dinburgn. The Lords found a verdict of a ſworn inqueſt could not be taken off neither 
by ſubſcribed declarations, nor by a commiſſion to others to try; but that the cognition . 9 
and trial beboved to be taken before the Lords in præſentia by various queſtions and inter 
rogatories, and therefore refuſed aer, ICIS allowed probation to be taken of his being 
now habite and repute prudent and provident, and fully reconvaleſced, and appointed him 
to fiſt himſelf before the Lords in the beginning of June next, that ths trial might proceed 
caiſa cognita. Some thought, in caſe of utter inability to travel, a commiſſion in ſuch an 
extraordinary caſe might be granted, otherwiſe ſuch a man's liberation from the imputation 
of "idiotry ſhould want a remedy, and he be deprived of the liberty and free diſpoſal of 
his goods moveable-or immoveable : But the Lords required his perſonal attendance before 
them, as the great inqueſt. of the nation, for inſpection and trial, otherwiſe a patched-up 


report might be procured by deſigning perſons in executing a commiſlion, bearing the man's 
recovery where it is not true. e 2 


* 
+2 6 5 
4 


December 30. 1501. By contract betwixt James Forreſt and John Marſhall, the ſaid 
John is obliged to ſerve Mr Forreſt in his pin-manufactory, and not to abſent himſelf there- 
from; for which he is to have the wages condeſcended on. Marſhall deſerting the work, 
Forreſt charges him on the contract. He ſuſpends, on this realon, rhat it is null, and ne- 
_ wiſe'probative againſt him, becauſe it is only ſubſcribed by him with the two initial letters of 
his name, whereas it mould have either been ſigned ad longum, or by a notary for him, unleſs 
| » the ſubſeriprion were aſtructed by the witneſſes, as was found, Dury, 14th February 
Vor. I. 3 | EET 5 L e | | 1923, 
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"hier, No law e 32 (ſcribe 40 ad los gum: 
only it has been judged convenient, to furniſh, more ground to eognoſce it when at? 
of falſebood; and if one may fan f y the initial letter of his chriſtian name, why not alſo 


1 of bis r ag ? 2do, Whatever may be in writs that only bind ex ang latere; yet in my. 


tual contracts, the one. fortifies the other; and if the ſulpender were craving implement of . 


cis contract, the other-party who had ſubſexibed ad: lagen could not obtrade this nullit), 
_ *that, you have only ſigned by initial letters, for it cannot. ſubſiſt on the one side, and clay. 


_ «dicate; on the other: And the decifion cited is in the caſe of a diſcharge, and even ſuſtained 
that Way of ſubſcribing if it had been his uſual manner ſo to do, The Lords re. 
pelled the objection, and ſuſtained the contract, unleſs the en world: Won: he uſed 
to ſubſcribe ad longum; reſervin improbation, as accords. 

1 and other creditors. ef F 55 Cancun. 
gainſt Archibald Robertſon factor therof. They craved he: migbt be liable in Nog, 

_ year after the-rents fell due, which:was allowed for ingeiting of them, conform 

0 the. act of ſederunt in July 1690. Axſwered, He was ignorant of that act, it never be. 


"4 ing imimated to him; and the = irſelf has never been in obſervance, and-was only caleu- 
Slate where there were great balances in factors hands, and not: for ſmall reſts; and which 


he could not lend out upon annualrent, becauſe be knev / not how ſoon ereditors might get 
precepts and warrants upon him, and ſo he- behoved to Keep it to anfwer their 5 


= © Replied, The act cannot be in deſuetude in ſo ſhort a time; neither has it ever been pro. 


:poned upon and repelled ; and the act is moſt juſt, that they ſhould not lucrari to the da- 


mage of the creditors, and the act non diſtinguit, whether the balance be great or ſmall: 


The Lords found the factor liable in MW. in terms of the act of e. and ſo 


: : confirmed it by a deciſion. 


' Eodem- die. William Cathbertfon, chers in Feng — — 50 labej Reid and i | 


9 Bar, Albany herald, her huſband, for L. 239, as the price of goods delivered by him to 


the ſaid Label Reid's father, before the ſheriff of Edinburgh; and addueing two witneſſes 


eto prove the delivery of the goods. Bar objected againſt them, that they could not be re- 


ceived, Abecauſe they had appeared partial, and too zealouſly concerned, in having come 
from Danſe, where: they ye to Edinburgh, on a letter wrote to them by Cuthbertſon, 


5 ithe purſuer, deſiring them to come, to the effect that he, finding them in town, might 
ive them a citation to be witneſſes in his action againſt Reid; and ſo being ultroneous, 


were not recei vable; and though they acknowledged upon oath, that he had invited. them in, 


= and accordingly they had come and got their copies to appear, as witneſſes yet the ſheriff had 
received them as habile and coinpetent. Bar raiſes advocation, in reſpect the ſheriff had 


- committed iniquity. in ſuſtaining them. Anſwered, All he did was legal, to write to them to 


kuow when their other buſineſs: would call them in to Edinburgh, that on their incoming 


lie might cite them, ſeeing they lived without the ſheriff's territory, and ſo could not be 
-cited without a ſupplement. The'Lords conſidered, if they ſuſtained the reaſon of advo- 


cCation on iniquity, then it rejected the witneſſes; therefore they cauſed the Ordinary try 
if they, would advocate of eonſent, in which caſe they would ordain them to be re. 
| examined. and to produce the letter inviting them in, if ſo be they had it. 10 


Januar) 2. 1702. The Ducheſs of Buccleugh and Monmouth againſt Sir John Scot of 
Ancrum. The deceaſed Patrick Scot of Langſhaw, father to the ſaid Sir John, having 
had an; exuberant, truſt from the Ducheſs's curators and commiſſioners, as head chamber- 

lain, factor, general receiver, ſolicitor, and agent, for which he had a fee and penſion of 
2300 merks per annum, the ſub - chamberlains, in making their accounts in December 
1665 for the crop 1664, diſcharge themſelves of L. 1 500 Sterling, received by them from 


the tenants, and paid in to. Langſhaw, conform to his receipts for the ſame: And the friends 


iy aving reviſed theſe accounts, write on the margißk, „Allowed and inſtructed to us per Lang · 


- »thaw's receipts:“ But de not coming to make his accounts with the Ducheſs's commiſſion- 


- ers till 1673, he then gets a diſcharge cum elogio; but theſe articles of the L. 1 500 Sterling 
are net particularly ſtated, nor brought into the account. Some time after this, .Langſhaw 
dying, and the Duke of Monmouth falling into troubles and miſtakes, this omiſſion was not 


a averted to; but at laſt being diſcovered, there is a proceſs raiſed at the Ducheſs's inſtance 


- againſt Sir John Seot, as repreſenting Langſhaw, his father, for refunding the faid 

L. 4500 Sterling, cum omni cauſa, on the foreſaid grounds, that the ſub-chamberlains ſtato 
it as given to him upon his receipts, and the reſpondents acknowledge they bave ſeen his 
>receipts,.end. therefore allow it; that to palliate and conceal the embezzlement, he inverted | 


the order of counting uſed in the management of that eſtate, . which was, that the ſub- 


-chamberlains. counted firſt, and then the general receiver made his; whereas, in the year 
1665 By wherein this omillion- happens, Langſhaw. counts before the, under- chamberlains: 


 *Likeas, by the title of the account in 1673, he impoſes on the Ducheſs's commiſſioners b 


the generality of its conception; and yet thir articles are nowiſe brought into the account; 
10 a * he either had my -inſtruQions in his AN or acceſs le 
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place where they lay, by which it was caſy for him 40 withdraw; his own receipts; Where - 
as; of all the inſtructions of theſe accounts, there ate none wanting but onſy this of the = 
L. 18, 0 Scots: Likeas, being factor and agent, he, by the nature of his office, was 


liable in exact diligence, and ouglht not to haue ſuffered this money to periſh to the Do- 


cheſs, or elſe his ſon; mult tell What way it went, and how it was employed. ledged for 


Sir John, That neither the aſſertion of the ſub-chamberlains, nor the allawance and declara- 


- 


tion of the friends, can bind and conſtitute a debt againſt him, unleſs his farher's receipts | 


were produced. 24o, After all this, Langſhaw, bad made his accounts with the commiſ- 
ſioners, and obtained a full diſcharge and exoneration, and which containing ſome ex- 


ceptions, theſe firmant- regulam in ca/ibus non exceptis ; and to call ſuch public and ſolemn 


3 pend on him, but was the act of the curators and commiſſioners,. whoſe method he behoved 


. 1 . | * 92 1 l . . ; 1 | "— | : * : 
dieeds in queſtion, poſt tanti temporis intervalium, may diſquiet the minds of the liepes, and un- 
hinge their ſecurjties. 35/6, As to the inverting the order of counting, that die not'de- - 


N 


to follow. 4% That he had acceſs: to the charter - eheſt, and ſo might become maſter f 
his own. receipts. it is abſolutely. denied, and was both naturally and morally impoſſible; 


for the very fitments of the accounts bear, that the inſtructions were laid up in the charter- 
cheſt, and whereof there were three keys kept by ſeveral truſtees. 50, That, by his of 
fice, he was tied to diligence, his factory is opponed, only obliging him for his actual! 


intromiſſions ; et dolus non præſumitur, except the evidences be very pregnant. Anſwered 


for the Ducheſs, Ihat the whole trans negotii was a conviction. and demonſtration that 


Langſhau / had received this money, though the receipts were not extant; and therefore hge 


. behoved to document and inſtruct what he had done with it: It was true, à bond in the 


_ debtor's hand preſumes liberation, though you ſhould produce! VOY a thereto, becauſe | 


. 
— 


that retiring is the common and natural way of extinguiſhing debita chirpgrapharia; but it 


| was quite otherwiſe in accounts, where the; articles muſt be charged and diſcharged, and 


there omiſſion, imports. plain fraud: Likeas, both Langſha v and his ſon have homologate 
the ſubebamberlain's - accounts, where thir articles are ſtared, by ſubſcri bing witneſſes 
thereto, and whereof he could not be ignorant, (as witneſſes ordinarily may be of the con - 
tents. of a writ) , he being at the framing of the ſame. And for his general diſcharge, it muſt 
be regulate by che aceounts ; and, however large and comprehenſive it may be, can extend | 
to na articles but what were therein contained. The Lords firſt conſidered if the pre- 
ſumptions and:qualifications adduced for the Ducheſs were ſufficient, without production 

of the receipts, to make him count for theſe omitted articles. Some inclined to find him 


| liable-thereon! without any farther ; but others demurred, unleſs it could be made appear 
that the inſtructions were left in his cuſtody, or he had acceſs thereto, in which caſe all 


were convinced he might have abſtracted his own receipts ; therefore the Lords agreed up- 


on an act before anſwer, to try if the accounts and inſtructions were laid up in the charter: - 


cheſts, or in boxes in the Ducheſs's chamber, and if be had acceſs thereto, and in what 


manner, if alone, or in preſence of ſome of the friends and commiſſioners: And as to his 
diſcharge founded on, in regard it was doubted whether the commiſſion to the friends im- 


£ 


anſwer, likewiſe ordained the ſaid commiſlion to be produced. IF 


As to the preſumption ariſing againſt chamberlains, and other adminiftrators, who 
invert and alter the former method of counting, the Ducheſs's lawyers cited Munnez de 


powered them to diſcharge, or only to audite the accounts and report; the Lords, before 


_ Eſcobar de raliociniis adminiſtraturum, lib. 1. cap. 2. et cap. 10. who tells us, that intricata 
| ratio non eſt ratio, ſed magis ex intricatione rationum fraus et dolus præſumitur, et adverſus in- 


tricantem juramentum in litem deferri poteſt; and that all intromitters and adminiſtrators are 


* 


* 


bound to make their accounts ſecundum conſuetudinem loci, et moram ſuam purgare, and not to 
mvolve them in generals. | „ f | 


% 


Fanuam 7. 1702. Rankeilor reported Robert Brown merchant in Dumfries againſt 


| John Rule apothecary there. Brown, as an adjudger of a tenement there from Cuning- 


ham, the heritor, purſuing mails and duties; Rule compears for his intereſt, and produces 
a diſpoſition thereof to his father, whereon he was infeft, and in poſſeſſion more than twen- 


t years ago; and craved the benefit of a poſſeſſory judgment. Anſwered for Brown, The 


diſpoſition is ip/o jure et ope exceptionis null, being from a mother, tutrix to her ſon, who had 
no manner of right to the fee; and he repeated a reduction, which he had raiſed inci- 


den: of that diſpoſition, as flowing 4 non babente poteſtatem, and ſo could not afford the 
benefit of a poſſeſſory judgment. The Lords repelled the defence on the poſſeſſory judg- 
ment, in reſpect of the reduction which they received hoc ordine. Then Rule alledged, 


am not obliged to anſwer the reduction, becauſe I am minor, gui non tenetur placitare ſuper 


beæreditate paterna. Anſwered, That brocard holds where the minor's right is any wiſe diſ- 


putable; but here it is plainly null, and the foreſaid maxim has many exceptions in law, 


and particularly if the defunct, the minor's father, Was in dolo et culpa, as here he was, to ac- 
F 10 A right from one he knew could give him none; and, at this rate, a party poſſeſſing 
by uch.a-null-tighs,- leaving an infant of a year old, that child, for twenty years till his 


majority, 
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== 55 dekfaud ehe true heritor: And the maxim ſecures them againſt producing their rights, be. 
Ts cauſe-they may be abſtracted, or the minors: not maſters of them, or competent defences 
may be omitted 5 but here the diſpoſition is already produced is campo, and ſo he muſt de. 
beate its validity. | Replied, Though the tutrix” be the diſponer, yet there be' caſes in law 
= where her difpofi ion may fubſiſt as valid; viz. if ſhe' had the decretum prætoris, and au- 
_ thority of a Judge, finding the alienation neceffary, or if the price was in rem minoris ver. 
2 . Now; a minor may want his documents to inſtruct thir, and ſo be unjuſtly; diſpoſ. 
E ſeſſed of his father's heritage; for though a diſpoſition in a contract of mari iage become; 
NM 3 where the marriage diſſol ves within year and day, yet et the wife's liferent-infeftmcn: A 
. ww ſubſiſt in law till the tocher be repaid; and on the 18th of January 1667, Barbara 
=_ Chapman contra White, the Lords found a minor not obliged to debate aber his father's. | 
16 author, from whom he derived his right, Was infeft. or not. The Lords, ere they would I 
9 . this point, thought it deſerved to be farther heard and conſidered- 1 find Stair, 
== _ Inſtitut. book 1. tit. 6. ſays, the minor's privile; e; quod non teneatur' placizare, * does not ex- I 
== 8 claude nor hinder the proponing a nullity againſta diſpoſition made by a wife to her huſpand, 
=  _ where the marriage” er within ok Jem” and; eites A deciſion, 15th Pebrun y 1678, 
| Gordon: contra Ma well. J u 
- | Bodem die! Mr John Boner 1 E wenn m File, Being -alledged: to be women. nes m 
age and furious, his brother Robert takes out a brief of idiotry. before the 
8 Andrew's to retour him an idiot, and bimſelf his tutor of Jaws Gregſton thinking this ip- 
nominious and defainatory, raiſes an advocation of the brief to the 4neers,! with whom 
the Lords may eapfoin alſeffors, who may firſt cognoſce/ on che facts and circumitances 
from which the idlotry is craved to be interred,” which is not to be raſhly done ubi de fatu | 
wuberi hominis agitur, and the diminution of his natural liberty craved againſt the preſump- 
„„ ii uni uſque eft ſang! mentis  donec probetur contratium 5 this is to ſubject him, 
who is ſui furis, to the nod and deck ef his brother, graſpin 9 a his eſtate, and has a 
1 to annul a diſpoſi tion he has made to his filter, and David Sinclair, her huſband; 
for one of the heads of the brief is -&"'quo tempore furigſitas intceperit: 25 and he is willing | 
to ſubject himſelf to a trial before the Lords. Anſwered, , Law and ancient ſtyles have fixed 
the manner of this trial to be by an inqu eſt of fifteen ſworn men and not by the Lords of 
| Seffion; and it were a 0 diſcouraging preparative to advocate ſuch brieves; and the members 
of inqueſt ought to be ex vicineto, as the Jearned Craig, lib. 2. Feud, obſerves; | becauſe 
they know thè perſons beſt, and the deeds from which the furioſity reſults, which eannot be 
3 known te an inqueſt cited and dwelling'm Edinburgh; neither will rhe aſſeſſors nor wit- | 
EO neſſes come over, and ſo the thing ſhall be quite difappoinced.” The Lords thought this 
5 man behoved once to be in ſome reputation of prudence and knowledge, being graduate 2 
_ maſter of arts, and that ir might be dangerous to allow à - eountry-ailze to fix the period 
when it began, and that neighbours might be prevailed with to come 'to Edinburgh, and 
. Witneſſes could be legally compelled, and it was hard to declare a man a fool who. offered 
to ſubject himſelf to an examination, therefore they ie the cauſe to the macers, 
and declared they would adjoin' aſſeſſors if demanded. Pa | 
The Lords afterwards called Gregſton before them, and, belt exupited; bim publicly, 2 
ond" then remitted him to ſome of their number, upon whoſe report they refuſed the ad- 
vocation, e gout” evidence. of his age Vid. more of this Caſe; "Rs February 
1704. 
bn 8. 1702. dete having beet nt FR oe marked th 
December 1701, in Tillicoultrie's favour, - and anſwers” having been given in for my 
Lord Tillicoultrie, and the creditors, who beſides the former debate, urged from Dury's 
deciſions, that a bounding charter with poſſeſſion conform was always found preferable to part 
and pertinent, fortified with an interrupted poſſeſſion, and -thar the prevalency of a ſpecial 
or expreſs infeftment was always ſuſtained before a general one, as was found, 25th and 
laſt of June 1629, Douglas contra Turnbull, in the caſe of a muir; and 22d July 1635 
Scot contra Lindſay, where one was infeft in a loch nominatim defigned, and the other in 
oe a lake in general, though there was no other! in the bounds, and that he had conſtantly 
filhed with net and wand, yet the expreſs was preferred: and the Lords having adviſed 
the bill and anſwers, they by a plurality adhered to their former interlocutor; though 
many ok the Lords inclined to think Abercairny had preſori bed at leaſt a ſervitude ok 
| paltorage M the bounds: controverted'; ; yet OI not rr ſatisfied with 7850 ye? 
in his proteſtation for remedy of: law at the bar. 
| January 9. 1702. Sir John Cochran of Ochiltrie againſt ihe Fry Mee err The 
, Lord Rolfs, Lord Montgomery, and ſeven others, gave a written commiſpon to Sir John 
Cochran to bid at the roup of the poll, impoſed by the act of parliament 1693, and not 
to exceed L. 40, o00 Sterling unlefs he were allowed by Colonel Erſkine and Sir Thomas 
| Bhi +) to bid farther... Sir John Was an as the greareſt * but he OG 
SIN! | > THI 
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thr commiſſion in L. 40 Sterli ng; thereafter the taekſmen and partners entered into 

by 4 mik ve letter, declared. his 'willmgnels to be one of that number, and ſent a oommiſ- a 
tion and; Warrant to William” Cuningham of Brown t vote for him. at the meetings 
| as his proxy, and'pecordingly/he is marked in two ſederunts as acting for my Lord Mont: 
' 5omery The teck eventinſiy faling to be detrimental, and my Lord Montgomery con- 


gomer7. 


ealving wümfelf Hot bound by the forefaid letter and proxy; neither of them being formell; 


recorded in the Taciety's books, Sir John Cochra purſues him to relieve him of a propor- 
JJV the L.. 40,000 16 which you was 
ſimited: Auſeo:red, 1 had the concourſe and allowance of the two aſſeſſors adjoined to me, 
and they being preſent and not contradicting. are preſumed io have given their conſent. 
The Lords found taciturnity was not a ſufficierit concourſe nor acquieſcence here, but x-—-ꝛ 
ce rüde wen to be examined upon'-oath, "if they-conſented. adh, Aledged for r 
Tord, 1 cannot be liable as one of the twenty: two; becauſe my letter was on an offer, „ 
| and never accepted, but repudiate ay till they found they would be loſers; and if it had | 
| | been profitable, he could never have compelled/them to communicate any ſhare of the gain, 


and ſo it was plainly ſorietas leonina as to him; and the firſt nine undertakers were ro have 


cen liable in ſolidum, becauſe ekefa erat induſtria perſons, and they knew one anothers 


Their 224 mate, ſeeing they had not that knowledge and confidence in one another 5 _ 
Sir John might as well have aſſumed 200 as twenty-two, for whom it were abſurd to think 
the Lord Montgomery ſhould ſtand liable. Anſwered,” The letter is conceived in the molt = 


ſtrong and obligarory terms of his deſign and willingneſs to continue a partner, and is 


- farther frengthened and admiticulate by his proxy given to Brownbill. in the reaſoning 


among the Lords a deciſion was cited, 28th January 1663. between Sir Robert Mont- 
gomery and one Brown, where notwithſtanding of a letter declaring he intended to adhere 


do the bargain; yet there was found room to refile, e locus penitentie. But here izle 


Lords fount Lord Montgomery liable for his twenty-ſecond part upon his letter and com- 


miſſion: © Then my Lord alledged, in the 4hird place, That the moſt he could be found 
liable in, was only for L. 50 Sterling, as the penalty annexed to his non-acceptance, in 1. 
far as, by an expreſs quality and condition of the contract, it is appointed that all the partners 
are, betwixt and the 6th of Auguſt 1694, to grant bond and caution for their proportion, 
and in caſe of failzie, their ſhare is to be void and null as to them, but to accreſce to the reſt, 
And to be liable in L. 50 Sterling of penalty. Anſtvered, This being adjected in further 
corroboration of the contract, can never be detorted to liberate them from the ſame, but 


A 


muſt be interpreted modo habili to be over and above implement; and if by your own fault 


you did not give bond and caution, you ought ta reap no benefit thereby, elſe after your. 


entering into the ſociety it ſhould be in your power to be a partner or not. The Lords found. 


by the forefaid quality and conception of the contract. my Lord Montgomery was free up- 
on me paying the IL. 50 Sterling of penalty, by which interlocutor he Was rehieved of 
I. 200 for his twenty-ſecond ſhare amounted to L. 250 Sterling. Aste the being liable 
in ſolidum or pro rata, | remember ſome deciſions in the Kota Gennenſs ſhe w caſes where 
Jiocius non tenetur ſocio in ſolidum. Vid. more of this caſe, 21ſt February 172m. 

_ *  Eodem die. John Mitchelſon, merchant in Dumfries, having right to a wadſet of ſome 
lands belonging to the Earl of Nithſdale, redeemable on 7000 merks, he enters into a 
tranſaction with Richard Rae, an Engliſh travelling merchant, who advances him the ſaid 


\ 
„ 


to him, or elſe to repay the 000 merks. When he comes to convey, it is found he wants N 


the original contract of wadſet; whereupon Rae refuſes to accept of a diſpoſition with ſueh 
an evident defect; and being charged on the minute, he ſuſpends on that reaſon. Au-. 


fwered for Mitchelſon, That he fold the right alis qualis as it ſtood, in which caſe caveaat 


enptor; and there were adminicles enough to ſupply the want of the firſt contract, ſeeing 


the Earl of Nithſdale had acknowledged the right by entering ſome of the intermediate au- — - 


thors, and he was in peaceable poſſeſſion, undiſturbed: and Rae was to blame in diſcloſing 
dhe defects of his own right, which could be eaſily proven in a tenor, and he had only given 
Warrandice from his own fact and deed, and not againſt the defects of the title. Replied, - 
0 There was 4 moſt unjuſtifiable deſign to over - reach and deceive the defender, et jura ſub- 
_  ventunt deceptis. If there had been an abatenient of the ſum en 'aceount of this want, 
tere might have been a pretence that he took his hazard ; or, ada, If Mitchelſon had ho? 
gnaeltſy told him he wanted the firſi contract; in any of theſe two caſes he might have pled 5 
2 purgation from dole: But here Rac pays him in the ſum at the full extent, and it is not 
pretended that he was acquainted with the defect ; therefore it is a clear circumvention, ' 
aud Rae ought to have his 7000 .merks back again, Some inclined to ſuperſede extracting 
the decreet againſt Mitchelſon for ſome competent time, as a year or the like, in which ; 
SOS »- Mm. # Mitchelſon 
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rt of the los and damage reſulting from the tack.” Aledged for my Lord, Aſelvitorr,, 4 


ſolvency and Tufficiency r But in twenty-two aſſumed they can-only be liable pro rata fer 
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Mitchelſon nüglit prove and make up tha tenor: But 


Allee advantage taken, did decern immediately for repsying the v0 merks. Cicęro, 4e 
Was, decides the ſame way, and balls it againſt moral honeſty to conceal' the defects of 
„„ goods or other vrighes in the matter of bargaining. tte e eee no N 

Fiat 10, 1702, In a caſe. between, William Chatto: and William Ord, Engliſhmen, 
who being pufſued on a double bond, in the Engliſh form, alladged, The ſam. pro- 
ative by the law of England, unſeſs the witneſſes compeared, and, by affidavit, atteſted 
mie verity af their ſabſcriptions. Ha/wered, Though tbar was the form and procedure in 


wa never was. demanded. nor exacted. The.Lords found, though as to the manner of 


pf other nations, but to refuſe to ſuſtain proceſs on 


— * 4 1 * 0 0 


m ete and fortified by the witneſſes daths, was impracticable here, and therefore repelled the 


inglih bonds, till they were adminicu- 


* > . 
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tained in a written bond may be proven by wirneſſes, though none of theſe bold as to 
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aint him and the barony; of Carington, belonging to Sir James Primroſe, and alſo to 
maanke incloſures, conform to the acts of parliament 1669 and 1695, and .craving ſome 


» 
168 


ads of Sir James's to make his dyke equal; he alledged, By My, tailzie, and infeftments 1 


can alienate none of my lands, but brook them by irritant clauſes, which if 1 contiavenc, 


leſſer intęreſts of incloſures muſt yield thereto. | Anſwered, Irritancies prohibit voluntary 


can haue noptejudice, \for.the Lords ſhall adjudge as much land,to you in excambion as you 
Save away, and it ſhall be fettered with the ſame. irritant clauſes. as the former was; and 
ſame burden with the former. The Lords decerned and adjudged. with ' that quality. 


ſtoue, upon the paſſive titles, as repreſenting his father, for payment of 300 merks con- 
| - tained} in; a; bond granted by him to Margaret Dempſter, to m 1 
Alalged, Abſolvitor from aoꝙ merks of it, becauſe there is a diſcharge written on the back of 
TE. bond acknowledging that ſum paid; and though it be not ſigned by the creditrix, Vet it 
. bears to have been, becauſe ſhe could not write, and it is ſubſcribed by three witneſſes. 


body of it, chat it is ſubſeribed; by her, and therefore; it muſt be preſumed to have been 


written either without her warrant, ſince it was produced in proceſs, or elſe to have been 


4 


written with the party's own hand, nor ſubſcribed by them, as Stair. obſerves, Inſtitut. 
Seck 4. lit. 42. The Lords thought this caſe ſingular, and were inclining to ſuſtain the 
diſcharge on the back of this bond to aſſoilzie from the 200 merks, in regard it was of 2 
very old date, more than thirty years ago, and never quarrelled all that time: But it being 


therefore they remitted to the ordinary to try when the died, and if it was ever queſtioned 
in her lifetime; > De ee atop ae nd ae LE 


Jianuam 15. 1902. Mr James Naſmith-of Dawick, Advocate, gives in. ap 
| Aenting, that he being a conſiderable .credicor to Sir Alexander Cockburn of Langton, had 
Taiſed a proceſs of ſale of that eſtate ;' but George Lockhart of Carnwath,. another creditor, 


*Carn wath, his proceſs ceaſed, ſo that the petitioner has now wakencd his ſummons, and is 
ready to inſiſt and prove the rental, which Langton with;much induſtry has darkened; and 

mis being che joint intereſt-of all the creditors, ought to be carried on upon the common 
expeoce, and not on the private charges of one ſingle creditor; therefore craving that a 


he is willing to hold count. The Lords conſidered, n to be granted in all 


for carry iag on chis ſale, and therefore it was hard to burden either the, debtor or the 
»oreditors with new advances till. they ſaw-how the former was expended, or if it was yet 


extant in\Carnwath's hands, ungiven out,; and if his fale expired, whether 2 
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be Lords. having an indignation at 


d, Ihe ſame was not pro- 


| 
= England, ver hundreds of theſe bonds had: been purſyed, for in the courts of Scotland, and 
pPleabstion, and ſolemnities in writs, che Lords judged. conform ro che municipal cuſtoms 
alledgeance: Bur thus far they ſuſtained: the Engliſh, cuſtom, that che currency af annual. 
rent ſhauld ſtop when it came to equal the principal ſum, and that payment, of a ſum con- 
bonds drawn ap in the Scots form. See Stair, 28th, June 1666, Macmorland contra Mel. 


EFodem die. Sir John Ramſay of Whitehill reſolving to divide a common muir lying be. 


my right is null, and the next heir has acceſs in the terms of the act of parliament 1083 
anent tailzies, Which being the great fence and ſecurity of gur properties, the other inferior, 


Alienations, but not neceſſary, and judicial ones appointed for a public god; and here you Þ 


in caſe money were decerned, it behoved to be tailzied or employed on land.; but the clear. 


Fanulmy 13. %. Thomas Smith purſues William Brown, alias Crichton, of Crawfurd· 


ter, to whom .Smith is confirmed. 


— 


Auſwered, It is neither ſubſcribed. by herſelf, nor by notaries for her, and yet it bears in the 


dune ſpe numerandæ pecuni a. Replied, Memorials, though unſubſcribed are probative, 
 -elpecially.writs/'in count books, or notes on the backs or foots of bonds, though not 


ſiuggeſted chat che credirrix in the bond died ſhortly after the date of the faid diſcharge, 


FE having alſo. raiſed, a; fale, the petitioner then lay by ; but. Langton having. tranſacted with 


- Toups,. yet here they remembered that there had been fundry modifications given already | 
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Monerieff, one of the preferable ones, how the common expences, ſuch as the exttacting 
the decreet of ranking, (for every. ane is to bgar his own charge duting the ranking in 
the competition); and the expences of carrying on the ſale, and bringing it to a toup, are 
to be paid and kid on, and if every one of the creditors, / who'draw a part of the price 
muſt bear à pfrportional part pro rata of that common e pence, tending equally to te 
behoaf of all the ereditors, or if thoſe -who, are nnexceptionably preferable are to be free 
ol bearing any part thereof. For it. was alledged in their behalf, that they being: fecure rt 
| for their penalty, as well as for their principal and annualrent, and if the debtor upon 
his right of reverſion were redeeming from them, they were not bound to renounee ang 
| quit their. rigkts, except cheir expences were allo paid and reimburſed and nd more can 4 
the purchaſer at che roup compel them to denude of their rights, without alſo laying down nu 

their penalty, and they haye it by virtue of their right: and that, poſterior. creditors fal! 
mort, is through the defect, and phſteriority, and weakneſs of their rights, which cannot be 
profitable. to them, and prejudicial co thoſe! gui #65 vigilarunt. It wus on the other ſ ide 
contended, That all Who ha ve benefit by the roup, and draw a ſhare of the price, ſhoudddd 
bear alſo /a ſhare in the common expence; eus eſt incommodum eiijus off, cemmodum; and © \, © 
whatever be the nature of- your right, von debes lucrari cum alterius jaliura; and by the : 
_ roup you get up your ſam, which|otherwiſe lay dead and mortified on the land, .and.there- 
fore you muſt, for this benefit, bear'a proportional burden of bringing theſe lands to pro. . 
_ - duce your: payment by a roup. Let the Lords, dy plurality, found (though the practicſde 
had been otherwiſe), that the preferable creditors ſhould ſuffer no detalcation, andi that the 
common expence behoved to come off the haill head and total price tanguam pracipuumm . 
and not pro fata of their debts; by which the poſterior creditors intereſts are much leſſen dd 
| - January 17. 1702. Forbes of Robſlaw, againſt the Earl of Aberdeen, purſues à te. 
duction of the Earl's right and diſpoſition to ſome lands he derived from Thomas Rey nold. 
Mledged, Vou, Robſlaw, are only a perſonal creditor to Reynold, and ſo cannot reduce or "> 
call: for my rights on the ſaid Reynold's eſtate, which are completed by infeftment, except ©: 
you had adjudged or affected the ſubject : improbation of real rights has been ſuſtained alt 
perſonal "creditors inſtance, but not reduction. - Auſwered, The act of parliament 1621 in? 
troducing theſe reductions, actione Paulliana, of deeds done to their prejudice, requires no 
more but that they be a trug anterior creditor, but not that they have a real right on the 
ſubject; for it were hard to put creditors to adjudge before they try the ſtrength of 'their 
right, whether it can remove impediments, yea or not; for if I ſuccumb in that, En? ON 
have all that expence/in my pocket; and if I prevail, then I will adjudge and make a right 
to the ſubject, whereby I may;compete with you for the mails and duties; and till then you 
keep the poſſeſſion, becauſe yet I have no poſitive riglit to the lands. The Lords found he, 
as a perſonal creditor, had a ſufficient title to reduce on the act of | parliament 4.621, 2:2: 
: We alienations made in defraud of prior creditors; though ſundry, doubted much of 
Ihen Robſlaw repealed his reaſon, founded on an inhibition before the Ears right, 
| Anſwered, I have raiſed reduction of that inhibition as illegally: and unwarrantably execute. 
bearing date the 16th of Auguſt 1668, which, by the calendars and almanacks produced, 
Was on a Sunday. The Lords found this nullity both relevant and proven, and therefore 
reduced the inhibition. This agrees with the Roman law, J. 3. 7. et 11. C. de feriis. 
January 20. 1702+ In a competition betwixt Ker of Moriſton and the creditors of Scot 
of Vogrie, the Lady Vogrie producing a ſeiſin upon the eſtate of Eccles, and craving 
preference thereon to Moriſton, it was objelted, the ſeiſin was null, becauſe, being an infeft- 3 
ment of annualrent, it wanted the delivery of the ordinary ſymbol, viz. a penny of moo: 
ney. | Anſwered, It bore tradition of earth and ſtone on the ground of the lands, conform 
to the precept of ſeiſin in all points; which relative words muſt take in traditinnem denarii, 
khat being expreſsly mentioned in the precept: and that the Lords have ſuſtained ſeiſins 
Vanting theſe or the like words, Dury, 23d March 163, Somervel of Drum; and 15th 
March 1631, Smeton, where the ſeiſin of a mill was ſuſtained though wanting the ſymbol 
= of a clap and happer, becauſe it bore theſe general words, cum omni Juris ſolemnitate; and 
the reference here to the precept is equivalent. Replied, Law and cuſtom has determined 
the proper ſymbol for every right, and without the obſeryation thereof has annulled the 
| feed; and che caſes cited do not meet: for there the mentioning the legal ſolemnities to 
have been uſed, - can admit no other conſtruction but that omnia erant debite et ſolemniter 
ale; whereas here the relation made to the precepts of ſeiſin, refers to the manner of hold- 
ang, and clauſes of reverſion, and not to the fymbol-of a penny. The Lords, by a plura- 
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do r n „ n 
right of properky, it ought” to be obſerved. 10 OT at PO ES 0 Oy OOTY, 
© Fanzary 2. 14562. Helen Brown; daughter to George Brown Heſter in Edinburgh, 
purſues a reduction againſt Mr William Henderſon late bibliothecarius' of the college of 


of, yet that was not probative” without the original bond corroborated ;"and that being 


Wote a diſcharge of the firſt bond, ſemething, might be alledged ; bur their” having it in 
their hands While the bond of corroboration is unretired, ſignifies nothing; for though the 


firſt, Bond were not extant," nor cenld not be: ſhown, yet the corroboration is per ſe a ſuf- 


repertum priſumituſ ſolutum; and, though Mr William had à bond of cbrfoboratton there. 


z . 


The reaſen againſt one of the bonds was, that the ſum thetein contained was paid, in ſo 


| |. +  . Ediaburgh;- of Tome bonds 'wherenpon be had led an adjudication of her father's lands. 
| far as the patſuet produced the bond now in her on hands, ef inſtrumentum aftd-debitorem 


_ojven. back, the debt is extinct, as wanting a foundation to lean on. Unſevered, If there 


ficient inſtruction of the debt; and though it be now in the debtor's hands, yet it might 


come there many ways Without actual payment, upon -niiftake, as thinking chey had ne 


more to do With it after they got the corroborative ſecurity, | Which cannot be taken away 


. 


£ 


them with cords, and catrying them and their goods away priſoners. Anſwered, The poind. 


no charge, the days of law after the decreet dught to be free from poinding, that parties 


decerned may in that interval of time either ſatisfy. or ſuſpend. Replied, The act 1669 be. 
ing a correctory and veſtrictive law, concerns only perſonal debts in civil caſes, but nowiſe 


may be immediately attached and put an priſon, till he pay, and his goods put in cuſtody, 


Whichithe Roman law calls anxotatio-bonerum rei; and if this be allowed, then much more 
preſent peinding; for if they get a charge on fifteen days, ere that elapſe they ſhall drive 
All their goods-to the iſles or mountains, and ſo wholly fruſtrate and evacuate the poinding. 
Tue Lords thought the act 1669 did not regulate criminal procedures; and Sir Georg 
Mackenzie, in his notes there, ſhews caſes where à previous charge is not neceſſary: but 
the Lords obſerved, that the decreer bore a warrant to charge; ergo that ought to have pre: 
ceded; and the clauſe for immediate poinding was controverted as interlined ; therefore 
they reſolved to hear the cauſe in their on, preſence. Vid ' 19th February 19502. _ 
EELodem die. David Gram wright againſt Daniel Simpſon writer to the ſignet. Each 
»of them having a tenement at the Netherbow, Daniel claimed a paſſage or entry through 


Pavid's land to his own, and ſtopped a ſyre for carrying off the water: whereupon David 
ralſes a reduction, and a negatory action of declarator of his immunity and freedom from 
any ſuch ſervitudes; and that the cloſe is his own, and thedittle ſhop therein, and ſo can- 


and he muſt raiſe a. new ſummons:; and that it has been oft ſo decided, 20th March 1623. 
Lord Yeſter's heirs, where the proceſs was caſt, becauſe the ſeiſin was polterior to the ſum- 


mons; ant eth December 1630, Ramſay of Cockpen; 20th June 1627, Laird of Touch; 

and zoth January 1665, Little. Aaſwered, That his ſeiſin, though poſterior to his ſumn- 
mons, was given out therewith, and- ſeen and returned in communi forma by rhe de- 
fender; and his diſpoſition Was prior to his intenting the proceſs, and ſufficient to ſuſtain 
Ie, eſpecially it reſal ving only inte a moleſtation, and declarator of exemption from a ſer- 

_ . witude, Which do not require infeftment; and in a late caſe, reported by Rankeilor, A- 

Iexander Keith contra Cathcart of Carbiſton, the Lords allowed the purſuer of a reduction 
And imprebationto infeft himſelf cum proceſſu: and Stair, lib. 2. fit. g.- obſerves, that a re- 
moving was ſuttaied at an appriſet's inſtance, where the cqmprifing was before the warn - 

Ang, but the ſeiſin after it; and ſieklike, where an apparent heir warned, if his retour and 


Ainfeftment, though poſterior to the warning, were before the term to which the tenant was 


\ 


warned to remove. The Lords drew back the: ſeifin, and faltained proceſs thereon, though | 
| poſterior to the ſummons,” and appointed vilication of the ground controvertet. 


© Fanuary 271702; Alexander Weir, as procurator · fiſcal for the manufactories, 'having 


Cs „„ pine 
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unleſs it be offered to be proven by William Henderſon's oath that the bond corroborated 
ais truly paid. The Lords found the preſumption of having the firſt bond vot ſulficient to 
\infer-payment, where the creditor produced the bond of "corroboration, vileſs they offer 
Fama 22 1702: James Sinclair, brother ro Dumbeath,” againſt Dunbar of Hemp: - 
rig, for 4 ſpuilzie of 'cows, Sc. The defence was, Lawfully poinded by virtue of a de. 
eerest of the northern Juſticjary againft rhe ſaid James Sinclair for 3000 merkꝭ of fine, for 
convocating the lieges, and invading Hemprig's tenants, breaking up their houſes, tying 


Ang was unlawful, being within fifteen days of the charge, which ſpace the 4th act of 
parliament 1669 requires; and Stair, 416. 4. it. 47. ſays, that even where there needs 


not be made/a common entry by Daniel, c. Alledged, No proceſs, becauſe your ſeiſin is 
pPoſterior to the date of the ſummons and day of compearance, and ſo is fins ante patrem, 


ſeized on ſome prohibited ſtuffs,” conform to the late act of parliament; in the houſe of 


K eee n 0 ene * crave | 
_— he had” reaſowito putſue that libel}; Wet i 1 wah "In-'thir popbler üctions, 
he was not bliged-ro. ſwear le uma, no note than the King's Advocate is i | 
Ebene de prodyvces[rilo thing! kekelf before the fudge, and, / by"veular inſpection; it i chu. 
| sxvagting the leaf appointed for Engliſh geeds, Hnfwered; Parties are not obli- - | 
ech e give choirioark db tuiumnia ou the majoripropoſirion of "their "ſuinmotis,"eeanle t Rat 
is in jun, foundedion:the. acts of parhament or principles of la; but as tot & fubſump- | 
tion ariſing trom the fact Hbelled, every parſuer is Boat to give his *o8th ef — 7 
required}. according tothe 125th. ng ; lud juretur quod li b J videtur ; and "7 
| uy alledge;! chat his caſe falls hot under the pröhibiriot be act of parliament, for 1 
8 have been brought; into his houſef and left chere to trepanhiny” t rough” none of = 

Ktan t defences be proponed, chen the parſuer will be · bond to give his Gath 'of 8 
lummy thercong ſuch ast if ber hus reaſon to deny that thir ſtuffs were ſcaled” according te 


eee ge be worn off; but, in general, to give an bath of caemnz 18 wth. 


E uch pbrfuſts. The Lords found no ſpecialty Sur chat e 2 
© wasbouyd to gives Guth of adam, if he had juft reaſon,” and N that de Had 
E purſar this libel. 15: This does not Inport*chat” a party is -obliged'to' give his oath 


12 


to tlie judge's determination) but only tyra oy bin TROY the p one of hw, * 
09 abe eden of höe Abel andjs s. 
Nee A8 f. Jean, Tallbufton, rel lis & bt omas. enn of ente ing | 
4 liferent outiaf theſe lands, upon her contract of nations” parſtes the tenants for Mails © 
| ET \Compearance is: made for the tenants, who legged, That they bad been in 
„ xentiot their rent to Menzies of Weem, their Welle, for more than — 
1 the eh of a poſſeſſory judgment; md ought to be called to. 
iged to anſwer till he were cited. "Replied 5 hat the is 
of f her erde Ar ay ws e to Hoxice none but An _ 


* — 


- 1 plead eee wy — pat oy — holy to prcel 10 ; L . 
Ber hüfband's decenſe, Weem was in poſſeſſion, aid de wulf * be called, ae 1 8 

Aer rights might b = | 

ings of the! round, not only the poſſe or; bot the maſter,-debror in the annualrent, mult _ 

de cited. The Lords conſidered, that in petirory ackions, \as'removings, it is a god de; 75 

fence for nenants, that their maſter is not called; but in the fle 


| an poſſeſſory actions for mails NH 4 
duties, they did not fee the neceſſity „ſeeing the- mater may compear and defend- 
of the Lords ere for allowing her 5 cite Weem ncidenter in tliis proceſs; but the br 


ty repolſed the tenants objection, and decerned in the relies action; yet ſuperſeded ex- 


We for a time, that Weem's tutors (he being minor) may ſearch for his papers, and on 


production debate for his intereſt, which Would de ſhorter than for the tenants! to fuſpend 5 
again upon dobble' poinding Ai ditt 5 


ws + non 2942702. .1 reported the competition betont Patrick He 


hre Arkeſter of "= 
dum due by hs Laird of Lundy'to Thomas Row, and the children of Dean of Guild Blair, 
as donatars to the ſaid Rowꝰs oſcheat 3/ who objeted againſt. Hepburn” s arreſtment, that it 


was null, in ſo far as the ground of the debt being a bond granted by the fad Thomas Row / 
oa Jack for qb0 merks, wherein ſhe is deſigned ſpouſe. to Patrick Hepburn aporhe- | 

- Cary! in Edinburgh, and ſo it was his jure mariti, vet ſhe raiſes horning on it ff ingly in her | 
own name, and arreſts in Lundy's hand likewiſe in her own name, without NON the 

_ roneourſe of her huſband; and ſeeing a femme coverte can do nothing yalidly ee 

acts without her huſband, -this arteſtment was clearly null. Anſcwered, 'The Wee * mil- 
take had raiſed the horninp i in her name only, which inadvertency gave” Ti! e to, the mel. 


ſenger's falling into the ſame error of arreſting in her name, without mentioning the' huſ- 


band for his intereſt ; but this defect was fully and abundantly ſu pplied by the ſammons of 
8 taiſeq in his name, as well as his wife's, which ea el rates the arreſtment, 


and according a ee fre goes forth in both their names. Rep lied, Nullities cannot 5 5 
0 made up for e d woman ſhould inhibir in her own a WR the buſband purſu- 
ing a reduction er capi inbibitionis validate that null inhibition? For a married woman 
has neither perſona ſtandi in judicio for purſuing nor defending,” except where ſhe is autho- 
= by her Huſbandy and if he refuſe, on application, the judge "Can. nominate another as 


curatoriʒ and ſo it is done in the parliament of Patis, and it has been fo decided with 
us, 9th and 10th of 


January 1623, Marſhall, recorded both by Haddington and Dury : 
And: the huſband's p poſterior e was not found ſufficient to validate letters raiſed b 
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WS 0 b 15 my tad a 90 he . 4 wife 9 be conſidered 1 ; 


2 20 ter the legally er relevaney of bis allegarions.in fare (which —— f 1 9 


verted by their tenauts Wlluding with a third party; antl in 1555 7 > * bc 
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. minor:q OY — canditionem facerp a | and that 
his ſoblequent conſent validated the at and that hav Not jo re in judicio 
. mas ber. huſband,.,was; introduced in his/favour; and fo-:gughs not to lie qeturted to his 
„ pieh judice ; ; and therefore repilled the nulliy, and ſuſtained the. arrcſtment.. $5 ee 
„ 3 „Nicholas Hunbat, Haughton, 40 Mochrum, and relict of Boilie of Dunra 
AN | gar, and Sir. Charles Hay. of Park, her afligney, purſue d all-of . the Js | 
— titles, on this ground. that His farher-is.hurdon-taken, ſor her huſband uin their conttadt 
| of marriage, to procure. het infeft in her Jointure-lands; therein; mentioned; un reſpect her 
i huſband. Was then minor, and Freugh 85 one of his curators: and therefare ber hulband's 
eſtate being now. evictes by cteditors, and\ſhe not inſeft, that he may de liable. Alleuged, 
This contract conlilts of iwo ſheets of paper ʒ and though F Ran thellalt ſhert at the 
| bottom, et he has oot;bgelcribed, the margin at the juncture of the two ſheets; and there. = 
fore his father's obligement 29. ſce-her-infett being in ihne finkk ſheer; it cannot he obligatory; 
| | . eſpecially conſidering that there is nothirig.in all the ſecond ſheet Fate Jwoks as burden - ta- 
bet, but. aſlenatly his pure content. as a curator z ſo there, mayi-be' ſuſpicien tliat che fir 
 theer, bas been laoſed, | written, over, again, and altered;; [41/wered, The) ſtutute law: of this 
kingdom peaks of nothing but ſubſcribing, and ſideſcsihingiis only introduced byrcuſtom, 
NY -which: Was not lo univerſal and. uniform at the time this contract was made 3 and our.deci. | 
„ 'H ons do nat require. it, as appears, June 48. 5673, Aruot contra Scots. 2 January | 
1674, Ogilvie contre the Earl of Findlacer, where 4 cautſoner was found bound, : 
he had not ſubſeribed the junckure at the margins. Keplied, The diſparity is obvic ; for 
. "rhe laſt ſheet bore a clauſe of relief by the principal; ta him, which. neeeſſarily inferee his | 
1 being cautioner ; whereas here, the clauſes in the lait ſheet give ntäther light nor clearing 
das to thoſe, in the firſt. Phe Lords doubied--much. what „ ir z bur remembeting 
- there are commonly N 0 f coptractz matrimonial they granted Freugh diligence 
for recovery of the; other. principal, to the effect they might lee/if-there: was: n Giſcre- 
| 2101 twixt them, from comparing them together. . R * v. Hy de Jad. 4 2A i 7 | | 
© Ac lait, the Lords, on ſundry; Ipeciakies convinging them that there uns mo aleratio 
in the firlt ſheer, -repelled;the nullity. of got Gdeſcribing-imtbis/ caſ ee 
20 Frans I FOR» Kaypkeilor reported the Lord Baſlanden againſt whe Farl of 1 
5 1 2 0 r. e bo . allande ee e fever 
5 Q one hundred an tWelye thouſfand pounds Scots in money upon perfonal ſecurity, 
1 0 ba er y oungeſt ſan to tho late Earl of Roxburgh, his nephew, With i 1 
9 alter. the ſuccellion, . and in caſe of uplifting any of the ſums;; to re-emplay the lame in the 
92 1 'of the tallrie, "The preſent Lord, Ballanden, having bought the lands of Whitehill 
from James Smith, and having eighty thouſend werks di his money Ming in Lord Rox - 
| burgh” s hands, he purſues him for payment. Alledged, He can do: no aged to deteriorate 
or prejudge the: ſucceſſion, and therefore he cannqt "uplift, unleſs he employ the ſame of 
new) again upon land, or other good heritable ſecurity, rendering the like vent or annual- 
rent yearly: at it did formerly, otherwiſe he may evacuate the whole eſtate and ſucceſ. 
ſion, by emplgying his money, faricifully, upon a houſe and yards, which, afford no rent; 
and. 'whatever-others; may call out on a pretium aſfetctianis, be cannot do it, ut muſt keep | 
up a ſolid ſtock for the uſe of the next heirs of kailzie, and content himſelf with the an- 
nualrent of the money. for maintenance of himſelf and family. ' 4n/wered, The Earl of 
Kox bargb being the debtor, he had no intereſt in the:re-employing, it being jus lerfij to 
him, ho would d be abundantly. ſecure by the decreet. of the Lords and my Lord Ballan- 
dens diſchar 11 00 as was fond in former proceſſes. he purſued againſt the Lord Drumcairn, 
and the Ear of Annandale; (Vid; ſubra, 12th, Jag, 1698,): whom- the Lords 3 
concerned in the re- employment, which. my. Lord . Ballagden; was to do, upon bis - peril. 
The Lords repelled the Earl of Roxburgh's defence, and found he had no int the 
1 1 in rh neither would they name any of their.own. number at whoſe ſight it ſhould 
; ,:- *<be apa. emmy 2 75 the. tailzie requiring no ſuch thing, 24s, Aledgid for the Earl of 
: Roxbacgh, and Mr William Ker, his brother, that he, AS: the next; branch and member of 
-the tailzie, had raiſed a declarator that my Lord. Ballanden had cuntravened the itritancies 
- and incurred the forfeiture, by uplifting ſundry; conſiderable ſoms formerly, which he had 
never te emplayed but ſpent and conſumed, and ſo has loft and amit ted both the dignity 
and title, and hkewile the property. of what remained, and the ſame was devolved to him 
= as next heir; and upon which proceſs: Mr William had: laid on arreſtment of thir ſums in 
- .- Ke hands, and fo the Earl was not in ſuto to pay, till the-ſame. was cither looſed or 
=. - diſcuſſed. '» Aufwered, This declarator cannot he received. hoc erdine incidenter 3 and though 
it were, it could never be ſuſtained at Mr William's inſtanee, who! is not the next imme · 
5 diate heir of tailzie, but my Lord Ballandeit's own ſons are before him, who are not com 
+  - © -plaining nor purſuing : any cantravention.... Replied, He is tutor and adminiſtrator / to bis 
lion, Who is but a minor, and ſo will never purſue any ſuch. action againſt his father, and 
3 iThe refore . law Famer be . ene in ſuch. a cakes een e the 
5 g 12 Ss : 8 K 77 r 
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Fw te: 1 iet Testet ly ee 8 che ug e e Ke b en Joy ihe ſans" be ie 
ly molt abe a correlatum dt a creditor where the Jus. l copentls is Tor 56 J 000% 0 
next heir ol thilzie! l vet, not dare quaryel The palpable violations of the tailtie, the 3 
| Ag | of fend Qi6h-mit* necefſarily ee remo 1 not that the ſourth or fifth branch — 
moald be admitted; Put ir e eg be negligent, "then he Who ſuececds him may quars - "2M 
rel it. and ir was füt Anedh in the caſe of the heirs of tailzic of: Home of Ay = rain N : 7 
_ Eartof Homes and ene Ly "Tavras again Hepburn of Humbie. The Lords confidered this 6 
was an anomalous tailziedo! fanpibles and a moveable TobjeR, which tannat api 'S contnte © 
in the lame ſtüte; bur of neceſſity malt be ſometimes Mfted ang Ehanged, either when — 4 
turn weak, or refuſe to keep the" money any longer in their” Beni and that the declaratot ͤ%„ 
* evuld/ not be tegarded: 4n-this debate, whether" the re-enployment my Lord Ballanden RT. 
- making, wis'proficable or damageable' ro” the fubſequent beirs of tailzie'; Mherefore they 1 „ 
hed Ae deelarator bac brine, and fbund the arreſtment could 1 wr "Hinder my Lofd Bal: OG 
kideh's uplifting,” releryinng Mr William Ker's dectaratot as ft ere theſe tw 77 . 
ions wovld natorally fall in: is] Ino, If a renioter heir could att Rok an Wen 2440. 
the employment mat be equivalent in rent and value to what it yielded before, At feaſt,” © 
_ tome fp phe that the inequality be not great? other wiſe b by I pufchafing Autiful „ -. 
n und Hufes, the tailzie may be e froſtrite aud eluded,” | the fund e „ 
on things yriprofitable. . fp DN! 1 Og: 70 „ 
| February $: £902; "Si William Stuart of Calle tr i and Sie f the 4 
| linds of Cots ; formetly belonging to Minto: ' Allelged for the Duke and Becher . E. 
milton, Abfalvitor, Peel there” was à communing which came to à final'agrectfient. Sir 
Willi Nn Was to <difpone theſe lands to the Duke and Ducheſs o certain conditions of Da A 77 
ing a piiee and alnicnting Ye Brat, heritor, which was accordingly done? Anſwered, 
| Tit being a bargain” of lands, ft required wiit to its folemnity and Pernes which Dn 
was adhidited there was locus p Penne, and he now reſiles; and for any performance made, EO es 
it was not to Caſtleinilk; but to Stuart of Mipro, and was not in contemplation or-proſectr. _ © 
tion of this bargain; but the Ducheſs had been in uſe to aliment Minto befote chat, and ſo = 
can never” be aſcribed to the bargain: And commumings were ever ambulatory kill they 
were fixed in writz as has been found by a tract of decĩſions, ↄth December 1628, Ofip ane” 
contra Monorgan; 29th Jannary 1630, Laurie contra Keir ; 16th July 1636, Keith cyntri 
tenants; th "Foly 1037, Skene; and 28th January 1663, Montgomery” contra Browt!s 
and ficklike in 165; in all which cafes, place was found for refffing. Riphed,” Thick 8 
true, where there is not re inter vertu, and fomerhing done in implement ike 'bargairf; J 
for then rei 'non of anpltut integra, and fo car lorns pænitentiæ, as was found lt December y WW 
| 2690; Gordon contre Pirfligo.” Diplied, Pitfligo's caſe was only a fimple*: e ömiſe to enter 1 
2 \ e Fatin which differs far from emprion, vendition, and other mutual contracts, Where 
party is to perform ſomet ling Binc inde; and though one has performedtheir part, yet that To 
Fri nor tie the other — till writ has inter vened; only they muſt 2 5 Wat 
they haye got. "The Lords finding the bargain was referred to Caſtlemilk' s bath, they 1. > 
dained im Fr depbire anent the terms. before they ſhould determine the releyiney, Whether 


there was uch a fei eee here 8 hindered” him from reſling, though there was no 
writ upon N. e 23 v2 n r N $5 WES bh 
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wo | February 6c" 1508: © | - Hillbirton of Festen Ming been eautibter for" the deceaſed | 24 
- Halibarton' of Piteur, to one Paton, in the ſum of 2000 merks; and Pircur bern Potion „ 
Fodderance pays the debt, and takes an aſſignation, and thereon purſues this Vireur ur, as e. | 
12 the paſff re titles. "Alledged, You muſt declare 9 titulo you pi rſue ; er ür i be 
Jus alligney, then no proceſs can be tained: at your inſtance, ” e bone d alfigred to 5 
yor being heritable, it bears a clauſe of requiſition on forty days, Whien has no been uſed; _ 
and if you inſiſt as cautioner, then you cannot have the whole," becauſe T offer to prove” 
You got an caſe, "whereof T mult have the benefit, for you can exact no more than ou 
ener "Anſwered, He Is not obliged to declare nor elect, but may uſe : any of his titles as he ry 
ces them molt rewe for him; for he purſues Pere tanquam . et emptor nominis, 
and neither as cautioner nor negotiorum zeſtor - And though he inſiſted as cautioner, it has 
been found that à co. cautioner taking äffignation, though he got an abatement, yet he was 
not bound to communicate the benefit thereof to the cautioner, às Stair obfer ves, 8th July 35 
1664, Niſbet contra Leſlie; and 12th January 1663, Kincaid and Leckie, marked by Pre- 5 
| ſident Gilmour. Replied, That the contrary has been found in à co. cautioner taking aſſig · 
nation, and recurring againſt the other cautioner, that he coukd/acclaim no more from him 
than what he had paid out, 27th July 1672, Brodie contra Keitir; and therefore, 2 paritate 
rationie, the fame ought to hold in a cautioner taking afſignation' apuinſt rhe principal. The 
s found he ought to declare and elect his title, and if he inſiſted under the reduplication 
as eve he behoved firſt to uſe requiſition; and that the rat{ing this procefs was not equi- 
oy e aq" Fad contended by Fodderance 3 ; and 1 wk Wed as cautioner diſtreffed, 
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. ee hy a6e reh in 45.;canret of 
Rs Rh args {provides thiveſate,49, his. heirs: 
J A ee A Sue affe daughter: of chat marriage, hi bi heir of tailzie 
e day es Laach $6035), This caſe exiſtings Jean, Walid, abg anly.child of 
. 15 e Parſaes Sir Thomas Wallace, hexjuncle, And the apparent, heir male and of 
. 1 charged. to enter heir, ee e. eth annual. 
e AER | Aledged. jd API . Nerz till the 
ufled, eee eee de . a er her Margaret by another | 
oy ſtand obliged ta pay a eee ee 
The r. has already anſifted. again; Margaret, the O. 
tion from Her, ang pro. A the, ought $0.diſouls her 
eſc 580 1 or on kbar e labject, e ri Which they 
athcicht.; and he has h for e 
BEE Hera noucing tobe heir, ſeeing no oc 5 inflted.onz andi 
F le 0. 5 i ——— renunciatio de ught do be ice The Lords gegerned, unleſs he a 
r rung NELQUEnt., 10; en en ae es 
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{ 720 ligeme nd:the law ſays, fur 
Promiſſum ee | a eee 25 gue: hay /1 8 ho non ef, ” 
Gai locum fers: and Stair, tit. Can ventianal ee er that the 
ofthe in al a0 ok 4 contraQ; operates even acialt an aſſigney e 

wa ee elne eie ri Four obligation 10 pa -.Grple apd ein | 
V 305 e zor quality of che Validity ar effcacy of your, wife bright, and 4 
„ Fe took: Fes or oped on, 20; inſteuck either the | 


do the pertorme "a ge | 2p 1 5 5 ride FI 
SE NG WS enen he nds 22125 they, were liferented; they repclle 
| Kae 0 enge and tesſon of reduction, and hy up liable, un eſs he e, 25 
tete, gr preferable nieht rorally excloline of ins; v that-he ſuperior; had: 
„ Aal heirwrits; er that, eee nally ar feczin 


n any of bn 7 would allow him to be farther. heard. ar an ow ag 


4 1 1 55 e dee e 82 Fender he eit | 
» 0 f 44 aue.“ But the Lords f 


he parties contractors, can neither. alter 7d 1275 urge, nor. fas 

4.6793. en ed 1ga1NL wy &( ah bins late en, his 
30, do.,Adiligence. againſt the, cltare. of Grange, for the: ſum of 22,000 
15 e able for that million... "ledges, Ide debt being an he- 
| ;F2amilton.of.Grange,, her, huſband, bearing 
. the 100 of Arch for ſecurity of that fum, it is not. only a dubiqus que- 
9-have deen Airth's own Proper: debt, and ſo the tutor was nei· 

I ther 4d e L purſuing Grange for the lame ; and it ou be: an inſuperable 
Porden {.cators. were obliged to caſt ont their pupils money. in, purſuing debts not dan pan 
OY M9, them, Anſwered, If dubiouſneſs of rights were a fluß cient excuſe. to. liberate tutors from 
diligence, it would open a 4 CONT to let them all eſcape, and he ought to haye taken advice of 
Aas pers, and raiſed. e and tried dhe validity thereof: But, 34a, It appears to hae | 
ro been vg s.debr,. ecauſe. towards. the payment af it he ſet, afterwards a tack. of bis own . 
05 goals! 62 Lords thought the prof method here Was firſt to determin whoſe debt this 
5 +origipally Fs Whether Airth's or.Grange's; but thaugh Grange was cited to.compear in | 
Aenier in i lüs proceſs, vet he and his creditors being abſent, the Lords forbore to decide that 
W³¹v§L -  _— and. went to the other, whether in this circumſtantiate caſe the tutor could be liable 
fear omitting ic do diligence. a Sen s eſtate for this debt; and the plurality Foun 

1 ee 72. but all agreed that the dubiety of ben 
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4  cxctyphomgaunbetamine cult exorierd minding ins Ls fe * 
| 45 ang do * the ſame. Rinn : 16 3694; ef ag mals en ect ue hy nnn | Go 
Sine: ae. Se clean, nierchant i Tiobdrghi ageioſt Thomſon ofi Doningo: | "x 
- Salnnal} 8 executor ti .. ng Thrice 1 0 the i 955 

Patrick, for payment f. E. rb, 618," donformas!,adigcowtt 4, amt he ha biug de ceaſed medio - 4 

2 zund Hatrick Fhomſun ius naphew iſutberding to Hitt in che lands enten | 
18 n el transfers the procoſs ugainſt him for cönſtitöting the dxbt zv and he being fe ro © +. = 

lee out of Scotland, on account f a flaughterz Colonel Erſkine rakes*the/piſtuof this! efchzar = 5 — bo Y 

os e be -children; and of Margaret Lumiſdenb obis lady, ard compcurt is os - 


3 Craving. ve dcenunt maybe; reſtricted/tolwhat Janes” Phomſon had in his lifetime 

_  ypon. cathnackyowledged.!4»Huſwired, You hut g intereſto to ſtop the chntituthon of the 
A ber the a mates a conſciouß of the jullsce thereof, has, by a dochet ut the foot 
count, ledged the ſane, and conſented that deereet Pals agent hm chere. 

on and. go rea ad vocates to appear im the contrary ,. Herplied, Thedonatirhisfuf: i 
ſicient intgreſbif he ſes unjuſt debts accumulate te burden the: ſubj ett of che 9 to * 3 
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and oppoſe the ſales: and: there was mever any more circum ened than“ this 7 . 5 0 
man te the ruim pot! of, biarfe] „ His lady unde ildren ; for, beſides his fight "I 4 
whole account, whereof man modal articles are fulſe; lle has alf eee ; 9 = 


-  merks de Samuel Maclellänt lasbrotheriin-lawy; wherenpon'ro adjudgetbis/eftate;/ and/there 
|  wer> ſuch wnjcences of: is facility, prodigality, /and levity; that tiere * eee £ " * Ds 3 Fo 5 
for the Lords indicialty to interdiet him; which not only may be done upon 4 e of de - 
3 e e 1 bat likewiſe incidenter q where. id ariſes in another 
# mata „ mane; cbnſeſſed a 
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tantin exerutionem, and take thefe grounds then toteonſideration: N 
1 eee er be en Tris or aha mths bom aig or A 3 = 
| x 424702441 na comp tion between Jus jam-of Largo, and Mercers, and the 1 

Bale Leven, hcir-afſigney, ralf creditors to Yqang, of Kirkton ;? Largo — 1 5 5 

5 on td anhnbitib nsr was Objected againſt the ¶execuii w of rheꝗ irt. that it was nul De- 

EY cauſe it neither deſi OT the inhibitor nor the perſon inhibited; bur only-refated to the; —— 
hers"! ee aithin deſigned. “ 20, The extcution/apainſt the lieges' at che mar- 5 5 > 0 

| . ket-croſs, (docs not beat the fa have bech read after open procla mation. - Againſt che 3 

ſoecench inhibition it was otjefed, That it only ore the general terms, to 1 * iN 4 N 

dq the effect aad wich: cortißzoation within written, but Wants the fpecial-probibir r = ED 2 
% words; to-fell;-rannailzie;; wadſer;%or contract debts. n/wered to the 1/, The act of par. 

| _ diament 1085 pen deſignation of parties ing@xecurions of ſummonſes; but there ig no 

bene ing it in diligences . Next, The execution bears open and public rehding 
1 hree:oyeſſes; which is the ſamething with proclamation; and though want 

e inbibitions as an unfavearable diligence ſtopping commerce, yet. 

+ N not be caſt up for omiſſion 'of nicety,> where they have the equivalent. A tothe 
objeftion-againſt the ſecond inhibition, anſtverrd, That the execution beats, hediſcharged * - 

all che leges with 3 to the command of the letrers in all peine, and af. 

fed a copy J and enecgrions af hornings only bear the party to ſbe charged for the cauſes 

* and to the effect within ſpeciſed, and yet none will call ſuch a charge of horning null. Scme 8 

_ thought the ſtyle was to 429 in terminis ſpeciſicis, withont any mitigitien er diſpenſu - 

tion by equipollents. Others inclined to ſuſtain tke inhibitions, Who had the Lord Stair: * 

5 tbeir opinion, hook 4. tit. 50. But at dul n e e before anſwer,” reſol ved te tt the cu·- 
ſtom by-inſpeRing che regiſters. 15 3x39 412 . * 0 53 nes Kut . 
Februnm 13. 1702. George "REY of ne having granted an heritable; bond for go 

1 mee ta Robert Seton in Tranent forth of his They,  whereon Robert was infeft aud a 2 
_ ereditor- of. his having adjudged this Tight, from his ſon, he purſues the ſaid Gesrge Seton of 
Baerns, the debtor, co make payment; who alledged;. You: cannot validly:renoanece, nor dif- 
3 not. being infefts. Auſwered, The right being baſe,” holdem of the granter, I am 
Lontent ſos capacitating me to accept a charter and be infeft. NRepfied No being. an ad- 
N and ſo a ſingular ſucceſſor, L am willing to receivè you; but by the act off parliament 

12 and act 1669, you muſt ſrſt pay me a Jr of che ſubject and bum vjulhed. Bs 
. Daptied, This is-good lav 6 ad is due ex natura feudiſ if van were not the debtor and 
1 liable, and bonnd to infeft me, my heirs and alfignes und though you got it, 1 
could repeat it again by 8 perſonal obligement to pay, Fruſtra petis uod mom oft 7001. > 
menen Wand hx che civil law, the ereditor had the ¹= tontraria Pignoratitia, by Which he 
| recovered) allthe.:expences/bewared out on the ching impignorate. Nplied, The obliga - 
tion to receive ligne) is only underſtood of the alſigney tothe bond before the cedent has 
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3 and if a creditor in a perſonal bond dig, his heir or executot eantat uplift the money. with 4 


1 me Earl of Roxburgh ag ainſt the heirt of: Reine Teller, Y 


bas erregte u | 
dien eee ie Margaret. eee her daughter, and to cauſe ber transfer the fame to the 
EE Aaid: Bailie Telſer. i 
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a ſetvice or confirniagion. neither; Will he force be debtor 110/\repay; bim dhe enpence 
be gavd ont in maleing up bin tigte. Me L rdg ganſdetedt if che ſuperiur were a ſingular | 
2 to cho ſinſt granter: of tho tight. there. couic be no doubt but hevmight: endet a 
year s rently. bat; icre-theulebfor in chef anDuslrent copgauedduperidt. Next; ſame made a 
difference hetwten his ſeek ing a charter in order to continue abe infefument, and ene ſeck - 
ing an entry and infeftment in order to extinguiſn, repoungce, or ralidly. convey, ſceing 

_ the debtor in this laſt caſe requires it for his ſecurity; 30, The Lords\thoughtithat | 
thöugh cautious and; wary:creditors did inſert a clanſe in their rights that; che granter.Jhould q 


ell in their hands, as ſuperiorz, they ſhenld diſpone the ſame 10 the vaſſal, yer that was 
only adjected ad mier em gane am el er ſuperabundanti; and the tefore the plurality found. | 
khat ane ſaperiot here being debtor, be was bound t receivg this adjudger gratit. 
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ma redeem a 5 bung but can grave. n more | e and; entinction of the 
ate. there Might be-4-eircle;; 1 ;cxcditor may redeem 
du have no intereſt, unleſs vou had affected 
"the lands by adjudieation, on ſome other legal right. Repiits 5 
1 reſuſe payment; and has our la no remedy to compel in ſuch be. Why for 
_ whythauld vou accumulste naneceſſury ækpences on the debtor, or. .co-creditors, - — 5 
ging, end then cls your penalties:and accumulations? The Lords found a pe 1 
creditar offering to pay, could. not force him th. give hi an aſſignation z but val TW in | 
the competition. of the creditots, ti would /4ake chis offer to conſideration, how far ic 
. then cut off accumulations now; heaped on the debtor and ch · creditors, an 1 7 
count them as trichy a8 la ul IN eee 0 thir: Part ies had 2 deſign to 
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February 1, 190, The Lord 


ara ret Alcom. TRE Telfer having granted bond for L. 800 to Janet Fotis, ali ef | 
-Alcorny-. 2 him a receipt and oblige 
the 


ment of the ſame date, declarin . 
alligned by her to him, and obliged herſelf. to make an 


puglas being a creditor 10 Janet Potis, he arreſts the L. 800 in Telfer's 
repreſentatives bands, and purſuing a forthcoming, they alledge, That Telfer's bond was but 
— ſurrogatums in place of What Janet was to. aſſign of Lanton and Cockb rn's bond; and 
* having given a back bond of the ſame date, and before the ſame witneſſes, this was 
obligation, and of the nature--of 2 mutual contract, and ſo behoved to be 
plementecl, eithet before, or at leaſt ſimul et amel with Bailie Telfer's heirs fulblling the 
| bonds ſeeing i it was tha true and immediate cauſę of his granting that bond. An ſtercd, 
Telfer had given a clear ſimple bond for a liquid ſum to Janet Potts, ber heirs, executors, 
or aſſignies, without any clog, quality, or condition; and he, as Janer's creditor, having 
arreſied i, Was nat concerned. to notice any private latent obligement ſhe had given, ſee- 
ing the hand had no-relativn;therero;: nor made any meation thereof; otherwiſe ſimple | 
bonds were never ſecure, becauſe a back · ticket might qualify, annul, and reſtrict them, 
which Was a great inconvenience and ſtop to commerce, ſeeing there was no regiſter of 
ſuch baekbonds c certiotate us; and ſich: back bene dughn 10 have no more force than an 
aſſignation, which, The not intimate, does not aſſect the tight. Replied, Surrogatum ſapit 
noturam jus in cui us locum ſubragaiur : and therefore Margaret Alcorn not having transfer- 
red Lanten and Cockburn bond, B. Telfer's obligement is cauſa data canſa non ſeruta, and 
till he get chat righe, be cannot de; forced to pay 1 and as v0 the inconveniences parties in 
ſuch caſes muſt rely on the warrandice of the parties againſt hom only they have recourſe. 
Ad irleton, in his goubte and queſtions, voce Gorreſpefive obligements, ſtates this queſtion, 
How far ſuch backbonds may ptejudge an aſſigney or an arreſter? but does not determine 
qnds milit ate againſtc:lingular. ſucceſſors, 
igth December 167, Lord Lion coutra-the feuem of Beſvenie;; and th February 1678, 
Mackebzie againſt Watſon... The Li de-generally i thonghs a backband militated againſt 
ſingular ſucgetſors where the right was; perſonal, without -infeftment;;:(albeir: this proves 
wery. bard; and oneaſ) 4 but in regard it was not clear. rhet the / one wn the cauſeof the 0 0. 
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"2 What was taken ftom them yet the Dords found this'decxeet, N 
rant erioogh-t0:affoilzie from a ſpilzie, but declare&ir; 
den to reſtitution z and that they would hear the parties as 10 the manner of eee 3 
Whether ſuch a caſe required an exact and full p | 
Ak eser euidences might ſu cg. 
Et > 4 - »Eodem die. Tillicoultrie re DO 
__ Helen Livingſton hey ſiſter, and relict of William Crawfard. It is = reduction of. diſpoſition 
2 .._ tenement of land made by Iſabel Simpfon, their mother? in favour of- the ſaid Helen, 


/ and made bers; that for ag years the mother li 


e right; nor for two years after, and was found blank in the name among the mother's 
5 Papers by the ſaid William Crawfurd, who intromitted the 


ment diſcharging blank writs; neither does the vitiation i import, not ibeing in 
55 tiali q and though. it ape: 
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1 ji reut et tutius ft. | 
Adletem Mocentes 4 quam unum innocentem dogs! The Lord sthouglir there were pre... 
5 ſumptions hefo/vq;infer ſu b iclam, und farther in wy but, by an unanimbus. vote, found 
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fir, ſe us to be the ground of um action either för payment, or een | 


EY bf February 19. 1% The? ſpulttic: mentianed a ad January 17 beten Sinclair and 
Hemprigs, being ⸗debated and advised; rhe '« 
deer af the Commiſſioners of Juſtieſary 


ce Was Lad fully poinded By virtue of- 2 
for the northern diſtrict. An wared, That de. 
ereet could be HO avartanc, being arbitrary and informal, and the execution-of ipoinding | 
Sinclair in L. 000 Store only 
not on¹ —— hits till he pay/ bu ordering i imme- 
zend bobs hey gave a charge, yet, without 5 


diag the: oftrunning I 
d all, to fruſtrate the ſuſd James's ap. 
ords have oft fond, chat the, zuthoriry aud ahadow ef 
md berate the ene cutors of the fame as Duryß 
es eee eee Hallidah ; and Stat 3d. January 1667, Brand; 
ot a ſufſicient war rant tome dle wvith.ajehapman's 
e bee late "gaſes; La at Whitehall againſt Eiphiniion of 
ordon and Logie of Boe dom“  1Replied,- That it as an un 
e warvant Ufa rats —— the inferior offices and ſer. 
vis cauſe on holur exciifat er 7 — d; Ath March 1628, 


vreot, they ponded 300 cattle off bis gronnd;Uiai 
plication for recheſbg e e 


Vvänts, and cht a, and was ſo found, 
Soot contra Banks zd, Im eriminal . extcution may follow immediatdyz anch the act 
of parhament 1669, ordering a re vious charge, relates onlyiro-civil debts inoppoſition to 
penal ones 2 and by 'the Roman law, i oh D. % 1 judicatu, judam zam arttat, non. 
nun uam empus judir rogut po cauſe e perſinarun: qualitaite and Antonius Matthæus, 
iSiexpreſs ub rü e in punam pruuniarium condenmatus, ene- 
nel ei nunigetur ſputium ; uam quod uebi toribus ar bumanitate datur, 
Jatur ulld ratio ſuadir: and Clarus fays the ſame, gu, 5g. ande that 
draw their goods and 
ner ua cuutela, et utile per inutile non vitiatur, 
mig lit pass from that charge The: Lords conſidered 

t ſome precepts might be fo un rrantable as wot to encuſe che executors thereof, ſuch as | 
70 poind un the Sabbath-dey; bet Where there is à probable i norances it ere Hard to 
00 them ſpullziers. All the difficulty was, if it were not -ſſt aged Is. 5 
the put ſuers their juramentum in litem om their dbmage, they 


autio ſententis ſtatim "fit; 
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tec Iſabel Livingſton, and ohn Nairn her huſband, 0 


at the inſtance of the ſaid Iſabel, as heir. portionet ſerved to her mother. The reaſons were, 
that, by ocular inſpection, the name of the receiuer ofithe diſpoſition has been originally 
blank, and .appears ;10- have been lately filled up with new ink, +thougy it is dated in 1671; 
that ir has been deſi igned for 3 man, it all along bearing" 3% which--i2-now. viriate, 
there was never ia ſyllable of this 


rewith,” and bas been filled 
up by him with his Wift's name, and ſo was never a delivered evident, nor-did fo much 
ag oor: 2-reſervarjon of liferent te the mother, tlie granter, and certainly has either been 


4 filled up on dearhbed;or-after. her deceiſe; and one of che to ſubſcribing witneſſes is not 


deſigned. Anſwered, Its being blank is. of no moment, being long before theutwof parlia- 
te ſubſtan. 
s that chis diſpoſition has been drawn anddefigned For-fome other 
end and uſe at firſt, ſeeing it bears onerous cauſes; hich is: not preſumed to have been gi 


ven by a daughter n familia, yet what hindered xhe mother to fill up her ſaĩd daughter's 


name in che blank, which held in the pains of tranſeribing and akering:the writ? and this 

deed needed no cladfediſpenſing with che not delivery; and they would deſign the witneſz, 
it being before the act of f parliament: 168 1.7 declaring the Want of deſignation now unſup- 
_ pliable.” The: Lords Ning: We axcafons,: and reduced the diſpoſition,' unleſs the defen- 
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| ther friends, and which he not only accepted, but, by many miſſive letters produced, he 
declared the bargains he was mak ing with the creditors: were for his nephew's behoof, and 


| makes a ſaft offer, if the Earl will communicate the eaſes. he has: gor-in-purchaGing in toes 
F debts upon Kinfauns, he will quit in the ſame manner all the caſes his father got. Replied, 
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Magdalen 


„No huſband of a Tecond marriage can claim the curiality, where there exiſts an heir af —— 


judge her heir. 44% It takes no more place in burgage-lands, no more than a terce does. 
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ſtepfather, and is only due to a huſpand where his child would have been heir to the; 


ference whether the heir was the huſband's ſon, or of a prior marriage, and that the euria — 
| ry: was due in either caſe, and was not —_ 


the caſe; being new, the Lords reſol ved to hear it in their own-preſence in June next, be- 75 ; T 


probation by witneſſes in many caſes, and particularly repudiates them in taking away writ, 


5 in this caſe, where each creditor. would be only a ſingle witneſs quoad the eaſe he gave; 
aud that lately, in the caſe of John Binny and Mr Rory Mackenzie, the Lords found the 
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former marriage. 2 She died nat in the fee, being denuded in his favour., 3% be 
ſerving her heir and infefting ber being all done When ſhe! was on deathbed, cannot pre. 
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Replied, Our la and cuſtom has made no diſtinction whether the beireſs be a maid ore 


N. 
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widow, / or whether the huſband be the firſt, ſecond, or third, and whether there be heirs . 


45 


à former marriage or not; for, if he exclude the laſt huſband from a courteſy, WHU d s  - © 


not a brother, S erher remoter heit ſucceeding, as well exclude him, which we Know- is rt 


pretended. 249. This | rſuer quarrels the diſpoſition ex capite lecti; and if he prevail, Ae i; FED | 0 
her fee revives, and conſequently the curiality takes place. 3, The ſerving her. heir and. inn 


acquiſition, and iſo not quarrellable. To the 4th, Stair, tit. Liferens-infefiments, and ou. 
ther lawyers, are clear, that courteſy holds in burgage, as well as in country lands. D:— 


* . —_ 


ed, and has been given to the father as adminiſtrator to the apparent heir, but not to a 
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which did not exiſt in Mr Campbell's caſe; and though the infefting her on deathbed was mos 


alienation, yet it was in order to capacitate her to make a very unnatural and unkind one 
by her on ſon, to her ſecond huſband. Several of the Lords thought there was no dif- 


72 


live honovrably, and ſuitable to the beireſs's eſtate. and circumſtances after her deceaſe: But 


fore they would determine it. See this caſe decided iſt December 17: 
Februay 21, 1102. Patrick Carnegy of Kinfauns having engaged in ſundry debts for 

the late Earl of Northeſk; his brother, and having paid the ſame, and acquired right there⸗- 

to, there is a declarator raiſed by the preſent Earl of Northeſk againſt this Kinfauns, and 
his mother for extinction and reſtriction of theſe rights; and, in the; place, he cra ved 
2 communication of all the eaſes and compoſitions he got of the debts he paid, in reſpect he 
was one of the truſtees and managers of his fortune, by a commiſſion to him and ſundry o- 


ſo he was plainly negotiorum geſtor, and could exact no more than he gave. 4uſwered, The. 
Earl has no prejudice ; for as the creditor might have exacted the whole ſum, ſo may he. 
i aſſigney, though cautioner, as was found, 8th July 1664, Niſbet contra Leſſie; and a 

 negotionum geſtor ãs whore · one acts pro abſente et ignorante, which was not here; and Kinfauns 


There is no parity here, to compel me to this unequal bargain; unleſs I had been your father's 
truſtee as well as he was mine. The Lords found Kinfauns obliged to-communicate the caſes; 2 
but the great queſtion remained, How they ſhould be proven? Northeſk moved, that the X 
creditors on life ſhould. be examined thereon. Kinfauns alledged; That our law had ſuſpected 


it being hard that my debt ſhould depend on the lubricity of theit memory, and much more 


eaſes hen got from Dalvennan's creditors only probable ſcripto vel quramento. But the reaſon 
there was, becuuſe Mr Rory: was on life; but here, Kinfauns being dead, there is no other 
maginable way left but only to expiſcate the eaſe by the creditors. ostlis. The Lords 


thought this a very dangerous trial; but, having no other way to extricate it, they ap · 
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ms min, and be, on his coming; te town, declining: to acbept, * the Lords found Tarbat's obliga. 


0 175 5 oy ron pes ale roſolved only ute the Vid. 5 3. Inflitue; de iniuil. p for hieh the 
ae e e e ee molt nike theiiorigh eee eee wines 
6: bey do not, un lber Whiigatio radicem wade fines in puriſnemtem, nor ben i Lr dict , 


5 wut, C. ag e pro\mariee;" and in cheſt caſes, ſome maftraln They are obſtged 
: to dotheit ut moſt diligence and end eee e due ther fer n dor gonerally hep 


Wo cuynelude he incurs the'pemilcy i exprefh -liberatur; untels-wheretit bean 
= _——__ which we d Nover and hots rhe premigts; d chen N 
1 - paying the penalty does not exoner. ee e e eee. wer th | 
EG - 550 N 24 44502: Phili haugh-reported' Sir Jame Flowing of Ruth * 
ED volt of Edinburgh, ſt e and George a 
A 5, > don Sir James Rochead being infefr in Cock barn's eſtate, for ſecorii 
1 de had ent him, and Having diſponed ir to Dame — Kinde 


2 | | 1 the 
15 huis lady «| May's The - 


|, ; 2 havn g rronsforred u pat of it to Sir James Fleming, and he inſiſting 2 Aguinſt 
| Drone eee eee ac n rcup, rance is made for 'Caldron, an 
I 5 3  Enpliſhs merchant, and Jeith writer, his factor; who produce a tion to 
jt the fame mene, made —.— ſab George ied James Rochead of Inverleich, us heir to his 


: 2 | father anda inſeftment following" thereon " Agaitiſt which it was ultdged for Sir James 
; | ered to prove, by Plenderleith the factors oath, chat he not only te · 
ven G — and . from 


laverieith'; and ſo they 
apud debiterem vepertum, 
8; Bis it were to was denied), | 
1 ſors d in 3 Tony pore 5 as: it the 
EE 5 N with his bond ee ere ifeft 
3 5 - another Ufan/the erediror.// That it is only  profumptis juris, admits of des in 
—_ de ebnet ee and real rights on lands ure not extinet 9 without- tenunciation 
111 * \ or dGiſeharge though perſonal rigbts are/ſ6.'.-'2do, Sit James craved preference to Caldton, 
A this Front, that before Inverleith*s diſpoſition to him, Sit James had intented a pro- 
Teſs againſt Inverleith ro dennde of the ſaid right, in terms of his father's eon dean 
ie Money; and ſeeing alienatio rei litigidſe probibe WHY erat 
0 Aufverud, Sir James Rochead's 'conveyance 10 his "lady being on general and 
n any proceſs againſt Inverleith, raiſed thereon, to ee and fulfil that perſon- 
af ov en ©. can never, under the pretence of litigtofity, te hh Caldton's real 
ght, how completed by infeftment. The Lords having, rk wer to the firſt, ordained | 
Pfenderleich, the factor, to be examined, from whöm he got the papers) and be declining 
to teh the perſon who brought them tohim, they called him in to their on preſence; and 
Aeg examined him, he declared that Inverleith had ſent them to him by one. Wilſon, 
hom he had never ſee before,” but rhought be was David Lauder the writer's man, and 
thut the fa@ry was klank ; And; before he would "ſuffer his name to be filled up therein, 
da had taken à bend of warrandice from Inverfeitb; and reh being produced, it bore. 
. 5 that unuſual clauſe to ſerute him, in caſt it were quarrelled in 4 redo Ao: and improba · 
. Ke. and Inverleith being kkewiſe ſent for, and interrogate, he could not condeſcend on 
—_ + he perſofls name that brobght Caldton' s papers, but eraved «time to recollect his memo- 
—_ E anck declared he had letters of Caldton's, which be had received from bim, lying at home 
=. _— cabinet, which'the Lords ordained him to produce in the aſte tuoon: And the young 
= man Wilſon hoes Hyg for, it was found he was not the perſon Who brought the factory 
20 Mr Plenderieith g fo from their variation there afoſe à ſuſpicion againſt the verity of 
| y, and, will farther inquiry; the Lords committed Mr Ptenderleith to cloſe priſon, 
de who had uſed a factor y ſuſpected "of fallchood, and: dure nee ene vorount how 
| he received it und the reſt. of che WH ys eee 
Tue Lords having confidered what Mr ee eee "a abi affoit deſerved 
133 merks, and deprived him from being a writer to the ſigne. 
February 25. Wo, The Lords adviſed that long depending reduction, at the inſtance 
01 the Earl of Forfar eder Marquis of Douglas, mentioned 22ſt July 1699, the Ear 
. having informed, but by a perition craved a continuation of the along 0 next ſeſ. 
„ ion. n 2% 1628, Archibald Karl of Angus, eldeſt ſon to the Marquis of Douglas, 
married Lady Anne Stewart, daughter to the Duke of Lennox; and; in the contract of 
marriage, theres a prohibitory clauſe, that angus ſhall neither ſell, diſpone, nor contract 
debt above the ſum of 10% 0 merks; unleſs to acquire in the rights of bis teinds; but. 
* is no * in * of contravention, The ny an left * Wes. __ late Mar: 
. ; „ „ ! N 
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| eating ee of marriage wich. Ledy-dint 9 — 2 ee. to the INV Wespen ® Þ 5 
whom he provides jn liferent the lands of Preſton and Buncle, worth more than (6,000 
werks dy 5 can, and te the heir - male of the marriage the lands of Bothwell and enen, 
which he; len, bee ſhall be worth 10,909 merks of | carly. rents; Tbe Eesti of Angus 
dies in 46554 and leaves Lord Archibald Douglas, how Earl of Forfar, his heit ae * 
cond marriage. The did Marquis the grandiucher, being yet oo life, ,and;conſideri 
b bis ſon's cautionries for Abercorn, and his proviſions for the ſecond maria 
I he the eltäte to the brink of ruin, he, as 4 common impartial rbite 
ee diſpones the eitate of Douglas to James his eldeſt grandchild 
dit do quarrel all the debts contraty to the proviſions and FI of tho 100 — 2 72 
marriage. In 1659; the Lady Angus being to marry the Earl of. Suthe „there were 
letters obligatory. paſſed bet wixt James Marquis of. Douglas and his php aan the 5 
and: Archibald Earl of Forfar, his brother, and his tutors, on the other part, whereby the 


old Macquis diſpones Bothwell and Wandell to Forfar, his younger grandehiid, with this 
- quality'y thut; by his acceptance of theſe, lands, he ſhould be bound not to glaim the benefit 


et upholding che rental to be 40,000 merks of free rent; and for con veying the rights he Ph 5 I 
_ Marquis, of Douglas was to enter heir to the Earl of Angus, his father; wi { he-could - es 2 
have brooked, by Mr William Douglas s appriſing, without being heirs. 0 F wo James, . x 0 
_ the laſt Marquis of Douglas, being major, he grants à ratification of the letters < 5 
entered into in aun 1659. and. diſpones to the Lord Forfar, his brother, theſe land of 
| Bothwell and Wandel, providing always, that if he reſt not ſatisficd there with at his ma- 4 
1 nrx, nor gecept them in full ſatisfaction and implement of the obligements.in-his motbers 
| _ of marriage, then this right ſnould be void and null, and the Marquis's ſervices s 
heit ſhould be void, and he be in bis own place. Of the ſame date, the Kerl of Forfar, be. 
dag yet minor, granted a bond narrating the former agreement in 369 , and that preſently - 1 
| encered into, and that i would be burdenſome to the family of Douglas if he inſiſted for bu. — 
© - whole claim; therefore he accepted of the diſpoſition of the forefand. Jands-in latisfaction, .  * 
"and: obliged, himſelf on his fidelity and bonour never to come in the contrary, but to r- E 
_ riff the ſame at his majority. Forfar: becoming major in 167 4, and judging-himſelf»Jeſed 
© by theſe ſettlements and tranſactions made in his minority, and that the lands he got for 
10,000: merks were not worth 000, he ſigned a revocation of all theſe deeds within his 
 quadrientium-utile,,. and. raiſed reduction thereof in 1675 3 but not having wakened ee, 
TLeß in terms of the loth add of parliament 1669, the Lords, by their interlocutor ſupra, fe 
that reduction fallen. Then my Lord Furfur recurred to another reaſon beſide his mine — 5 
leſion, that his bond of ratification was ip/o jure null, being ſubſeribed " him-when he bed 
curators, antl they not conſenting 3: and Produced. for proving thereof, his act of .curarary 
| anteriorto;his bond of ratification-in 1669. Alledged.for rhe Marquis. That his act of 66+ 
tatory Was under ſo many defects, that it was plainly. null; for it wanted the folemnities - 
_ by the 3 5th act of parliament 4555, it bearing no citation ta the lieges, nor Tony . 
ſition of authority by the judge, and the nomination was viciate and interli 5 
En Many of the ſolemnities of that old act are in deſuetude, and innovate by the a t 
167 and ſuch deſcanting would overturn moſt of the curatories in Scotland, being ob- 
| noxious to mors inſormalities than any f hat this labours under. Some of the Lords thought, 
15 that, albeit this act of curatory was of a date prior to the bond of ratification, | yet there 
_ appearing no act of adminiſtration till thereafter, therefore my Lord TIE: Was to be re- 
pude as wanting "qt during that interval, and ſo the deed ſubſiſted 3 but the pluraliry 
of the Lords, by ſuſtained the curatory as valid ab initio. Then it — e 
for the aug Th Thar Pore curators) were in effect conſcuters to his bond of ratification, * 
in ſo far as they are ſubſeribing witneſſes, both to the Marquis's diſpoſition 0 him, and to 
dhe Eatks band of ratification, and their preſence was a ſufficient authoriſing without any 
formal acceptsnce, J. 20. D. de authoritate tatorum. And Paulus Montanus, de tutelis, cap. 
30. m 44, ſhews, that noninquam tacit tutorum autbiritas ſufficit« + Anſwered; The inter- 
poſition of the authority of a curator by our law, requires not only preſence, but alſo xx 
pte conſent in writing; neither does it infer that ſolemnity that they are nakedly witneſs - __ 
do 4 ſubſcription, which imports no more but the verity uf the deed; 2 7 fGmple © 
| knowledge was newer ſuſtained as ſufficient with us. Replied, It is acknowledged that be 
eurstors authority; requires conſent, as well as preſence; but this conſent may be diffe- 2 
rently: ſianified:- If a horſe be delivered to a minor before his curator, he will be liable iin 
the priee conforni to the bargain, as fully as if the curator conſented;ʒ and even ſo of a 
d delivered to him in preſence of his curators, this will make it à delivered evident. 
A point the Lords did nut decide. Then the Marquis contended, That if the Earl bad 
pon Heth ratified the agreement, and ſworn never to cbm in the contrary, he would ne- 


wt bai been reponed, being before the act of parlament in 1681; diſcharging the oaths of 
.m LOTS ne * ig. hs hos gone the qa engaging himſelf not to quarrel or im- 
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DE ins the like rent elſewhere; f 


title of 


. navy 


tue of the che 


cher title ; but here his 
| * I Nee. 


wine poſſeſhon, or 
8 Fee did take all, char wus before off the file, and was a new act of acceptance 


2 myths 


; _ March 16360; . Johnſton con tr 
dender — 4 5 


. tense of the Undag but reſtore all he has intromitted with by virtue of that right. 

Tores found the hom 

aan debar hie from ſeeking? the rental of his lands to be made 
8 nos the Lords urged to have that defence of the Marquis's likewiſe conſidered,” which 


» 


- its has —— the 8 10 env mo Sha: Jon ho th bis e by 1 
rter and ſeiſin taken on that Apel on, and by having entered vaſſals, 
pur ſued proceſſes upon that very right. Auſcwered, There was ne oath interpoſed in this 
cCaſe; and for the K tions, che deed being. intrinſically null, it could not be homolo- 
gate, a n eur habing neither proprieties nor accidente Likeas, he revoked it immediate- 
ly after bis majority; and homologation never takes place where it can be aſeribed do ano-- 
ſleſſion is plainly aſeribeable to the proviſions in his mother's: con. 
lc lands to hit as heir of the: marriage, and he might very well uſe 
as an i Pieme it'of the ſaid: Onkrac T pro- lanto, without the hazard of 
completed his own rights on the obligements che ſaid. 
cura bf mar rage: Fi Fevecation: was alatent deed whereupon nothing ever 
mo — oh bis nw 3 being contraria faño ; and che very next 
granting a charter to a vaſſal, or \parſriag proceſſes, withoort renewing 


ee | 


homdlogation ; neither did the Eatl ever once attempt to ppg * upa e L 
which he he-have-eafily done by entering heir of ptoviſion by a general ſervice, or by | 
- _ — — to imple nentiche contract.” ade, He can never afcribe his poſſeſſior 4Y 
ef's contract of marriage; that being only a perſonal obligement, and be kite for | 
poſſeſſion at oll? and it is plain that deeds of yt leſs:copſecucnce: than thir con eſcendcd 
ak have been found to import an homologation, and make deeds ſubſiſt. as valid, Which 
derade wer 5 as appears from the 11. Cod. „i major. factus ratum: babutrit, 
$ ſay, minor non reſtituitur, foe expreſſe ratum babuerit verbis, eu feriptis, vel 
ene 1 8 . * K D. r minoribin; and the following deciſions arg conform, 24th January 
ra Black 2z 1ſt Jaly 162 ;, Henderſon contra E. of Lithgow 3 Pehult. 
ern Hope; aoth March 1633, Craig contra Cowie; ach No- 
ene againſt Ramſay. And farther, if the Earl ſeek to be-reponed againſt 
chat tranſaction, then the Marquis muſt be likewiſe. reſtored to all he gate, and all that 
a8 competent to him before that agreement; and ſo the Earl muſt not only quit the of- 
The - 
ologations ſufficient: to ent off the Earl's reduction, and to exclude 


up 10,000\merks'by year. 


was founded on the prohibi 


y clauſe contained in the firit contract of marriage; for if 
non debent- 


eſſe otioſa er elujoria, then that interdiction behoved to operate ſomething; 


ul though ĩt could not militate againſt creditors' ang an e yert-ir night. be va - 
1 againft a ſon of a ſubſequent marriage to reduce or moderate 

but ice base Wang! g 

the import tor 0 
his perſon b e to the lands th 


moderate extravagant proviſions: 
ned on the bomologations, the — ſaw no great need of; deciding 

irory-clauſe,”'\The Lords thought, if the Karb'of Forfar had had 
NaF at flowed from the” [tranſaction he 
-quarrelled, it would elide the homologa ions founded on; but he had no other. 


a . : Though- *the' lands/given | him were but 7090 ö werks/by- year, inſtead⸗of 10,000-merks, yet 


erable part of them conſiſting i in ſuperiorities and feu · duties, they are much more 
r, in buying end ſelling, he would n your, 
2 for theſe ſaperiorities; whereas: property. lands ſeldom; exceed twenty. 

„ er eee February, the Earl gave in a: petition reclaiming againſt the fad in- 
] yi dee ds faanded an as an acceprance;exctuſtve of his reduction, did 


mologarion, and his. poſſeſſing by virtue of that charter and ſeiſin was no 


. Wera, 425 8 could: have poſſeſſed by the obligement | in his mother's contract of marriage; 


neither did he · quar rel that diſpoſit ion, but only the / clauſe reſtrifting the warrandice, that 


the Marquis mould not be- ob iged to. uphold the lands diſponed _ worth 20,000 merks 


by year. "240, Efo- theſe deeds were relevant tosinfer his acceptance, and to «exclude him 


F nom g quarrelling the: tranſactzun made: in his minority, yet the interlocutor has gone too 
fun in Lände den proven, ſeeing the charter and ſeiſin are but dropt in lately, and were | 


never p ch in wodum proba 


tions; and though they were argued upon as lying in proceſs, 


8 yet that was only Lee, efto: they were there, yet they did · not infer the conclu - 
—_— 


raun from them, and therefore the inaſt that l can demand, is an act to 
prove theſe deeds of acceptance: Aiſwered, The Earl's mother's : contract eonld never 0 
«poſſeſſion, it · not · being mae a real right, but ſtanding in nudis terminis of - a pe 

ſonul obligement. And as to his diwiding the diſpoſition, that contradicts all the: ede | 
of law; for he cannot approbate a writ. in part, and tepudiate the ſame writ quoad another 
patt of it- To the 2d, it is wondered, how the Earl comes to deny what he never con- 


roverted-in the whole debate, his: being infeft, and in paſſeſſion, ſince ever his minority 
enpired. The. Lords adhered t o:the 


terlocutor ere * but as to the writs 
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|producedfor ee ebe g 
Sew 1 N ene of las to the partiamhent.” + 


of E 500 Scots contained in his ticket.  Aledged, ; . ee from annua 


| becauſe the ticket bears none, Hnſewered, It ougui te be vepelled, becauſe it is made „ 1 


able at a Pen day, and if not then, Greenock s obliged to grant hond 3 
| pgs "Replied, You ſhould have required me to eng that Bed after elapſing of th 

Dupliad, In all theſe obligations 4 es interpeilat 
| * offered it. The Lords found annualrent due. 2do, Greenock cràved ä 
becauſe you became dautioner for my Lord Blantyre in- 4 ſuſpenſion of a greafen ſum he 
owed me, and have giſcuſſed the ſuſpenſion, and obtained à decreet againſt Blantyre. 
which he produced extracted. - dnfwered, No-tiquid' compenſation, becauſe the 
is not yet difſebſſed and l condeſcended on an eſtatt borh»Hericabile and moveuble belonging to 
| him, to de the ſobject of diſcuſſion . Replied, By your bond of eautiun you became obige 


of diſca{ſionv'"_Duphed, Wherel ever —— are not bound oni und ſederally, they 
are only ſubhßdiarie liable, and has been always fo found by a cn eee, HI 
and though the laſt caſe, 16th December 1698, Sir John Dempſter: againſt Bayne of Tul- 
loch, be adduced as contrary; yet it had no contingency with this. for it Was againſt che 

atteſter of 4 eautioner in a bond of preſentation. The Lords found Hooſton on. Wee, 
lable. Somé Narted; what was meant by diſcuſſing the reep aer de deter 
che cautioner,-arid it was ſaid, depuneiation was fufficient; bat others th ugh if he had a 
| land- eſtate, adj 0 ication behoved likewife- to be uſed; 1 . 1854; 24: 1 Me Son 213. 
13 February 48. 1502. Mr William Gordon of: Balcomie being in viſa at Sir Wäam 
Hope's inſtance, he applies by bill, that not being able to maintain hiimſelf, he might be 
berate, if Sir William would not enact to aliment him; and the Lords having modifed 
12 4 per diem, Sir William reclaimed; becauſe he offered to prove; that Mt Willem had ' 
effects of his own, Which he condeſcended on: and it being a»ſtvered; That theſe were debts 

which could afford no preſent payment nor relief; Sir William then required that _— 
| aſſign theſe” funds to him for the reimburſement of what he ſhould give cut on bis aliment. 


This was much objected againſt, as a novelty, ſeeing none ever got Separation! of what 


they gave in pity und commiſeration to priſoners whom they detained. tor debt e but the 
Lords considered that aliments were decerned only to thoſe Who ſwore they could not main» 


tain themſelves: and therefore, hen the creditor inſtructed the contrary, che leaſt was to 
ordain the debtor o give bim an . eee and n Pen of the Lords determined ſo 


x 


an ejection could be warrantably' executed in'the-night-time,' this being alledged-ro-have 
| been done before ſun-riſing. It was plain by our law and practice, that poindings muſt be 
betwixt ſun and ſun ; ſee 1ſt February 1628, L. Halkerton; but captions. can be pat in 
1 Juckumgus tempore; and by letters for open doors one may be taken ont of his 

But the chſtom as to the time and manner of ejections was not ſo clear 3 and there · ö 
ore he Lords delayed-the eee ry ir till Jong” next. Sh 4ouh: Nov. of * 
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' month; "they, by bi 28; adjourned the ſe ion 88 a WIE f July; z and though it then met, ny 
l buſineſs was done n 0 505 ran time. n LITE AI. is Et 114 Thafh- it) * l 
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| pt 241-5 i W229 $156 PO en Sd e 45 
3 Oe 75 15 7622 Sir Roben He ome of Renton; W a reduRtion: and erben 3. 
eint Sir Price 'Home,” Advocate, and Home of Kaims, of a decreet they had obtained 
apainſt his father; and the decreet itſelf being produced, but certification eraved againtt 
the grounds and warrants of it; the "queſtion: aroſe, Who ougbt to be burdened wü the 


production of theſe? It as contended, The purſuer ought to ſeareh for hem, and either 


5 produce them, or eſe procure : 4 teſfificats from the clerks that they were not to be found 
among the tecords. On the other hand, it was alledged, That che der being obliged to 
* his own decreet, he was more concerned to ſearch. for them than the porſuer, r 
his deereet Would fall if't 

ver them; but farher have our his certification apainſt them; and therefore it was the de · 


| _fender's intereſt rather té take a dil ence for ſeeking the w 
| And accordingly” the 1. 0 42 
| val 


„ 8 writs regiſtrate in the book S U 
. Wo. . Ur | . ought 


Februury 27-1702; Sir John Houſton purſues Sir John deen dee, 


pro homins, and it was youri-pert/to/, 


a, ; 


py 'thedum how ſoon the prineipal ſuſpender ſhall be fond debtot therein, and reg 8 


in this caſe! {þ ie 1 2 73s IL 183 a. IS] e Ses! Nn ſg 4 2 &. b 2 5-022 „ 186 I * 18 - * AT 1 % 2 


Baleomie having Mewiſe et againſt” Sir William- Hope: for „ 5 
him out of the houſe and lands of Balcomie; it occurred to the Lords to conſider whether 


hey were amiſſing, and the purſuer would not be anxious to reco- 


ants of his own decreet: 
:ords,” in this caſe, bürdened the defender wih production of them, 
ranted him a diligence for recovery: of the ame Sek Stair; Habitat. lib. 4. lit. 20. 
a white le thentions the prodution, but ddeh jor tele whom they ſhould be pro- 


3 he thinks the defender 
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__— 4.4 ns of the A and barge I" a e —— de tht he bebe 
__ kupenceof anttaching the diſigehoes and the trouble ef fcatching, "rather chan the 
„ * ber ae ASI - ee . r i e $9 10390 as wh. FE P 

1 aſt | on This was a reduction of un indi. 
ab her dulce te ding _ ndihe roſs Ne _— Bain | 


e Aufcurn eu, donſt Action of 
3 — dre — agg 2 mea at n 1 e the la 
deo den anche a cp given 10 the huſband is quivalent as #it had heen given to her, even 
oo bots tea wer would ſer ve for acitation: to u pupi! Pater, Tele cn. 
25 derpd, it ha cony had bon given at the huſband's dwatling-houſe, i it might have been ſuf. | 
Dare ee de eee dente bat bag derer to in 
1 — 1 alley nd | ly.tbe defect of an; exgecation! agdinſt the 


Fw 
: . 
3 

_ 

* . 

< . 
n 
LS 


RES... Allabe en. ioaroſtsc the} tiyſband+þ ing unty pro intereſſe; therefore, pon 
5 wh his!inicitmelity;. chey reduced che inhibition as mull guoud the wiſe, IR. rr \bore | 
45 behalte boebegtben 60 dhe kndbend, both for bald ame his Me 


3 1 eee ldd Janna Haczilton, nicce te 0 argen bei ig pat 
= . and abnad ne choſe. her curato rs and in the eg dedy cf the Lady Swinton, | 
= F. d den futhes's: ebnen abend dee mehr be in. 
eũced uin heren aid election of curators tO neg. der father 8 friends, there 
* ee eee by my Lord, Beigeny, het uncla, craving he may be removed out 
8 4 Swinton's: family, and-put and ſequeſtrate with ſome indifferent perſon, where ſhe may be 
=_ * abſolineifreedam/and diberry.to: chuſe Her curators without influence and impoſition, and 
= {7 wth Auntregatd in her athens relations as Well as her mother's, and-that all may have free 
| ucceſs 0 her, and nont bt:debarred nor denied acceſs til ſhe make her homination, and 
_ .NT © ſheituy be placed where: the majot. part of her curators alf think fit to put her; and 
mit bens that hee nor inhanced nor menepalized as property to either of the two con | 
_—_— chain parties... le; rav:alledged for her; That the ſequeſtration of pupils wWas more proper 
ber shelpaycbuncil than nhe ſeſſion, and that regard is always had, that they\ were not tio 
dege ta che cuſtody of choſe who had: the hope of ſucoeſſion ; and thut ſhe had already 0 
_ raiſed and executed. her brĩexes againſt the neareſt of kin, both on her fathar's fide and mo- 
. -o 31 nor 40 be: ſtopped therein Fhe Lords found they had been in uſe to ſe- | 
__— _ queſlrote)mingts well as, che council, and that my Ler Bargen y could not claim her 
—_  euſtody;.ibribg:her nougeſt ir; and that mines ha ve been oft! impoſed on in their clec. 
t _- tons, and that it-meritefl the parliament” s conſideration, that minors ſhould not have that 
— yaloundcd: liberty: co cheir on prejudtee ; therefore they prorogated the diet of her 

electio bea ekt, and ordained her to be e 0 up to James Hamilton of 
3 Pancaitland, ont of the dlerks of ſeſſion, to ſtay in his hguſe till the ich of November 
nes and all her friends „ ee eee _ to hex, and chat he e detwixt che 
1 FED N . firſt and. tent * ſaid month... TAKEN; 34 01 E AX" Tt 8 2270 1 mnt Ti) 37 | 
=_ Fob 199 10. William e Nas ow ereditor to the deceaſed | Sir William 
—_ .. Wale — purſues Mrs Jean and Margaret Wallaces, his daughters, /as lawfully 
—_— - e ;enterihews; to the effect they might renqunce, and he adjudge. Aladged, No 
7 __ -procels; for the ſummons is executed on the ſame day with the charge ro enter heir, and 
both executions are given /imul et ſemel; whereas the forty days on which the charge pro- 
ee ought xo be expired and ron before: the ſummons can be executed, cbecauſe the libel 
_— narrates @tliey; are. lewfullyxcharged t enter heir; and is exprefoly: relative theteto, and ſo in 
—_ the order of nature ought to precede the ſummons. , Anſwered, By ihe -fi% 


| ed cuſtom and 
T practice they may be both executed in one day, the charge to enter heir being firſt given, 

oO '  .proviemgithat de zn fee das given: after the outrunning of the 40 days appointed for 
* UtheigeneraLacharge; for the © pram ok free days for the ſecand 3 all which is 
WD 0 Ctudlly,gbſerved here and which fis, introduced for the';caſe;of the ſubzects, and dimi- 
|, © Mmilhiogalginexperces on pelſgngers: - The Lords tepellad the qilator in zeſpect of the an- 
ier, ade, Ailtdeed, No:procels; becauſe, though rbe..execuriap bears nat perſonally ap- 
5 Prchen da bur only eopy left; with ſome of che family at the defender” s,dwelling- houſe, 
es not mention. is: knocks given, as che law requires. A ered,, This is no nul 


=; ' Hey, b caule thÞ 75th act 4 regularingabeſe-cirations,; anly. requires fix ſexcral knocks 
|.  ' Abbe malt pateng deen, where theimedienger; is denied enten / and acceſs, and he finds the | 
dee bar ez hug here bene was patent acceſs, and movies left with perſons 1 in the family, 
| _apdſomb meed-forxhocknoaks30gnd it was anpreſely ſo determined by the Lords on the 
'> I1abhiof:Decembern67g the-Countels of Callilis lis aide Earl of Roxburgh.. The * web 4 
RE 8 ; bene rep<Ned. chis n proceſs. OS * x” Ar gl It in 8 7 ny I 
JJ ̃ͤ 0; 
wh, Cas ee | 
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ing; 3 cherten asd . ;the 85 oh eee bore „ 


chav the meſfenger read rhevexeturion at ih giving of the charge of horning 38 he 9 


| ro-huneldnajtwaid: geienalytlle 16.6. cee, The reading of the churge is 1d „ 1 . 
. S ut) the denuncistion hut ay the niadbig- of the Jerrers of rang. hes this ox; ” Cos 


bears; und no moves requiſite u apprar#by ſundry denunciations produced: wanting 
N ſolemnity; N if t were ſuttained wy nullizy,/-it- wind endatiger 10 ct 
. many: gifes'of eſchear. ' Replied, Eſcheats are in their om nature odious and unfavoutable, 
et run, t vcoafio ta annul them; and here there is a declaration produced under the hand 
of Mr John Mlichelſon Keeper of the ref giſter of ente ue ther general de- 
nunciations beari thut clauſe of rading not oily; the letters; but alio the change et bene. 
The Lords confidered there was no expreſs la nor act of parliament; requiring that lem 
nity, und clrat rhe uffn dvs not conie to be ſu ird as iu be Obligatory, there being de. 


nonciatiuns both the ways; and: though / ſome cantious: meſſengers adjected that formality; - 


% 


yet chat as not enough to make it grown) 5 
nden upon others to do tlie like ; arith tha if it mouſd be found a nullit ./ it might on 
man diligences of oreditorꝭ ; und that it dad: never been objected nor controverted before, 
ſo für as n be gathered from deciſions therefore they repelled the nullity, aud — . 
the denunciation. See Stair, nenen 246 3. 5 8. where he-ſpeaks'only "of readi 5 
RES Bg i at 9603 e 03 e on berly e e e 8 

5 3. Eliſabeth Fu larton, lady Cairnhill, being fned in 1684; in L. 
Sterling, fon cc aventicles and other church-irrtgularitics, -ſhe- 17 bond to oue O gilvie 
tlie phocuritor-filcal; with her brother Dreghorn as cautioner, for L. 80 Sxerling of it, „ 
gets 2 diſcharge of the date of the bond; and thereafter piys in the ſaid Lego to Hugh 
Wallace of Ingliſton then caſh · Keeper, and obtains his diſcharge; of the bund ; and now. 
purſues him f̃or repet ition of the ſaid ſam, on the 25th act of parſiment 1 69 % beadiniag . 
theſe fines to be reſtored. Aledged for Ingliſton, In, That the bond bears borro 
ney; and ſo no conſtut it was for u fine. 2, The ſaid act founds only repetition of ach 
fines'as were paid to donatars;” but liere there Was, no donatar. ti, Ingliſton counted for 


all theſe fines to the treaſury, and obtained cheir act of exoneration and diſcharge. e 5 bay A 


el to the , Though: the bond bear no relatiori to a fine, yet ir is obvious that was the 
| true eauſe of the bond 5: for the diſcharge of the fine is of the ſame individual date wich * 
bond, and the ſame writer and witneſſes, ſo they were the mutual cauſes the one of the © 


ther, As to tlie ſecond! the act of parhament/is opponed, nat only mentioning 1 8 
but alſo other intromitters, which will comprehend this defender. To the third. A genera! 
diſcharge will not exoner, unleſs the ſpecial account bear this fine among the reſt. he x 


Eords repelled the firſt ewo defences, and -f6und the bond was for the fine, and that he was 
in thb caſg vf the akt of parliament, though he was not a donatar ; but as to the third; dei 
anſwer, ordained Ingliſton, the defender, to produce his diſcharge, or any other/ evidences; 
he would found om to inſtruct his payment of this fine to the exohequer; for, if he had truly 
| counted for it, and paid it in, the Lords thought CIA no reaſon to Walke him 4 7 1 
repeat, give it blck, or pay it over ein d n lorle of he 13 Re 8 


4 OY 


W. Fay 22 1702. Ekfäberh Caningbam, danghrer 00 Enterkin,, eving dane P urpoſe Ll 


do marry one Mr John Middleton. ſon 10 Dr Middleton in Aberdeen; and her friends 
being-diflacisfied with the match, ſhe is prevailed with to grant an allignation to her bra- 


ther of her bond-of- proviſion containing the ſum of 10, oo0 merks, in caſe ſhe ſhall marr7 
the ſaid Mr Middleton, reſerving her the liſerent of the ſaid portion for an alimenr; - e . 

> the-ſaid: Enterkinzher brother, by his acceptation of the ſaid aſſignation, obliges him, on = 
| hes ny other perſon with her friends conſent, to retroceſs her to her ſaid cocher, : 


er the penalty of 10,000; merks more. Notwithſtanding of all Which, the ſaid Fur TOAD 

8 marries Mr Middletonz and they purſue a reduction of the faid aſſignation and diſ- 
charge, as elicited from ber. after her affection was fixed and ſettled on the ſaid Mr Mid. N 
dleton, which was a bar and reſtraint put on her, contrary both to the divine la and na- 
aral right: introducing à free liberty and election in marriage, and fo contra bones ores. 
| eſpecially whiere/there is no diſparity between. the parties birthis, as there is none here; 
and ſthoughf there is no great fortune brought in, by the buſband, yet the comfort of mar- 
|: * depends not ſo much upon that as the adaptation of the parties hu 

her : anðẽN theteforr minors, or perſons: interdicted, can marty witbour conſent of their cu- 
F. interdictors; and law. arinuls-all deeds giving any bias ot ſtop to the treedom of 
checting' their partner in this indiſſolvable ſociety ; and beſides, many of the lawyers, Vert. 
e kite de pactis, laya; Improbata ſuni acta a! romonioriun: libertati contraria, ut fi 

duo. fie inen ſ patiſcantur ul ter eorum prius matrimoqim imverit 15: alteri. folveret certam pe- 
cum muh H#nſwered; Total reſtraitits upon marriage ate indeed prohibit and repu · 
pr teen bor bot where it only a wich- holding them from marrying one particular 
* the _ 450 dl ochers ; Yay L 5 «aan Novel Conſtitutions, gow” 
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a adjoted to FORT 1 A 


lng th e e tht rep if 125 hs del wichs that 


_ 1 ad 1 


fett the ſum left 2» but the cuſe im hand is much more eaſy and-favburable;'for the being ma · 


; . . 5 Jo, pat was de hinder her from giving her brother an aſſignation to het stocher in the. 


exent of eee Mr Middleton?! ee ree that the e 
ovifon” with that expreſs.qual ee if he ru warrants. 
-ably: 90 i, why might not ſhe do ties Nang, there is morr of a metas reverentialis in 

fath reeommegdlation than cam be f. 
ance furreſſe properative,” it being a great benefit to COND | 


+ fed rene | ; rherefore-they orduined it id be heard 1 
J . 3 % Ro 306 of Wed ut +; $22 01143 rant hc Ari! mL. 


„ by Sir 9 Headſhat v, Advocate, againſt Mr Gordon müniſter at 
Afeick inc chelether heritors. Sir Oulbert having obtained; from K. Williem the right of: 
>. E that church, oh one 3 the right tu the tithes over and above che mini- 


Aer's Ripend; there is a reduction bf the ſaid gift of patronage raiſed by thr miniſter and 


5 ſome uf bio ado on! this reuſon, that it was: contrary» to; the wach cds Fat. 160 „ 
i! 1 Wh 1 1 
== -craved, that Sir Gilbert, defender, might take a term in the reducticu and — t6 


nt of patronäge null, unleſs the conſent of tlie beneſiced perſon 
ained thereto, -which was not pretended in this caſe Ale 


oduce the Kings pift called for. +Hlledged} That cannot be obliged! to. product, neither 
ro Jau, the miniſter, nor to the hericots; becauſe" ye have ho titſe nor · intereſt to crave 
: the-ſamey 1997 Mov the miniſter becaoſe he s no Veneficediperſon; burt only a ſtipendiary. 


% Thir geren 303 is reſoinded, and on the dmattet taken away by the 23d ck 169% 


and the 26th u 16933 where the W turn- 


ach is, che under at, — — I. a8 ap · 


7 who were formerly titulars and par 


en eee babe deten, heran 


they prodt ee no right nor infeftment of 
defender does; neither needs the 
previous diſfolut ion, or ſubſequent: ratification. of 


ng his Majeſty 8 interpoſing of patrons hetwint the heri- 
and himſelf; he coming to be pat ron by the abolition of -Epiſcop: 


either does the ad act of parliament 1606 take any rom here. The Lords 
found the purſuers bad no intereſt, and therefore Sir Gilbert was not bound to: take a term 
in the reduction to produce his gift of Ps. EM 2 he: IT and d- heritors «proteſted 
8 e remedy of law to: the parllament. enn 2. #1 Nan 
g, 1702. James Man- merchant ede ap Andre: 
7 his" ereditors. The faid Andrew Walls being debto 760 Lund 


houſe, and other moveable debts, in fav 
and the 


ame very day there 4s: a bill drawn on him, payable to James Man, another ere · 


and is impriſoned by ſome of his creditors. This deing e James Man: raiſes a de- 


Ag, _ «charator of bankrupt againſt the ſaid A. Walls! onthe th act > meV 1696, and 
avoir of ſome. parti» 4 


sthereon goncludes reduction of tlie ſaid diſpoſition made dy nim in 


be creditors: to the prejudice of the reſt; and he founded on this new act, in regard 


Was it in defraud of any diligence done by James Man, anterior tothe diſpaſition quarrel- 
led but he contended it Kell pov 


EE y. to a Widow, the: cannot c m 
—__ *rh64egney if The'deſerr der viduak Mute and re-enters imo-rhe: matried;: fer then ſhe for- 


uppoſed bert ? The Lords thought tbe 


on 
it was 


„ As the minicter has no imeteſt 10 force -1 


gifting) of; patronages , 
Perkament, tbey not being annexed 


aty,/and ſusereding in 


e en har © 11D 1 
| _ „ Walls, and: others, 
leDto ry: perſons,” bhez--onthe- 14ttof 
55 February 1700, grants a diſpoſitĩion of the Whole wäre of his ſhop; and pleniſhing:of his 
2 75 bur of ſome particular credit ors therein named; 


| -ditor, but not contained in the diſpoſition foreſaid; which is accepted : by the ſaĩd Andrew | 
Walls, but without any date; But it is proteſted on the Igth of February: for non · pay | 
ment. After this, Walle leaves the tn of Dundee for ſome "weeks; and then returns, 


1 


— 


the act of parl. 1621, againſt fraudulent alienations of bank rupts, will not comprehend this | 
eie the diſpoſition not being to conjunet perſons, nor did it want onerdus cauſes; nor | 


ciſely. within the terms ef the (ald laſt ack 4696, becauſe | 
it was in prejudice of him} a ereditor, and after hei was under horning and caption at ano- 


ther creditor's inſtance, though not at his, and that he was then inſolvent, and fled, and 


abſeon 


Alleugeu for the creditors in the diſpoſition, 1, Nou, James Man, have no 


title nor intereſt to purſue this declarator, becauſe none can purſue à reduction, of a diſpo· 


we 


tion made for onerous cauſes, but he who is a ereditor at the time of · the ſuid diſpoſition; 


put id of, you was none, for your bill is only Autec ihe fume dap af the diſpoßton, an ; 


Dt . bears an 1 without any date; and being a mandate, it conſtitutes no debt till ac: 
eepfance, Which can only be Knoun by the proteſt, Which is on the 1 ;th of February), 
2 y poſterior tothe, diſpoſition. Auſtberad, Imo, Poſterior creditors bans been: alloged | 
e. fedvee"amterior\ fraudulent" diſpolitions; as was decided in 163% in the famous: caſe of 


Jack ſon and Street uagainſt Maſon: but, 2o The acceptance wanting date, muſt be pre- 


ume to have been the ſame bend Aer bill, ſeeing they both dwelt in one tow”) 


Ae at have been * ated: accept. MENOS * e | 


2 with the b 4 
w ance; ee w e 


. to e he. 
dame, whit 
his bill by dee g 


2 aſtruct arid: 5 ; s | 
| jor the ae zorfing 
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by ne. ee 
the horning con uced being onh 
| he exciſe of brandy, is not equiva nvalent-to' thewiligente: required 55 ths 15 100 2690 
dal bes for ſome obligation. of debt, or on ' whereas general letters as prob . 

N 1 7 act Of puri. 169 and g of courſe for amy | vof his Maj jeſty's revenue a= + 5 . 

et \merchants in the Kingdom; and can be ng ee benkruptey. 85 5 
Auſtuertu 100%, The act of parliament peaks of: '#\ horning and caption, Without making 
6 AR dee et ub lex now diftinguit,” non eſt noſtrum di 3 een is not horting land | 
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he withdrawitig proven was not in the terms of the — 55 Jun 
to the eountry* to; get in ſome debts owing him! Bur wel 
Is” nc adviſed che bation; found it was to evite im riſonment and other dingen 
at he reti dee ene enen ee diſpe „James Man ehe purſuer proving he was 

The Lords were the more eircumſpect in deciding-this — 
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170 , Poury: thinking himſelf keſed by bis interlocytor, ol R 1 I 


bis proceſt 1 for remedy of law to the parliam e. Rs 3 1 
= 1702. The Lady Craigleith, Captain Stewart, and. the repreſentatives. „ 1 
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Mam Mor ypenny, againſt the magiſtrates of the town of Edinburgh. Mr Willim 
being ereditor tothe deceaſed Sir William Nicolſon of that Ik proprio newine, - 208 
— ee * Craigleith, and others, 'who' had aſſigned debts to him 0 3 
is backb. e and retroceſs; Nicolſon's eſtate being expoſed to roup; tze 
va ok, and Dunglaſs,” conſigned a great part of the: price in we 
Uwiy - > parent She" to be made forthcoming; to the creditors, conform to their 
eee andiranking, at 3 per cent. in the terins of the late act of parliament; andMr 2 
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liam *Monypenny-baving called for Ne- of the money, he got L 400 Sterling from 
e en of 'Bditiburgh 4 but in regard he had not yet procured. the Lords: Warrant, nor 
3 conveyed his rights to the purchaſers, they rook his bond, with Colonel Erſkine 

| 74) over for the ſum, as if it had been borrowed money. The Lady Oraigleitb ang 
*Oners 'purſuing/ the'town, on Mr Monypenny's back bond, for- cheir ſhare of the money, 
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ie es bor the town, they mutt have compenſation fot the ſuid L.. 400 Sterling paid: - Dl 
| 0 MOMonypenny, upon the faith öf his preference in the deereet of ranking, and they, 
eee know what latent back bonds he had granted to them, they not being 
mae, rothe teen kill long' after the payment.  4u{wered,..Compenſation could not take 
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/  . to, prove he hug judicial 
That ieren conkgned: in terms not fulfilled to her. and ſo never a, delivered evident; 
and ſundey Witgeſſes being examined thereon, the- Le | 

55 deliyered 
*  +:poinding, 


TS on ring de. even without. a reſervation ;. bar och: mofe WI 5 
aas hetes that the irredeemable dilp 


dan an of the rights in his perſan. Then, 3tio,: Alladge 
bite benefit ackionum cedendarum:; Jou ſtanding infeft in more lands than th 
Fou be. preferred; yon mült aſſign me, tor my relief tothe t het lan 
Pour on annualrenx; - 1 Anſwered, Whatever. favour. might be in-ordaining 


5 cumſtantiate caſe, becauſe that were to aſſign againſt himſelf, he having purchaſed in 
| 7 þ irredeemable right, and, ſo it would evidently; tend to his on damage and, detri 
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Though: he was, truſtee, by a backbood, yes as ee $0; Bo 8 Till ic 
1 lately intimated to them. eee e. have lent him the. money, ha 4 
it got been in contemplation of his ſhare hewwas. to draw of the price ; and ſeeing compen-, | 
ſation, operates. ip/o, jure, et :Primo-maments uf the concourſe the two debts, it here 
__ exiſted. and 490k place defore the intimstjon of the backbonds. TheiLords ee the 8 
compensation, al d found it could not takę, place here; agaipſt the intruſters; lee Stair... 4 | 
1 Abet lit. 1 40 0 . e and agb January 163, Boy! ton ande Robertſon, , 
alice”. nas; and bis creditor. axrciing..as preferred a che intruſter. 

Hadem die. Burnet t Of Montboddo, aud his tutor, againſt the Lady Halgreen: - Rait of 


85 . -Hilgreen having ſold. ſome lands to:Burnet-of Montboddo, his Che being infeft thercin, L 
3 red, and offered 


- purſues ſor mails and. duties after his. deceaſe.; wherein Montboddo 0 


renounced - her -liferent: in theſe lands: bur tbe, having replied, $ 


tion was never ö 
18. Again upon ops: 4 
| prelerced: on an old Madſet:riglit he, had acguired in, 
nſenced. She alleged, Ame, No regard to this intereſt, be · 


, ds. found the rei eK un 
BK and 3 the lady-. But the tenants ſuſpen 4 
Mentboddo craved-4e.be pr 
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cauſe ir was competent and omitted in the firſt deerects where, in a competition on this has, 
ſubject, and berwixe the ſame parties, the lad was preferred. Auſcnered Im, That pre- 
ference was only for app ben then ſeen, 


without any gn or concluſion ; againſt- 
perent and omitted is clearly; foreign to this matter. 24% 


Monthoddo, in Which. caſe ei 


8 Mons haddo was then minor, The Lords. repelled the lady's. alledgeance, and found it | 
| > yet-reeeivable...., 240, Ther lady contended, char 


hat boddo having #rit -: d-the-in- 

feftmegt of Jannualrent,. and thensthe right of property, che Jus nobilius of tbe. property did 
wholly abſorb and extinguiſn the annualtent, Which was hat a de e Aa — Were 3 
_ incompatible,,. - py Y wered, It was eee Au en urc | S ale. 1} 


iſpoſition. ſhall nor. prejudge the beside . The 5 7 
allo repelledathis ohjection. and faund no confuſion 1 in this: caſe, but that he might found 
gor the lady; She muſt have 
hoſ Þliferent,. if 
85 alter the nent of | 


the ordinary, caſes. which emerge, Montboddo can never be decerned to do ſo in his cir-. 


exoimvent, and. | 
to make him; put weapons in his adverſary's hands. Replied, Though 1: conſented. o that 
- infeftment, yet it was inteitu, and in contemplation that Is ſaw; ſufficient lands bebind for 
my ſecurity, beſide what would . ins annualrenters, and by our acquiring the Ferne 
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Walls and his creditors; the Lords de ahere we; 0 een e not cp the diſpo- | 


ſition, becauſe bis bill whereby be was creditor, and his proteſt, were poſterior thereto, | 


unleſs he eould e bee cauſes of, his bill to be ſome debt anterior to the diſpo- 


tion; 4 John Man, for proving thereof, adduced ſundry witneſſes to aſtruct that he had 


delivered to Walls ſeveral: quantities and parcels-of werchant· goods ſome time before the, - 


: = date of the bill, and which were the cauſe thereof: Againſt whom it was objetsed, That 
dn witneſſes could be received in this caſe, but he behoved to prove the onerous antecedent 
. * cauſe of Bis bill ſeripto, eſpecially ſering the interlocutor incthe act did nat determine the 


modus. probandi, and that he ſeemed to have elected that manner of probation. by writ him- 
ſelf. in ſo far as he had cited ſundry perſons to depone on the having. of —— Wallss 


count: books, whereby it would appear he was creditor: ab ante to the diſpoſition. 4. 
og  feered, The act was indeed indefinite, without determining the manner of probation, but 
=. - ths made. for him ſeeing where the modus is not ſpecified, law always underſtands to be 
 * , 2Prouh de jute; and his calling for the count :- books was no paſling from his «probation by 
| | witneſſes, ſeeing he may uſe both. Replied,:If you have declared your manner of proba· 


tion at the time of making of the act, and offered to prove an anterior ground of debt 


5 | cy witneſſes, then I would-haye elided it by this anſwer, offering to prove that the ſaid 


debt was - ſatisfied. by Walls aliunde, and 10 ow not be the onerous cauſe of the bill of 
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2 be in 26, as not. proving its own date, "toll, ag pug g/g 401 | 


ph; 6 ng 
either tot prove an antecedent ground of debt priot to the ſickneſs, or that che wWrit Was 


ſeen and read by ſeverals before contracting the Hekneſs whereof he: died, and; that both. f fo 5 3 


| .cheſe are in aſe 0 be Proben by withelſer: Therefore- the I. ords repelled -the-obj 


and allowed the witneſſes to be received; but would not permit him both 6h eee —_— 
eee e 


them, and likewiſe to call fot writs,: Qulefs. it were guaad diſtinct artieles 
E bim 40 let ally. 91 Ae G he F but not e both, | 

ket 90} 8 a | e ' 13 1 
A _ 0 ee + Tas 2 bed oſs David. Anke, 
| -chryitic, TIC: 
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And as to the ſheep, - .acknowtledges' he teck nine ewes of the purſuef's, but it paring, 
virtue ot an- order and warrant from the Laird of. Ardroſs, as his proportion 0 
borſe, 4 the outputting whereof. he contri ibuted as a fraction. At adviſing, it was gi. 
tated among the . ords, whether the quality adjected to the, that What he got was in 


payment of a debt: owing to him, was intrinſie, or if, be bebeved zie condeſcend on ihe 5 6 


|. debx-owing to hint, and prove it. Tbe Lords did think. he was not fully: interro-_ 
gate as he ought. to have be 
, now with au further f probation 3. but as to the Dos. found the taking them by Ardroſs's 


" order extrinſic, unleſs wb produced it.; chough the ſummary execution for the proportions | 


of rhe militiaxſed ſeldom, toibe;ig; writ,. Then: the purſuer offered yet to prove, by-rhe: 
fender'g oath, that any ground of debt: to wbich he could aſcribe. his receiving of the 
ney confeſſed. was only due upon a minute of Frack 


vered, but depoſitate upon conditions, which never exiſting, the tack expired and fell, The - 


mould aoknowledge-therinterrogatory as it is e 


aceived, it would be plain inconſiſtent | 


upon, aud W dif ing! the: ice he ni e-ſheep, wi h eiu 
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; merks 3 but that, hen ſhe was on deatlibed, ſheꝭ ſent for him, and gave him back his bond, 
and took his pfomiſe to bury her honeſtly, for Which cauſe ſhe gifted the debt in this 5 
| andihe carefully. performed the condition, and was at the expence of her funerals. Alledged, 
| aſſigned to the purſuer long before that, all ſums of money, goods, and gear, under 
which generility this ſum fell, and 4o ſhe was denuded. Anſwered; That was only a general 
elauſe, and carried no more but what ſum was due to her at her death; and this aſſig 
nation was never intimate to him, and he was in bond ide to receive his own bone 


| the Bords found. But zit was contended, that it was an extrinſic quality, and ought 2 5 
be aliunde proven. The. Lords found the calling for him, and giving him up his bond 


intrinſie 3 but What he further adjected of his having expended all the charges of her fu- 
X nerals, And o had implemented the condition, was extrinſic, and heeded probation. 7 5 hen 
| it'was-urged; chat he could have aHowance of no more than what he had aRtually wared out 
on her burial, which was but L. 40 or 50. Scots, and the remanent of the bond belonged 
to the-purſyer.as 8 y! "She: ae found! it was rene e e and chat hy: * 
wow him the whole. IS 
+ November 14. 1702. "The: Li EN adviſed: the action oucieods by Jabs Anderſon Wen 
die John Dempſter of Pitlever, and Dudgeon in Inverkeithing. Sir John being elected 
commilſioner-for repreſenting that burgh-of Inver keithing in the parliament 1681, to capa- 
citate him for that office, one Anderſon, a burgeſs, diſpones to him à tenement of land, 
-whereon Sit John is -infett;; but Anderſon continues in the poſſeſſion all the days of bis 
kfetime. }His:relict, after his death, marries one called Dudgeon, and they enter into a 
. tranſadtion with Sir John Dempſter, whereby, for. L. 1000 Scots, he diſpones the tenement 
over to them Upon „chis, Anderſon's heir raiſes a declatator and reduction, that the right 
given to Sir John was in truſt to tie particular end andſeſſect above mentioned, and there- 
fore eràyes the tight made by Sir John ro Dudgeon to be veduced: and fall in conſequence. 
And the Lords having ordained Sir Jobn to be examined upon the onerous. cauſe of his diſ- 


| 797“ ——— depones, that he paid nothing for it. but got it on the conſide- 
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berwixt them, which was never del 5 
Lords conſidered this might involve the man in contradicting hiy fora: fort he 


| with his former: onth, beating, be took it in payment and ſarizfaction of a Geht owing him 
= ſo might:infer perjury 3-and. being omitted, they refuſed now tore: amine him there: 


gips, to. 


contra James Finlay" “ 
arſuer.-had-offered to prove, by the defender's oath, that he owe him oo 
| marks, Which he had given him on bis promiſe to repay it; a8 Alſo, had intromitted with 
deep, the valae whereof: helibelled, with L. 100 as their profits fine. Fialay de 1 
| mu and confeſſes he received; the money ; but adds, that it was in payment and fat. 
faction 0 him of a8. much due tochim by Aitken, amzthat he never ,promiſed to repay ic: E " 


0, yet found che quality intrinſic, and would not burden bim 


Duty, the defender deponed, and confeſſed that he was owing by bond to the defunct 40 . 
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5 5 1 Cobtiefcendenee, anch eraved a digigente to prov ene, Tevirng, after föutteen e 
5 * is hard! te ex en pect 4 foll:prabation-of füch diſburſements. The Los agel e diene 
ue allowed them to be heard on the particular articles aceldimod, "arid teal ed they would | 
modify the ſamez a Frelkongtenee er eu | . 18900 Seots for herperſotial: 
abour. Lt 966'Seots for putting the family, dedehamber, the chürcheſtats her chair and 
8 n and We ging chat cuftom bi of late bade thavexponice: Prester than for - 
| 865 had in the mediffieation; both to e ee eee 
| id he bad borne in'the ta Vet the Lords, daltes che L. ae erü ved modi. 
4 en L. ro; and there bein . 1 1800 Scots ſeated) for" 4 nti 
next term being near the ſpe 
fHeation was ko de had to what prog whe Dirleron uſed epend e 
Lords, By a generat conjectüre, ulbwed only L. boo Scots fe 
Sen Preftongr. inge offered to alien them: to che inventor 
Alan executor” Was 'obhi bed y „Harden een 98 | <7 0p an 
aſſignation to bonds and debts, far Which you ought to have done diligenee, *by'vircueof | 
_ your office, for recovery” theredf'; ſeeing, in the act: he offers xbiprove, thezinvettory Was 
exhauſted by lawful ſentences before citation) and ſo he could ndt be Hable wn wires ; TY 
_ This being admitted 46! his probation,” he ſüeestibed? und the term is circumduced againſt 
"ws. The Lords found Harden tot obliged! now. to beet onen s Ang nation; and there · 
fore "decertied' apainit Preſtengrange as perſonally liable. As :to*the Ane b attan of the 
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| ave ſben 4 ſtatutẽ; and; beſides many other inttances;'Fremembe 0 

tie Duke of York," afterwards King James, cauſed is attorney Purfue Sheriff Pilkington nn 
tum, for calling him a Papiſt, and that he knew of the burning of the 
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che bfuccumbecha the) 


ſome. Jents age v tund now gives in 4 -bill tothe Börde; complaining; That, by ſuch a büſe 


3 Alledgennce; they had done what in them Jay t woond:! his 'reputarion,” if nir had not been 


460 08 al. etc; anch cherefbfe craved they Might be fineck in a thobfand pounds Sterling, 


mayhatum"" Anſwered, They were rrady o purge themſelves upon Harb, 
ot propone it animo injuriandi, bel day for Tae of their pupibs right. 

pad now to anſwer on u bill; there being no more procels depending. 
bur terminated by an extracted decteet ; and where lis of fta, parties cannot be drawn in 


ichen a ne Uication??” 3% There can be no juſt exception taken at à lege alledpeance, - 
ſuch us Viticus intromi Rom is; and as Our law has introduced that paſſtwe title, Nui ſapit de. 
mum, anch eis the fame! 

e enſured: for proponing At; though he ſuccumb, if he: was Willing to give his oath of L- HS 


with the crimen expilatz biereditatis in the Roman law, ſo no man . 


lumny, that her had reuſon to propone it; and there i is neither law nor ſtatute in this king · 
Qehoit dalam magnatum, ot determining{irs/pu 
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Hiſhment,”t 


d'pive's 
tlie cognition of « 
taken the: Eatl's bilt of co 


a ſuitable redreſs; leſſer ſcandals and private verbal injuries belong 


niplaint-»boe ordine; reſerving ation as accords,” The Engliſh 
ö that; in Ne 7 


mdon in! 1666 by the its ; and he got one! mo in L. 
damages for r reparation'vf the foreſaid flanderr „ 
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That the purſuer” had not ſufficie 


title to 
duced nothing but a baſe 


(Wich tlie charter and ſeiſin in 1611 inſtructs), and that I ſtand infeft therein; and I am 


| not bound to produce a right from Abernethy, or a connected progreſs derived rom him, 
a i were purſued in a reduction and improbation. but my infeftment in the mill carries 
| the ancient right of thirlage' in conſequence as a part and pertinent; and, unleſs the defen- 
der can ſay he has preſcribed: liberation and immunity by forty years going to other mills, 
5 ml abſtraQting, and abſtainin 55 
| mo right'but what his father conveys to him in his contract of marriage, whereon he 
: infra. this can never ſuſtain his title to the multures of the defenders lands, unleſs. 
_  hethew chat his father had a right, otherwiſe it flows à non babente poteftatem; and by the 
deciſions in Dury, parxicularly 12th. July 162 1, Douglas contra the Earl of Murray; 7th. 
" July 1629 Newliſton contra Inglis; and 13th July 1632, Earl of Morton contra feuers of 
Muekart; the Lords found, that anciently aſtricted multures do not follow in con 
right that a party may acquire to a mill, unleſs theſe anciently aſtricted multures be likewiſe 
V expreſſum; and that tenants going to a mill can never oblige the maſter and heri- 


from coming to this, be ſays nothing. Replied,” Glencorſe 


fequence of 


tor, without his own know] 


proceſs betwixt Mr William Gordon of Balcomy, Advocate, and 


* * that the baſe caluimaies Sou reflections on himſelf and 
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en rotunſn(ti circomcuced:hogerm, and extracted this decrect tet. | 


er 1682, . 


nn 
of Pennycuik, that his lands of Cooking are thirled to his mill, and craves the dy gone ab- EO 
Aracions aner 169 . Alledged for Sir John, 

ſſeek or Heclare this thirlage ; for he pro 


1 vat 


e infeftment in the mill, 5 
proceeding upon a diſpoſition, contained in his contract of marriage in 16573 and though 


| heikewiſe-proc zced"a feu-charter-in 1611 Of his mill from the Lord Salton to one Aber 
| nethy yet he ſhewed no x progreſs nor connection from that. feuer Abernethy; and if he did 
| mot derive right from him; he could not claim the multures of the defender's lands of Cook- .. 
5 ing, unleſs he could in the ſecond place ſuy that he preſcribed/it by forty years peaceable - 

| "poſſeſſion; any of which, either a connected progreſs, or immemorial preſcription,” he was 
A Willing to "find relevant to infer the aſtriction of his lands to that mill. ſeeing” tantum præ- 


ſchiptum eft quantum poſſeſſum, et non amplius. Anſtwered, Seeing you can pretend no right to 
the mill, I need produce no more than to ſhew your lands were once thirled to that mL 


edge and conſent, it being adus mer facultatis, and free to go or i 
| 995 at their pleaſure, unleſs there had been acts of courts, decreets, or other legal compulſitors 


Wt forcing them.” The Lord ſuſtained the purſuer's title, and found he needed not connect his 
right With Abernethy ; and that his infeftment of the mill carried the ancient thirlage a- 

| long with ie as a conſequence: and] find this agrees with what my Lord Dirleton obſerves 

| his Doubts and Queittions, ''p- 128. that vendita moletrina, licet non fiat mentio diſtrictus, 


Th femplex' rei alienatio pertinentias qo ee "NN dere . ne, declared a 
the thirlage in favour of Glencorſe the purſuer. 
| | "November 275-1702- Sir William Hope, FRE ive of the caſtle of Bdinbuigh, | 


gave in a complaint, that there was a ſcurrilous, infamous; and malicious libel handed abour, 
- -underithetritle of The 


| Sir William Hope, clearly and impartially ſtared; ?. and+diſperſed- not only here, but at 
* and Redicated IS. bn on hin 


1 theſe caſes might well be purſued before the privy” couneil, Who, "as. | 5 


bg %% 
e eommilſaries: *» The Lords finding the decreet was extracted, "refuſed . | 
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ſelfon, Were arraigned, and their juſtice: atracked; git har diregtiy br Feinnnendos:and ſug. 
_— 3 paſſuges whereof he cired; and łhat particu]arly he ad violated abe claim 
TS +2 right, in geſiring the Queen co fccaimmend to the Londs af tbe: Seſſion, t take to their 
. ſerious conſideration che matters depending betwixt them; whereas: the cleim; of igbt has 

AaAaeclarecd the, ſending letters t6 the coucts.of juitice; chat rheyianay@ pr in cen depend. 

* 1 5 ing nene OO 40 n ee, eee . | 


_- w of whe claim of 2 wer Tito eee wr . aw pn: 
2s not only appears from tie ſatutes of K Dawid, Alexander, Wäalſiam, aud: Robert, in the 
© _* « Regiam ma glam, but bythe get act p, anch che Ah act 1867 whereby«the Lords of 
Sehen ae expreſaly: diſcharged: 8 pri vate at ters or writing fromthe King, or 


mais council, in relatien tos canſes depending; and which is foanded on che common 4 
. © Imperatori Herend l. wits Cosi conina jus wel utilisat, publicam, Gt. 
3 where the Emperors wort hily enact, me- ee _ :tlitite ab amnibus judicihus refutari * 
| 8  Precipimus, being oft decejveckand-ir Cu 24d inmerecun pelentium inbiottent. . And An- 
J -iochus Alx, chat pewerfal King of Syria, is ö injungion;given to his 
A judges, that they ſhould not reſpect any letters he might be induced to ſend, but determine 
=_ according to law, without; anytegatd thereto. Some of che Lords were; for condemning the 
=  , Pamphlet ; others ſaid opprobria ſpreta eroleſeun ; and the expreſſions ſixed eon 5 as 
=. _ mers capable of another ſenſe ; but; in regard ſome of the Lords had net ſeen the paſquil, 
. they were allowed to peruſe it ĩn che mean time. By the 66th act of the parlisment 1537 
2 ̃1t theinſticution and erection of the college of juſtiee, and many ee e — the Lords 
are ſeeuted againſit murmuring at their ſentencesdas unjuſt; for parties tyning the cauſe, | 
: and. heating their lawyers iplead pro 


= + rs proba le grounds for them, are very ready to think. they 
= - — havegetwrong, and openly to cry ont of injuſtice done them; in Which caſe. the Lords 
he are impowered to impriſon, amerciate, put them to crave-pardon on their knees, or other - 
—_ Ko puniſh them as they ſee cauſe ; but it is ucts better to redreſs them if they have juſt 
K«Kauſe of compleint, as ſometimes they may have. As tothe condemning infamous bels 
EE do de publicly; burnt, the. parliament, in November 1700, did ſo with Harris s pamphlet 
= againſt the Scots right to Darien ; and the /privy council, ie e —_—_ lame 


17 5 | - cen bm n Sir Alexander Bruce of Broomhall's f pee malt wy 
E "= December 1. 102. The caſe mentioned 20th February 150, 8 |; ker Darleith 
2 and Mr Alexander Campbell, being heard in preſence, - was this day adviſed and determi- 
naedz being an abſtract point in law, Whether a ſecond huſbund has right to che courteſy, 


wan. where themheireſs, his wife, has a ſon by a prior marriage ? Craig, in the place there cited, 
dier the affirmative, though it was anſwered to his authority, that, as to theſe words, Efiam 
13 Primus maritus habuerit beredem, tamen ſecundo debetur; that babuerit muſt be fo taken as co 
import che child that is now dend, otherwiſe, if it were alive, the would have ſaid in the 
peeſent time, ef babeat, and not habuerit; and Regiam maſellatem, tb. 2. cap. 38. ſeems to 
=_—  ' aka this, chat à huſband ſhall Jiferent his wife's: heritage, , ex 2adem hier edem babuerit; 
o chat it is due to her huſband, not under the reduplication qua buſband, elſe every huſband 
5 would have right to it, thaugh he procreate no child by: DE Ml but was under the 10 : 
duplication as parent to the heir. Let, vide Leg. burgorum, cap. 44. Mhich requires not 
3 the prooreation ef the heir, but only i ex ea genuerit maſculum vel feminam. + Skente de verb. 
ED  Jignificatione, voce Curialitas, thinks its original was oh reverentiam pritris matrimonii, quod 
© quis cum uxort berede contrauerit, ne, ea mortua, ad eg eſtatem marit us redigatur 4 :though Craig 
derives it fromthe Emperor Conſtantine's reſoript, J. 1. C. de hauit mater nia, giving: the parent 
the uſufruct of his childrens heritage, derived to them by ſucceeding to their mother: And 
ſeeing this cuſtom differs from · the common law, the Lords have been in uſe to interpret it 
Afridly ; as igth July 2631; Forbes contra the Earl of Mariſnal, the courteſy was not ex- 
_ Teoded tothe liferent of a ſum, which was the price of lands belonging to the wife in fee, 
though ſurregatum /apit naturam Jurragati. And 19th January 1636, Macaulay contre 
Watſon, the huſband's executors were eee courteſy, becauſe. neglected to be 
ba for by the ſpace of thirty years, though that was ten years within; preſcription. 
The: Lords, by a plurality, found the ſecond Roald eas not claim ns, courteſy. where 


>: - mh was an heir of a former marriage in G 

Deocdem tempore. My Lord Philipfaugh was aduirced 4 Lord Regitter on the Queen s eil, 
a we e e e e e ee eee + 
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_ would gtop no vn, qur 
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but allowing him to ſee,;. TT complained char they. E 
01 io complain than he; for On Ro- 

hc ieh Finnen rac bins in her egal of Urquhart, bad, under,pretgnce of 
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her,werkmeys links, and cray 


ore juſt xt 


* working, her, 766A ,,zemgtod;farwithin,. Pi ittenerfeff march, 


 <mbezaled hig goal dor-remedy,whereof,. he Had applied te ch 
Wb obtained their warrant co ſki] 


vT6POrE« the; juſtices! found Robert ſons inctogchment, and 


mine, 4 


Which act cke lady had 


And 92 requiring di 


dere eben fo 
\ ber, on, | 


| employed him, Which 
| poſſeſſions, N 
| Ln December: eos, 
f Broomball, and 


ſparch, they appointed Nr A 
k to ga on Saturday next and 


i qneris nunciatione, till the matter 


uſe viſit it, and bring 
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ful, men to. try the matter of fact.; upon w hol 
Sliſcharged his farther, w ing; 
= aer The Lords, ſaw a nęceſſi 
| ,naming ſome. pktheir;number for that effect, who decſined it at this ſeaſon of _ — 
1 Gibſon of Dury, one of their 


back his report on 1 1 


rther delay: 85 for though „the, Lords 74 55 name e ſome. of their wn 


wotry gentlemen, in Jugh h.,cafes, and uſe n 1 
. commiſſion; they. ſerxing. the lieges - in another capac 


ſeldom, uſes to fall out: but the Lords 


10 burden their glerks wir 
VI yet, in this ca the, 
would i Invert neither of their 


were tried. Vid. 28th January 10 % "== 
There being a a ſubmiſſion, entered into; betwixt Sir Alexander Bruce 

Alexander Bruce, his ſon, on che one part, and. G. 
Jeryiſu pod, Sir George Hamilton, and others, on the ſecond . to PR Mem. 
this ex preſs, quality, chat na deereet / arbitral ſbould follow therel 
Reed and they having gone through. the whole. articles, ane 
; 78 Haxing agreed thereon, when: the decteet comes 
of: the ſubmiſſion, Sir William Bruce of Kim 


to ber extended on the 2 


3 whereon there is a. bill given in by ee and the. reſt, craving 7 of 


horning, to charge Sit 
ſecing it was ſigned 1 


William to give forth his ſentence a 


nd determination in the caſe, 


y-the; other three, and; they could not get the ſubmiſſion re giſtrate to 


charge him on his acceptance to decern, Nee the decreet;arbireal. being. ee on the 


back of it, could not be Fegiſtrare till it w 


| 1 from the ti 


ompelſed ut ſamtentiam dicant When they h 
lentiæ; but that law could not compel Si 


tle in che Roman ra 5 


* ſentiment, but only to give out his determination as he 


own conſcience : So th 


wight give his pinion 
0h 


e Lords granted letters of borning aga 


their ſubſeriptions. The Lords 


eee and by our practique, arbiters might 
ad once accepted, and that there was not locus 
ir William. to concur with the other three in 


was perſuaded to be juſt in his 
inſt him to this effect, that he 


as tothe claim and controverted points, but nowiſe to gs * 


„with the e eis their deciſion, unleſs he thought it juſt. 


5 The Lords. of; Seſſion, and all other; j Judges; are bound imperliri Maum ſaam, js on 25 


| þ- e Of 


Me proceſs againit him 
4 ert 


| rate liferenters might be delayed from their Hunters 0 whole year after their huſband's : 


| feath,: and the heir mi 
| dame to be heritor of 


foun in real actions, ad January 2667, 


beritor called if he 
& title? and a declar 


the Parties and . The: ſame rule arb 


en eh 1 25M Piccairn, relic of Wiliem w 


rbiters A was tied 0 6 


Lace dee, Janet Pitcairn, relict of William W . * 8 being 3 >a * 
let aunsitg af ooo mecks ger annum, purſues a poinding of the ground againſt the te- 
hants, and Robert Walwood, nom apparent heir to the fiar, ber huſband: ; Who alledged, 
till His .anngs deliberandi. Expire... Anſwered, In purſuits. for. perſonal, 
ito; deliberate, but in actions contra ra fundum, where the ground is 
principall y debtor; and the heir only called bie more, it was never pretended; = at; this 


the lands craved + to a ature ſhall-he have. A year t to deliberate 2 
there is no charge here to enter heir, ane therefore no 


deli beration; and it was BE” 


Oliphant contra Hamilton. Replied, Buerſum i is 


may not propone a defence without the hazard of incurring. a paſ-. 


ator Was not ſuſtained againſt an appa 


berarion, 26th June. 1667, Dewar and Paterſon; only, t 
koning, and not, — {ng 2 the Fangd... The Lords found, the, GNU deliberand; took, 


no place in this. 
1 De cember 5 170. 4 


editors 3 the other, 


"3 ve, 


rent. beir within his years of 
hat was in a Count and rec- 


In the, Nomperiticn berwixe. he olfic cers of late and the 1 43 
e as Gonatar to the late Earl of. Dunfermline's forfeiture, on the. one part, and the 
the Lords had formerly found the creditors, by their appriſings and 
99 Abel nig to the tack which the late Earl had 


| Went pears, gen e, 495 d while ee alla for lubſe- 
er * reacationem, ay and w ile t were, 
beers of ws . 4 bei y leg 


ing mom contended by, * 


af the teinds of Dunfermline, 
My interrupted by the of- 


comigne Dh. be 72 


eorge e f 


b "Goned minutes. and j iocer-. = 


% 


cen's a that the — a 8 
1 | bad. :.- 


5 ; _ teinds of the fame which ei 


diet enz and Capo has dp 
_ © debtor 5 with a tacks of teinds, Ge! whieh certainly 


5 Es 2 1 21. that they muſt be underſtood: aceorting to the meaniiig of parties, 


5 5 4 part of them apprifed, and ths! lands of Houlatſton Gan aps 20 


- _ -appriling a ſafficient title to carry the whole teinds of the lor 


oY hat: e bee e carrh ing au Tibet are -firitifime to be interpreted. ; 


leaving any heirs of their bodies. Aledged, A 
. becauſe, though nom there be no heirs exiſting of the ſaid Mr Robert's body, yet bis 
daughter Margaret left a ſon behind her, whereby the condition was. e he Ar 
; Jwered, The bare exi{tence and ſurvivance of that child dan never take away the lady's 
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ap. ee, e 
Vs apprifing in 18655 mentions incderdd the Jördſhips bf Fyvie ahd Urquhart, (ich 
| under Fratty) 5 2 bits hen it comes to the lord ſhip and fegahty of "Dunfermline, it 
only expreſfes dome partienlar Toms and lande; and chem add -** with"the tacks and 
being relative words, can go no further thun the kitids-imme. 
- Garely: above deſigned, eſpecially ſceing it nowiſe appriſes the ſaid lordſhip Irſelf; "ad. 
Aver, 
Cree doing din nice are not Hke voluntary: pufchiſers and buyers, ho have neceſs to 
cee the writs, Which are abſtracted from creditors an@adjudyers; wh are ſeſt to fiſn as they 
riſed all other Tight: title, and interet competent to t 
comprebends al} Wpidt . on 
Lonſbnant te the artalogy of the common law, I. llt. C. de annali exteptiont 


5 N 
9 10 : 
1 
* 


ict | Opie 


| vieler vmne jus uum in —7 eder; 5 6 l. 134. J 1 D.de derb. W ye ta 75 
In profationivus.'toncipiantur; infiipulatio bus repetita er eduntur z but alſo to the zules of inter. 
pterstion of Gübious and ambiguous cauſes, as Star lays them down, BEG uin. 42 mm, 


ub but the ereditor defigntd 


cially if it he in muleris favorabils'; and none can 


| 4 to Ae al tights een in his 1 erlon and in "Dory, "ye March — 


| er the" Woche xended te 
ſſing to theſe lands; and igth June 1633, Rule contra Ne, ans appriſing "of lands 


7 ; was found to carry 4 tack, ſeeing +, Jeet ad no other night but a rack ; for uuf con 


ditur ſub majors ;/ and lately in 1696, in the competition among the creditors of Hun. 


TH | fer" of Maichouſe; the Lords found the lands of Drumſheugh adjudged bythe general words, 


though neither united not contigue with the lands of Merrie." Ide Lords found*Carpoy' 


dſhip-of Dunfermline: But it 
would not be ſo clear, if it had been an appriſing o areverfion ; for that might go no far. 


Ather khan reverſions of the lands hom natim appriſed, but not of thoſe which were only inſert 
IE Ag native: And the act of the meeting of eſtates in 1689, with the act. of parliament follow. 


ing GIN in” 1690, mitigate the rigour 'of -our former: laws about forfeitures, 'and favour 
_ creditors quoad their juſt debts. ODD. DATING BACK 420% JE: 


- Eodem die. Arniſton reported John Watt bee keis orreft. Mr Robert . of 


5 88 nſpreen, in his bond of proviſion among his children, Fuels: ele that in eaſe his 
whole bairns deceaſed without heirs gotten of their own bodies, then he obliged himſelf 
. 0 pay to Anna Congalton, his lady, the ſum of zo merks, bein 
With her from the Laird of Congalton, her father. The: ſaid Anna a 


the tocher — received 


gns/this-obligement to 
John Watt, and he purſues David Forreſt, one of the -heirs:portioners of the ſaid Mr 


55 Robert, and of Major Lauder, his ſon, on this ground, that the condition had exiſted, 


in ſo far as the whole bairns f the ſaid Mr Ro 


Lauder were now. deceaſed without 
olvitor from payment of this 5000 merks ; 


right, unleſs he had been ſerved heir; and though he had, it would import nothing, be 


cuuſe his uncle, Major Lauder, the ſaid Robert's ſon, outlived him,” and then deceaſed Mal | 
married; and ſo-Mr Robert's ſueceſſion clearly devenit in eum caſum, that all his bairns died 


Without in gotten of their body. Keplied, In thir caſes, heirs are tobe vhderſtood deſignative 

' - for Bir ni, though not actually intra and ſo it is taken in the feudal law, Gudelin. 4 
feudis, part. 3. cap. 1. Joannes a Sande, denſe. Friſ. pag. 299. and ſo have the Lords in- 
terpreted thir elauſes, Dury, 27th January 1630, Turnbull contra Colineſly'; that though 


it be ſpoke. of heirs, yet the procreation of à ſon was enough, though never ſerved: And ac- 


5 | cordingly the- Lords decided here, that the ſon's ſurviving his wing was ſufficient to ex- 
tinguiſh" oo ſeeing it could not be ſaid that all Mr Robert's baifns died without 


heirs, and found chat ſhe nor her aſſigney had no 11 80 to the ſum, but aſſpilzied the de · 
fender. Vid. thir - parties, adth December ) ²˙¹ . 


Dttember q. 170. James Aitken and Robert Maxwell, the Lark of. * Nithſdale's: miller 


at his mill of Clouden, purſue the tenants of the Carſe of Halyweod for their bygone 
abſtracted multures. Alledged, The lands out of which this multure was acchaimed, were 


of old rwenty-ſix actes; bur now, by: the overflowing of the water of Nith; they are ſo 


__ _ drowned-and:innadate,' that there are near thirteen or fourteen acres turned to a-ſand-bed, 
and become a part of the channel of the river per alluvienem, and ſo -wholly loſtand uſe- 

_ - -lefs te the heritors; and as this would be a ſufficient ground for a tenant to ſeek: deduction 
155 and abatement of his rent, ſo it is as good a defence againſt mill-multures; An wered, I be 
duty acclaimed. is not ſo much the hire of ſervice ag a dry multure, Which is due wbate | 
e of een for when it was | ee and in 5 grale, the malture Was never denied, 
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3 tur 8 ! ASS a i: ae „ 
wagen 3 is cb e e or of which che Brelrere ie, pay able, perla Partial dee, 


afford no defence, elle chis wigbt be obtruded apdinit che feu: duty or eee * . » 2m 
Ge ot 3 for as le r dus there remains as much of the ſubject gs Will pay theſ e, they. 1e. 8 "F 7 
main filler And. i ehr teres had” never been ſo muell improven aud meliorate, EPS - 1 
the quantity of the multute Wböuld not have been align: Ned, bur continued ft ill che ſame; 7 . 
fo'guem® ſequitur uommodums, Poidemn' debet' ſegui et (onus: And ark a partial loſs" can infer 0 
| ginifiuriol of the multure, ſeeing che deres remaining will de innen mote chan e 
fume, and the river may retarm t to its former channel, and ſo the ground will de reccvered 
ain. The Lords thcnght if it had boen only an gere or two it would not 
have 1 0 oben any ond et but being an interitus rei to the half of the wwliole ſu ane, 
before anſwer, allowed a probation” kor raking! trial, What TONE; the qua 
* and „ a i ae ES FC e 
Deembas 10. 10 The Du b et Nee in beritable Admiral of 3 aſks 1 55 9 
the oaths before the Queen at London, in preſence of the Duke of Queenſberry, and other "1 
Scots privy Sounſellors, and then gives 4 commiſſion to Mr Jathes Graham, Advocate; <6 * Dh. 
de his ädmiral⸗depute, and to Daniel Hamilton, the L Belhaven's brother; to be His _ 
clerk ; which they intimäted-to Mr Robert F. orbes, preſent -admiral-depute, and to Kink. 2 4 ; 
| Preſeht admiral- cler; and craving they might for bear the Exerciſe of theſe 1 
offices, ds haying no färther tigte; which they refuſed id regard they were - 1 
by virtue ot \vheir\ gifts from the late King Wibem On this Mr Graf 5 eh 4 0 ; 
diced Ike gin ooh to N 7 the records to Daniel his clerk; ; and be 5 
being - abſent, *decreer is given againſt | whereon' he craving horning da charge we 
cſert ef abe bills ſcruptts ee e e eee eee others in be 
actual pollellion of thelc offices both as admiral. depute og clerk : which made Daniel give 
; in a bill tothe Lords, coniplaining, that the clerk refaſed to give him ES - 3 
| Hugh/Cuninghame;, arid craving! a warrant to command him ſo to do. To Which it was 9 
| anfaeridy That K. Willi? ure corome had given commiſſions to Mr Forbes as judge, and = 
[CIS as 'Flerk; and they have been in poſſeſſion, and cannot be ſummariſy turn- 245 * L 
ed our, tit the Duke ef Lennox have any right, they may purſue them in 3 
rator; where they ſhall get an anſwer: And the: Lords, in the competition between Sir 
Patrick Aikerihead and Sir Walter Seton; for the commiſſary-elerkſhip of Edinburgh N 
them to c declarator. It wa replied, That nothing debarred the Duke of Lennox 9 - 
but his nor being qualified; and that Chardes II. had given it to the Duke of York during 
mis lifetime: 80 chät King William had uo right to diſpoſe of theſe offices; but only 
Ta dires, und as caducum os King's James abdication #-So that both rheſe impediments 
f loved, the one by K. James the ferentet's death and the other by the Duke 
ff Lennonx's taking the „batte before the Qgeen herſelf, thete can remain no more doubt 
or quettin uf his right; jaſt as in other heritable offices o ſheriffships or regallties, wien 
hs beritable ſheriff, Ger did not "qualify themſelves, the King and his privy council de 
rern clerks, and éthers ſupplere vicem for the interim, that there be no defect 
nor ſtop in dhe odminiſtration of juſtice; dut how ſoon theſe parties qualified,” then imme- 
diately;'rheſe deputations became 1pſo fatto void and null; and it was never ncard -thatia 
far,” on the death of a Hiferenter, needed a declarator before he could enter. It was ſug- 
geſted, chat the Duke uf Lennox, at the time of his qualifying himſelf! had promiſed to 
| the Queen not to fill theſe offices without her conſent : But that being in cauſe, the Lords 
| Conſidered there was no more at preſent before them, but if horning ſhould be granted for 
btinging rhe affair ſummarily! in; ſs - by ee it carried in tlie erde N N 
. ought to paſs im chis W ee 
Derember 11. 1702. | Count Leſlie 64 Bilauliain' beben James: Faicholas: Wache 1 
| Edinburgliy.on: this ground, that, in September 1669, his ſon going to France, he cauſed _ \ 
John Riddoch, his agent, deliver to the ſaid James L. 1920 Scots, for which he got a bill of 
exchange from the ſaid James for the like ſum of 1920 livres on Mr Foulis at Paris, pay- - 
able to ons Mt Robert Scott there, for his ſön's uſe; and having preſented iti to Foulis, he 
refuſing to accept the bill, they proteſted againſt him, and now recur againſt James F airholm, 
the drawer; who alledged, Tou are excluded from an) recourſe againſt, me, and that 
by your dn fault, in ſo far as the bill having come to your hands in due time, and you 
not being hindered by any juſt impediment, neglected! to preſent it by the ſpace of two 
months to Mr Foulis, ind he failing in bis credit medio tempone, you have none to blame 
| oy yourſelf, that did not duly preſent it, by which you have both loſt the money to me 
and to yburſelf; and the eſlors of bills are obliged to do diligence thereon by the na · 
ture of the thing, and the mereatorian law, with the very firſt conveniency. Anſwered, 
Whatever diligence may be required in preſenting bills at uſance, Jet the ſame takes no place 
in bills an days fight, which the poſſeſſor may keep up as long as he pleaſes; though it were 


. year. dun Ris e call for the mean! e a be Leger on me ds faith 
OI ERS 2008 


” ö : - 
n * 7 4 2 Ar 1 hy 
E WW. ; p 4 > - 7 4 I o 4 
* 3 — * 
. S 
i 24 $ 1 fas ” 
* ">. Fo 4 
= * 
* 4 „ - * J 
1 1 
* o * * 
{ v4 o 9 
* * 1 * 
1 0 8 g 4 R I: %s 
* " * 4 { * ** 
o 
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| i . hoenghn Game's unte ae 


| weeks 3 and N no, 
_ dejerminae time in law. within Which the cxedirgr..zs obliged; x0: preſent ths bill, except 
- . general, one, of [conveniency,, Which may 55 very well interpreted of the 1-6 
- conveniency,.,and not the, dfawer's, Replica, The, diſtinRian of, bills at uſanee and on 
days, as to this point, i: Chimerical and, einn zona bill js either a mendtte or an 
emption yendition; if the-fir{t, then it implies, an abligation of —— being 
uutriuiſus conſe, that the ſh wth n W ſecondl. 4. 


wg wr 7. Seaif's e .. 106. 9 2 pp. + 2 1 
0 10685 Dale comra 8 Duplisd, All thir hald oply in-bills drawn at pſance,. which 
nis not the Went ne ; and that,” in June. 1676, Malte en Simplon. though a dill 
Was kept up four months, yet the drawer was found liable. | The Lor thought tha 
geſerved tube well conſidered, ſecin -merchanty, differed: thereon; 
_ «rheretore they, Defoe anſwer, .allowed-trial to be iaken bow: ſoon che bill came to Mr 
he -Rohery n hands- at Lene Wade kept it up. and hat condition Foulis was then in, 
Auge got their money, il bey had preſented it on 
its Kilt i arvival, 0 2 —4 55 any cul | ; Hegligence..in the creditor-of the bill. 
. ſoy ns 154%. James D as, Jon. 10 Hiffeßde, contre William Somervell of 
3 enge, By minate of contract Hare Mr William: Somexvell, father to Kennox, and 
Stewaft then 91 -Hiſlebde,. his ſon-in-law, My William, was. obliged 10 diſpene bis lands of 
Kennes to the ſaig William in Uferent, and 0. James Stewart his fon, and Mr William's 


EX \ 
* 
-e 


grandchild iu fre. It is alleggad, There was a diſpoſit jon extended gn this minute; where: 
y:theſe; lands were diſponeſl to the ſaid Stewerts, and whereon they were «ecordingly 


3 3, bur one Güthkrig, Writer of che diſpoſition, and notary, to ibe ſeiſin, having re. 
webe bis family to Holland, the diſpoſſtion thereby came to miſcarry 3...nd. young Hiſſe· 
ſide dying, and bis ſiſter Grizel ſueceeding 0 bia ſhe was married. to. Sanvel Daugla, 
ng: of che, diſpoſition, and ſeeing a diſcharge of the minote under 
Ste art bis father-in-law's band did ſetve his wife heir to James her brother g and for a 
ſam of money, both her and ſhe renopaced of new any rigit or pretenſun rho 
the; lands. of Kennox:: But Samuel Douglas having afterwards ſome occaſian to: f. 
_ - regiſters, he fell upon ch ſeiſin taken on the diſpoſition made by Mr William-Someryell | 
zi implement of the minute ys the ſaid. James Stewart of Hiſleſde, parrating exprehily 
the diſpoſition, and the precept. of ſcifin,,ingrofled;; and coogeiving. bimſelf and bis wii 
: 2 eached,. he-ratſes a. proving of. the tenor of the {aid diſpoſition againſt; Mr William's 
fon z- and for the ca/as.. amiſſients. libels the writer's removal foreſaid; and for adminicles, 
produced, 1, The -forcſaid- minute of contract, containing an obligement to diſpone. 
. peo \The extratt of the ſeiſin following. on the ſaid diſpoſition, and exprefily relative, and 
era ves the natary and wirneſſes may be examined thereupon, Alledged for the defender, 
The - caſus amiſiionis is neither ſuffiaiently condeſcended, relevantly belled, nor proven. 
24, The minute ean be no adminicle, for ſuch muſt be neceſſarily poſterior to the deed, | 
P bereas this is prior; and abe {cifin/fgnifies as Tixcle, for how: eaſy is it where they have 
forged a diſpoſition, to take leifig thereupon, and having cancelled the warrant for fear of | 
5 1 anch paniſhment, to abtrude the iin as 4 probative adminicle: And both Stair 
and Pirleten obſerve, on che zath of June 166, Harroway conta Haitly, a naked ſeiſin 
Was no ſuf lent writ to adminiculate a diſpoſition, it being no deed: under the party's 
-hand, and that the like had bern found before between Corſar and Dury; ſec: alſo: 1 5th July 
167 5.3; and, in 1698, Craw contra Brown. For the Lords being guardians-of property, 
att very cautious and tender to let in made up tenors 22 long and peaceable rights, by 
-which many: inheritances might come to be at the giſcretion of the knights'of che poll. 
e, Though this tenor were made up. yet fruftra' probatur guad prabatum non reltvat; for 
ir is twice renounced and diſcharged ; and the ſeiſin following upon a precepr-to: be holden 


.me, it is ipſo jure void and null, never having been confirmed by the ſuperior; ſo Grizel's 


ſervice and tenunciation takes it. funditus away without her being infeft, it being vo better 
than à perſonal right. Anſwered, Both the cafus. omiſſioni; and adminicles are ſutficiently 
pregnant, which are not urged: to this effect preſently to find the diſpoſition: thereby made 
up, bat only 10 be a ground fur a- farther probation and trial; and tien the purſuer vil 
daubate the import of the diſeharge and renunciation, and make it appear they were frau- 
dulently obtained, per dolum malum, celata veritate. The Lords, by plurality, found the do- 
 *euments produced ſufficient to admit the- tenor to further probation, reſerving. to Kennor 


0 debate aggeinſt the validity and eſſect of the tenor when made up., See quh and gth De 


. 3 1633, m 1 Wan, about. the nullity af infeſt ments e ct . 
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their money on Martinas thereafter 3; and in reſpęct of their abſence, conſigus it. and pur 


them to uſe}. requiſition; in the lame manner; and} ;xhoreupon; they; are; infeft. Aſcreawy in. , 0 
angaſt 1700 uſer an-onder TTT 


ſues. a declaratory. end obrains'a.deareer of redemption in July, 7. | Srormonts, on ibis. 


| do-hikewriſe aſe requificions/ and: Charge for ̃—̃ ⁵ ũiꝓm ſuſpend his Jacrant of deela- 
ro; Which brivgs-in the whole affair, Ofiaszd by Srormonts, That  Aſcreavy's prempo 


* 


— 


conſignstion Was on the day after. Mattinmas, andiſo-is diſconform, to its warrant, which bers N 
| Martinmas day: 3, His inſtrument bears, | thaf he only atrended bet wixt ten and twelve. 


whereas the clauſe is betueen fun- riſing and ſun: ſetting. 4% The decreet of declatator s 


- perſonally intimated to the ſon, and be required: to adyertiſe and pfemoniſn his father, Which 


1 px Wh? : byes N 
: 2 3 ye Ways 3 1 


| nition: was illegal, it being only made to che ſoh and not to the fager, Jiferenter, though _ ; "2 
| thectauſe, of teverſion bears, that both oaght to he premoniſhed. 24d, The arcendance and © 


: * 7 * 
4 : 


| ſtolen forth in/abſence, and net put up in the minute: hock. neger to the it, It was 1 


| was ſulßetent. To the ad, Martinma chat year falling on a Sunday, he, could not aſe t be 
order and conſignatioh that day, but did it che next lawful day, being Monday. To the 34. 1 


It is offered to de proven, the annuaſrenters came ho part of that day; and ſo he needed hot 
| thedecreet mult bind you-ay, ha er refund his expences,; and it can yet be pur up in the 
minute- book. The Lords found 


N 


diſcouform to the <lanſe of reverſion in the bond; and thar where the term falls on a Son- 


day, the order and canſignarion. ſhould rather be the day hefore than the day after. Then 


it was ohjeffed againſt the annnalrenters their requiſition,” that it was alſo. nol}, being 


ide notary, 64. has p nd for bj bale: 
| bu the Lords faund it likewiſe informal, and therefore, afſoi]Zied both parties from being 
| able to penaltles, termiy failzieg, or expences to one another; hut would not burden the 


annaalremters tu uplift it from the conſignator, but found the letters orderly prbeeeded a: 


bor che conſignation being illegal; he onght.10.be at the trouble of lifting it. 
December 18. 17102 The Earl uf Errol contre George Seton of Barns. Sir Jahn Seton, 
father to the ſaid George, being married to Lady Margatet Hay, and provided her to a 

5 1 8 

| # band ef 19,000 merke due by. Egtol's predeceflors, as ber tocher; and Errol alledging 
that Sir John had aſſigned his lady go that ſum. and from whom he deri ved right ther eto: 
Seed Barns, That the aſſigustion was given to her by his father when in Jello, only 

| five days before his deceaſe, amd thut he had raiſed reduction cerrof upon that head. Er. 

| roll cofended, His action of tedaftion was preſcribed by the negative preſeription; the aflig- 


f'4 "IF 
* 
7 5 


nation being in February 1659, and not qunrrelled till the forty. years were run. Alled. 
ge for Barns, Imo, His action would not preſcribe, becauſe. he was now valcns agert during the 
| lady's Rfetime, it regard ſhe was liferenter of the ſam, and it was wholly unneceſſary for 
bim to quarrel her riglit of fee ill the liferent expired; as Was found, the laſt of Februarỹ 
1666, Earl of Lauderdale contre the Viſcount of Oxford; and 5th February 1680, Brown 
contra Hepburn, ade, This aſſignation was a latent deed, ſo Barns,” morally ſpeaking, 
cauld not quarrel it till he Knew it, which is of the nature of an exception; g non naſcitur 
| UiFrhe: righgrbe ſome way made uſe of, or produced: and What if a deed done in leo, or 
| polterian ta an inbibition, be kept quiet for forty years, and then inſiſted in, will it be a 
good defence to ſay, Your action of reduction - ex capite inbibiſionis, or that it was on death- 
bed, is preſcribed; becauſe nöt intented within forty years of the date of the bond? I think 
it would not; and as little here. 3tia, The bond given by Barns to lady Margaret for her 
annuity in 1683, reſer ves per expreſſum Barns's reduction of ber fee of the ſaid 10,000 
merks, Which is a clear and plain interruption within the forty years; and as this preſcrip- 
Yon 18 odious. ſo the Lords have found interruptions ſavourable, 26th July 16 37, L. of 
Lawers contra Dunbar ; and 25th November 1663, White contra Horn. Anſwered for 

N85 to the firf,: That Barns: was valens agere, even cum effetin, from the very moment of _ 
| is father's death and though ſhe liferented the ſum, yet nikil impediebat but he might in 

2 reduction and declarator have annulled her right to the ſee ; and the deciſions cited are 
| Only in the caſe of a politive preſeription, and ſo ate mifsppliech here. To the/econd, La. 
= e defence; againſt the long preſcription af forty years ; neither does law preſume 


1 
i Do! 
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Barnss 


— 
* 


bt be 3gnotant of bis father's debts, but an the contrary to know them. 3fo, 1 


x 3% J 
. 1 


© the gh You being lawfully cited, and-catromaciouſly-abſent, © 
the premonition and ideceeet.of declaratar boch Boll ang 


. 


uſed only at the/inſtance. of the liferenter,, and not of the fiar, and is not fully. stteſted by ©  * . 2 
Anſwered, The liferenter has power to uplift and te-employ for bis liferent-uſe z © & 


geinſt Aſcreayy for principal and annualrent, and ne more, ay and While he paid the ſames .) wy I 


of 2400 merke and ſhe having aſſigned the bygones of it to the Earl o. 
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_ _ Earl in chat 10;000. merks bond, with ielrbadon! in 1683, G2 eds folficient inter. 


of the ante 'The Bates having adviſed this oath, they 
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5.60% favours Lady Mugars as a Nm ie "Omg big 
power of Cie, ſo all the lady's legal defences are as full ly, and with erde ſame breath 
reſerved; which' makes it 28 broad, as I log.” "The" Lords tought her being hferenter did 
not make him nen volens.avere in this caſe} But found his iproponing ' compenſation againſt the 


-raptions;and therefore hit Action of reduction e capite be Was not preſeribed. | 
' Decomber "£2.54 502." James Nicslfon' of'Trabrotti;[Ulate> Dean of Guild of Painbvrgh, 

purfues Jagies Murray,” taylor, for L. 1 Sterling of account; as the price of merchant. 
ware fold ro him; and it being, palt chfee ears finee the furniſhing, the debt is referred to 
his ah He depones, hut he recetvec the goods from the- purfoer, and 'Provoſt Home, 
'. . they being! in copartnery. z andthathehadp aid Provoſt Home, and recovered his diſcharge. | 
hey found) it proved the fur giſtüͤng, 

and that the quality adjected of bis being it"company with Provoſt Home was exttinſic, 
and behoved to be aliunde proven. James Murray thinking himſelf leſed by this interlocy- 


1 


tor, raiſes àdvocatiom en the bead of iniquiey, ant inſiſted on! 'this-reaſon, that the account 


pbpeing preſeribed guoad modum grobandi;'' he had no other way of proving but by his Oath ; 


and he Having deponed* en- Wer fact as it Was; the Baiſſes ought not to have diviched it, but 


mold have en it iu xhe terms it ſtood,” the quality being ntrinſie4 for what if he had 


- deponed it is not owing bt paid, tbey Could have required mo more; 'and-he' cannot be 
burdened w ithproving THEY Were in copartnery together, the. y having treated with him 
as ſuch ; and the Lords fu ve been in 0 ſuſtain this quiity as intrinſte; and 11th 


95 February 1624 Caſſinbrow contra Irving; and-1 oth: J uly 1 Ve Kenton contra Brommond, 
0 


Anſwered, That his bath eanfot prove that the purſuer/and Provoſt Home were in copart- 
nery together, ſuch an adjection being quite oxtrinfic, and debtors might be cneouraged to 
add this to their oaths; that they received the good frem him and another perſon; Which 
might lay a dangerous foundation to evite their lawful debts. Ihe Loids found rhe quality 


intrinſic, che purſuĩt being without the threc years; and that pay! mg any one of the-copart- 
_ and ene wks, bis diſcharge, exoners the debror; and auſtere afſoiſeiced the defender. 


- 11702. Ars largaret Wallace, davohter o Sir William Wallace f 


N cis 6) 250 23; 170 dae phter, purſues an aliment alt her father's heirs of line and 
* tailzie; mots the TR caries 


tion, Which is L. 1000 Sterling; and not: to bear annualrent bal Yor age of twelve; and then 


being temitted to the Lords, they firſt donſidered her por- 


her age, that is only about three or four; and ſo they modified 500 merks to her yearly, 


Till her age of ſeven co 1 W. ; and: then 700 merks till her e ef twelve: And it being 
+ eraved, that the might 


but the chativers oppoſed contending, Thar the Yecreet- of aliment eould- only be the ground 


àve à deereet for this againſt the factor of the eſtate of Craigie; 


of an-adjudication againſt hef farher's eſtate, and in the ranking of the creditors ſhe may 
compear, bur in al da fte may be ranked behind moſt of them, ſo ſittle reaſom there is 


to give ber a preſent preference upon a perſonal bond not yet made real; though it 


muy be contended ſhe ought not to ſtarve medio tempors; but her mother's jointure may 
allow her ſomething of it. The Lords declined to determine the: preference Boc loco, or to 
1 ning warrant to the: factor for mał ing preſent payment, but left her to her courſe in law. 
December 24. 1702. Sir James Hall of Dunglats, George Baillie of Jerviſwood, and other 
ereditors of. Sir Alexander Bruce-of:Broomhall, and Alexander Bruce his ſon; give in a pe- 


tition to the Lords, repreſenting, That Sir Alexander had obtained a protection againſt his 


oredirors in parliament, on deponing he had no means Where with to pay them ; and Alex- 
ander being in priſon, ee 4 ceſſio bonorum, and yet both of them were in: poſſeſſion of 


the lands-of Broomhall, and had bought in the-preferable rights both on it and Dairſie, in 


the names of extraneous | confident perſons; and therefore eraved the rents might be ſe· 
- queſtrate,' and a factor put in for the creditors behoof.' The Lords refuſed the defire of 
the bill, in regard they were hut perſonal creditors, and there was no rankin depending; 
and none bat real ereditors could ſeck ſummatily to difpoſſels the debitor. But, the very 
next day, Carmichael of Maulſley, Colonel Erſkine, and other real ereditots of Broomhal, 
- preſented! a ne bill, craving! a factor to be put in at their inſtance; Which the Lords re- 

mired to one of their number;to hear the parties thereupon, | Fry 
December 25. 1702. There being a deereet - arbitral pronounced dirwige Parick cnu- 
ane merchant; Hugh Hamilton, Campbell of Glaſnock, and Hugh Gordon; and Patrick 
Crawfurd finding himſelf enormby leſed thereby, in ordaining him to pay L. 10, ooo for 
lands that were not worth 10,000 merks; and that now, by the late act of regulations 
1695, deorcets- arbitral may not be: quarreiled on leſion and'! iniquity,” but allenatly in cor- 
ruption and falſt hood, he ralſes a reduction of it on this reaſon, that the decreet was intrin- 
 fically null; as ultra virck compromiſſi, he having only ſubmitred ſome particular - claims, and 
yer they had determined upon the right-of lands, and decerned each party to give general 
mutual difcharges to the other. An wered, Imo, The arbiters have nowiſe tranigreſſed the 
n of Their; ous; for the general . muſt be limited, ang reſtricted ob . 
& . | : | | | bf ſub) Til. 
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EE 3 — cam nener 3 — e ene it en, 

; rue eee they dttermibecd beyond warrant; even as in dev. 1 
ere «in foro nulinies du not F to reac erorcouplamnedon;,  , 
ll che weſtette mug aud fait ; andy rhiecargiclexvlatingit@decreers-arbirraſ," they 2 5 
declared it / "corruption, and | 
julſehood'4 e ru be oxeluded/cxtop theſe calePexcepred then the being witra pres 3 65 3 
will nat redu woot che deoteet - afbitral quaitd) the geticles cxprebly ſpbmirted,; and — 


ae of: regulation. would, Fife nothingz whereas. eee 5 . 4 
are the: ſtrongeſt ob all ſentences procceding on tlie parties own dönſent, and ate not gu- 5 5 5 5 9 
| larg by the'procite derne, * Cee on bai ad any deborùments, a8 was. EE: 
found, 20thy F e fe r -Achol ate e tranſaRtio — 5 4 
though reduced, cas ume Ft * 
bags gerald, De WAS: vet Lepltad, 5 e „ 
act mak ing JudiciaÞſentences in fora contradiZorid only allies es 103 not tw 4c is 3 
correctory Jaw / and cannot: be extended gs cal in cajun. ; àhd a derber arbitral 5 Ju: 1 Y 5 
viſibile, und ſu connected rliut the Jooinig of one 7 makes allies fall e ee ef, 3 py 4 
of arroWs;: whereof one is plilled out; and, by the Roman g if:allthe; points velerred be 1 
| (ecidet ſave one; that one keeps the Whole open; -ard-the 6xcep ing bribery? e. Wies es. SM 
| ber” jntended te exclvde nullities, ſuch as the determining 11M wires; and rhe-ſubmiſſion * n 
wanting, wricet's name or witneſſesl The Lords though the ungument from . 
| decrects-to' odnfenſual:oncs; 1ptdceeding on atbitratian, notrebü vinting Bat found, by HET. 
regulations 1693, deereets· arbitral wert ſo ſotuted u to be unquarfeff able gu — 9 


8 * 
7 E 
- 
* 


i 025 6 and formally A IP Be was therein; Ira, vifes auc un warrantable, elſe 5 
„ RA i 10 * h ndr * rninefs: bhethat act; und therefore found - 1M 5 
J allrhar us ſubthitted, and only bull as to tbe general diſ. 5 


ut | See e Ea, peer 1. 1 TOR 


Ps him: 5 he) * e WP 45 e e ey ei Tabs: = AE. 
| to'Ge \Roſs, his ſoh of Theſecond: merriageywitliccie burden'of tuo liferents, . Eo 
| merks of debt! Adam Gordon f laverebrys ii right, ons 
bond granted dy Him t ben foundstiom Uf Ahikgence f he raiſesca reduction, againf thefaid EY 
George Roſs, of the ſaid bolagraph diſpo lition e tapite leni, begauſe non probt darum, being 35 
without witneſſes,” and ts Joe hinges: be donglnahelat memes of highle, and conſe. _— —- } 
quentiy om deathbed. The Lords fültained the diſpoſirion only raſecurity 5 „5 
| ' caules for Which it was granted Kchereuponchn ae was extrafted, wing Morinfhie to 7 
| 1 pport his diſpoſition by whar'onerous' eavſes) ue could inftrudt; and: Tnveretiy to prove 
is-intromiſſions: with the rents to extinguiſn theſe onervas cauſes. And p probation being led 
by either party, at adviſing it rag wenge by Mortnſhie, the defender, tor ibecauſe 
| the fon of the firſt- maine ag en ample diſcharge and Tenuriciation: of alt: becould 
| atk or etade by his mother tract of ebe or otherwiſe; except | goodwill; 9 _ : | 
| ceptio:flrmat rogulam in tafibus.non Heveptis,:"' Haſwered,' The ſole import of that diſcharge-rwas 
to eee ee execurry . dan never be etended to heritage; 8 e 
ds a particular of greater import than That expreſſed ; and ir the father he died: withour © 
making 2.diſpoſition,'would'nor che eldeſt ſon, us heir 'of line; have ſucceeded ter theſe lands 2 
_ bytheconrleofilaw;: „ of Ris dilcharge? Tue Lords repelled the defence in 
reſpect of te anſwer . zdaypl was alledged for Morinſhie the defender rat he being bona 
fide poſſeſſor the bygche Mes could not be ĩmputed to pay and extinguiſn the debts o wing 9 
bim; bur hey being per epi et: conſumpti wy virtue of a colourable este, rhey” h 
6 accoutitably' his own; 'as brobking by a diſp ſition ne ver quarrelled till of late, and who” had | 1 
reaſon to believe the Uiſchurge een by 55 his brother would Exclude him. > Anſwered,” This. | 1 
was wholly; incompetent now, becauſe, by the extracted act, it Was ound his intromiſfions 7 
| were to ge towards extinguiſhing'of the onerous cauſes of his diſpolition pro tanto in the firſt 
place; and Which act he had homologate by ertracting it, leading probation thereon, and 
never quarreltling it till now. Bled, ino, An act was mor v judiceta; and had not 
the privilege thereof. 2b, Competent and omitted takes not p lace in acts; but defences 
either confiſting un jure, or inſtuntly verified, are receifablean — before ſentence, eſpe- 
cially where: Wis '0mirred through miltake; and fra e, this leugeance on bona Ades is in 
jure. The Lords fobnd' the bomologation of the act did not esc Him from recurring lo 
this defchce. Then che porſuer centended there was no pretence to Bona fides here; for, 5 
8 Ine, 'The diſcharge coulch afford none, ſecing the Lots ad found it cannot comprehengdgd 
heritage The holograph diſpoſition can afford as Urte fer ze is notour in law, ſuch a writ 
is repöte on dexthbes, 0c olf quoed the heir ah! 
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determines, roc the Fnarure- of 


though /not adequate, have that: effet : and & dſpoltion'on deathbed-is not ine Jure null, 
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on granted by; a huſpand te 


Fur en \ſ@rt-debere quo} 
_ v6th; November 1633, 
within; ear and day, ad Hhe 


| ther, not only is bound o reſtore. 
ad ex t mea. Jt, 


the caſes introducing 


” 


Juul. aſe 22:5. Sies th troda 
being naught; invalid} and ill, cxcepr for ſecurny's 
© be a ſufficient title to lucrate the bygone fruits z chen much more ffould an oncrous one, 


gratuitous diſpoſſtion will 


* 


much ſeſs is a bvolograph one ſuch, which is on fiction juris preſumed and conſtrued to be 
in elo and ſuch 8 difpoſition With ſeven years poſſeſſion would give the benefit. of a pol. 
ſedſſory judgment; and though the diſcharge does dt reach heritage, yet it -adminiculates 
LCircumſtances are not marked ; yet in that cale, deeds: Within the west, che warriage 
do infer Bis Bens ales guoad by gones before their intertocutor, but that the debts mentioned 
in his difpoſition-dehoved/to be paid primo loco out ol his intromiſſions, and they aſcribed 
and imputed to the extinguiſhing thereof; ſceing be cord not be in dona de to miſken 
1 debts be was burdened. per exprkſſum 
tromiſſton wich the rents above 


on, her huſband, againſt En- 


ally done, 
declared, he had 
ly extended, and 


late 
in ſundry her 

ber had got right to the eſtate, for payment. 
is not execute at his right dwelling-bouſe, in 


b — 


where he once dwelt, but Was retired to his country- 


b houſe at Mounten before the citation. 
5 Anſwered, It is notour that he dweit in that houſe the winter immediately before his cita - 
- tion, that he had taken * to the Whitſunday thereafter, and kept poſſeſſion of it by bis 
pleniſhing remaining in it; that his going to a country - houſe in the ſummer-rime did not 
| alter his domieil ; that whatever might be ſaid if this were the execution of a horning, 
or any inhibition, yet it Was more than ſufficient for a ſummons, af it be execute where 2, 
defender is commonly habite and repute to reſide, the: other being but a diverſorium. See tho 
20th November 1672, Paterſon contra Farmer; and 1 ith. February 1674, Macculloch 
contra Gordon, Likeas, the defender, being an advocate and a commiſſary, his reſidenee 
mn preſumed. to be at Edinburgh; and ſe Stair's Institut. lib, 1. tit. 12. 8 16. ſhews: it Was 
decided againſt the commiſſary of Glaſpow,, 14th February 1666. To this laſt it was te- 
plied, Thar this citation being in April, neither the ſefſion-nor commiſſary-court were then 
ſitting, but ät was cloſe feriat, and it were very hard to make the members of the college 
of joſtice Hable on citation. at their bouſes in Edinburgh in the time of vacance, when 
they and their families are in the country, and never bear of ſuch executions ; and tb 
vere to put them. in-a worſe. caſe than the other Jieges, and to make them convenable # 
jortiri forum in two ſeveral damicils at once. The Lords, by a plurality of five againſt 
four, ſuſtained the dilator, and fonnd the citation nnd on „ 
Fan . 703. In a competition for the mails and duties of the lands of Scaitland 
and Gangergall, lying in Caichneſs, betwint Sir William Keith of Ludquhairn and Sinclat 
e Dirten. John Keith being infeft in theſe lands, dies in 1620, and leaves Hugh and 
Eliſabeth, his ſon and daughter. Hugh, upon a precept of Clare conftat from the Earl al, 
I Caithneſs, ſuper 10r, is infeft in theſe lands in the laid year 1620, and having no children, 
„„ „ e | „ conves 
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or not vahdiy infeft z and, in 2670, diſponies her right to Dirren, In the debate, Lud- 
qubairn''crav ed /preference;;tbecauſe” he! Rroogl:ipy 


$ 


richt was five years poſterior;/in/1650; Oe 


ſciſin wanted the 


precept uf Clare conſtat, which was its warrant and no fuch precept 


- tenor thertof, yet knowing he would faccumb; he had deſiſted. 24a, The ſeiſin itſelf was 
null. not being regiſtrate; rhoigh/three yeats poſterlor to the act of parliament for regiſtra- 
tions in 167% 


inſtructs forty years poſſeſſion, there is no need of producing either procuratories or in- 
{truments of teſignation, or precepts of Cars conſtut; and other warrants of their ſeiſinss, 
of Clare conſtus: Likeas, by a warrant 
produced under the Earl of Caithneſs's hand, it appears, that ſame precept of »Clare was 
| 2 up to Dirren, ſo he is in pm dulo to obtrude the wut of it; and by letters under 


fo chat act diſpenſes! with His want of tbe precepr 


” 7 


ndaſs's 4nd Davidfon's hands, ir appears it was then extant, which are f cient docu · 


not taken its full effe& in 1620, in the remote ſhire of Caittineſs, (neither is a place for that 


ite mentionediin the act of parliament: Likeas, an unregiſtrate ſcifur is good againſt E- Fe 
lilabeth and Dirten, her aſſigney, ſhe being heir,” as was found;.23d November 1671, Ro- 


riſon contra Sinclair. To the ibird, N athaniel Keith Was ſufficientiy denuded by : an adju- 


- 


_ dication led /againit him. ' Replied for Dirren, Thar the act of parliument 1 594,” only diſ- 
penſes wich the production of precepts of Clare conflat, here there has deen a clear uni- 
terrupted poſſeſſion by the ſpace of fotty years, which cannot be inſtructed here in Hugh 
erſon : Neither is this fupplied by the Earl of Caithnefs's charter to Ludqubairn in 


Keith's p 
16623 0 


1 7 
= S 


either that was given a5 an origmal right, or as a ſtep and cone 


veyancs it is as little, becauſe Hugh's and Nathaniel's, to which it is relative, are not pro- 
| duced, et ſic non crnuitur referent wit conſtet de relate.” Dupſied far Ludquhairn, That 2 tals 
Aualis poſſeſſio ſatisfies the act of parliamem 1394; and it is evidently proven, that either 


Eliſabeth's right deſigns the lands as poſſeſſe 


ſeeing it bears Elifabeth, his author, was interdifted to Sinclair of Brim, and others; 
5 whereas only Brim conſents; albeit the word others being plural, imports there has been at 


leaſt three interdictors, and ſo the plurality not ſubſcribing with her, the right is null, and | 
that this is jus tertii. See 19th November 1624, Laird of Lag contra tenants; 16th June 


Till port, they thought both the progreſſes lame and defeQtive ; and Dirren 


icoultry's re 
founding on a poſſe 


* 


the, general regiſter at Edinburgh, ſerving for the whole kingdom, if at that time a 


= - 
| Caithneſs ſeifinb can be found inſert there: And as to the forty years poſſeſſion. Nucl 
by che act of parliament 1394, reſolved to hear them farther if it muſt be a peaceable 


2 poſſeſſion, or if a talis gualis be ſufficient ; or if it was competent to Dirren the 
defender, unlefs he were in e 


f ; 


+ January 5. 1703s James Ferguſon being employed by the manufactories 16 profecute | 
the/execution'of the laws againſt export, purſues Walter Welſh and William Douglas mer- 


chants in Dalkeith, for ſhipping aboard fifty- two packs of wook to be tranſported abroad, 
contrary to the acts of parliament in 1701, before the water-bailie of Leith, as having an 


admiralty-jurifdition, and there obtains a decreet, confiſcating the goods and fining them, 


whereof they raiſe reduction and ſuſpenſion, on ſundry nullities * And the affair coming to 


de debated as if they were in libello, the manufaRories inſiſted on thir grounds, that they 
were know 
* 1 8 1 12 bk, WILT) We 25 might 
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ficly. mfeft in 166; whereas Dlrrens 
for Dirren, That Ludquhairn's right as 
derived by iprogteſs from Haght was anon bubinte poteftarem,” and null, in fo” far as Hugh's 


either was; or eduld be produced; and though Lodqubairn had raiſed a pro ting of the 


tio No progiefs from Nathaniel Keith to Ludquhairn produced: It was 
10 the , By the zqth act of parliament 2594, where one produces a ſeiſin and 


ments, without proving the tenor; and Ludquůkairn being validly infeft in 665, prior t 
Ditren, it is ſuſſicjent tb exclude him, withobt going any farther back. To"the frond, 
Of the ſeiſins not being regiſtrate, it was anſtvered,. That the act of parliament 1617 had 


tion in Hugh - 
Keith's progreſs: An original right it cannot be, in regard it beats expreſsly to be grant- 
ed by the Earl as fuperior only; neither does it appear that the property was any wiſe re- 
Turned or conſolidate with the ſuperiority. As an intervening connecting ſtep in the con- 


Hugh Keith himſelf, or one Denoon, an =; ph who" him, poſſeſſed all that time; and 
{ by theſe two. And as to Dirren's quarrelling 
Ludquhairn's' infeftment in 1663, it is jus tertii to him, his own right being defective, 


y Ju „the Lords repelled it in bor'flatu proceſſus, it not being 
8 in the act: And before anſwer to the nullity of the ſeiſin for want of regiſtra- 
tion, they ordained trial to be made in the particular regiſter of Inverneſs, if, about the 
year 1620, the ſeifins of the lands in Caithneſs uſed to be regiſtrate there; and likewiſe 


Wers Known to de notour experters of wool, and that they ſtealed it into the ſhip in the 
Wel aime 3 chat chen covered up all the packs with couls above them, that the wool 


nes them to Nathaniel Keithg for 'Ludquh zins behoof; ho in 16629 . 
obtain 4 charter fromthe Barl;of./ Cairhneſs; containing u (Nove dumm, whereupon he is 
lufefc in 1665. Sinclair of Dirret's right was het Efifabeth che daughter ſerved. herſelf = 
heir to John the father, paſſing by Hugh her brother, as contefving bim either not infeft, 


in ; p 
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= CE, E 3 bub % bett Wenn was! qe) iohiafrereqarty * nn gipper 1 
peisg examined confeſſedd that chey hac gata per mix, in ae e them. bring ch 
enges, te. Hy they were only peing with it to Aberdren; but if they happened 
nt to be queſtioned, then they were tor ttanſpurt it abroad over Jean! Anjewvered, 
Thi were but preſumptions to infer ſimulation, but Were not of that ney to 
5 can vel the truth, which, was, char dhe Abip' was truly: freighted for n berdeen 45 the. 
ee Aan there was no clandeſtinizy in ſhippiog iat, for it Was done as the 
C oats: 5 and the coals: were thrown above them only te ſerve for ballaſt; and the 
dere most unwatrantabiy examined, it being only pròbable \ſeripto; vu juramento; and 
_ ' that; diſbofoall, they ;prapohed: this unanſwerable defence before the water bailic, that it 
„ens nein wook7 55 fo, by the a hoh might be lauifally exported. the reſtraint 
* and prohibit ion of it only taſting cillithe next ee —— expired-in une 
„„ Ihen rhe parlament ſat doun and yet ibe bailie moſt iniquouſſ repelled his, Ke. 
To _— The permit was a mer blind and ſham to palliate the Gwoltioh ac racy in caſe 
they were quarrelled, and there was fifty vneiſtones of vol more than were, mentioned: in 
46s permit; and if they were truly bound for Aberdeen, guonſum did they end foriy dozen 
of flockings there, wlüch is the ſtaple· port of that Won ware f and yet they bad that 
e 5 quantity of ſtockings aboard: And as to the defence of its being Engliſh woel, that was 
8 kepr-op to-the very pn ane pee invention; if it was ſor why did: they not redeem 
Ai their) great enpence and erquble by pro it hrſf / but ag ãt ds hot trug, ſoi it. is nowiſe 
relevant. For, —.— the lar praceding 19011 exportation af all col itands prohi- 
e a8 appears by the act 11g. parl i 1581. and act 40. ug 6 the words being imper. 
ſonalz and in rem directu, all wal; no manner fi ava, et qui amine dicit, wiki exripiti; and theſe 
_ aũss never being -reſcinded;) ſtand till an ſorce. 2d They reſtraint -amaxporti of Englith' 
i RO _ avooliby'the: act 1701; being till the next ſeſſion of parliament, that ternh-and period is 


nat yet come, ſeeing che galt eee ee we gor uf lan urinary nature. bun het Py; virtue 
of the act ig, ad porticularem n. togſecure the peace of the cc d not to 
make laws or take off prohibitions, and is not Juch a ſeſlian of Parliament as i. meat 


by the fed a ο which muſt he underſtood of an ordinary meeting, nam leges ſunt in · 
N derpretondee-de ea quod pl umqne fit, er exceptio caſus \forttits nun inteiligitur de njoſitis; for a 
—_  grnetul diſpoſition: non ex teſditur ad caſum de quo i fponens werifoniliter nnn cogitauit, et adus 
_ opentium "noi operantur ultra! tor um imentianemʒ and a limited; cauſe produces w{limited effect: 
. Neither is that held in June 1702 called à ſeſſion of parliament, nor had they a committee 

„ Tdeoyͤr kradegabut was only ang becaßional mes ing for ſecurity of the government on King 
Wiiiam's deatba Duplied, A defender may manage his defences as he pleaſes 3 yea, ce 

rd in ſe deſendendo Peterei cuntraria; and ithe lalt parliament! has an Ex pteſs act, declaring it 
Uurealon töfquarreh it z and 4% it were not an ordinary, ſeſſon, vet the defenders were in 
otra» fideg- (though Agnorantia juris non excuſat); to think che prohibition expired; and any) 
prohable ignorance ex cuſes from penalties as this is. Vet titubation ſeems inconſiſtent with 
_ Santa, fedes,- which mut be en integra cauſa. The caſe being very nice; and the deciſion in 
oe dangerons, the parties at the bar ſuhmitted to the Lords as arbiters ; and as a rule in 
_ - heir determination; it was ptopoſed, that the contiſcation: which. b lug d be about 
4. gor 600 Sterling, might: Nha: hal ved, aud divided 3 ſut hat the manufactories might 
have Lese 3005 and the merchants; def ade £06 rolls chat they, might not be wholly 
| raided." — SMT Und U rom ds WYTA tw 4; | 
8 Jundary . 150 3. George Ogilvie of Newrain, asexecatorconfirmed to George Abercombie 
„ | ph Tillybody, purſues 'Alexander Abercrombie of Skeith for 300 merks contained in his 
„„ bearing, - he had received that ſum from the ſaid George: Ogiloie, im name of Aber. 
cCerombie of "Lillybody: Allaged, Img, The ticket was null, wanting writer's name and 
witneſſes. Anſwered; Offered to prove by his dath the ſubſcription Was his, and he had 
not repaid the; 10ney;.nor edunted for it. The Lords repelled the defence, in reſpect of 
the an{wer«:\Altedged, po ii ticket was nat binding, containing no obligement to repay, | 
bbut only the naked receipt of the money, and ſo was: a. pute gratuity: and donation ;: for 

Tillybody being his near; couſin and unmarried, he Was in uſe to give hig near, relations 

ſome ſmall ack now ledgmentsʒ and Mr. Ogilvit, now parſuer,: being his factor and truſtee, 

he took a receipt for inſtructing to Tillybody, that, according to bis order, he bad given | 
the money z und if there had been the leaſt deſign of exacting it, he would haue either in- 
ſert thaxatiwas borrowed, | or elſe an expreſs: obligement to repay. Anſwered, Any writ 

. .acknowledging the receipt oſ. money, (except to debtors or tenants), imports in its very 
a £ E Mature al tacit obligation to repay, and donation is not preſumed, but either mutuum ot 
- A .commodatwn, unleſs you inſtruct. quo: litulo you' received it, et que jure you retain it. The 
Lords were clear, that receipt of money did in the general imply repayment; but in this 

caſe of an old rich man having no children, aud in uſe to gratify his poor friends with 

ſuch like fgvyqurs, and this purſuer being the very perſon: who took thit tickets without 

1 5 inſerting a clauſe for payment, this omiſſion, muſt be conſtrued againſt him, i potuit Hen 
3 "_ ball, and therefore found it not obligatory in Fon: duenne caſe. * p 
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alen in, Pager Barehuyi altes Gordoniof Totte 'is/porfiled b Stewart and Sr. 
| for peu went el u debt due by Kothemay. his karker, te lein g and for the deen probendi, 
| -of ah pat de ditle ageiſt käme ehey produced bis inkekttwent an diſpofirkon from Tis :- 
| cher burdened «4th all dis debte cimteted cite be bontfaeetl. Allcdghd, The claoſe dl. 
| lowed his father only to contract debt Pro expediende ticitas ſuas ts et neceſaria megotin, and 

therefore it Will nor enough that they bad bent him money, and got bis bond: fo the api 5 
| hfefs they Heese iſe prove that be botrowecd and enpended it on his neceſfary affairs; and 

the claus Not day recufterent d be a lawful debe; but Hkewile Heceffary, Elte tbele words 

Gould be ſüperſtubus, and ſignify nothing of 'nerefſaria_negotra5 and where-ever'a party Is 


rem verſum; as in the caſe of minors, inſtitors, interdicttd perfons;' Gr, Anſwered, It is 
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19 587 that they 
ore the ſame out 


G 


her an aſſignation to a bond of 1000 merks owing to him by Hamilton of Caldcoats. 
Alexander” Deans being a creditor, and charging him with horning, he ſuſpends, and in 
regard he could not find caution, he conſigns a diſpoſition omnium bonorum in place of a 
_ 6avtioner, in the terms of the act of ſederunt; and Alexander at laſt obtaining a decreet of 
ſuſpenſion, he arreſts the ſum due by-Caldcoars to the faid Mr Robert, and craves preference, 
on thir grounds, that he had charged him with horning before he made the aſſignation 
to his wife, and that being a voluntary gratification of a debtor obæratus, it muſt be re- 
ducible on the act of parlament 1621, being inter ebmfunttus per ſenas, and in pre- 
Judice of his prior diligence. Auſwered, Though my aſſignation be poſterior to your 
charge, yet it was not à voluntary deed, but in obediénee to a charge of horning prior to 
yours,” for implement of his contract of marriage“ 2do, It falls not under the act 162 8 
beeauſe it wis for a moſt onerous cauſe, ſhe being ereditot by her contract of marriage in 
the annualrent of 20, 000 merke, and this is all ſhe ean ger for it; and though her huſpand 
„„ Su X | had 
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Aike qualifications contained in the act af parliament; 169. 


Jana 13, 1%. I reported. Nr James Chiſbolm, chiturgeon in-Linlichgow; again 
| James Steedguan + 
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letter prod; 
there been a 
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had diſponed this to the ſaid Alex ander to procure his ſuſpenſion, prior do her right, yet 
 » hat. can, be no ground gf preference; for that allignation Was never intimate, and her; 
Vouas the firſt complete right, . The Lords: preferred qbe relic, unleſs Alexandet could proye 


him bank rupt at the time by abſconding, retiting to the Abbey, being in, priſon, or the 


* 1 _ 
n 1 - 
ons er 


es Steedman ſkipper, in Grangapans. John, Bairdy merchant in-Linlichgow being debtor 
to Mr Chiſholm in a ſum, he arreſts in Steedinan's. hands che ſum of 1400 merks Owing 


* 


by him to Bairdy, on the account of aliment and board; that Stecdmen owed for his ſons 
entertainment in Bairdy's hoaſe at the ſchools in Linlichgow, by the ſpace af fix or ſeven 


Vears. Aledged far Steed man, That aliments are preſumed. gratuitous unleſꝭ there be an ex. 
F and agreement to the, contrary, which rule has only this fallentia and excep. 
tion, af the perſon. alimented be a pupil, and ſo not capable to wake d paction ; but even in 

that caſe, if the pupil have either a father on have tutors, if no ſtipulation be made with 


is a near relation; as here. the bay alimented is his an nephew. and bed his father on life, 


4 . 8 . 


them, law {till preſumes the aliment was given; atimo- Jdonondic. eſpecially. where the party 


and yet bving. within, a mile, of-Liglithgow,; andanavyapporiovicies.of meeting, and much 


balineſs betwixt them during the ſpace of ſeven years,,and get never a word of aliment or 
any thing demanded co name. ade, He charged fundry:ſmall diſporſements about mending 
8 boys deaths and the. like, and got payment theeeat.z Which ia a demonſtration he never 
-delignedro, claim any aliment; otherwiſe. he Woold have ſought: all together, 3110, By a 

oduced, he crave; the loan of ſome, money, Which be Would not have done had 
ere ny thing due on the, account of dhe aliment, 40 By a fitted account berwix 
them, Bairdy, is debtor 10 Steedman in a balance, and pething of the aliment is there either 
ſtate d-or. ment poſtexiot tu che whale years of the aliment. Anſwer- 


lied or ment 
d to the belt. 


F . 
14 
3 , 


2d of February 672, Guthrie corre. Mackerſton ; alſt July! 1665, Ludqubairn contre 


| Geight; and 11th; June 1680, Gordon contra Leflic,, And in this caſe a paction could not 
be lo well made wich Steedman, becauſe being a ſkipper, his employment made him be oft 
from home. To the ſecond, it Vas apſtwered, That we are nate ſenſible of diſburkd 


money than; of what is wared on our; houſe, and therefore he might take reimburſements 


— 
- 


P that without any defigu of paſſing from his claim of aliment. To the third. deſigning 


me preſent {upply.. it had marred his deſign 10 have mentioned his being debtor in the 


eliment, for it Was not yet liguidate';. and ſo he had not paratam arecutiarem thereon. To 


The fourth, The account relates only to their debit and credit in trade and commerce, but not 
as to exttaneous and heterogeneous articles, ſuch as this of the aliment was. The Lords, on 


be beall of che want of à pation, and the other grounds above repreſented, found no al - 


ment due in this caſe, and therefore aſſoilzied. 


ie 7 auge 19. 708. James Ruffrl h aving bought the lands of Gartneſs from Sir George 


Weir of Blackwood, in part payment he. afligns, him to à bond for I. 3590-Scots due by 


.John Corſe merchant in Glaſgow, from whom Blackwood takes à bond of corroboration 
payable at the Whitſunday following; but ere that came, Corſe breaks; whereupon Sir 


; George intents a purſuit againſt Ruſſel to make the money effectual to him, upon this 
ground, that he aſſerted Corle's ſufficieney, and promiſed the money ſhould be punctualh 
pid at the Mhitfunday, to which term he deſired Black wood to forbear it, in regard he 
had engaged to Corſe, by promiſe that the exaction of the bond ſhould be ſuperſeded till 
then, and he plighted his credit and faith for it; and fo he truſtiug Mr Ruſſel, che loſs mult 


Fs fall on him, and not an Blacx wood. Anſwered, Blackwood did not rely on bis affertion, 


hut informing himſelf of John Corſe's condition, heard that be was in the reputation of a 
very rich man; and he might have had otber bonds, and yet chuſed to prefer this; and 
eyen abſolute, warrandice in an aſſignation does not import the warranting the debtor's ſol | 
1 but only quod debitum ſubeſt; as was found 24th November 1671, Barclay contro 
7 I, confor m to the Roman law, J. 4. D. ade heredit.. et ad. vandii. The Lords found 
the promiſe to warrant him if he forbore till Whitſunday relevant; but the great debate 


7 
- 


verberum ; which, indeed can only be proven ſcrip/o vel juramento; but was padtum inconti- 


was de moda probandi. Black wood contended that it was wore chan a promiſe, or auda emo 


nenti adiettum, and ſo pars contradus; and as emption vendition may be proven by witneſ- 
| Hes, preſent, ſo may this like any other bargain. The Lords found it only u 
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Mr Ruſſels osth, ſeeing nie had not adbibit writ, as he mitzht have done: but Slowed 


him to adduce theſe witneſſes to the communing to confront with him at his deponing. 
it has been ſometimes pled, Where the value of the promiſe-was within L. 100 Scots, that 
Voitneſſes might be admitted to prove it; but even in that caſe it has been denied, 3d July 
1688, Donaldſon contre Harrower:; and 9th February 167 2, Wood centre Robertion. | 
January 2 1. 1703. Agnes Gray, and Stewart her huſband, againſt Mr Robert Scott, | 
Doctor of Divinity. The ſaid Doctor granted bond to [ſabe] Cullen, his then ſpouſe, bearing 
he had gotten) up bonds from her to the value of 4000 merks, therefore be obliged himſelt 
to pay to her the ſaid ſum .of-1000-merks ; and this bond being, aſligned by her to Agnes | 
Gray, à daughter of a former marriage, ſhe purſaes the Doctor; who alledged, imo, The 
_  abgoation was null, becauſe the date and witneſſes are clearly, by oculär inſpection, filled up 
by a different hand fratu the body, and does not hear WHO is the filler up, and ſo is null 5 
by the act of patliament 1681. ade, This aſlignation is granted by a wife fare. matrimo- 
-4-0, without ber huſband's concourſe, and ſo is ih jure null. 3470, Tlüs bond being grant 


* * 
* 
_ 


ed to a wife; it falls back and recurs to the huſband jure mariti, and ſo is extinct by his be- 5 


| coming both debtor and creditor; and at moſt is but donatio inter virum et ux arem, and ſo 98 

_ .revocable, and actually revoked.” Anfivered to the firſt, All that our law requires is to men- 

tion the writer of the body of the writ, which this does; and it being ſigned at London, one 

of the witneſſes has filled up the date and deſignations. To the ſecond, this bond aſſigned 
being granted by the huſband himſelf, there was no need of his conſent to the aſſignation; 

end the purſuer will confirm it, if the Lords require it, Khich will afford her a ſufficient 

title. To che third anſwered, It can be reputed no donation, for the bond itſelf bears the 

- onerous cauſes for which it was given, viz. his receiving the equivalent ſum from his wife 

in bonds. 2do, The preſumption that it was the huſband's own means, and ſo recurred to 

Him jure marili, ceaſes; for when Dr Scott married her, ſhe had been a widow for ſeveral 

years, and had made up that ſum gut of her jointure, and he acknowledges by his bond 
that the ſums were hers, et interpretatio eft ſemper in dubio facienda contra  proferentem, et ut 

adus valeat potius quam pereat ; and unleſs he produce the bonds aſſigned to him, the pre- 
ſumption lies that they were heritable, bearing annualrent, and fo not carried by his jus mas 
riti; and that they were dated before his marriage to her, and ſo could not be ex ejus bonis; 

| for though law preſumes what a wife has to be acquired ex bonis mariti ad evitandam ſuſpi - 

| Cionem lurpis ex corpore /uo queſtus, I. 51, D. de donat. inter vir. ef ux. yet that can be taken 

away by {tronger*preſumprians, as are here in this caſe, that ſhe had an opulent liferent 

out of which ſhe could eaſily ſpare and lay aſide this ſmall ſum; of 1000 merks; and that 

it was heritable, he having declared nothing to the contrary in his bond, as certainly he 

would have done if it had been otherwife. The Doctor ina ſomewhat of his wife's 

melancholy circumſtances at that time, which moved him to comply with her humour in 

granting this bond. The queſtion was, On whom the onus probandi fell, whether on Agnes 
Cray, the purſuer, that thir bonds given to the Doctor were the product of her jointure, 

| and dated before her ſecond marriage, and bere annualrent ; or if the Doctor, defender, 

| ſhould prove the bonds were poſterior to his marriage with her, and ſo being fante matri- | 

nonio, were preſumed to be made up of his means? The Lords repelled: the firſt objection - 

as to the wanting the name of the filler up of the date and witneſſes; and fſaſtained the 

ſecond object ion, but found it ſuppliable by her confirming executor to her mother: And 

35 ta che third, in this circumſtantiate caſe, found the probation fell on the purſuer, Agnes 

wks as to the points above mentioned; on which ſhe might get Dr Scott's oath it ſhe. - 

January 23. 1703. William Wilſon: being a creditor to Short in Stirling, and having 

| apprifed his lands, he raiſed a reduction and improbation apainſt Sir Andrew Birny, . 
Saline, of bis rights on theſe lands, and particularly of a diſpoſition he had thereto, on this 
ground, that the ſaid diſpoſition was granted poſterior to the citation and executions of Gil- 

| klpte's appriling, after which Alexander Short could do no voluntary deed to the prejudice 

of the faid appriſing, conform to the act of parliament 1672 agent adjudications; and 

| though Willon's own appriſing and denunciation thereof be poſterior to the faid diſpoſition, 

| and that he has nat the right of Gilleſpie's appriſing in his perſon, but that my Lord Saline 

has acqured and purchaſed the fame, yet he mult have the benefit of the ſaid apprifing, be- 

cauſe he led his own appriſing within year and day thereof; and it being the firſt effectual 

appriſing by infeftment; he, by the act of parliament 1661, regulating the caſe between 

or and credirar,comes in pri paſſu therewith, and ſo Gilleſpie's denunciation of the lands 

2 be appriſed being anterior to Short's diſpoſition in favour of Saline. as Gilleſpie could re- 
ace that diſpoſition, fo can he, being in the conſtruction af law repute a part of the firſt 

| 2pprifing, all within year and day being eſteemed as one appriſing, Anſivered for Saline, 
That brocard, of dehrors being ble of granting rolun bay ir. 1 
err re bears being incapable of granting vo untary rights after their lands are 
W debe ppriſed, holds only as to gratuitous deeds, but nowiſe militates againſt o- 

| Tons diſpoſitions, eſpecially: where the diſponer is not inſolvent nor bankrupt, which is 
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1 80 be detorted - to his prejudice'; and though the act 


would be little need for inbibit 
cher the voluntary deed was onerous or pratuitons, but omy its date; and if poſterior, then 
it was plainly reducible, ' as was expreſsly found in the caſe of a'rack, *1 7th February 1629, 
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he has no right, but on the contrafy is eſtabliſned in my Lord Saline's perſon; and ſo ch. 
991 patrhanient 1661 brings all in pari 

p that are led within year and diy, yet that is only e the benefit of the communica. 
tion of the infeftment to hold in the multiplication of expences to creditors, but not as to 


| ther effects, and particularly that of quarrelling rights: ſubſequent to; the denunciation of 
the firit apprifing 3 for it is enough that my diſpoſition is prior to the denoneſation of Wil. 


ſon's own! appriſing 5 3 and it were hard to make the execution of an appriſing as effectual 
40 incapacitate a debtor as an inhibition 3 for if that equivalence were ſallawed, then there 
e Replied: for Wilſon, That law did not confider: Whe- 


Blackburn contra Gibſon ; and though he had no right to Gilleſpie's appriting quoad its' ſis 
yet he was founded in jure to plead ſt was his, as to all its privileges and preferences: and 
he had ſuch a jus que/tam, that Gilleſpie's diſcharging or renouncing it, could not deprive 


him ye his right of founding on it; ſo that no'deed of Gilleſpie's could extinguiſh it as to 


that. The Lords found he had the benefit of Gilleſpie's denunciation,” and therefore re. 
duced my Lord Saline's poſterior diſpoſition. See the dv] decided in Preſident Falconer, 


at January 168 2, the creditors of Menzies of Enoch; but afterwards the eee inclined 1 


4 alter this interlocutor: Vid. thir parties, 10th June 1704. T9 S200: bs 
'» Fanuary 27, 170g. On report of the Lord Halcraig; the Libris: decided” whe: exaſs be: 


twixt John. Balfour of 1 Broadmeadows and Alexander Forbes of Ballogy,' and Alexander 


Forbes goldſmith in Edinburgn. Broadmeadows having obtained a” deereet againſt Mr 
George Forbes, late miniſter at Traquair, for L. 2310 Scots, ''as the balance of his rutory. 
accounts; and. having arreſted his ſtipends in the pariſtiioners hands, the ſame was looſd 


on Ballogy . and Alexander Fotbes's becoming. caationers in the hooſing; and Broad- 


meadows thereafter obtaining a: decreet of forthcoming, wherein the pariſnioners were aſ. 
ſoilzied, in regard e fide made pay ment by virtue of the looſing, he now purſues 
the foreſaid two cautioners; who repeat a reduction and ſuſpenſion of the detreet of forth. 

coming, on thir grounds; ine, That ir was null, becauſe à fight of the proceſs having been 
demanded by Mr George's procurators, the Commiffary of Peebles, before whom the pur- 
ſuit was, did refuſe the fame. Anſwered, Mr George was only called pro intereſſe, and 


| though out of the kingdom, yet no mandate was produced for him, and the decrect bears 


he Was appointed a ſight of the proceſs. Replied,” The debtor in a forthcoming has an in. 
tereſt to compeat, and propone defences if he pleaſe; and a mandate was produced at the 
ſecond diet; and though the judge allowed him a fight, yet the clerk refufed the ſame, which 
he durit not have done, had it not been by the commitfary's connivance, and his refuſal 


is inſtructed by an inſtrument of requiſition taken againſt the clerk. The Lords found this 
no nullity, in regard he ſhould: have complained to the judge: of the clerk's 'contumacy, 

_ which he did nor. 240, Ailedged, The decreet is till null, ' becauſe. pronounced on the 5th 
- oft Auguſt in yacance-time, and does not bear a diſpenſation.  Anfwered, All the interlocu- 
' xors:and probation were in ſeſſion · time, and there is nothing done in vacance-time but on- 
oy the advifing their oaths and, by the cuſtom, they need no diſpenſation till the 20th of 
Augutt, as appears by the deliverances commonly given by the Lords on their diſpenſarion. 


bills. The Lords alſo repelled this nullity. 310, Alledged, The commiſſary committed 
iniquity. in aſſoilzy ing the defenders, in whoſe hands the arreſtments were laid on, upon 
their oaths aſſerting they had paid, without producing the parties diſcharges. Anſ were, 


The debtors ,caths are the habile means of probation, in order to feconrſe againſt the cau- 


tioners in the looſing; as was found by the Lords, 22d of February 1627, Lord Balmerino 


contra Lochinwar; and Stair is of the ſame. opinion, lib. 1. lit. 17. 58. ' 410, ' Alledged, 


The decreet; was till null in ſuſtaining debts againſt the cautioners, which were not due at 
the time of laying on the arteſtments, which was in March, and fo could reach and affec 
nothing but the current term to Whirſunday 1691, and yet 'the Martinmas thereafter is 


5 decerned for; which term could not fall under an arteſtment laid on in March before, 
it not being chew: begun, much leſs current. Anſwered, The letters bore warrant to looſe 


all arreſtments, laid or to be laid on Mr George Forbes's goods or debts, which was war. 


rant enough for the commiſfary 8 decernitute. The: deter e the Weg £3 and rurned 
; che decreet to a Abel. 5 


' January 29. 170g.“ The Earl of Northeſæ having 155 "ey a diligence i in his procel 


againſt the Lady Kinfauns and her ſon, for proving her huſband's being his procurator # 


negotiorum gelor; and having cited the Lady Muckarſi ic, for exhibiting diſcharges, and other 
writs for proving thereof; and ſhe having compeared, and deponed negative to the whole, 


and craving expences, the Lord Crocerig, then Ordinary on the witneſſes, modified to ber 
L. 32, conform to the days ſhe bad attended, and ordained Mr Patrick Copper, the Earl's 


e to my” her; Who reclaims by a bill, 1200, *Thap4 in' W of this nature o 
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expences can be given at in, nog every one wife to ens whine he ay bh hispro- 1 5 4 
bation. 2d 2 can never bͤ decerned in payment of expencts, "who: 8 e; 
-of purſe for their clients, but only be cn Aſtbtred t chö BR! „ 
as mucli ee and ü mikceun eee on 9 as in a hes them . 
| and: ne is 


wit RET be arch oy Werne Wird Lal 1 46 Ailbutſe; hd W if 15 1 
party mould dwell in the ile of Sky, or tlie far Highlands, mut tlie -virneſs 0 ſcek his eh 
expences from them thiete f he had better. twice over quit it; and it mould hape ho 'y 
: execution: Without formalities or: delay: F he Lords thought chere could: he 50 F . 
for the Ant, there being caſes where it may be ablolately neceſſary ro\call them, and, in o. n 
NS cdlumny sis evident, and ſo expences will be due, but not always 1 in afl caſes, . -Y 
to tlie ſecand, ſome of the Lords thought it hard to burden agents with the Paymeariof ſuth 939 
expences, when they might hade no effects nor proviſions in their hands; «bur that 3 
effectual compulſiter was to refuſe proceſs, and ſtop any fatther procedure at that party's u. 
ſtance in the cauſe, till he paid w hat Was modified; and foiif it was the purſuer, he Would 9. mg 3 
bey: rather than ſiſt his proceſs; and if 'the defender, then he would be no Grey heard in ; 
the. cauſe; but decrect go aguinſt him tilt he, paid. Vid. nene er 17. 32 
Rodem die. In tte action ;n wecioned, 1'5th:Deceniber'! 4708, therv Doug 19 bK. Hilale. © 
ids and Sometvel of Kennox, t de pries being Farther heard"Sif pine? 18000 of tedöckjon e 
of the diſcharge Aenne en if the diſpolition were müde vp and ing in the fields 1 
that they were impetrate and procured by errcamyentivn, it not bein then "Known Fo 1 
Hiſele ide that James Stewart was infeft: It was \apſwered, Ther dellberatè i ſolemn tranſ- 9 
action are not tobe called in queſtion on ſuch frivolous alledgeances; the public ood' of 
ſopfting pleas reqalring that rhe” binding forcè · of tranſactions mould de very great, o'that 
neither ſentences nor tranſactions ſhould. be ren verſed nor recafled, on The : ptrtence of Writs 5 
and e bidents newly Wiſcoyered-or fbund out, elſe there mall never be Fnis e Replied, AY 
sS Tranſactions ar certainly molt fovourable, and not to be cafly ovxerturned asd rey _—_ 
| buvitiisanefſentiab-bf allcagreements: ut: ab/it dolus, that ' they be free e of alt Wees bene ng | 
dole, yui-coufamgedit' contrattui and here: the tranſactiohs Mosse ot'only relates, | ur _—_ 
even abftratfis it ir, it being offered to be proven, that when Guthrie the notary ; 1 4 
moved to Holland, his lettron was broken op,” and the diſpoſition now eraved to-b R 
up taken out of it! Itiis true, fab” Provexti inſrumenti Paſtea"reperti," tranſaBionem ' 9 14. „ 
initam et finitam rgſcindi juru non patiuntur i but then'it- 'mult be 45 ne fide entered into bot 
if it be otherwile, then J. 19. C. 4. tranſaF?. tells us, Sant , pen. 25 alium ſubiratlis ru. | 
mentis quibus veritas arpui' poteras detiſio tis extorth fui iſſjeprobetut,tunt exctptione doli mali. 8 
beta; and the rranfa@ion mut fall; which is 0 Hillfelide*s cafe, the Uitpolftion 
_ being.congealed:and! abſtracted. Duplied, That it were aivery ws pr, prepatdtive to. al- 
low itneſſes to be examined againſt dead perſons, that they abt racted writs more re than 9 75 
twenty years ago. The Lords remembered, that witneſſes are 7, dene engel anent 
their ſecing appriſings, diſcharges,” or other wtits lying in he charter che after 1 1 Aarty's 
deceaſe, thougb they be hot there” now, but are made uſe of as ſtandin debts, and as if 
chey had never been paid, nor retired in the defuri's lifetime; thertfore the Lords, by gu- 
edit allowed Hiſsleſide yet to prove that the ſaid diſpoſit itton was abſtracted, and by whom, 
before anſwer 4oxhirelvancy: of the reaſon. founded on” the fraudulenc contealnient and 
eireumvention. n O03 HI YES # 5% SHINY m 
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Februam 2. 10. Thomas Leſſe of Colpnaylliels E marry Anna Forbes, | 
daughter tp the Laird of Leſlie; and falling into ſome melanchi damps , and apprehend: 
Ing himſelf i Nr and unfit fot marriage, he deſerted the 5 'whef on herfriends re. 
ſenting the affroat, they era ved reparation; and he, for ſatisfying them, did grant her a bond 0 
for 4000 merks: whereupon ſhe having charged him he ſuſpended, an the complex reaſons | 
oficoncuffion, circumvention, aud melancholy, in ſo far as he being ſubje@ to that melancho. A 
lic diſtemper, all vantage Was taken of it, and he threatened by her two brothers:in- aw, 4 
Pittachy and Kinnaldy, to crop his ears, and ſhoot him if he did not repair her 'hanour; 
and being ſtruck at that eriſis, he gave the bond to redeem himſelf” from that panie terror, 
_ Where: chimeras appear to ſuch a weak perfon as terrible reahities ; ; and fo the bond being 
without any onerous cauſe,” and impetrate by concuſſion, fear, and threats, and! in a very 15 
b warrantable, unaccountable manner, it ought to be annülledl. Anſwered, Clear liquid 
nds are not to be taken away. by ſuch imaginary ſtaries, and unleſs he poſitively ſay he . 
Was non compos mentis at the granting, he cannot be heard; neither does he pretend that the 5 
violence or' threats were uſed by the lady, and they are not ſuch a metus as cadere poteſt in 
conlantem virum; and it being ſigned at Count Leflie's houſe, it cannot be preſumed that 
By hardſhip could have been offered to him there, but he mi ght eaſily have gut it preventefl 
or redreſſed ; but truly it was a moſt free and voluntary act; 190 he Lott injures himſelf and 


ve gentlewomay now $0.quarrel it, 2 an ignaminions fition of [bis own an 
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did not give the bond, > nd which myſt be ere to Wet tacit candicton in cale 
marriage followed, withous which it muſt be repure. to be elicited per dolum et metum, and to 
be en u cauſa, or. fine, cauſa, contra hanos mores et libertatem inatrimonii, et canſa data cauſa 
non ſequta, lo that this circumſtantiafe Caſe has an- accumulate concatenation. of reaſons for re. 
podiatjng. t] is, bond. The yote was ſtated, I. Ty; before anſwer, the grantor. of the bond his 
Condition at. that; time, and what threats were uſed;; gr, Repel the defences in reſpect of the 
| Fee liquid bond? ang; it cartied. byja {ceimp-plurality, to repel the teaſons af reduchion, and 
(ol to ſuſtain the bong, As to that alledgeance, that any methods uſed: to impetrate the bond 
* 493 berſelf, and ſo cannot, meet ber, Grotius, de jure belli et pacis lib. 2. 
cap. 11, et Ab. 3. cab. 19. thinks the bond: ſhould ſubſilt, becauſe 2x 4 paciſcente coatus non er; 
but this 0s not hi Wie but, W aue le DAVE 5 ents ab againſt the /extorters 
of the, deed... 4 n . lee oi nan obne 2d: V 
February 5 1703. . In,,che: comperigon,, berween Se the Meir, of /Blackwood, 
| William: Cochran of biene ee her teręditorg of John Corſe, menchant in\Glaipow; 
3 was objected. by Black wood, thax-chopgh his arreſtmept.wps, poſterior an Wiss he other 
credſtors, Fer. it g preferable in law, chegauſe he had regiſtrate his bond; in the books of 

kung tagen out Jetters. oft arreſtwenz thereon, Wheress Kilmsronockt w bond Was only. 
re iſtraie my the, commfſury>court baoks.9 f. Glaſgow; z wand on their precept the arrell ment 

is laid on, Ah hich is null, being forum. incumpetons. for r #0 dez t a ſum as 30 merks, et ultra 
90 of heir chgailance a Lee eee by their infkruRions, ce died ay i ſuths within | 
40% s Ras ern, oft gecided, 28h November. 64 14doord Lindſay. cem Ayton's th Fes 
e 1824, Garden e e Maęculſoch, obſerved both;by Haddingtonfand Bury z and 19th 
July 162 % Ker non, 7 ee en arips deeregt s were 'annulled when they: ex. 
<< dt] of torelaid boundaries ;.and. late ele en the. Lit of; July: 1696, Parson againit Roſs 
d Urgubarg, ihe, Logd ws oped overs. of, adjudication, becauſe, they;\praceeded-on de- 
creets of .Contficar; 0 efore the commillary of! Roſs fer canfiderable-ſums;;.to 
wh ich be Was.not 99 chaten and his jurj n was not pronbgate by the parties. 
Anſcoereg » fo 5 and, the.other. eee That all ef them dwelt within 
N 17 1 8 en boch. the. debtors and the arreſters, and the per- 

IE 


| SE 


Je te laid; and 10 dattel uch diligences, may lay. pre · 
| Sligences in che nation, ſering the infiryGions are plainh) in 
Age Prom ſcuoully in,any.ſums brought before them: like · 
an 1 ln eien 15 jomalgeated and. -proxogared, by.the/clauſeiof regiſtration, 
10 12 95 bs competent zœ and it is the; advantage. of Ade lieges to have 
N. 50 . BA: 71 by which, they are. ſerved. both- cheaper anch readier; and as 
90 decibon nh ert“ ans in. A competition; of, real and cheritable rights, to 
1 ee vol 1 not, Judges; I, this is inthe; caſe; of arreſters, Where the diligence 
per 175 ang t 1151 e ee The Lords thought the clauſe dn gare 
waer vprrant nor conſent, unleſs it had ger expreſſum bore the commiſſarirs books; but in 


kreſpeck The 3 ou and the danger. of manzirigbis, hey, by! a forimp plurality, 
PE I ryan en by the commiſſary s precept, tho! it 2: beyand the bounds 


'.of That cep 1 he is reſtricted hy the. old aug. Vet this cannot bold in all caſes; 
for 1 00 5 ared his ond in the; Admiral's books, and. taken out his precept of 
arre ment, it 


4, W OUR | ve been certainly, null for. jus dicenii exit aterritarium impune non pa · 
15 . bat e a TOM of ;the the kee e bet in ſuch eee this 
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onſent rh [ot 


ilton, Ad 


this 
heſe 


- cation, but he might be puniſhed by the loſs of the expences-of confirmation, and on tis 

 . 4ngathering of the inventory, of the teſtament, ſeeing theſe cancealments and under: vzlui- | 

tions ate moſt; frequent and ordinary: Yet the Lords, by plurality, found he had omitted | 
the benefit of having any ſhare of the goods ſo, fraudulently. omitted by him, and chat the! 


1 


5 fell to the ſiſte . Win 


g WI s, , ; 1 


Ihis is aſſigned to Leith of Leith-hall, who writes a letter- 40 Lroup, ſignifying his right 


- 
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J f 
s 
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f | Hh 5 
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| and afterwards; 


* 


cedent's- againtt Which it was objedted,. bat he 


knowledge von teleuat; lu having fed on the ſolentmity of d inti 


* 


"3 vions-hot made'in that manner are not to- He regarded z cn uv der ided: 
|rament, and intim⸗ tions pot made in that manner are not bo be enen a me acid 
| z08b. November: 26225 Durham againſt the Lady Winton ; 1th June 16 Aunderſon 


* 
# A 


in a competitibn betwixe co- creditors,” 4s where tu alligne ys, dran arteſtet andfuligney 


4 - 


gas + ing. chere no intinntian is ſuſtained, bot what is made by form of inſtrument; | 
are competing, there no intimztian is ſo and, bat i mee ! eee dee K 
but here there is no competition, bm the queſtion ſingly ftated: betwixt the aſſigney and 


» 


hewed to him, and. vn getting an euſe, pays and retovers his diſcharge: The Lords 
| che payment, unwarrantable, and that it could nor dekend bim agatnit the aff 
| ig, en nat legally;Intimated, xhers being no, co-credicor mr camper" 1 1 1 
|. Febrgary 13s 10g. Helen Segt, ſpouſe to Thomas Patonimerchant: in 
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in a bill, Free by cher contract of marriage, ſho-was provided 16 the liferent of 


yew udiinepiam;; aud that ſhe, and her friends, had bmitted to infertia clauſe, impowe 


ſome perſon at whoſe inſtance. execy 


4 


| and carry on la proceſs for ber fecurity-; therefore ctaved/Samurl/Maclellaiy might "be aus 
thoriſed to that effect«. .. 


con/enſu_marith non poreſt agert, nec ulla contra cum ante mai! ſeriphiny "wif 
marius ver git ad inopiam, 741 30. C. | de jure dot. dls bf C4. 'C. de Fr 20 del 40 am 


* 


* 


It is ſo by the French law, if the huſband refufe to concur! with his wife in her purſuit s. * 


1 Coil, obſerved both by Haddington and Dury:; and according! y the Lords/alitho! 
the ſaid; Samuel to purſue in this woman's name, as her curator ad lites, for ſecuring 


Februa 19. og. la the ranking of the creditors of Sir am field -wmiſns, 
Bailie James Graham produced a bond, all written and fubſcribed-by the ſaid Sir James 304. 
gainſt Which it Was edjeced by the other creditors, that they repeated a reduction er rapitt 


| been on deathbed. 4n/wered;; That brocard is founded ona preſumption, u tedit ve- 
Tita; but ſo it is, he was never on deatlibed, nor did any ficleneſs or infirmity precede 


his death, ſeeing he was found murdered in his bed, for which his fon was executed, 'as'is 


notour by the proceſs, and other wiſe. The Lords ſuſtained the anſwet, and found deathbed 
could not take place bere, and aſſoilzied. Craig de feudis, lib. 1. diegeft 12. debates; ho- 


fat deeds granted by one; going ſtraight to fight a duel, or here the plague is Tagiug in a 
town, or by one going to be cut: for the ſtone, are reputed to be done on denth bed; and 
ven 


Fubruuty 20, 103. Mr Adam Watt purſues John Stewart glover in Edinburg 
houſe-mayl. His defence was, That as 1 took your houſe in March to enter at the 


fore the. term, and that, by the general cuſtom within the town of Edinburgh,” ſuch over- 
givings have been ſuſtained as legal; and there was locus penitentie; all the penalty being the 
loſs.of the atles : and being before the 40 days, the landlord has time enough to ſet his 
hopſe. Auſwered, No ſuch cuſtom proven; beſides, it is moſt unequal and irrational, for 


dhe cenant to have liberty to reſile, and not the locator or ſetter ; hy Rould he be bound, 


aud che other looſe ? and this contract of location conduction heing once perfected, there 
Vaio cbere be 40 days yet ta the term, and why! may not an intrant tenant do the ſame ? 
The Lords ſultained- che overgiving, in reſpect of the euſtom; though it be an evident 
barachip upon dsgdlords ; but ſome of the Lords moved; that; farther trial ſhould be taken 
eng ide univerſality! of the cuſtom, which was affirmed to Ie juſt on the contrary fide. 


; Bi Fepruaty 23411703: Patrick Suity being eſtabliſhed u factof at Campvere by the royal 


| vorovighs, he fund Alexander Voung, merchant in Kdinburghi his cautioner. George Bain, 


 merebanchers, dic lend over ſome parcels of goods to the ſuſd Patrick, to the value of 2 50 


; merks 3: 06 haying received 91 account of the product from the factor, the ſalid George's 


EF: tedge © AA a great part of the goods ſent Was tale. for which the cautjoner can 
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SY 


(outen Marmitchel g and at March 1626, Nitbet and Willtamfun | Replied; hat holds | 


the debtor, Who, by colluſionl;;goes; and; agrees; with the cedent:afrer the/aſhignarivn Was” 


prey; though 
Runes 
m of money, and that; her-baſbands by: misfortunes) and bad govrrnmentb was der- 


chorile againſt himfelf; and that it Would be/necefſaty, that one de named to do digences. 


The bill being intimated; and none returning ay anfwer; the 
Lords thaught the deſire conſonant, both to the common law and the cuſtoms of ther na. 

tions, and our own municipal practice: and firſt, by the Roman law, regulazizer unt. ont 
? 1 contra eum ante matrimonib currit preſcripun "mft\ubi = 


the judge authoriſes another; and ſo did the Lords decide, 1ſt January 1623, Marſhal 4% 


„ 
| jointure againlt hep. huſband and his creditors. 1010 een Tolls Part 0 ,345) Wot 


mes Stanfield of Newmiſns, 


8 n ipfeckion entered bis houſe, though it cannot be pretiſely pro- 
e was then touched with it, that he can make no valid right to affect his heir, S. 


rph, for a 
5 8 8 ret PEE'S he Whirſun- 
day after, ſo l gave fit over to you by way of inſtrument de recenti, more than 40 days de - 


ſhould; be no locu⸗ pumitentiæ. Replied, Tenants in poſſeſſion may give over any time, pro- 


ne een Young'the cautioner, for cdunt) reckoning, and payment; who l. 


. en never.: 


Femme 4morary;andw © Þ 
JJ by; the: xhancy þ produces Lenrmoge tags Raney, ahet oO 
1 e cn it r 
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'his diſcharge; after be had; Ihe wed him his iriget by! alllgnation. 1! nud Private 
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ep dee ee port there in profi bed by ihe Ae 16 PIETY 
His2cqurionef,, in hjs publis character upd capäbiry, ic van never cntehq bat he ated 

0 er | dillegaliyy for wigng"can have ng Watrant) and the meaning of: bis bönd ef 
5 Wc haly muke'hitn ſiable for ſtaple (goods tr anfporrtd, and hot for whit thing 
e eee . merchunts venture on eh prokibirions'on rhe prbſpect of 
noners cannot Bel qudges, nor known to all che goods they: Exper tit 5 Auſcdered, | 
5 2 That act is:plainly im deſycrude, A8 pppe: ee J ythlad $661; where the expokter 
| of 'allowit ige a0 being none Bullion)! £40, in the bock of races'thete;is/an jeipoſtien 
__npontiexpiarted>tallow;+ Which is gi vidont-)difpenfatiom? With its exper ape Vötqs re. 
: pelled1he) eaurioner's Allet eſpect af thb anf er Ten EE alledged, That 
the: ſaickhatrick, the factor -whs recalled: ande diſcharged by the Yorovght from his Otfiee'in 
July 1675445t{which time foft of theſe goodꝭ no parſe Torwere/in hid hands "unfold; 
und iſo the chutidher cuntot be countable e becauſo; fromxhedateandiperiod of his 
boing Ex austorüte, the! hon? a f COP FOO! 8 ceaſed; it endoring ne booge &r [Thai the 
9 boroughs truſted him in thet 10 Anſwered," It wäscht the fale\andidifpoſyl e odds 
1 5 322 bat rhe tüle nf: üs recelprdfithe K. which thin Ks 
| 3 he was diſcharged; and ĩn all thir caſds ibi Hpellanamm; andi Were ri. 
a der far aj, et. for ia tutor; chr hamberiaing o . becauſe, 
chaugh heüntromitted with: che vicual during abe ſtandiug of the office; yet he bad not 
_ Joldit armory ortho eden ſu here: "Replied; 2 wrotd ro 6 merellunts | 
_ there4GTcedre: his goods hen he: heard Patrick Stjtyo was url off which was an evidence 
| ee e ee Fee i Dupliad, a f 


| ularive/Rcorith, it wa a favour don'ts 
rep ellet} this ſecond! alledgeance, and decer ned Ban 
1 in Atte : 2911815 11 120 Bone 7 0 LTH: 127101 
felit being nominated boch totor and curatrix by 
wie) hertheſbahd, to ber ſon, ſhe pufſues un exonęration; wherein it 
ag objeffed;i That; by her huſband's teſtament; ſhe üs to act b. y the light, advice, and ap- 
probation. uf Sw wiendsrdd hamed;'-abd ite Et they lia hot e eee. an 
Jwwered; They bad done the'equivalbnt, info für a8 theyt had ne through the whole accounts 
E charge audi diſcharge; anch figned & itneſſes to her ſubſcr prion 3 3 they ſerupling | 
conſent, leit it might infer a geſtion of protutory upon them. Repir 4% Th fgning wit · 
nels cuneneven imporca conſqnt,” ſeeing Witneſſes ſeldom know vie cofitents-of che paper, 
thoyghi it hat bee decided in the caſe of Stewart of Alceg comme Arnholme, 25th 
June 1663004) ſaceibl caſ of an apparent heir's figning' wine ſs to his father's aflignarion 
3 Duplieil. Iio fortify: their ſubſcription here, it was. offeted to be proven, the 
Viſed:: quad erpſed-rhe accounts before cheydigned as 'witndfſes/ The Lords 
refuledo their lnbfeniption as witneſſes to imply oonſent. but allowed them yet to 
| object agaivit any article of the account. an referred ta my Lord Tinieoultry to hear them; 
bind in caſt he ſound alb the articles r e then to diſcerm in the 70 8 exo 
nene e 4 156, ok N SET eee en av 25019 Senn 
« Roden die. The Earl of Seaſield, LotdChantellor, :beibg returned ftom court, took his 
Place this day in the ſelſton, ibeing his firſt appearance, and produced his commiſſion from 
ber Majeſty, tod the uathsdn com m/ form, being miniſfered to bim by the Erelident; fer 
ſo was admitted, fandchis patent recorded in the büuk s ef ſederfunt. 
 : Heb: ua anιν⁰iαοοε aptain Sanderſon being heritor of the lands of Balvy, $a 12 a 
4 factury; By way of eonttact, ta John Graham of Ddugaltton, for uplifting the rents 5 Theſe 
hands, during his abode, in Ireland; and the-Caprain coming to Solln in 02, gave in 
his. double 1 regiſtrate, and took out horning thereon ; but after inspection Doupalſton 
found the double; given in as a principal was / hut à copy, and had neither of their ſubſcrip- 
Tiens; and chereon raiſed:inprobation-againſt Captain Sanderſon, as the uſor of a falſe writ. 
Anſeotredzi it was wety true; the: writ be gave into the regiſter proved only to be à mere copy; 
butꝭ ät is as Erne, ſhat | was the paper he got from Dougalſton as x principal, and be always 
elter mei it uch, tiff he inſpected narrowly the fubſeriptionsz and he couid Have flo terhpta- 
tion to-fringera; paper, hen chere was a; principal ext ant, eſpecially where it does not differ 
in one Jyilable from the rae qrincipel ;: for eff ſchood 8 ever contrived tothe advantage“ of 
_ theiforgen, hich is not ere. Replied, I is as little to he fuppoſed I would bas e given you 
a copy inttgad of a principal; an ci Bonn cate t hat be; when I had an original in my o 
hand? The Lords finding mueln humont um both fides, for allaying 'of heats, they found; that 
Captaim Bale ton g gegötbrating and changing en abe, ſaid ens pure miſtake, and 
thertfore-alſo)lzied, him:frem the improblationg and found ino ground to inf} upon any forge 
ry in this gaſe zuasaſo found; xhere was: no manner of ſuſpicion to infer; that Dougalſton 
had given his cp 40. Sanderſan, r that there had: ee eee indirect dealing upon bis 
parts! bur:argainedt the faid:oopy;given in to the xrgitter tu Bg toon andtuundelled. Wet 
#on-indiſting te have — MTOORr$s thonghi * * 
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of! eiteumcachen id eutractedd and Danſel Sinpſon Writer io the 
| lands fro Sk William Bruce] w 
erect; 'metitiening/rhat che writs had been one? produced nd taken up again, but Oly a 


tony, allowing if they! were!repr 
q night thereto, and charging (thereupon, füſpenßon and reduction is raiſed: thercof-at the 
juftanes of Sir George Wicblſon, and Weytns, ſubſequent heritors, who had purchaſed che 
ir William Bfuceß who infiſted;'6n thut reaſons} that che deere was Exreafted 9 
diſebnförm to the antes, and ſo was null; there being no maute ot ene gane of che dee 3 
Giple/ciremidution ; Heither'4s there any decheet put ap in the minute boch of that % 


1 


the Lords having ordained the minutes and Wärtants of ebe decteet to be produced; and 
the parties Being this dayeheutd thereupbon it was) nſwered-for Spenot und Simpſonz chat 1 
their decreer n fue cold hoe be quutrelled now after fixteen years in ſo fummary a ways 
decreces'dlledptd vhwatrantably extratted, and fecently quarrelled, mayibe brought aeg ] 


date in December 1697, Whleh is theldate f the deereet, ab dughre td have bern: And 


Þ 5 : 


| but where it is not 4 echt, ad here; they"ought'to go on via ardinaril im cheit Teduckion. 
But tte Lords Having both>rhe decree and its whole Warrants tying beſote them, chey tre. 
ceived and took in the reduction hoc loco incidenter, the production being held fully ſatisſied ; 
and found the deereet Hull; fering it äs taken ont of the date of tlie laſt ſignature in De- 
emder 168) end vet hure was no degreet in ine minute beck of that 'day's date! — 
chat ir/appeare@rhe' papers Had been once in the cleck's hinds; and therefote teponed them 
Bund the fd deereet und ade neh yet Toiproduce that writs, and 10 be herd zu 

| rhe competition for preference, us f che were ſtill in comps; and” as if ſuch à decreet'had - ' | 
beer been ent racted, ſceiüg the Writs Were now given in unh theirxeduRtion; and lying 
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Nie i 103. Tue Counteſs of Callinderthaving ſetoa lodging in Edinburgh to Sir = 

. Ceſnock, andſhe dying Within the year, his lady poſſeſſed the houſe 

till ine Witiefunday thereaftzr, with her fumiſy; and offering then ito remove her plenithe 

ing, the Counteſs: obtained # Wärräm from the Builies to arreſt and ſequeſtrate the fame 

tiff he yeat's tent were paich; but an application made by the Lady Ceſnock, the Bailies 

took off ture ſequeſtration,; and ordained the- houſchold fürnitabe to be delivered up to her, 

| the finding eantion to pay the year's rent, in ede ſhe ſhould be fodnd able to do the ſame = 

in law. Of this ordinance; tbe Coünteſt gave in bill of fulpenfion: as tniquons, Teeing it 

| Tended' te Jeeſe the (rey Al malkers and landlords, and to enervate'their tacit ty+ 

| Pothec/Uponthe' inbecld et Mata ; and whatever might be (did if caution had been ſimply 

| offered'fop the'houfe-iaily yer this conditional and qualified offer to'pay, if dhe were liabie 

in law, was wholly eluſory, and would engage the Cduntefs in à techons and expenſve 

pete prove'the puff ve kirled g Ct. Ayſtbertd for the Lady Cefnnck, She was beither the 

taker of th&hoife? nor Habls for rherrént-z that being a debt upon ber haſband; and his 
repreſentatives] who weredobvent, and that the pleniſhing was hör owa lin property by a 

8 Uipoſigon. 2% The defunct nad given his ticket for the tent, Which was 4 fort of no- 

| vation, aße palliog fröm their legal hypothec, and a relying 6n%his>perfonal ſecurity; 

31%,” Some of ke goods apteſted are a part of her daughter Cüpian Gordon's lady'{ wear- | 
ng-cloathe, "who e ingen for a vitt to her mother, ef nen Amo remiantnd:, her cloaths _ 
could worde g fulject aft e sble by the hypethec. "Replied; It is an'tncontroverred prin- 
| Ciple; both e ene csmmon Www and ours, Tustrall-goods ih bought into Houſes within burgh | 
ha under" racit hyporbleſieethe' heritor for Beurjr p30 his rent, as Appears from! “. 4. 
e en and oecd Dotz o dare been do dectdge eh December "1630," Dick | 
| *ontra Lands; biherwife londiords'Would be very inſecure; it being. ow the faith of the W. 

2 my & Mats, that they: Re Mir? Houſes, without examinitig whoſe property they are; yea, 
J TFF 

e b ces de GL, Who took the houſe, Und Ms diſponing it to his lady, m—_ 5 
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juice of the i alligoey: 34 becauſe, thoogh he raiſed and execute his redoctiog again che 


cedent, before the aſhgney had formally intimate bis allignation, a boht en bout ar u, pet „ 
che aſhgnorion itſelf Waslof a date lung prior, andy;Johnfton: knew! perteetiy af the alſena.- 


1 otherwiſe why did'be cite Charles Mitchell in the redoctien z and, in the very libel- 


o 


ling of the reaſons, he ack nowledges Mitchell as 'Q theney, and calls for it with its: int Na- 


das z lo hat be bring an allipney: for an onerous eauſe, no u )can;gake the cedent s oath 0 
40 his prejudice. -| Replied,” Eſto he had Known of the aflignation, yet it is a certain plinciple : - 
io or lac, That private knowledgerdoes not ſupply the defect of an jatim atlon, Which is a 


» * 


neecetlary ſolemnity requiſite by Jaw, and which bas no known equivalent, except; buggy! of 


= partial payment. e the aſſigney. or forme: diligence.at the aſſi gney s inftance, relative t hoe | 


pr other writ undet his hand homologaring the aflignation, or 


** 


that he cannot be denied. the cedent's oath, as was found, ..1 5th: Februmy 1662, L. of 


. 


©  alligney/ before tlie payment, 14th March 1626, L. of Weſterhall contra Wilſiamſon and 


{ 


* 
274 


I 


ination and intimation is no acknowledgment z' becauſe it is very well known, that, writs 


Ats called for at Hazard, and oft - times ſummonſes are not libelled at the fielt raiſing, but are 


* 
2 


left blank, and this was not filled up till after Mitehelbs intimation, and ſo might very well 


' _ mention che ſame. Duplied, That though private Know edge alone be not ſuffcient to ſup- 
W. ͤ ²˙•imA0¹»m¾ ,] ‚ ‚ ‚ Res e e fer. © 21 
"conjoined'with the citcumſtances in this caſe, it is more than fufhcient ; for the .albgnation -- 
is long prior to Johuſton's executing his declaratory, which is acknowled ged to have been 
blank; and what can be applied to any other extri plic ſubject can never render this bond 
| licigious ; and the poſterior libelling, and filling of it up, can never be drawn back ro the 
prejudice, of his alſignation, either to put Sloſs in mala | fide. to give it, or him to take its 
for the exceptio rei:litigioſe is not competent in every ſubject, but only bat, the alienation 
. whereof is craved to be reſtrained. 240,” Many deeds have been ſuſtained as equipallent to 
intimation ; as the treating with the debtor and offering terms, 1. Mari 1624, Dunjpace 
euer Sands ; the writing a miſſive to the aſſigney, or promiſing payment, 22d January 
15580, and 1th Deermber 1674, Elpbiniton: contro Home ; ot. ͤ citation at the alligney's | 
inſtance-againit[the debtor : and the aſſignation being before citation is ſufficient, as has 
. been found in the caſe of denunciation of appriſings, to which aſſignations unintimated 
- have preferred, ad March 1637, Smith contra Hepburn and Barclay; and z ith July 


of an intimation, ot to finiſh and complete the aſſignation in law, yet being 


# 


163% Robertſon contra Brown; and therefore the aſſignation muſt exclude the cedent's 


_ oaths: ret the Lords found the executing the ſummons againſt the cedent before 
-the alſignation was intimated, did make the ſubject litigious ad bunc effedum, to give him 

the benefit of the cedent's oath againſt the aſſigney. e 140 TE HT KC . 

ah i 1703. David Reid contra Grizel Whitſom and Rutherfords“ By contract of 


2 
„ 


- marciage» betwint the ſaid Grizel and John Rutherford, ſhe is provided o a liferent- 
annaity of 300 merks out of his lands, but with this quality, that in caſe there were elnldren 
of che marriage, ſhe, per ver ba de priſenti, renounced 100 merks of the ſaid annuity in their 
\  fayoar-allenarly; ſecluding all others from the benefit thereof, © Rutherford dying, Reid 
is creditot adjudges his lands; and, in 2 competition for the mails and duties betwixt him 
and the ſaid Grizel, the relict, and her children, it came to be-debated, whether her renuncia- 
een oo merks accreſted to the adjudger, or to her bairns. It Was centended. for 
Reid, he was prefetable, becauſe the 100 merks was provided to children. then not born, 
but iberis nuſcituris, and (© only belongs to them by way of deſtination 3 and as ſubſtitutes 
in à bond, Who are reputed as heirs, and liable in valorem to their ſather's ereditors, as was 
- . feeided 23d December 1679, Erſkine contra Carnegies. 2do, It Was a fraugulent contri- 
mee to prefer the children to their father's anterior creditors, , Anſwered for the children, 
That che clauſe was plainly: conceived: in their favour, with an expteſs ſecluſion. of all o- 
. thers from the beneßt thereof. 2do, It is nota renunciation in favour of the heirs of tbe 
wWaktiagk, (for that would have accreſced to the creditors, and been affectable by them), 
but of the baiens;/ and if it had ſtood ſtill in her perſon, her huſband's creditors could. have 
had ng claim to it, and no more can they in this caſe: And the deciſion cited has 
_ many diſtinguiſing eircumſtances; ſor there her jointure was exorbitant, far above what 
ber hulband could give; whereas Grizel's annuity is very moderate, being bur 300 merks, 
auc e brought 2000 merks of tocher with herz anden ſuch ie caſe the Lords found the 
| 0 reſced to the children! xh November 166, Wat gener 
ul g neieber is chere any fraud, but a 5 
"1 Vol. II. 1 80 


net pß a kenunciation only aecreſced to t 15! 161 2 | 
uft, An and nowiſe+ flow - 


controverſy.; and his raiſing and executing a proceſs made the matter; ſo.litigious, 


7, 


Pirfoddels contra Glenkindy: ven more“ the pioduction of an-aſignation.in” u proceſs. ge 
one article, was found not to be equivalent to an intimation of it gucad other articles/aflipned, 
Pary, laſt November 1622, Murray contra Durham; and payment to a cedent was found 
| bina ſde made, though the debtor knew of the allignation, and offered to tranſact with the 
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. nden ther ably and ſo not biet to tis Ihe! The ade "DRY * eisen 
eures encloßve, that they vr ak the children to the n The lite Was * 
„ a, between the Laird of Kinfauns and his father's: creditorkrs. 
es oe, Lord 'Halcraig having acquired, the lands af. Miltous,. formerly ds. 
55 longing to Sit John Whireford ; and finding that Carmichael of Maulſley had an 2 
and infeftment of annüalfent thereon, he uſes an order of tedemption, and purſues a deck. 
ratör, that Maullley may be decerned to accept his money and rengunce, for diſburden. 
ing and{ purping* the lands. Alledged” for Maulſſey, Abſolvitor, becauſe the ; range 
rights he had on theſe lands were diſponed to him by Sir Daniel Carmichael, . by way of 
__  railzie;/ under clauſes irritant de von alenando; c. fo that he cannot renouheethem 8 4 0 
_ __ amirtins the right, and: incurring, the irritances. Anſwered, 'T har cailzie might bind him up 
from doing any voluntary deed, but eould never ſtop nor impede the teverſer to purge his 
lands, and redeem theſe rights by true and real payment, that. being the neceſſary conſe. 
quence: and "effect of law and no deed of Sir D. Carmichael's, by tailz Ing under irri, 
taness, could prejudge the beritor to liberate his own lands from rights affecting the ſame. 
Tue Lords repelſed the defence, and found the tullzie could not © hinder redemptiom; but 
onßidered that Maulſlcy was obliged to re-employ'che money paid him under the ſame qua- 
_ lities and irritaht clauſes; otherwiſe all ſuch t ilzies of redermable ſums might be caſi 1 
fruſtrate und cväcuate: a though 1 ic was contended that none quarreiſed his uplifting the 
ſums, and that the next heir of tailzie why had the only intereſt dic not a it ; yer the 
Lords thought it pars judicis ex officio to look to the re. employment, and;allowed the m 
. eonligned, ay till it were ſecured in the terms of the tai zie, at the Geht of one of their 
6 number. The like was EN done In a 1 yy Sir 165 Ta. rang ors Prim. 
„ 2 1. % 170 3. Mr. William LIVE of Küsse Fer Robert: Eltham, _ I 
factor of Newark, for count and reckoning, | apd. addueing one James Sclater to be a witnen 
of his rfominen With à wood, and ſome grafs; it was objefied,. Ih- t he was His bowman 
and moveable ſervant 3 and the Lords, the laſt winter. ſeſlion, found him not receivable, 
Sinee that time, Kilmaronock reſolving not to con | ca his:bowery, he diſmifles him from 
E ' - ui ſervice, and brings him in of new to depone. It was objetied againſt him, ine, He Was 
=... «ultropeous;” and ſnewed x60%miteh. willingneſs. and. concern to depone 1 in this cauſe. 
eee, The Fitness being brought in upon a Caption, no fault could be impated to him. * | 
pied, Being ance cult he could: not be: adduced in that cauſe without a new ſpecial warrant 
trom tte Lords.” Tie cauſe of his inhability ceaſing, viz. his being bowman, his 
3 capaelty recon Valeſcec, 20 ſo he might be lawfully adduced. The Lords found the cap: 
1 tion purged nis being ultrongous, but thought he could not be adduced without a new war. 
'.  _' © rat dae de marerial'difficolty lay” in this, that a maſter had no mbre ado but to put away 
his ſervant where he had ben rejected on that head, and then ſeck to Rave him 
received; and who knows but ar” his deponing he may take him back again? ſo 
 -the preparative is peſſimi enempli. Anſwered, 1, However this might. be dangerous in fer- 
vants or tenante, yer there Was no hazard in a bowman, Who is, leſs expoſed to influence 
than other menial domeſtic Tervauts. 246,” Kilmaronock, the adducer, was willing to give 
his oath} that he had not put lum away e anime ro capacitate him, bur becauſe he had no more 
.uſe for him, and that he was a neceſfary witneſs; and Sclater, the witneſs, x was ready to dee. 
pone there was neither deſiꝑu nor concert betwixt his maſter and him. The Lords, in this 
> ſpecial caſe, allowed lim wo bereccived): but oppointed him to be called on a: new = 
dome were'only for taking him eum nua; becauſe they thought i it near to the caſe 


maoveabſe tenant rejected from wineſling on that — aud his: ie giving. bim a tack 
1. with deſign to habilitate him; which would not be ſaſtained.: | e 

. Ju 16-1703; Alexander Wedderburn, principal cler loft Dundee contra: 3 New. 

| ſoy eletkdepute'rhere,” for removipg him'from the ſaid office. Ramſay's defence was, I 

dave my gift by act of the town-councif d vitam et culpam, and ſo bannot be put out with 

dut ſome malverſation ot fault; and, for proving thereof, he:produced an act of council in 

January 16gz;ettabliſhi ng him in that office during life; andithat. by Mr. {arg nl s 0 

Zange in January 1696, it appears, his gift is dened- with Ramlay's being his depute, 

and is'exprofely e to the foreſaid a of 1 toun⸗ -council, Frank the ſaid office on 

Ramſay during life, and to be 4 ratification thereof in a head · court held. in April there- 

after: e ed, | The Wedderburns,: for fourteen generations, had been clerks of Dundee, 

and always had the nomination of their on d 3 who precariouſly depended” on them, 

and were during p pleaſure; and ſo was this ae e, ug all the time of the purſuer's fa 

ther's Hife; and the act founded on in F Ba. 5 deſtitute af all manner of warrant; 

notwithſtanding, by an act of the ee Dundee, alt their minutes ate ordained to 

de ſubſcribed'by che Provoſt of other preſes of the mecting foi the tima; and Mr Wed 

Zerburn bes not ſo much foünd on his on in 1696, as on à gift of the ſaid place to 
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which cannot be inſtanced; for the minute adjected to his own admiſſion is no deed: of his, - N 
the terms of that minute g; and though Ramſay has continued in paſſeſſion af the office no 
cheſe ſeuen Years, yet it is not by virtue of that clanſe, but merely by the principal clerk's 
tolerance and rbnnivance : and though magna g. conſueraginis \autboritas, yet non et adese 
ſui. valiturs momento, ut wel-rationem vincat aut legem. + Replied," No regard to the gift in 
d in officio; and ſo. was: conferred in tempus-inhabile : And though the Warrant of the act 
1695 be nat extant, yet che principal clerk, ack now edges he once ſaw ſome warrahts, but 
does not particularly know: what tenor they were of; and it appears there were m any mi- 
nutes of then unsigned by the preſes; and ahſtracting from that act in 2695, the principal 
| clerk's o admiſſton bears Ramſay's right in cadem conextu, and cor pure juris, and is margin= 
ed wich bis own hand Act in favours of James Ramſay; and he cannot both approbate 
aud reprobate the ſume act: And the clerks of ſeſſion, though thé regiſter die or be 
changt:d, vet the ſucceſſor never quarrels their gifts they had during life; and if there be 
any defect im Mr Ramſfays admiſſion, the principal clerk's right cadem laborat vitio. The 
Lords ſaitained/Ramlay's defence, and found him not removable without a fault. See 
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debtor +0-Bilkopropn in a ſum of money, be poiads ſome horſes and oxen from him. La- w-. 
ſon raiſes a ſummons: of ſpuilzie, The defence v reed e, rt g poinded. : Anſwered, 
They wete plaugh · guods in labouring · time, and fo poind=  -- 


ſo by.the:g8th. act 1304 were not poi 
_ able, the inſtruments of agriculture being exeemed from legal execution, both by the Mo- I 
faital-law-and the Roman. Replied, Nan releuat, unleſs Lawſon, the purſuer, offered to OM 
- prove nov only chat they were: plough-goods in -labouring-rime, but likewiſe: that there 
were other godds upon the ground belonging to the faid Lawſon, purſuer, ſufficient to pay 55 
the debt, and which were either in the poinder's view, or offered to be ſhewn bim, or 
that he knew) thereof. Duplied, Our Jaw hitherto has required no more but to prove, 
there were pther goods at the time On the ground ſufficient to pay the poinder's debt, wiib- 
out ſaying they were ſhown or offered, or known. to him; it being the meſſenger's duty to 
ſesrch fort them; and it were an unaccountable hardſhip to oblige. a debtor (for preventing 
his-plough- goods from being poinded) to expoſe and lay open all his other muveables to ri- 
gorous Stedftors, eſpecially ſceing ſuch an offer of compliance night be conſtrued as an ha- 
mologation of the debt, and a paſſing from any objections he has againſt the ſame. Tri- 
phed; It were unreaſonable to bind creditors-poinders' to ſeatch- all the ground, ſeeing they 
may be; probably ignorant of the extent and limits of their debtor's land; and it is far 
more realonable that the debtor (if he deſires to redeem his labouring · beaſts) ſhew. and pre- 
ſent his other goods ; neither will this act, in obedience to law, import any acknowledgment 
of the debt, or legality: af the poinding,: or cut him off from any defences againſt the ſame. 
Some thought the debtor obliged to ſhew his ather goods if he would prevent the poind - 
ing of his-ploagh-gpods 2 but it being propoſed, what if the meſſenger ſearched for other 
 noveables aud faund nane, if this would not be ſufficient to liberate the - creditor- 
oinder,. even as the meſſenger's aſſertion in denouncing of lands to be appriſed, : that he 
hed for moveables and found none, is credited? therefore the Lords, before anſwer, 
ordaiged the execution-of poinding to be produced, to ſee if it bore. any ſearch for other 
_ moveables'3 but, however, the Lords ſeemed all clear, that eſto there were other moveables, 5 
an no ſeareh ſor them; yet in chis caſe it would not be found a ſpuilzie, but only infer 9 
_ Thereafter Law ſon, in a petition, having offered to prove, that, in the ſame place 1 
where they peinded the horſes, there were ſe ven milk · kine ſubjected to their view; and that | 
the meſſenger aud his accomplices, taking a drink at the time, ſat down upon ſacks of corn 
belonging o him, and yet poinded none of theſe, but only his plough-horſes: the Lords 
allowed fm a term to aye this: condeſcentiants. e.... 
_ Tu 24/1703 Charles Menzies writer to the ſigner againſt Alexander Gordon of Pit - 
lurg aud others. Menzics:of Kipmundy's eſtate being overburdened with debt, and the 
heir being Eft minor, the tutor obtains a decreet of the Lords, on cognition of the debt, 
lowing: wi to ſell his? pupibs eſtate in whole or in part to the beſt avail; for doing 
whereof: ig the moſt effectual way, be emitted placarts, and affixed them on the croſs of EF 


o 


Aberdeen, (and: other Adjacent:churches, for a voluntary raup on the 6th day of November 
1701 Accordingly Charles Menzies, uncle to the childten, deſirous to preferve the me- 
math oß his predeceſſors, that it might not go out of the family, he bids, after various 
offers, 2000 merks for the chalder; but with this qualigy, chat it ſhould be lawful to the 
daten des fell them to any who ſhould offer more, the ſaid Charles being always acquainted 
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ſj! 888 ation theredft m A itlurg oem 
9 ee for each chalder, ieh is 10 merks mböre than Charles's ie,” - 
cloſes up the bargainp/andipives/Pirlary a Uiſpolition; ©: Charles thereon! raiſes! a'procef,,, 
= the tutor and Pitlorg; for devlaring bis right toothe-Jands, and: for reducing Pirlurgs 
ſpoſtrien, as being granted per crimen ftellionatus"againtt'the commonlaw;abdche a, of 
WED diſchargingdouble diſpoſitions ; and thathe being/thegreatelt offerer'at'the 'roup, 
ght to be preferred. It was alleged for ihe defenders; That though Charles was the 
higheſt: offerer at rhe fieſt meeting, yer che tutor Was not bound to preter him 10 . 
gain; for though he ſpid it by waß of voluntary robp, yet ne was not tied to the fora 4 
_ Jolemnities of the JudiciaFones: the did, for his-pupit's \benefic/ehvſe that method, which, 
by humoor and emdüfation of outbidding one another, mighe rajſedhe-price;” but he was not 
concloded to what ſhould: be previſely Gffered that day but by an expreſs condeſcenſion of | 
Mr Menzies, he was at frerdomę it any enter price ſhould afterwards be offered, like 
the Roman addidio in diem; and ſo it was, Fitlurg offered more, with Which Charles wi 
Aaeaegaaintech weiter, did Enerles find caution within the fort e days prgſeribed for the price; 
n ⁰ rolaccepr of? ade Neither there any 
| ellianate in the caſe; ſceing Mr Menzies's offer was runes ap; irritant; unleſs a high. | 
er offer was mode; which: as truly done, and ſo the tutor has: made no double nighis. 4x. 
eee for the purſuer, hat, by all the rules and unalogy -f la, rhe roup'behov; to %.. 
cClude that day ; neither did Charles's conſent, if there wete any bigher offer made, profoꝑate 
the roup-beyokd that day; for if he might accept f @better-ptier the next daꝶ after the royp, | 
r d northe next monch'or! year?! and not only ſeven | 
Fei after theroup, bar ſo on to preſcription j Mhich inſecures all buyin at rbups: And 
_- __  hwyefy ineerpPetatio ita oft: facienda/ ut adus valtat e non it in urbitrio den- 
ditoris. Neither is it ſulñfcient 10 infer lefiar Tha! more auas oſſerei ; for i mo, it has been de. 
oided where, a bargain has been once concluded competent ptice, it ie no ground of fe- 
filing, that a greater is thortly after offered. * \Th The aub mentation here is very inconſ. 
. derable, and all ſpent in this-pleag and it is) the nunor's Intereſt his uncle have it ſooner 
| than another; and Fitlurg. was i ads: fide to intrude himſelf, when he Knew it was coh- 
x cCluded; und the Lords, in 1700, in the caſe of Cuthbert contra Gordon, ſound it 
| relevant to reduce the right of a ſrcond, bb fe he then knew) of the 4ielt diſpoſition; 
and as to the Want - of caution, Charles WAs Always ready to find kd and the'turor ougbt 
nur to obhect chis, s ing he has not required: aution tram Pitlurg- The Lords declared 
in favour of Me Menzies, and found that the tutor, after the eleppng df the day of the 
roup;.could not ſell the lands to another; Chatles Menzicy always finding ſufficient caution 
pos the price *[Andfattherithe-Lotds found, that Pit lung ha wing offered and ſubſcribed at the | 
Public roap, as Charles Menzies had dene, Pirlurg was i mala f 10 pupchaſe theſe lands 
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November 9. 1503. iT be Lords abviſed e led +I mah a declaratory raiſed 
5 e by David Grant Wright in Edinburgh, and Daniel Simpſon writer to the bienet, about the 
1 operty of à ſhop built on the north ſide of the foreſtreet near tothe Netherbow, which 
RE: alledged to belong to him, a8 falling within his bounding,” he being hetitor of the te- 
Jo to which it is adjoined, and ke wife of ithe- cellar under it; and Daniel contended 
1 0o be 4 part of his tenément, Which had a foreſt air proc cted over i, and it was ſituated 
53 directly undef:that projection. Where lands front to che high ſtreet. the queſtion rok, 
Who has right to the void ſpace-of groung betwint their wel and the gutter of the hig 
© * * ſhreer, and if che bounding of ſuch ended 00 engrd 2 It appeared by the 
| probation, that theſe void pieces of ground-ander the foreſtairs, and below) the gaſing drop, 
are reputed a part uf the high. tEet, g i belong co che Kings as tall public ways do, and 
that there was once a gift uf them procuted but che town, by their charters, and as the 
5 king's commiſſioners within burgh, have the right, of Giſpolingithereon: ; but that they ze 
5 never in uſe to diſpone them to any but the cherifors of the achacent fronting tenements; 
and that the ordinary conteft ariſes betwixt the heritärs of the upper ſtories and t hoſe of 
the lower ones, and particulatly:of the cellurs, and that tory Wien enters off the ground; 
and that chir lewer heritors we ' commonly: preferred by thefnowny- as having the belt 
claim, but cannot do it without a jedge and Watrant from the Deap of Guild: The Lords, 
I on adviſing: the probation, found; the ſhap zn controverſy belonged! to David Grant, and 
= decerned ig his deolaratot of property; as alſe that the cloſe was within bis bounding; but 
they burdened it with a ſervitude of free iſh and entry to the faid Daniel anthis tenants: 
aaa ie ſtraitening of the ſy vor, ſo as to make it regorge, reſtagnate, and overflow, 
mute Lords remittecd it to the Dean of Guild, to place it ſo be BE leaſt inconvenient to 
Ser daf the parties or their % the © roblaftagn wot efaomr goon yo 
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Wsvenber 10. 10g. The Lords adviſed the ejection purſued by Mr. William Gordon, 


- 


execute at any time, either by 


Advocate, againſt Sir William Hope, for cjecting him, his family and 9 10 f out of 
TTTTFCTC 0 4702./ The preciie "quetion was, IC 

un zection pay be. execyted;in the night-time, ut eaſt, before ſon-riſing,/ or if id wuſt be 
Wat os 1 | and deciſions. had cleared, that captions might be 
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taken in the night⸗time; but it was alledged there was neither law, ſtatute, nor precedent 


determining when ejections ſhould- be uſed: And here it was proven to have begin be- 
' ewixe ſix and ſeven-in-the-morning, on the gth of October; and though the ſun was not 
actuilly riſen, yet we know there is a diluculum preceding it, that for an hout before it ir- 
| radiates and gilds the ſky, while coming from the Antipodes to our hemiſphere, and that 
el nondum ortus illuminat horizontem, and they could ſee to read; and the parties ejected have 


This advantage when it begins in the morning, they have the whole day before them to 


. -#4 a . POR 8 ; * 4 x 1 _ at * 
convey. away their goods, and they can be in no hazard of being ſtolen and embtzzled, 


* 


day or night, and there was one practic cited, via. -xgth 
; November 1679, Arnold and Paton contra Turner, where. a ſeiſin was: ſuſtained, 'though 


asg they might be, if the cection were deferred till the afternoon, and the crepaſculum. On = 


1 
: 


not at midnight which might create many inconveniencies and diſturbance of the. public 
peace, and give pretence to robbers and enemies to enter mens houſes in the night. time: 


And the general rule is, Ne quid de nocte fiat, ne occaſio detur majorit tumultus; and: accor- 


dingly poindings cannot be executed but betwixt ſun and ſun : And the gd act of parlia · 


ment 4546, ordains tenants to be cjected and removed in quiet and peaceable manner 


_  without.canvocations.. * The Lords agrerd, that ejections could not be warrantably made 


» " 


dme other hand, the ejestion was argued to be illegal, being clearly begun before fun. riſing, 
| there being no other legal period to fix on; for if you may do it an hour before ſun, hy 


in the night - time; but ſome thought, that, in this circumſtantiate caſe, it being begun 


with day-light within an hour and leſs of the ſun's-rifing, it could not be called illegal, there 


* 


* 
* 


: - 


being neither law nor decifion condemning that practice; and if the Lords thought that 
: dangerous or inconvenient, they might diſcharge and regulate 1 by an act of | ſederunt pro... 
futuro; but it was hard, where there was no law to find a tranſgreſſion. Yet the plurality 


found the ejection illegal, being before ſun-cifing, and therefore ordained Mr William Gor- 


don to be repoſſeſſed; which deciſion was the firſt that had occurred on this paint: And in | 


a 


regard Sir William had made great reparations, therefore the Lords ordained Mr Gordon 
to find caution before his re- entry not to ſpoil nor deface any of the reparations, or other 

policy or planting; for Sir William may uſe a more legal ejection hereatter, and fo recover 
bis poſſeſſion. Then Mr Gordon inGfted in his concluſion: for damages he had ſuſtained. 
by the breaking and loſing e 


the Ordinary in the cauſe, to conſider his condeſcendence on his damages, and hear what 


f his pleniſhing, and otherwiſe... The Lords remitted him to 


* 


Sir William had to ſay againſt the ſame- Vid. 3d December 170g. 


* 


November 13. 1703. A creditor to Ker of Lochinches, purſues, Mary Ker, his relict, on 


- „ „ 


the paſſive title of intromittor, for payment of his debt. Alladged, Any intromiſſion ſhe 
had was, by virtue of a diſpoſition from her huſband to bis haill moveables; and the diſpo- 

ſition being now produced, it was objefed, That the ſame bore not to be for implement of 
the proviſion contained in her contract of marriage, but purely for love and favour, and 


' fo was denatio inter virum et urorenm, and could not prejudge a lawful creditor, and ſhould 


title to purge vitioſity, ſo as not to be univerſally liable; but found the behoved to pay 
bim uſſue ad valorem of her intromiſſion, ſeeing they could not redargue ſo plain a narra- 


| tive, nor tara it to be onerous againtt its expreſs words; and that ſhe ought to have con- 
Fred herſelf execator-creditor on her contract of marriage and diſpoſition. Let fee Stair, 


26th January 1669, Chiſholm contra Lady Brae; where the. Lords ſuſtained a tack to a 


Wife as a remuneratory donation to make up the defects of her contract of marriage, 


though the tack bore only love and favour. But the creditor's caſe was more favourable 


here, that the Lady Lochinches was in peaceable poſſeſſion of her jointure- lands, and the 


ereditor did not quarrel her on that head, but only for her ſuperintromiſſion; which ſhe 
7 aſeribed to a od of conqueſt in her contract · matrimonial: But the Lords found her liable, 


* 


in ſo far as her intromiſſion exceeded her jointure, on the grounds aforeſaid. —— + 
+ Navember 47. 1703. Gray and Somervel contra Abercrombie. . Margaret Abercrombie, 


 relict of Alexander Gray, as tutor-dative to Katharine Gray, her daughter, buys from Mr 


William Abercrombie miniſter, her brother, a houſe in Edinburgh; whereof the narrative 


tons in chir terms: **-Foraſmuchas the ſaid Margaret Abercrombie had, for herſclf, and 
in game and behalf of Katharine Gray, her daughter, made payment of a certain ſum 


8 be obe ſaid Mr William;“ and in the receipt and exonerating part, he dif- 


3.5 5 charges 


99 


| . have been confirmed before her intromiſſion. Anſwered, She only uſed the diſpoſition to 

connect it with her contract; and whatever was its narrative by miſtake, yet truly it de. 
pended upon the antecedent. onerous cauſe of her matrimonial proviſions, and muſt be drawn 
back ad ſuam cauſam to ſupport her contract. The Lords found the diſpoſition a ſufficient 
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tripartite contract with Sir Thomas Kennedy, in anno 1693, for buying 5000 itand of fire- 
Works to the government; by which bargain they had L. 1 500 Sterl.'of ner profit. On this 
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filled ro ke ig the a27is fait e roptraria 

place to ſtop the declarstor, but prejudice ſifting, as accords, agalatt "the fad 
Nicol ro clear his curatoraaccounts: 547. 000 G4 / LOL Ulf ate” 
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| i e 4 5 1580 4 > 5 J 5 | 17 5 : 3 , 5 , x - # bh Bog": 4 | | 2 Ky „ ' , 
|» November 18. 170 . Tillicouttry” reported 8 ir William Binny of Valley field, apainft 
Fir Alexander Brand of Brandsfield. The {aid Sir William and Sir Alexander entered into a 


ing 5000 ſtand of fire- 


wrecment/Sir! William charges Builie Brand for Z. 5000 Stell. as" his third part ok the = 
ſaid proßt; . 10 ſuſpends, on thir reaſons.” in, That the ſaid contract was found defama- 
tory at privy council, againſt two noble perlons therein named, and fo cannot be the foun- 


dition of 4 charge now. 2dö, It is null as Wänting witneſſes, and not defigning the filler 


. 


up of che date, which by ocular” inſpeckion is done by another hand, different from th E 
U ritet of the body af the paper; and being poſterior to, the act of parliament 1681, got © 
ſuppliable by condeſgending on the Writer, 'ex poſt facts. "ztio, Though, by an act of 
rreafury,” Sir Alexander Brand was once allowed ro retain the fad E. 1 300 Sterling out of 
the firſt end of his e eee and Shetland, yet they have fince put à ſtop to it, 
on the diſcovery of their private tranſa 


allowed to retain the {aid” L. 1 300 Sterling out of 


for the defamatory. part of this agreement, and ſo that ſentence purged the fault; ſo that 


1 was found goth November 1683,” Watſon contra Scot, obſerved by Preſident Falconer. 


ie paper ſtands obligatory and in force againſt Sir Alexander, | Who is in mala, fide to ob. 
truce this, being in pars if not n majore culpa, as to that defamation, than Sir William Binn 


i; to the ſecond. Anſwered, That the writ was probative though wanting witheſſes, being 


un re nercuttria, and a bargain for arms; and where there were three or more parties coa - 


tractors ſubſeribing, tliey were found mutually witneſſes one to another, 19th July 1676, 
Forreſt contra Veitch: And as to the objection, That the filler up of the writer's name and 


5 * 4 * X | 


date is not deſigned in the body of the writ, the ſame is no nullity, nor required. by che at 


I 
* 


To the third; anſwered, That the act of treaſury neither is nor can be recalled, ſeeing he is 


enpreſsly allowed retention of as much of the tack· duty of Orkney in his hands; and which 
he actually detains to this hour; The Lords repelled the nullities, and found the writ valid 


and probative; he always proving his condeſcendence, chat it is filled up by Sir Thomas 
ennedy's own hand. And as to a preſent decerniture of paying Sir William's third part, 
ſome-of the Lords moved, that on Sir William's finding caution to refund if the exchequer 


| ſhould reject the article, Bailie Brand might be decerned in preſent payment; but the plu- 


rality thought it enough to find him liable in his third part, and delay the payment and 
extract of the decreer till the iſt of September next, that Bailie Brand might medio tem- 
pore apply to the exchequer and treaſury to get his accounts finiſhed, and that article al- 

lowed,” and taken off his hands; but ordained him to find caution to Sir William, to pay 
— bhew Toon hegnttn eee. 8 


| TY | J 


In this cauſe, the Lords took notice of ſome reflecting, in diſcreet expreſſions in Bailie 


Brand's printed information, and among the reſt of thir wotds, that what he had faid did 


prove Sir Willianr Biqning and Sir Thomas Kennedy to, be infamous cheats, not worthy 


to be;converſed with, and who ought to be aſhamed to ſhow their faces in public again; 


for though they had been fined for attempting bribery, yet veritas convitii non ſemper ex- 


cuſat, and he Was equally guilty, and the ſentence did not per expreſſum impoſe infamy : and 


if beating pendente lite, loſes the cauſe by the act of parliament, what deſerves he who 


1 rſuit and at diſcuſſing, they inſiſted on thir reaſons, 1mo, That the depoſitions 


robs one of their reputation, by ſo public a defamation ? The Bailie being called in, and 
aſked if he owned theſe words, and if they were his own or his lawyers? he ingenuoufly 
purged his advocates, and acknowledged they were of his own adding, being much pro- 
voked by their tricks; but if they offended the Lords, he begged their pardon: however, 
che Lords, ro diſcourage ſuch reflections in time coming, fined him in goo merks, to be ap- 


| plied to pious uſes, at the ſight of the Lords, and ſent him to priſon till he paid it, and 
c likewiſe craved both the bench and the parties pardon for his offence, © 
Movember 20. 1 703. Archibald Hiſlop being debtor to Archibald Smart in Fiſher- row, 


in 420 merks by bond, Robert Chaplain, meſſenger in Dalkeith, is employed to take him 


with caption, Who after he had apprehended, and kept him in cuſtody for a day, ſuf. 


fered. him by connivance to eſcape; whereupon Archibald purſues him and his cautioner, 


before the Lion oburt, for payment of the debt; where ſundry witneſſes were examined, 
dor proving the libel, viz. his being employed, and his negligence in letting him eſcape, 
after he had taken him; and the meſſenger having proponed this defence, that Smart had 
2 he rook the rebel of new, and incarcerate him again, he would paſs from his 


wudiay action, and that he had accordingly taken him, the Lion found the ſaid alled- 


geance relevant; and probable by witneſſes; whereupon there is an advocation raiſed of the 


; were 
not 


Rion, and ſo his counts ate not finiſhed, whereby = 
he cannot pay their ſhares; till he get it allowed. Auſtbered, to the iſt, They were fined 
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WK ander, his ſiſter ; and in caſe they. ſhould die without heirs of. their body, or unmarried, | 
| then the ſaid ſums ſhould fall, appertain, and belong to the ſaid John Inglis his children | 
Procreate betwixt/ him and the ſaid Marion Glendining, mother to the ſaid: 
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1 away, his chi drenns right; but found by the bond produce, conjoined with the contradt 
of marriage, and his declaration therein, that the ſum of the wadſet did originally belong 
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-creditors,, to the 1200 merks,. and reduced}: the ſubſtitution, unleſs the.children 
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** bene 45 or 
et Wright being anarric 
E 110 5 to 4 grea Hart ph "gi means, ok” perl 
Thoms Paterſon, late” miniſter at Bortbwick; and A0 into A . re ſhe fn. 
eld two ſeveral difpoficions and conveyances. of her. means, partly f in favour. of ber ſecond . 
_ huſband,” and pirrtly of her mother and bters ; 4 and the a whereon ſhe died, teſolving on 
ſome alterations, the ſubſcribed a third diſpoſition ; Fl ng herſelf. weak, the ſent. for 
her ove und other friends, and particularly for M r John Buchanan, who was matried 
to one of he filters; and when they One. come the told them ſhe had made a new. diſpo · 
. fition; and putting g ber hand in her poc Fete A defi to give. it them, and miſüng it, 
the expoſtrlared with Mr Paterfon ber Fry ſhand, for taking it from her, and deſired him to 
bee it3 and he replying, that he conld not truſt it in Mr Buchanan's hand, Who was his 
uufrzendd, who might keepit up, or cancel 1 it ; bat he would ſend for George Robertſon, who 
Wrote it, and he might read it over to them; but ſhe perliſted till to have her e = 
redelivered to her, aid bade Mr Buchanan, and others preſent, either take it from him, or 
ſend for a party of the town · guard to cauſe bim reſtore it. During this conflict and confu · 
6 the wi expires, and Mr Paterſon keeps rhe diſpoſition : whereupon/Mr, Robert Wright, 


her brother, Wien his ſiſters, and Mr Buchanan, AS; huſband to one. of them, for his intereſt, - : 


raiſe a reduction againſt Mr Paterſon of that laſt di afition, on thir, reaſons, 1 m, That it 
_— but ſome few hours before her death, an ſo, being i leo, can never. tranſmit 
- the heritage to the prejudice of her heirs. 2do, No it was .clicited by importenity, ſo. it 
vas never ee but clatdeſtinely ſtolen from her. 310, It reſerved an expreſs fa- 
eulty to innovate or alter, which ſhe did efſeQually by ſecking it back from her huſband, 
and,-upon; his refuſal, ired thoſe DO to take it from 1 0 which was equivalent to 
an actual revocation ; and eraved t the women preſent about her, at the time of her 
death, might be Examined on the above-mentioned circutuſtances,. Anuſwered for Mr Pa- 
terton to the , He did not, boc Toco, inſiſt for the heritable eſtate, but only for the 
- moveable bonds and debts, which the reaſon of deathbed did not ſtrike againſt. To the ſecond, 
pe wrſt being now in his hands, lawful delivery muſt be preſumed, and not that he got it by | 
ay vit ious contrectation; and by our Jaw it cannot be taken from him, ſave only. ſcripio 
del furamemo', yer, in fortification, he offers to prove by the writer and: witneſſes, chat they 
ſaw it delivered fairly. To the" third, The diſpoſition. being once complexed i in writ, 
though ſhe had à power to Alter, yet that muſt be underſtood to be done babth modo by a re · 
| Veration, likewiſe in writ, ſcein; g unumquodgue eodem modo diſſolvitur quo colligatur, l. 35. 
dt reg. jur. even as a nuncupative teſtament might be recalled and irritated by a ſubſe- 
quent contrary teſtification of their pleaſure, by word of mouth "allenarly; ſo here, 2 con- 
rario, wrn was  Tequilite to take away writ, and which ſhe. might have cauſed Mr 
_ Joby Buchanan do, by drawing fix lines of a revocation; but. ſhe never deſigned any ſuch 
thing: And as ro the women witneſſes, they are not receivable in law, except in puer - 
Per io, "where men are not admitted; and ſundry of them expected legacies. The Lords 
' thought; in this caſe, though ſhe fad not reſerved a faculty to alter, yet the very, nature 
of the right implied a power, it being donatio inter virum et uxorem, which requires leſs ex- 
Pfei een than other deeds, and could not be ſaid here morte confirmari, whiere ſhe 
_ haGeraved it hack, and was refuſed ; fo there was here a double power of revoking, one 
1 by the law ind the other conventional by the writ, and Nt this affair could not 
underſtood without a previous trial ; and therefore, before anſwer, they ordained the. 
2 diſpoſition co be produced, and probation. to be led by either party on their ſeveral 


Fances. as to the delivery, and her requiring it back a 
2 ic in 


y 
You 1. F _ to be examined ; for theLords have taken expiſcations of the 
( 9 * 8 A | | 


3 C os po - | manner 
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gain, and to what end; if only to 


We heirs ante his own ; and there prefc reed Mair and Gordon, the ; 
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urph, .acqualdt, "Bale arren, 
N 1 Were PE vnlawfu s ited 5 905 xds; hid 5170 | 
pride e hohes d Ft n 6 15 donc dùfſe to os and. feize. = 0 me. He ce 
be en We seceunt it Was nigt Ut tine, bei 1910 foren o 10. Os ock, and, gar, an doubting if 
Hel 4 oblige, they 158 Ae 4 e 13 And 10 ited. a complaine ic the Lords, 
ADE N ch acks ene 1 1799, *com mandivg. magiſtrates, when re- 


dufreli eo leg rheir coneptitnce without Gels by. Phe ee defence; was rms, Tha | 


s ang meaning the acts of parliament... which. muſt, nat be 


ailie. ; in 
n_alleep. in his hed... may be 


night, the informers being. 2 9 he. knows. net, 1 
charadter); and: if they maldefſe in the Exerut on, and, break. up. cabinets, and carry away 
bank note ſtead: of pröhibited goods, ht afrerwards withdraw from, all, than, 
at! diforders may >follow- 0 ſuch Moc kanu ſelrebes "And ur old: act of par lament, or- 
dans all: may! 8 5 home 0 Allcir houſes after the ib eib the bell, Which Was then at 


_ hinge! clock ar nicht; Ti hct 44. partner 14.36) ; and every man's. houſe ought tio 
bels ſan@vary under ener and Aoud Gf en iphr, the 8 o ſaying. truly, er Sela 


udn neither can dhe matifftätes be were to. prevent. tumoſts ANC 0 e les if ſuch 


execute were alone in the nig ht- time! And, oh hir rounds, the Lojds,. on the 


| rothiof/Noveniber 1! füünd Sir William Uke, eRion, illegal,” \bechul L before the ſan. | 
. Aiſaer din Abbe Lords are the juterpretets of the 175 fo their greg t rule ole mult be the le- 


eillavaidoneming te make the Aw effcctual, will de 1 . eluſory if magi- 


3 krktes de abe to eau the ſegſe of every 9 5 15 ſhift the execution. on the, pretenco 
5 off inconveniendies that m Vafiſe; for thar is to make rhom'wiſet than, the. low and to 


hm end is che word india Without delay, infert ig the ab, which, ha 0 Known fixed 


vigour of 
Loc 


4 
a t£%S 


all theſe laws is in che preſent execution ; For, if gobds imported. from be under 


tte covert of law en Ante ſuch u houſe, And diſcovered on this freſh, putſuir, if cnc. 
| -xoncebe not given, hey mey de trafſpvreed ere . to. another Place z and all na. 


tions allow ſuch Inquiries at any time, . And ce erity N the, life of ſuch 
.execurions; / ſuſtices af peate give w. arrants t fearching for ſtolen g gods even in the 
England, ehe xGſttien* can enter brew erſes, and break up doors, if 76 
fuſed! e "at- an time; ; and © there 18 nothing without ſome. Inganyenicucies. at- 
wah Fe © the 25 79 75 BIR theſe, mult, 8 y, preponder. The Lords 
Ns de Tequirgd, At any time of 
55 117 War 29885 in 71 — 


E oon. 8 all Toy” Sv Fg 0 in hed” $4 en not. to be 


Bailie's ſecond: defence! Wus, He was not obliged 'to o give bis concourſe 72 8 they 


did not ſpeciallg eondefernd on the Houſes they craved 10. be levee "neither 7 


the place of the to], nor eile inhabitant; Vo the cy migh tas well ſcek a general concourſe 
he 


feered, ey condeſcended ſufficiently, that they 
reſtricted themſelves to t bouſes; neither : might. 155 in former know, ihe. name of the 


maſtet of the family; and though he had. it. might be unfit to, divulge. it, leſt private no- 


ties be ſent them to abſeond and withdraw the £0 ods, which totally. evacuates and diſap- 


points the aw: und rhough” this may ſcem to Te ect 9 the magiſtrates, as. ſuppoſing them 
not faithful in executing their las; yet they being render? t to bring their neighbouring 
buͤrgeſſes to trouble, it may be more their iötsteſt that the) be not a -quainted with the par- 


ticulur hquſes. The Lorde found the informtrs were not bund to 4857 the 4 in- 
habitants, dt maſter, where they craved be ſe arch 7s be mage, 3⁰ MI A - 
ona fide, and by probable iprivranee, ſeeing "the chaule ® 


zed, H e acted 


of this new a + was 
dubious, and <A, might "fationally ſtümble, N being _the,. 8 leſlor's advice 


for hien; and by-the 93d act of. patlaiept 1425, ges are by "mmanded by determine ſec) 


andy ſcietins uus, which he dig. The Lords t ied the Baile fro fine of 900 


merks-tmpoſed by che law; and found his excbſe relevant as to Weben + bee cheſe 
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e en LORD s 0r $8 $81 ON, 6 10 
5 4s - The Lords adviſed the debate Sinclair of Barack: * Sinclair of Soutkdun. 


. was a comperitios, bet int two adjudications, boch bf dbem peing bot implement cf ſpe- 


chis reaſon, thats before the korty days of the ſpgcial charge to entet heir were run, Southdun 
h res his fammons. of ad) 


co incident ih. The forty, days of the charge, contfery to all form: and law,” which require 
chat either the forty, 1055 of the. ſpecial churge be elapſed before the ſummans thereon 22 
b TE or elle if. jt be execute during, the currency of theſe! forty: days, that ir have 
\ twenty gone free day s tor che firſt, diet, and fix for; the ſecond, over and aboye the fort 


16214 Which ſpecially: require the elapſing of the forty; days of the charge hefate executing 
ie ſum wons; which not being obſerved. by Southdun, his prepoſterous diligence muſt be 
declared null. ; Anſwered for Southdun, 10, Elis adjudication. being all proven ſeripto, 
We not t-) dietx, but only one. 2do, Though: it had, yet by the .continved practice 
and ſtyle now received, theſe, duplicate inducia of forty days, and then twenty one and fix 
Z 7 the two citations.on the ſummons, are wholly,jn deſuetude ; and by our 17 there is 
nothing more ordinary pow than to ſe hem bath ut onr time, providing the day of 
compearance in the ſummons be made to a day, poſterior, to the outrunning of the forty | 
days of che charge; and to ſuſtain. chis, as a: ſufficient nullity: and vbjeftion now, were to 
caſt moſt: of the adjudications. and diligences in the natjonz Which were of maſt dangerous 
equſcqyenge eo ne people's ſecurities and rights: And it is eonfftſſed, that it: is practiſed 
in general charges, and ſummonſes of conſtitution follow ing thereon; and: there is the ſame 
parity; of. reaſon; to. ſuſtain it in ſpecial charges, that the Gee ene might run tope- 


| ther, and be coincident with the days of the charge; even as the Lords found; rIth of 


February 1680; Gordon contra. Hunter, that, though: an ad} udicat ion for T ſum requitin; 
requiliz; n to be made did not mention it, yet they Albee it kill to be produced for ſuſ - 
taining the adindicatiob; and even ſo may à ſummons of removing be raiſed and executed 
Within the forty days of the warning, providing / t day. of oompearance be without the 
forty: days. Replied, The general charge was introduced by cuſtom and the deciſion of the 
ords, and Was little known in the year 1340, when chat act of parliament was made, as 
de by Sinclair” s.deciGions in Match. g40,likewiſe marked by Skene, who calls p 


ſonal rights audæ promiſhants, or bart. rights, dchording to chat maxim of law, 7 bddake ; 


dis paftis Frepsferuntur nerum dominia,. et nulla ſalina nulla terraꝝ So that the act I 540- 
115 1 IA 1. 25 bre, 155 1 | wo Is moſt in zue in thoſe! Gyn and 


in judgment, which this is not; as 


of Relford 7 5 pr; Nenn, rake bond to one - William 15 155 1000 ge Bel in 
664 Logan charging for his money, Bellord prevails with David Home to give Logan 


2 bond of cortoboration of the debt in 1670. Home being afterwards diſtreſſed for the 
lum, he takes courſe with it, and on payment obtains an aſſignation to the firſt bond where 
Agar was bound with Belford; and the right of this comes by progreſs to Robert Clarkſon, 


who! purſues Edgar of Newton for payment. His firſt defence was, That Home, his author, by 


granting the bond of corroboration becaine upon the matter a! co-cautioner with Edgar of 


Newton, and ſo can only claim the one half, and he muſt deduce and allow David Home's 


10 Which makes the other half, ſeeing cautioners muſt relieve each other pro rata, and 
uffer equal deduction; and that it has been ſo decided, 23d February 1671, Arnold contra 
Garten; .and 18th December 1701, Agnes Loch and the Viſcount of Strathallan contra 
the Lord Nairn. Anſwered, The deciſions did not meet with the purſuer's ; caſe, for there 
they. were bound as cantioners with the principal who granted the corroboration as well as 
hey; but here Belford, the principal debtor, is not bound in the corroboration, but only 
avid Home, 240, In; Strathallan s caſe, the corroboration was drawn to have been fi igned 

dy Nairn likewiſe, ho did not ſign, though: #n/xitu of his binding Strathallan corroborated. 
| 3010, If David Heme had paid the debt when he gave the bond of corroboration, and taken 
am aſſignation, he would 4 made Newton pay him the whole, and perinde eſt, that he 
on is: corroborative ſecurity, which can never accreſce to Newton, with whom nullum 
905 negatium.... The Lords found this caſe different from the former deciſions, and that 
5 85 eguld crave no deduction here, but was liable in ſalidum. Then he alledged, 240, 
ere retention and compenſation, becauſe, before ever David Home aſſigned this 


cial chſpoſicions, wherein. Barack repeated his redyivn af Soothdun's: adjadication as null, on 3 85 


udication, and exceed the ſawe within the forty days of tbe 
arge; £0,cOMpEar upon, twenty; one days warning. a part of whichi\ewentyone: days. 4 125 


ing in al ſixty⸗ eight days, confotm to the tobt at; 14%, and the 27th act 


Earl of * Caſlilis Nene Macmarcin a 


00 . ene Was bound « cautioner for the ſaid David to Mr ah Veitch miniſter 
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at Foulſtruther, and ſundry : others his creditors, an- 


üb one be engaged as fidejuſſor or exptomiſſor her is a bot | 
Wards become cautioner for him again, that here his jus retention may be well founded 
eyen before diltreſs, becauſe I confidered they cannot in la compel me to pay till they | 
firſt relieve me of my cautionry, - and will have jos retentiunis till then; but the Lords 
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[| 


f * . » * r 8 
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e e e ditors, and he was expreſe pound to free and 
relieve me of the ſame, and ſince that time 1 have, been diftiefſed: on theſe cautionries, and 
Forced to make payment. Aiden lis being cautioner before the date of the aſſign. 


Tion non relevat, "to afford him either compenſatien or retention, unleſs he had been d i. 
_ -1trefſed and \made payment befere the intimation, as was found, 22d Jamary 1663, Wal. | 
| dace contra Edgar qth Joly 1676; and 22d December 1665, both marked ' 


, by Dirleton: 
and Stair, àth July 16/6, Rollo contra Alexander Brownly, where tlie Lords found 2 
«debtor taking aflignation to his creditot's debts could not compenſe, unleſs it Was intimated 


before his debtor was denuded by affignation, otherwiſe there was no conchrſus debiti et cre. 


diti before intimstion. Replied; The caſe of the decifions eited was, where aſpgnations 


were taken to extrinſic debts, whore the-creditors, whoſe bonds were aſſigned could know 
nothing thereof till intimation was made to them; but here David Home; when he aſſigned | 
| Edgar's bond to Clarkſon, he knew very well that he was ſtanding debtor to bim b) 
clauſes and obligements of relief to free Edgar of his cautzonries for him; in which caſe 


the Lords have always found ſuch a Cautioner, even before diſtreſs and payment, had right 


. | o ſeck retention and compenſation even againft a ſingular ſueceſſor and an aſſigney for an 
onerous cauſe, as wes decided, 2 4h December 1690, betwixt the Lord Ballanden and the 
Lord Sinclair, arid Sir James Cockburn; and fince that time, betwixt Sir Patrick Scott of 


Ancrum and Walter Porterfield, about a; de 


417 J 


br of James Seare's of Brite Some chord. 
'for-an6ther'in-a bond, and H that other after. 


| thought there was no difference; which was firſt, [bur ſoftuined the-compenſation, eſpecially 


_ ſeeing he has nom made payment of the ſame, | OD. 


given in, 
no damages, ny. happene. Were one S | 
- 1oppolition and xeſiſtance to the execution of law; he Was primus in mFearu,” and law ſays, 


3 


# 


Derember 3. i703. I reported Mr'William Gorden contra Sir William Hope. On the 
_  .. Fothiof November 173, the Lords haying found the teRion illegal, they ordained Mr 
Sordon to be heard upon hi s damages ſuſtained thereby, * whereaf a cond! 


he his damages ſuſtained thereby 7 bendence being 
amounting to a great ſum, ic Was alledged for Sir Willam, he could be liable in 
hes, uſe if any happened. they Were ecaſioned by Mr ( ordon himſelf, his 


* 


damnum quod quis er fat culpa ſentit; fentire non. videlur, l. 203. De. de reg. jur. for he had for- 


' tified and barricaded his houſe befor the ęjection, and threw ſtones out at the windows, 
and threatened to hoot guns; whereas if he had given obedience to the laws, there had 
| theen no «loſs in removisg his pleniſting. 248, If any fkaith Was done, the ſheriff and his 

olficers muſt be anſwerable for it, who, by the acts ef parliament, are intruſted with the 


©xecution of ejections, and ſo if any malverſe was committed, he muſt be countable, and not 


Sir William, who was not preſent. giio, The ejection was found unwarrantable on a very 
mice and ablſtract point of being done before ſun-riſing, Wherein eminent lawyers differed; 


and the deciſion being new, it is hard to make it the foundation of a claim of extravagant 


A damages againſt Sir William. -: Anſwered, to the firſt, That he denied any deeds of violent 


reſiſtance were uſed, but if he was illegally attacked, he might defend his houſe, for «bi 


Vi illicita infertur, ri impune rgiſtere licet; but he uſed only legal remedies, by applying for 2 
luſpenſion, and obtaining a ſiſt of execution, and the very next morning after it run ot, 
be was aſſaulted ere he could get it renewed. To the ſecond, all empleyers are liable; 
aud if meſſengers exceed, not only they, but their employer may be convened; and it 


were abſurd te make either the ſheriff or lion accountable for the malverſations of their 


mairs or meſſengers; but here the ſheriff-officers were only brought pro more; for all was 


done by Sir William's own ſervants who came alongſt with him. To the third, It was no 


more than a natural conſequence of the illegality of the ejection to find damages due, other- 


-wiſe delinquineies went unpuniſned, and lucrareiur ex qua culpa; and he ought to have his oath 


In item, ſeeing he could not prove every particular chair or other houſehold pleniſhing hc 
then had. The Lords found he ought to have his oath in lilem, ſeeing ke could not 


prove 8very particular. chair or other hoaſchold pleniſhing he then had. The Lords found 
he ought to have reparation of his true damages as he ſhould inſtruct the ſame, and repel 
/ T ag I 
December 3. 1703. Napier of Kilmahew, as executor to Sir George Maxwell of New- 
ark, purſues Sir Hugh Campbell of Calder for payment of à ſum contained in his bond to 
the ſaid Sir George in 2667. Alledged, 1mo, The bond+is null, wanting the writer's name 


and deſignation. - Anſwered, He can never quarrel rhe bond on that defect, becauſe they te. 
terred the verity of his ſubſcripzion to his own'oath 5 whereupon there is a commiſſion dis 
' rected to Cockſton, to take his depoſition at home, in reſpect of his indifpoſicion and age; 


and when he comes to depone, he denied that he ever ſigned any bond to Newark in 1667 ; 


. whereupon they finding it was only a miſtake in the extractor, the bond being truly dated 
an 1661, and he had made the. figure like to 2 7, allowed him a new commiſſion to TT 
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if he did ut truly: in chartbondny166 13-which/cor 


and ſorbs term W eifchmduced fon not reporting it. Calcer applies by a new bill, repre- 


br 


* 


dated in 160m and nc putſut for it till: 170, being 40 years theteafter. Anſwered, to 
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+ firtt The lau dves not: oblige the purſuer to furniſh the act in this caſe; and as to the 
_ "ſecond, it was a mert error in Writing one figure for abothet, The Lords granted a new 


million was neglected to be extracted. 


3 


ſenting; , Thatethey ought to have furniſhed bim wich the act, 2do, They had dif. 
.,gaiſed/the, date to preclude him af an obvibus defence of preſcription: ariſing from the bond 


com mino, on Sir Hugh's wn charges, to be reported betwixt and a certain dai but declared 


| 4hey'did/not/ (looſer ner take off the circumdqction; but if he ſhould happen to die before 
| . theitime of his deponing, the deeteet hond go out againſt him; but allowed him to be 
Heard bn che ſepärate defence of preſcription: Againſt which it was alledged by Kilmahe w), 


that 9a it ware preſcrihed, yet that did not ſo take away. the debt, but I may ſtill prove 


ii to be reſting ow ing by his bath. Anſwered, Preſcription being founded. on ſo long a taci. 
turnity and filence, it is reputed equivalent. to a diſcharge, and paſſing from the debt, and 


A totaf extinction thereof; fo that che debtor's confeſſion that it was never paid, can neither 


5 


"revivecit;\ nor make it convaleſce. The Lords found; after 40 years preſcription, We a6; "FR 


was nor obliged to give his: oath, whether it was yer reſting owing 3 and though be ſhou 


confeſs it, Yet he was not in foro bumano liable for the debt, whatever he might be in foro poli == 
el confeientue. Then Kilmahew replied on interruptions, by proceſſes within the 40 years, 


and his own minority ; which the Lords found relevant, and admitted to his probation. 


1 


'2gth January! 1703. It was a declarator, that any eaſes Kinfawns, his uncle, got of the 


debts de Paid and t ranſacted, they dught to accreſce to the Earl; and the creditors Who gave 
the eaſes being ordained to be examined, before anſwer, on the quota, and their oaths coming 


to be adviſed, who acknowledged ſundry years annualrents to have been then quit by them, 
the debate araſe; if the lady and her ſon were obliged to allow the ſame, becauſe Kinfawns, 
ber huſband, being made. aſligney for an onerous. cauſe, his cedents oaths; could not mili; 
date againft him.” Anſwered, The principle of law held good in the general, but had ex- 


iſtantiste caſe, the Lords had recurred to the cteditors oaths, though it was but a ſingle 


teſtimony.” The Li rds found, if Kinfawns, had been alive, his own oath or writ could 


on Kaze hquidate the eaſes he got when he bought in the debts; but that manner of pro- 
ation now failing by his death, and he being the Earl's uncle and acting in his affairs uni- 


he gaſe of this ſum; the Lords rejected it, as ultroneous and not probative. 


* F * 


_ "December g. 1703. Elphinſton and Robert Allan, her huſband, contra the Lady Airth and | 


. herſhuſband! By contra of marriage in 1650, betwixt Sir Thomas Elphinſton of Calderhall 
and Mrs Jean Lauder, daughter to the Laird of Haltoun, there was this clauſe inſert, And 


them 
deſtinate to 


. 


| a | | 8 \ 
* * 0 * 


* 
* 


beptions ; as Where the party tranſactor was a near relation and acted as negotiorum geſtor, 
aud was now dead, fo that his oath on the abatements could not be got, in fach a circum - 


A pecauſe dhe lands are provided to the beir · male of this or any ſubſequent marriage, hilk 


Verſally -{angquam"negotiorum geſtor, therefore, without making any general rule, they found 
the [ fes proven' by the creditors depoſitions. But one of them, viz. the Laird of Inchſyra, 
having decesſed before examination, and emitted a declarator under his hand anent the cafe 


ug 


nlelves, ſeeing no inſtance can be given in our law or cuſtom, where proviſions are 
but they ate left to the providence and diſcre- 


Faden die. The Earl of Nortbeſſe contra the Lady Kinfawos and her ſon, mentioned 


. | 


V 40) 2E Te 1 8 k DAW S ie 
;tion of the father aht why Ig ld tauglyters he mvv pr abel bor an chiat cuſe than he | 
D over imiMonce,)andiangrovided2 fand ricbas certiing, | 
been en eſdafte of the wrrzter e zſert hei worde of ee e eee 
r 
Words, ia which gases, br Färber e em che daughters allen we £55000 merks,” mg 
„ this rational interpretation feſtrücbber tel the tuo Jhimediare- procedent icaſes, of 0 
ber of another wartiage or-His/orher heir cale whatſuevers but not tasthechind taſe, gf 
A4 heir ofthefame martigge? Anditheſe words, 'of debarting*he daughters. clearlj import 
= his; for gebsceing, ſeclulion, and/privation;ipreſuppoſe van amtecedent?!rightgrwhich the 
;” wa. Ne ee, when they had a Brother of the ame inarriäge g for the com. 
mon lab debas bed them #10 that the ber ven bunu is not 50 be arrended? hete; but tie 
5 meaging of parties, which is the yopine et dium in fall human tranſactions. Hiſwerad, | 
gere parrſes have clearly and diſtinctſy enpreſſec their minds, there is uo mote: room leſt 
| for conjetures/ ele judge waz, en ſach novions, change Int drantubitaniste ihe wills an 
nagreements Of parties at their pleaſure; and therefore, by un expreſs act of ſederunt in 
1598, the Lords, ro. repreſs fome arbitrary Jatftudes that had bern raked; in ex poſition of 
clhaples, dedaved, in all time coming, they would interpret irritant qlauſes and the like, 
conform te the preciſe words nud tenor thereof, ſeeing d clanis um gt unplens locus: dn. 
. jefuris'5 ind however unuſual ſuch a provifton to dauglters muy now ſetm, yet we know 
not their views agu deſigns after ſo ſong a time; neither willanyAay thecfauſe is unlawful, 
ſeeing, by che twelve tables, and ſubſequent Roman law; :allthildren camd in equally, both 
ſons and daughters; and the aas of Holland folloc this natural curſe! of ſucceſſion: aud 
tue inequality ef primogenitare was much augmented by the feudal law. And the Lords bad 
Juſt the parallel caſe before them; between Borthwick of Cruickſton and tos: filters, on the . 
4th of July 1694, where They! ſuſtained: ſuch a proyiſion to daughters, and w hereupon there 
45 a dccrect extracted. There being an evident conflict: here berwixt rhe würds and letter 


” 


way $ 


A 2 ˙ » ͤ — ee er er 


r 


n the one parte and che ſenſe and meaning on the uthter, che Lords were loath 10. devine 
from the clear words of the elgufe, though they dere generifly convinced it as not ſo de. 
mened by the parties; yer, in Tepardirhedefenders had nöt fen that decifiom and decrect of 
3 © "Borthwick%; they waved'this fitit alledgeance till they ſhould ſee that ptactique; and pro- 
C.cC—eded to the ſecond" defence, the it was only! the theirs male and of tailzie who were 
pound in that Provißen, aud the Was neither, eving their father had ſaldl the lands of Cal. 
5 derhall Anſivered „ Their father being liable Pr acepriont hereditatis by: accepting the diſpo- 
ES ſition, his tanovaring the tailzie could not prejuige* the daughters“ The Lords / repelled 
api 24 defence, in reſpect of the anſwer,” Then Aivth'recurted 1o.tlie-34; wiz.) That having 
=_ -purſi ued for rhe 4-4 ,000 merks, and obtained a decreet, they had accepted that in ſatisfaction 
* of all other provifions, as they had reftridted themſelves thereto. Hnſtuertul, I can never 
homologate nor renounce 4 Tight 1-know not: Nitil conſehfas tam cuntnanium t quam ipm- 
the 11000 merks, knew notling of the more npulent proviſion made them by their mother's 
Contract, Which we may eaſil believe” they would never accept 11,000 merks for 
25, 000 merks ; To res ipſa loguitur, that their purſuing for 11;000'\merks will never cut 
them off from the ſaperplus, nd more than if à ereditor for 235000 merks had purſued him 
as liable on his dipoſition to pay him 11,000 mietks, to Which his debt was only ſtated, 
Would be precluded from inſiſting for the remainder of his bond. The Lords did not think 
it properly a homolugation ; but conſidered that Sir Thomas's diſpoſition to bis eldeſt ſon 
Richard Was expreſsly bardened with the ſaid 11, 000 merks allenarly to the daughters, and 
ſo accepted by him, therefore he could be no fatther Hable than in the terms of that diſpo- 
ſition, ſeeing it was granted ea lege, and accepted on the ſame conditon, he could not be 
overtaken, as repreſenting by that dif poſition, for any more than the preciſe ſum there by un- 
dertaken, unleſs they could fix ſome other paſſiye' title upon him, beſides bis acceptance 
of that diſpobition 3 and therefore the Lords, by plurality, ſuſtaived this 24ird defence 
0 aſſpilzie from the purſair founded on that medium uf the diſpoſition, but prejudice of their 
infiſting to wake” ber fiabſe on any other paſſive: tire; for it was thought, that, in thir 
cuſes, rupienda et | oceaſio que præbet benignius reſpunſum; and t hough lex contratus erat fe 
feria; yet ubi equitas poſtuiat, ſubveniendum-eſt-; in ambignis et vbſcuris-ad benigniorem ti 
ma xine ihitatam interpretationum' propendere dabem u.. 
VDecember 10. 1703. Rae contra Blackwood. Sir George Weir of Blackwood being 
cedſtor to/Cofſe in Glasgow, he arreits in the hands of Johm Graham and'nine other pet: 
ſons ſuppoſed debtors to Corſe; and after 4 long cumpetitition among the arreſters, Sir 
George's diligence is preferred to them all, info far as concerns the ſum in Graham's hand. 
"Then compesrance is made for Bailie Rae in Glaſgow, a go. ereditor; and he propones im- 
Wood may ſimply abide by the werity of che meſſenger's execution, | containing nine or ten 
ſcveral perſons,” in choſe haads he had laid on arreſtments at Blackwood's inſtance. * 1 
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cor d Gesche ben che ep weten hel nien, yet; 
c bon no ocher end hut to eee Ae e in L ee 


1 eee eee rant meſſengers, dacds. winm-. - pever- fax 
far knew) e be alt he was not inlilling;againſt them 5 when he did fo, it 


2 time for Bailie Rae to urge him te abide, at the Ituth rheragts; Replied, That n 
af meſſengg ig / andi nſetp of their exerutions, were tas wiel obliged Ki ot ſimply as the 
ene ee eee and it is not enough 40 abide.wich this quality, that it 


ſo delivered do him; but bere the whole ten being all in one context of an exe. 
ae it Was falſe quogd ſome qt them, it mut Fall quoad Graham and all the keſt, ſee· 
ing lack a jodicial executive act cannot divide, even as a retour ęrroneous in one of the 
3 che brie yo falls as null in 40:um; and one of the witneſſes; here, called Millar, is 
known: to have beben acceſſory, to ſundry the like forgeries befote, and has been convicted 
| cherzof.;-. Duptied, Though to hold in his pans of tranſcribing many copics, 
has put 1 one paper, yet the one has no manner of dependence upon the other; 
and eſto quoad forme of them the;execution were falſe, yet that can;never-falfify or annul thoſe 
that wefe truly done; and the arreſtment is the. ſame as if there had been a8 many ſeparate = 
and diſtin® enecutions, as there were different perſons in whoſe hands the arreſtwents were 
uled z in which, caſe, it would be ridiculous to pretend, that becauſe one of them is falſe, 
therefore thoſe: atteſted and aſſerted hy che meſſenger in other executions are falſe too: and 


in oſs ro ht his honour, life, or. eſtate, upon a meſſenger's deed, at which he 
+ The Lords. on.Rankeilor 8 found Sir George not liable to abide 


5 pt —_— Pf 6k forcing. San og abide by, its erg Jmplic ter, ben he inſiſted 
1 the teſt contained i in that execution. 


December 14.03. Macktellina Walrave 4 Nimmeguen purſues, 552 Thames 2 


bor, Viſcount af Teviot, her hoſband, for an aliment, craving. IL. 500 Sterling for by- | 


nes ſince: he withdrew. from her, to enable her, to pay the debts ſhe. had been neceſſarily 
fatced d 0 contract, and I., 400 Sterling for an yearly aliment and. ſubſiſtence in time 
coming Alledged for the Viſcount, Aliment cannot be due de preterito, for that is paſt, - 


be at preſent nowiſe acknowledges the marriage) ; and it is of a moſt dangerous conſequence 
for a wife to take on debt at her pleaſure, ſo as to make her huſband liable. And if ſhe have 
any creditors, if he be a married woman, then no action can lie againſt her; let them purſue 
dich, and he will give them an anſwer. 2d, No aliment can be claimed pro futuro, becauſe 
'a wife muſt de end-on her huſband's allowance and. diſcretion, . and ſuch a preparative would 


l unlels the wife could ſubſume on cruelty” and maltreatment, that ſhe could. not 
ſafely; cohabit; with her huſband; whereas here any want ſhe fell under was due to her own 
reſtſeſs unaccountable humour, whereby ſhe: refuſed to ſettle at Rippon, which he had ap- - 
pointed for ber, but would vaig and e from one place to another, contrary to his ex- 
preſs commands z: which put him not only to. ſerve inhibition againſt her, according.to the 
law of Scotland, but. likewiſe to-raiſe, a proceſs of jactitation in the Engliſh forms, being a 
deeclarator of immunity and freedom of being married to her, and concluding à prohibition 
of bor aſſerting herſelf to be his lawful wife, which was purſued before the Biſhop 
of London's Official. Anſwered, That cohabitation and alimenting are natural duties 
incumbent on huſbands to their wives; and though one already alimented is not to 
be alimented over again, yet the huſband a indemnity her, in ſo far as ſhe has contracted. 
debt co ſupply her neceſſities; , and. muſt liberate and exoner her of that expence 3 and not 
obly-common ſenſe and honeſty, but even the principles of honour, conſcience, and law, 


_ oblige a huſband to this; and cruelty. muſt not be reſtricted to beating: there may be 


many other ſorts of ſævitia, as to queſtion her marriage when ſhe is in the natural poſſeſſion 
of; her matrimonial ſtate, fully acknowledged by his factories and letters; is it not mal- 
treatment, if the huſband's affection be drawn away by criminal rivals? And the Lords 5 
modify a conſiderable ſam. for bygones to the Ducheſs of Gordon againſt the Duke, and 
likewiſe- an early aliment in time coming, ſupra, 8th June 1697: and Pury obſerves the 
like remarkable caſe, 23d July 1629, Lady Buchanan contrg: the Laird. And foreign 
lawyers art clear, where a woman is controverted to be a lawful wife, ſhe muſt, medio tem- 
fore, during the dependence and trial, be alimented, except in the caſe of adultery : So 
TFontanus and Oolerus, de alimentis, that though maritus diſiteatur eam eſſe ſuam urorem, o- 
mnino tamen alenda eft donec de veritate conjugii conſtiterit, et expenſas ſolvere obſtringetur. quas in- 


terim dum a marito ubfuit fecit; and they aſſign ſeveral grounds on which ſhe may warrantably 
F iz „ maritus ha concurbjnam alat, fi-erebra ſævita utatur, &c. The Lords 
Hoa to be Wales * her huſband's. orders where to Ar and he was not 


always | 


* 1 
. 
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concerned Him, he was willing inſtantly 30 abide. by, ghe-vericy; of the execution 1 „ 


8 


it, which wWas only againſt Graham; 


A dien alimented, and it muſt be preſumed out of her huſband's means, . ve. 


though Sir George has no ground to doubt the veracity. of the whole, yet he is not obliged | 


embolden wives to divert and make ſeparation, and then bring i in a claim of debt againſt her 


mend dons: . 


85 5 . | | IE | j 55 | ja _ 7 x 15 . 

. s, ſoldiers, bos Sue eig cinmonly 5 e behiig ett n, 
LE Ice them, and tar they" ought not te Wee e oor tr ke Ws. 
: ſbpecd ol the . eaſe, bey tecommenced te ſowes of their number, 
to endeavour to'cauſt pay Her bygone dobtä, and to fettle Fohtiewhit pon the. & lady yea yearly 


| þ upon 
| iy time coming; r h * the Viſtoohe for kbit GIG"! SITING atmen 
. __ * December 15+ 1703. George Moir of Leckie, and John Callander of Craigforth, male 
age, dy nen Craigf6rth gives Leckie à bond for 500 merks, And Leekie gives him 
. another bond for 100 güfneas, in caſe Leckie ſhall not be l fulty married betwixr and 
Whicfanday 1 696. Letckie marries Seton of Tooth's daughter before that term; bur it i 
© clandeftine private marriage, without proclamation of bang, und not by Prefdyrerian 
—_ miniſter of the proſent eftabliſhed church: government. Cxagforch churges on the bond for 
EE. "the 100 guincas: Leckie ſuſpends, that the condition did not exiſt, ſceing he was married 
a _ before the time prefixed inthe bond, and ſo it is 7200 jurb null. Callander anſwered, Tha 
dg condition was,” be ſhould be lawfully married, Which he cov) hot ſobſume, being 
AMtent, Without proclamation; and not by a münitter authorized "by "the preſent eſtabliſhed 
church: government; and that he infert the word ſufully into the bond, of purpoſe to pre. 
„ | vent all prin hallucination, © "and puefli g, leſt théy mould make a en 4 pri vate | 
- © © Marriage; and e prove this, he offered to Adddee he miniſter; and other inſtrumentary : 
Ein, > _ witneſſes in the bog? 'totake'oft all ambięuity, and to clear the mea ning of parties, as the 
. Lords have often done ad rimandam wveritatens, and to clear the import of doubtful clauſe; 
in "writs, in Clavage's "caſe" againſt the Lady *Aldy: in December 1681; and Brown 
againſt Laurie in February 1576. Nepled, Latefully married relates not Eto” the folem- 
> nity and form, but to che eſſence of the marriage; now it cannot de denied but in 
' this ſenſe his marriage is law ful, ſeeing his children w. I ſucceed,” and his wife get her 
: i Jointute: and lawful here fi ignifics only' that he'ſhould 'mafry none prohibited by law, or 
- jegrees defended, "as it is underſtood in the Sc act of parliament 1367, out 
1 the 18th of Levititus; and where” Wiit is interpoſed; there is no room for witneſſes, 
Which were to make their frail memory judges in fuch "caſes "which" were of very 
„ conſequence, Some were for gi piving the money to the poor, but the plurality 
j . ' —_— trying g, before anſwer; What the parties meant by theſe Words, lawfully mar. 
J e the cömmuners thereon; for the ords thought, 'thoygh/ witneſſes 
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Soden Tie,” Carſtairs contra Paton; "John v Wilkie, merchant in Edinburgh, Saws a hl 
1 al December” 1697, 7 1200 guilders on Gilbert Stewart in Rotterdam, payable 10 
John Paton, or his order; Paton indorſes the bill and makes it pays ble to Cornelius Van. 
dõerpot; who preſenting it*ro the ſaſd Giſbert, and he refußng ro accept or pay, the fame 
Was proteſted. Alexander Carſtairs factor there e hearing of ihe he, out of reſpect to Wilkie 
and Paton, accepts the bill, though not drayn on him, and adds thir'words to his accept- | 

ance, for honour of the drawer and indorſer,“ and then pays it, taking'/a diſcharge ; then 

be acquaines Wilkie and Paton, and redraws on them; but they ſofiered it to be proteſted, 
In the mean time Wilkie breaks; and Carſtairs purſues aron, the indorſer, kl payment, 
on this ground, that Vanderpot his factor received his money. Aledged, for Nauen, That 
bpbpbe had never any dealing or cor reſpondence with Carſtairs, neither had be any commiſſion 
„ to accept or pay that bill; and if he did it te benbür Wilk ie his aeqdaintance and 
Ftiend, it impuier,” having followed his faith; and though he mentions the indorſer as well 
„ the drawer in his acceptance; yet he has not followed the rules of law nor cuſtom of 
merchants, to make Paton the indorſer Hable to him, ſeeing they all require a ſuper- -protelt 
= 1 fuch a-caſe, and a notorial inſtrument; and rtimeous advertiſement- thereof; all which be 
eglected. Anſwered, for Carſtairs, That Whoe ver ſimply” indorfes a bill, he becomes 3s 
Wo I dfolurely obliged as the drawer, and is a cumulative ſecurity to the payer 3 21 and the Fr French 
Ds edit of Verſailles in 1673 defines,” in caſe'a bill be protelted, the bill may be honoured, 
paid, or acqquit by any other, heſide the perſon on whom it is drawn, and he will have all 
the rights of the perſon to whom the bill was' payable, Without either aſſig ment, ſubſtitu · 
Tion, or explicit order; and ſo the law ſay 8, lit. de 1 nepot: peſtis, quiſque ſolvendo pro alio licet 
1 et ignorante Horn eum, et negotium un geffit ; [3 17 5 the taking a ſuper-proteſt and no- 
tdtorial inſtrument was not neceſſary in this caſe; and he did all he was obliged to, in ac 
quainting both Wilkie and Paton, and redrawing on them. The Lords ſuſtained Paron's 
bes and aſſoilzied him from this purſuir, Mr Carſtairs not bering followed the courk 

f preleribed by the cuſtom of merchants*in"this'caſe,” #15” ©: + + 

Eo © 'Bodem die. The mutual declarators of property of the hill of Fajbs betwint. Forbes of 
1 * *Billogy and Sir Thomas Burnet of Leys, were this day adviſed and decided. Charteris of 
A be egg as ä 'of- n heritor * a a cal of chis hill, conſiſting o 
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ſundry mountaius, lens, and ſtraths nine or ten miles in eiteuit, hes in 1370, gr. 


> O'S 


charter of the lands of Bullogy lying at the foot uf the ſaid hill, ro Gordon af Abergeldy;: N 
Forbes of Ballogy's author by progreſs, bearing in the diſpoſiti ge clauſe; una cum monie de . 
Fur al cas terra. ſpelian. 3 and by many ſubſequent rights the hill of: Fait is always enpteſ- 


en price; kai e 
Auge and-oror/ privileges in ſome parts al rhe ed bil panielarly boonded e be. 
bal rigtit:from\Cuming of Coulter co the batony of Tilnabaoy, contigue to ſome parts ark 
that hill, and ſo contended wit Ballogy for the property thereof, The firſt queſtion was, 
I theſe words in Kinfawns's charter 1570 of Ballogy, mantem de Fair ad eas ſpedanm. 


pere demonſtrative and univerſal of the whole hall; or rather tax ati te and reſtrictive to a 


— 


found theſe words bee ved to carry all the right to the hill hich then ſtood in Kinfawns's - 


0 


4 conveyed the whole, ; in ſo far as his lands ſurrounded the hill, „and were then undiſponed. . | 


property Where his vaſſals were not purſuing? And the Lords foupd the feu rights contain · 


7 


.. ing commdn haſtutagt, et poteſtatem culturandi et manurandi, he, by his d 


poirties encept only: his oben vaſſals, and none elſe could exclude him but they : and where 
is rights were defecti ve or unconnected, Louſon's charter being ſo eaten through that 
it (was illegible, and the Laird of Skene's was only a notorial copy, the Lords declared they 
would adviſe che probation, to ſee if ſuch; an immemorial poſſeſſion by forty years was 
proven as would conititute a right by itſelf though the titles wete never ſo lame. 


* » 4 * 


..- 4; December 16. 17. Mr Robett Blackwood merchant, centre the Earl, of Sutherland. 


mentioned z ad July 1701. John Warſon being debtor to Mt Robert Blackwood in con- 
ſiderable ſums, and the ſaid Mr Robert being informed, that the Lord Strathnaver, now 
Fuat of Sutherland, owed ſome money to the ſaid John Watſon, and my Lord being 

then abroad with bis regiment: in Flanders during the late war, Mr Robert, by an edictal 


ment that force to put me in mala fide: to pay when it never came to my knowledge. Au- 
ſuiered, Where parties are out of the country, our law and practice hitherto! knows no other 

50 way of ſummoning them, but by. edictal citations. at the market :croſs of Edin burgh, as the 

© communis patria for all Scotchmen, and the pier and ſhore of Leith; and thus hornings, inhi- 

bitions, adjudications, arreſtinents, and all other diligences, have been execute againſt parties 
out of che kingdom, and our law knows no other remedy; neither did any Scotch lawyer 

ever adviſe his client to direct letters to the magiſtrates of the place where he ſtays abroad, 

do certiorate them, being both a novelty and uncertainty where! to find them, beſides the 
_ "vaſt expence: And foreign lawyers arc clear in the point. Berlichius, in his Concluftones, 
. . the, &i naſciatur ubi reus degit, vel citationem ad ſe pervenire impediat, vel alias ex 
Juſta-cauſa acht, unc impune ad ediftalem: citationem per venitur: and Gay], lib. 1. pbſerv. 56. 
un, 3. et ob/erv;; 57. num. 12. determines quod effectus bujus ediftalts citationis perinde ci- 
aum ad tomparendum ar et ac perſenalis citatio, et non comparentem reddit contumacem; et pro- 
eee e er poteft contra perſonaliter citatum procedit ægue contra citatum per ediffum : 
1 and this is like wiſe our law, as appears from Stair, Boot 4. tit. 3. lit. 38. and tit. 47. 7 
duc parties going out of the country, ought to eſtabliſn a factor and fix a domicil where they 
wma de canvened;;--and if they do not, they muit take their hazard of chat general cita- 
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proportion effeiring to that part ot the hill which fronted Ballogy's lands? and; the Lords 
| perſon, whereof be wa not denuded by the anterior feus granted by him; and that it 


den a bligiag oreditors to no more: and George Dallas of St Martin's, in his book of 
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there be iuconveniencies to parties who! ignorantly may pay, this can be regu 


DD 17.703. Linthill contra Dickſon. : Home of Linthill being creditor ta 
Dickſon of Overmains, purſnes Fhillis Dick fon, daughter and apparent heir to his gebtor, 
Land- Wilſiem Stewart her huſband, on this paſſive title, that ſhe had behaved as heir in ſo 
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my huſpand's intromiſſion can never make me liable paſivè; ſich: titles, cam ſapiant delifium, 
mas duntuxat tenere debeut auctores, and being perſonal cannot be extended from the huſband's 
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ſtyles, gi ves us the form bfithe letters of ſupplement on ſuch edictat arreſtments ; and if 


of ſederunt for the future; but as to his caſe, it muſt be judged by che conſtant bygone 
practice; and if this were found igſuffcient hy the Lords, hundreds of diligences of that 
Find againſt parties out of ther kingdom would full in conſequence; and be 
ptopoſed that my Lord Sutherland ſhould firſt depone, what be had in his hand when the 
Arteſtment wWwas made, and when he Ly 
abroad himſelf, or after his return and after t c 
or notſ Bur though all agreed to pone im to his oath, yer the Lords thought fit to de- 
termine the general point of lap for aſcertaining the licges, as to cheſimport of ſuch dili- 


verted. Some 


id W arſon, whether by his factors when he was 
hawfoun after, to ſind out if he was in mala fide 


gences, and by plurality found theſe edictal arreſtments orderly and legal. Sce this caſe, 
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far as ſhe nac jut f omitted: with the rents of her father?s:lunds, either herſelf or her buſband 
her right of apparency, and ſo hoth muſt be liable. Alledged, in, She was not alicqui 


ura, ſeeing de produced u charter of the lands ftom the Earl of  Haddingron, ſuperior, 


to one of Her predeceſſon providing ir to his beirs-mule. Auſcvered, This is an old right | 
ninery years ago und may be changed ſince; Hikeas, de falio the lands being appriſed bya 
. eredireryther father acquired in the ſaid appriſing, and tock it to his heirs whatſomever, 

Which quite alters the firſt deſtination. 2, Yourſelf granted a bond to a confident, 

wWhereon yau were charged, and having rendunced, adjudieat ion followed, which was the 


title uſed in the proceſs of ſale, and ſo makes yo Trableigi che act of ſederunt 1662, in 


Glendining'sicaſe, againſt the Earb of Nithſdale. The. Lord repelled the firſt defence, in 


Went heireſs 2t aliodui fucceſſura, yet 


intromiſſion to the wife whEaWỹRmmay be ignorant and un willing, that her huſband ſhould in- 


volve her, and yet cannot hindert; and this might ruin all heireſſes by binding a paſſive 


title on them withour their o- conſent, which Will affect them after the diſſolution of the 


matxiage by involving them in vaſt debts; the wife here cannot be liable, for ſhe did not 
iintromit; and for the huſband; he is as little; ſeeing he is nat the apparent heir; for none 


"x 0 1 5 - 2 'F «+ 5 N * ; r , EI — WD *. 2 f . 
can be ſubject to behaviour u but He Who can be ſerved heir: And duteb in the Earl of 


Winton's caſe wich one Bortbwick ; at being contended,” that he having / married the heirels 


dof Aldinſt e e eompriſing at ouꝑlit to be redeemable from bim, the huſband, 
as if the apparent heir uad acquirediat, yet the Lords found this was too great an ex- 


tenſſon af aht fict on in law, and that it was not ſo redeemable from him); ſee Stair 19 


July 1687 Sir George: Monro contra the treditors of the Lord Rar and Linthill: bas 


taken the wrong method) for the ſhould have charged her co enter» heir tocher father, and, 
on het renuniciat ion have Adjudgedithir rents as lying in bareditat᷑ jacenie; and then pur - 
ſued the draſband as intromittory, bat to make it ſummarily a paſſi ve title ere both a no- 


_ relty and Rardlhip. Auſiverud, 115 an heirels can evade the paſſtve title, becauſe ſhe does 
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_ or-intromit' herſelf, and her huſband fioklike &vire it, becauſe hig is not ae perſon that can 


ſucceed dt behave, by this oiteular Juggling heireſſes may imm poſſeſti their predeceſſors 
<ſtare, and che ſecurity vf ereditorb be holy overturned j; for a minor will be Jiable pate 
for his tuters and curgtors Imtromiſſions 5 and wHy nut à wife for her huſband's, ho is 


— 


titer in lawiz and though minors will be reponed, yet not without reſtoring what 


Was intromired withy and though the purſuer might plead this to be an; univerſal paſſive 


title, er at pfeſem he inſiſts only to make the huſband: liable in valorem, in ſo far as he has 
intronitted hp ſceing he pretends no other title but as huſband ; and if they will not pay the 


debt, then get huſbands abfkain; elſe it were u compendious way for heireſſes ro marry, and 


defraud their: predeteſſors ereditors : neither are they obliged to run a courſe of diligence b 
; adjudication, ſeeing 1 have this ſhorter method of fixing it as a plain behaviour; and if 
you offered-to-renounce; Iwould nor ſuffer du, betauſe having immixedſi res non eft amplits 
integra. Some of the Lords were clear to find it an univerſah paſſive title ro make them 
imply Rable; but it being craved no higher but. un vnlorem, the Lords found the huſband = 
Mabie in fo far us his intromiſſion ſhould de praven againſt him ; ſeeing they fare una perſons i 
in jure, unit his int romiſſion im her right mutt be repuꝛeditoabe her own intromiſſion, which 
if it were, the: behoved to anſwer her ptedeceſſor's creditors in ſalidum; and here it was 


2 AL December: 2 1 4 703 5 Dryſdule againſt Scotland. 8 John Scotladd being; debt or to Dryl- 


Gale in a certain ſum, be raiſes an adjudication on of this, landsp:und'compeara nee being made 
for the defender; ullellging it was the firſt adjudication, and he would giben him a progreſs 


and lands effeirinig to his ſum, one Mondie, agent for Dryſdale æhe purſueri produces a diſ· 
Alamnat ion under Scotland's hand, bearing That he paſſed from his compearancezi and tn. 


"3 ba 
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ſented 


he know i ol 
clamation an „* —· 


him, 
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N ertrakted. Scotland getting notice of this, he applies by a bill to che . "=p 
repreſenting; that he never „ 
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not by whom, and L nom paſs. from it; fat every forger way bring « 


Faden de James Leſlie, Writer in, Ediüburgh. gave. in 2 A 
Comtie, factor t Campbell. of Lawers's eſtate, bearing, that he, being agent for Lawers, 


% þ 


ow 


| ; regilter where ſtands recorded 45 i 85 2 2 ; 2 48 11 th 


b Rey the. eſtate ; \Mar,!peagceding on an adjudication; and, objeds againſt Mr David's 
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theground: The preſent. Earl .compears; and, produces his public infeft · 


S rights, that they were only baſe, and the bonds gf:providian,.. the. warrants thereof, 


mh Moduced, and.the-fciſins were vor; probative, deing oi the aſſertion of a notary. | 
3 v6 the einn ns mult, wanting dhe notafy's Han on che left ſde of bis atteſt, 


which 
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31 


and he offered to 1 e e as falſe and ctavecd that Dryſdale, and Moodie his 
agent, wih be eited fü 
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1 e Arbe whth- tis name 168 0 mögt and nr ſpecially. irec gute b I 
= » " © the 956th act 1 540, and act 79. 1563, where notaries are ordaited to regiltrate tein: and. | 
0 py 5 5 _ fubſeription they Ake to oe in all time coming, and to inſert t in the books at their ad- 
5 - wil Jon; and who does other wiſe, they are to be puniſned to the death; ond their 1 notes 
a ieee wents 10. make no faith. Anſwered"for Mr David; That now, after forty. ea, 
he Was not bound to produce the Warrants, by che 214th act 1594, eſpecial! be being an 
RG t and fngutar ſucceſſor, who cannot be ſuppoſed to have his debrors r guts 3 but he 
wh pete confirntarion'of the-charters by the Earl-of Mar, with a n againſt the. } | 
© liferentfix, and ſundry other documents of -poſſeſſion. * To the rend, bar che ſign and 
matte is not eſſenrial, nor the want pf it anullity; and the acts of parliament are in deſuetude, 
eneept a8 to the puniſhing the notary; and even the mak lug ſucir an omiſſion death, 2 
proves the parliaments meaning” to have been, not for infotmalities, but where a mu 
8 aſſumed the office of a notary” without being legally admitted: and every” defect ina... 
beiin will not annul it; it is zeue the atteſt is neceffary, and theſe words vidi, fon | 
et abdivi; ate eſſential ; but if A notery ſhall for he preics, I In Dei nomine, Amen, or the | 
"ike, the ſeiG „ wilt [not] bet} reupon null, D egiſt rate, and the notary's de. 
EE f tgnat ion and name being in the atteſt, and the Jon's Sos 00 may ſupply this defect; — 
. himdreds of ſeifins*want the mottty; ſo to make this a naſty,” would lay down: 1 — 1 
7 parat ive to'brangle many ſeevrities in the nation” Heyl ed, The act 214. eited, relates 
nly toprocaracories and inſtruments of reſignation end preeepts of Clare conftat, -Exoniring - } 
E the production of ſuch, but not to diſpoſitions: and bonds of proviſion;-' And as td the | 
confirmation, 1m, Nibil'novi Juris tribuit. Fanta A null right cannot be confirmed ;!nm- ? 
 entis'mu la ſunt nctidentia; quod nul/umieft Tatificari wit.” Ihe. Lords thought the e N 
* fthe euſtem had gone in ibis caſe, and if 


_ vgainſt che fein new, and deſited to know ho! euſ 
"*the act 214. Concetne diſpoſitions and bonds of pelt on and therefore, before deter. 
. they feſolved 16 hear irargued in their O.w]n Preſence? i. ep OG 14110 
"December 23. 1703. By articles 905 A eontract of Mawiagd bewelut Winem Chen el 
Micketaig, Þbrother*to Gadpirth, and Anna Dinibar';' the faid William is tb have in rea - 
- _ Aineſs 15,060 merks of his dn means, and to dake rhe ſecmlties thereof to the wife in life | 
; . and che children in fee And onthe otber part, Anna Hutchiſon, mother to the wh 
„5 Anna Dunibar, the ſpouſe, öblitzes Herſelf ro diſpone, in name of rocher to the ſaid Wit | 
dim fome lands and houſes in Machlin. Wüham deceaſes, leaving ſeveral: children and | 
tis wife behind him, but nerer ſecurec her in her jointure, not: being able ro perform bis 
pF of the conleract. And his children anderedirors inſiſting agafuſt Anna Hutchiſon to 
A Aiſßone the recher in the terms of her obligement in the contract, ſhe eee 
—_ . andcclaratoriof the nullity of her part of the obligement, and eraves to be free, on this 
fan, That ie was caiſa dati cauſa non ſecula, yea Was us omni © cauſa, "William never | 
5: *iving fulfilled” his part; and now being dead oberrutus, it Was become impreſt able; and it 
JJ Hnallugina, and the ohe the mutual cauſe for granting the other, he having failed } 
oho Was Prim, in obligatione, ſne cannot be compelled to perform her part 3 for | condi&'0 
is cauſe takes place, Hive ab initio fine caufa promiſſum eſt, hor fuit —_— promitlendi, que ud | 
ee finita vel non Jeenta, J. 1. § 2 D. de condics. fine: tanſa. Anfugered, Fhat mutual contradts, | 
tz Tike thoſe called in law 4⁰ ut des, facio'ut facias, here res is n, and the one cauſe. de - 
9 üdent on the other, one party cannot crave” implement till ne perform his own oblige } 
ETD ments; but it is not ſo in cute of marriage, where the marriage itſelf is che principal | 
_— ching to be performed; and as 4 wife will get her Jointure though her tocher ſhould never 
de paid, fo thehvſband, wir his heirs and credirars, may claim the tocher though the wife 
= oY mond never / be ſecured | in ber liferent, rhe one not being pendent on on the performance 
che other; and if the mother has neglected to get her daughter ſecured, and did no dill | 
RET: ..- "againſt William Chalmers, the huſband; im his lifetime, to perform his part. hi | 
)) 4 negligence can be no ground for her retention of the tocher | neither ae 
the obligations inter eofdem ; for the mother here inter venes 46 4 third p party, and the daugh · 
tteer having relied on her huſband's ſecutity, it ean afford the mother no pretence to take'# | 
| _ away the huſband's ju quueftum to the tocher. Replied; That contracts of marriage being 
Aßerrime fdei, natural equity muſt rule them; and if Wimam had charged for the tochet 
A his own lifetime, this exception would have” debarred him, Von muſt fulfill your on 
=. ere you crave implement from me; and the. ſame' wil] meet the [huſband's heir | | 
yy ay till they offer to perform: And this Is! no no belt Sh for the Lords de. 
> _ . -- HideU'thus en the yth ok February 1673 Dick contra Murdoch; and found they were not 
pound to denude tin the mutthal Obligement in favour of the 5 oof the marriage we 
| Frxſt performed. The Lords, on Wintelaw's: teport, found Anna” Hutchiſon the mother 
EN not liable to perform ber part of the contract df marriage till ber daughter were ſeeured 1 
heuer zointore ia che terms of the artieles of contract; but he huſbandꝰs heir; and credits 
„ may Hani the fer after her Uferent 106 ar Brut © blog nos enn ay gl 299 
Tue rocherftands affected ts make up the- defect of the Wife's Hferent, and when ze 
he gies, „ "what Waben entrant” 'of the ſtock" n heits or —— 
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his' contract of. 


Are Se OI er Pd fte vd fa e 
00 ae 7 29 ne obliged Bertelf nor, to break the ha her te contract debt 
Deen aue bee Kelbarn, now Exif ot man arm I ; 
erred; a r daptain „ : 

ſors: ob pr of her 3 and two intesdictors, makes u wew" doing: 27 * M wy 
 - xehewing:the forme rallzie; with this varjatidh;! 0 affumnng * "Huſband ot "x 
volt ee and difercpr” wirn herſelf and :oni:this infeffment follow A: year 


Tot run Hibs 1,2 a” jſp 05 . 
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Fit. de, qoehetieable dend it granted 10 Charles Kc, ufer ad abe Ggnet; NT # 
cares), Wherean: he i wiſe been bur the conſe! uf th erdictors Was nor obtained 3 
x Nanette: Chartes | A poind ing 6f the” ground, ne ig! encountered | with; Mx 3 
quchen ot fs bogt! it the ee of Major Monro af Besrereſto who'h 4 mn 1 
Fand lter, the boxt heir ſubſtitute in che taſzie and the two interdsctors) u- „ 
i eie ehe in e null, being Panter. J the® meordienoh; and they ©  — 
menen gabe boi f ee for Charles Roms They hade ad ire, doe Gh 4 bY - 
icht nor ſufficient to quarfel-his debt ; and if they int as donatars too 
| Captain: Bruce the huſband's elchen, they arr never be o compete: e Kin bim - 3 
g being anteribr ta che dei 8 ie, it „„ 
tanze intg an inter iQibo;. theſe: being qu pari — 9 
| 11 in the tegiſter appointed „ 


un the ſerond Tailzie wants that Irritant ae chauſe de nov contrube nu Webit 
cher use ab \to-heticd up from contracting debt, encept in rhe'gaſtief heile 
I eie, which cannot be fobſumed” in the Lady Auchinbuy's manages 
| B+ dent and rationallytt And the Lords in the caſe of Stewart contra Hay, 1 oth 
1 , ound an inhibition ferved on fuch a probibirory clauſe could nor Tablilty | 
. inſuffeiency or: wenk neſt of the grahtet wete inſtructed, g the ſame ſhould be ob. 
eee in jarerditions..! And the ſecond tailzie 10 4 deaf ingo ration of the firſt; „ 
1 Mule not being repeated: therein; the interdictien, if any Was, & the- prot 3 
beit of tailrie has a ſufficient intefeſf 20 Gre uns wa een 

Incerdietors'concur-wirh:him ; andbchere is no need of fubſuming on levity * 

merdié jonx of conſent art as ſtrong as Judicialiones ; and there cannot be 4 
raninterdic jon; than to preſerve tailzied eſtate from being  alienart or fal. 
iti ufßciently r 


wed. up; egiſtrate in the terms of the act of pate 1681. *And the "I 
he ccond,is do innovation of the brit, which is never prefumed; except when it bears to 12 7 EE 
| ani andi, et priori obligationis tollends ran. But here the 8 Mete e e 
ee in che gelt, Which is all one as if they had been ſpecially inſert, and a plain nr, IN 5 — 

Welſen cberepk⸗ he Lords ſoſtained the interdiction as valid, and "found! he: ſecond bond. — 
4 0 innoystion 'of: the firſt, and ger e Shale debe being contracted Aer e 
id, interdi@ion;; - Log MOT OY. "RS" 28: 98779 MF ES ects HEE use $i; An, 8 5 N 
- December 24:17 03) Ge 82 L. 40 Grkfuart of deen ut other creditots of Sir James £2 
ie Charles Jack merchant in Saban. Rachel Wilkie! 'being'ereditor to 
Ta : . oi Wilkie, ner father; in 4000 merks by a bond of proviſion; and de having 

eich Sir James Cockburn, Sir Walter Seton, &c. in, the tack of the cuſtoms 
* 12663, and thereafter,” the. confirms herſelf, with the "concourſe: of Charles Jack her 
* ö 2 5 e his intereſt executrix : creditix to her father, and gives up the ſum of £.-90;000 h 
deer father's proporrional ſhare of the profit of tharrack<duty 3/ and getting onde . 
r, ſhe obtgins a licente to purſue, and thereon intents #'proceſsfor pay: 
"ment of the balance foreſaid, and on the dependence ſerves and executes un inhibition againſt 
Fir James:; Auch after many debates, Rachel dies, and Charles, inſtend of decermag 
| ""Uhildren. execttors to Rachel, their mother, he takes out a deerect . dati ve; making ther 
ecutors-ereditors to umquhile David Wilkie their grandfather; and” obtai FO decreet in 
our againſt Sir James, with this quality, they always confirming Delfore extract. 
eompearance is made for Sir James's creditors 3 for When it Was lledged, That 
ee Jack ſon's children cod never reduce ex capite invibitionts; becauſe the proceſs 6h 
I nethe mbibiton was ſerved, fell by Rachel's death before her "confirmation; and if 
Fake ö Proceſs was extinct, then the inhibition raiſed thereom muſt fall in conſequence ; q ſublato | 
N ee fundaments, corruit acceſſorium, even as a creditor inſiſting againſt his debtor's - 88 
n Mwfully charged; if the heir die before ſentence, all that inchoate dilipence dies witn 
os am, and he muſt begin of new by charging the next heir; and if inbibition ot) arreſt 
beg been raiſed on the dependence, all that falls td wwe! ground; jult ſo un exeeutor- 
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200 merke 
the wadſet 


whole ſumz forma ſpecific, 
and not by equipollents ; as has been fopnd by the Lords 1 2tb of Novenbe 2 — Wee 
obſerves, gth De- 
| te compenſatjons in orders 
ion Nay | he: caſe" of the:decifons adduced; but where 
| they are a paxt of the wadſet · right, et pars conttratius es in gremio juris, they have been in 
vſe to have been ſuſtained thus a decreet was found equivalent to money in the redemp- 
Bua of a wadlet hetwixe Hog and Hog, 20 Januaty 1667, becauſe it was a debt founded 
: upon ne of the articles of the contract, and ſo was intrinſic. The Lords found this L. 33 
of exereſee behaved to he deducted! off the wadſet, but whether; it ſhould defaulk yearly, ot 
only in cumulo om the date of uſing tlie order, the Lords ordained the parties to debate 4 
ug empor theuld commence; end if it w 48 a proper or improper wadſet x 'ſeeing by the 
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The cedent's oath mult be taken here, becauſe it was made litigious againſt, Mr Robert be:. 
forg be nen reer of Amor, (by Sir Wittanr's.caifog. and exerucing bis reduction 
again} they! prior ro:the. ſaid diſpobition.; Replied, The ſummons. is indeed executed a- 


diſpoſition. could nox be ſo conjoined with the firſt as to ſupport it, the firſt being null, and © 
certification:pailed again it. Then alledged, ade, Mr Robert Alexander's oath could not be 
taken 40-preudge. s lingular ſueceſſor; fot it could not be ſtronger, than if he, or Mr Ion 
Bairdie, bis⸗Father⸗in- law, had granted a back bond reſtricting his ſum, and acknowledging -  # 
the agreement,/ in #hich-caſe it would not have mer Arnot, ſeeing Mr Bairdie was infett.———— 
- vader thewpreat ſeal; on an expired appriſing; and however. backbonds or other perſon ei 
rights, may qualify/and reſtrift appriſings within the legal, yet they have never been ſultan" 
Alter dhe ſame was expired ; for then there is no more a debtor or creditor, but he tranſactss 
as proprietor,” and what he gets (though from the old heritor) is not as payment of his 
ſums, but ag price of lands: and though Mr. Robert Alexander bad known of fuch' s ©? 
dranfaction, be was not bound to take notice of it, as Dirleton ſhews, 24th 4 
* Pe eg comre:Riccart :' and private knowledge does not ſupply the want of an intimation, 
ieh June 4624, : Adamſon contra Macmichael ; and 14th March 1626, L. of Weſterraw 

contra Williamſon; and lately among the creditors af Skene of Hallyards, a creditor's pri- 


Jae Knowledge: of the debtor's being inſolvent, and of the ca:creditor's rights, was found — 
not to. hinder the perſon who thus knew, ta obtain a ſecurity preferable to and excluſive of 
: others. The Lords before anſwer, what Mr Robert Alexander's oath can import, or dann. 
| ed hi mz to. depone- anent his knowledge of his facher-in-law's tranſacting and reſtricting his 1 
appriling, -whenee it may appear, if it was within or after the expiration of his legal. 
December 30. 1503. Stewart againſt Blackhall. Sir Archibald Stewart of Blackball, 
the dilpolition of his eſtate to his ſon, reſerved a faculty to burden the eſtate with 
5 L. 20,000 fot proviſions to his younger cluldren; and, in proſecution. of this power, Mr 

John Stewart younger of Blackhall/gave a bond to Anabella Stewart, his liſter, for $00qQ + 
Werks, but put it in his father's hands, and he gave it in keeping to Birſbane of Biſhopton, 
his lon-in-law ; but Anabella coming by the bond, ſhe marries one Ferguſon, without con : . 
. ſent of her father and other friends, far below her own quality and degree: And ſhe char - Ss 

Sing, Blackhall ſaſpends, That it was never a delivered evident, but only onſigned and des 
| poſitate, firſt, in her father's hand, and then by him in Biſhopton's, on this expreſs <> 
Condition, chat it was not to be given up without the conſent of Blackhalls elder ang 
Jounger; and vet ſhe had, viis et mod s, got it out of Biſnhopton's cabinet, and ſo ought 5 
dis pat it back again there. Anſwered, The bond being now in my cuſtody, you cannot 

de away: bot by my oath; and if you found on a depoſitation that is not probable by 

been bat only; by my oath ; and if 1 acknowledge it, then the terms may be cleared 
ide depoſitar's oath; And if it were otherwiſe, then bonds, and the cleareſt ſecurities, ol 
wy vc taken away by the depoſitions of witneſſes, contrary: to the uncontroverted prin= 
| Ciples of ont la. Rephed, That bonds to extraneaus perſons once come into their hands 
| Ka be taken away but ſcripto vel juramento; but in bonds of proviſion to children, 
4 ole the father is alive, and the child not yet married, the preſumption runs ſtronger that 
| m e alen. eſpecially. confidering her groſs miſpehaviour; and, in many caſes, 

1.0 ds have allowed witneſſes ex officio to be examined anent the delivery of writs, and 
M:Probation have found them null and extinct, 14th February 1629, 88 contra 3 
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1 8 Stalt, Bot 4. it. 50. J. Thinks inhibirions do nat [reach bonds : und 'Dixleton, d 
1 5 biken, ſeems to ineſine the ſame way, ſeeing bonds are but Jura et entia rationis. A. 
- = © Jibered for Oliphant, Inhibitions-not only concern lands wherem-infeftment paſſes, put a alſo | 
C other rights where no infeftments are requiſite, as reverſions, racks,” &c:; and it is be 
WES. 1 credirar's advantage to have ſeveral remedies for ſecuring his debtor's effects: And 2 
ʒ,„, Kh ea 1661 declares ſach' heritable bonds apreſtable, before they a J 


1 55 7 erb completed by infeftment, yet does not ſeclude other legal methods of affecting fuch 
Ws: adfudications or ithibitibas! ---T ie Lords thought it Would be too great 2 clog 4 


On the free trifipiſlion'of ſuch heritable bonds before infefrment, if they were declared 
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Mir Peacock” having given in a bill ageinft this intetleeutor, reclaiming) on ſurdy 
Trownds of law ; and the Lords, by plurality, having refuſed his bill, and adbered to e 


former interlocutor, he gase in his appeal for redreſs to the parliament, which was admit. - 
ted conform to that artieſe of the claim of right JJ; IT 


January 7. 1904: One having obtained x decreet *againlt his debtor, he thereon raiſes 


letters of arreſtment, and likewiſe a ſummons to make forthcoming, and ſends them bot 


to the countty to be execu 


* k * 


te. When the action of forthcoming is called, it is alledęed, V. 4 


34 
, * 


r 


"proceſs, becauſe it is raiſed before the arreſtment was laid on, 'and ſo is Alus ante patren, 


and s qiaibus prepoſterous diligence ; leeing by the order of nature the afreſtment mould 


precede, and when it is once execoted, then the ſummons of forthcoming may be raiſel, 


i I» 7 ; 


. - 


and no ſooner 3 and it ſhocks.common ſenſe and reaſon, to raiſe a libel narrating an arreſt. 
ment, which js not yet in rerum natura. Anſwered, There is nothing more ordinary, being 


mych to the eaſe and accommodation of the lieges, and has no inconvenience” following it. 


- Suppoſe che parties'dwell in Orkney, what an expence and loſs of time would that be, rg. 
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to ſend the ſetters of arrreſtment tp pA Bp Hery when that is returned back to Edin. 
burgh, then to raiſe the ſummons of fortheoming to be execute; whereas it is à great ad- 


Vantage to the people to ſend them both at one time, and firſt to give the copy of arreſt. | 


ment, and "then the next day the execution of the proceſs of forthcoming; even as the 
citations for the firſt and ſecond diet are given at one time, and a charge to enter heir, and 

a ſummons on the paſſive titles founded on that charge may be given nul et ſemel. Re. | 
plied; This is a clear inverſion of our ſtyles and forms, and may be prejudicial to the lieges, 
for, put the caſe, that one follows the regular courfe of law in arreſting firſt, and then 


raiſing bis ſummons to make forthcoming, another creditor, to prevent him, ſends both 


his letters of arreſtment and ſummons of forthcoming together, and cauſes execute them | 


at one time; this poſteriot arreſter will certainly get the firſt deereer of forthcoming, and 
' crave preference to the other, though firſt in cut ſu diligentiæ; ſo he who obſer ves form ſhall 


thereby loſe his canfe ; and the tranſgreffor, - by his precipitation, ſhall lacrari. The Lords | 
conſidered rare had grown up to near a cuſtom, and might endanger the quarrel. 


ling of many diligences if rejected; and that, in ſuch caſes, error communis is allowed ju; 


8 , Facere uoad præterita, per leg. 3. D. de Mie. pretor. and that it might abridge proceſſes, 


F 


aha hold in much onneceſſary_expence to che fee 
of forthcoming, and repelled the 1 proceſs: 


lle; therefore they ſuſtained the ſummons 
'hough ſome. ſaid this might be falved: by an 


. 


act of ſederunt for the future; and if adjudication or other legal diligences bad followed 


on ſuch deereers, they were not to be totally annulled, but only reſtricted quoad the accu | 


mulations of annualrents and penalties. By this ſame rule it may be argued, where one 
has taken out a ſummons under. the ſignet, though yet unexecured againſt the defender; 


Fet he may take out letters of arreſtment and inhibition, and ſend them all to be execute 


Together,” the ſummons (Which is the ground of the other two) being always firſt exe“ 


cuted, and fo the arreſtment and inhibition will be reputed as laid on upon the dependence, 
though it is the citation only that makes a depending proceſs; and when the letters for ar- 
reſting and inhibiting were taken out and ſigneted, there was then no citation on the ſun- 


mons, and conſequently in conſtruction of law nolis pendens; but the conveniency of the 


ſubjects weighs down this incongroity. 


January I. 1504. Gordon contra Ceſnock. The deceafed Sir George Campbell of 
Ceſnock diſpones his eſtate to Dame Margaret Campbell, his ſecond daughter, and Sir 


Alexander Home, her huſband, and their heirs; which failing, to Captain Gordon's lady, 


and the heirs of her body, &c. with the burden of his debts. Ceſnock being debtor to 


the ſaid Captain by two bonds in 60,000 merks, he purſues Sir Alexander and his lady for 
payment, and likewiſe for regiſtration of the diſpoſition, as having a near intereſt therein, 


cing the ſecbnd branch of the tailzie. Anſwered for Sir Alexander, That charter and 


ſeiſin having followed on the diſpoſition, there was no neceſſity to regiſtrate it, which 


may render the principal ſubject to loſing, ny private parties will have a better care to 


preſerve their writs than any truſted with the Keeping them by the clerks; and if an in- 


probation were raiſed, and they amiſſing, one runs the hazard of loſing their intereſts 


Keplied, There was no ſuch danger here to be feared; but, on the contrary, if Sir Alexan- 4 
det ſhould put the diſpoſition out of the way, and tranſa& with Ceſnock's heir-male, Cap 


rain Gordon may be prejudged of his ſucceſſion,” The Lords found the Captain's lady, be. 
ing the next heir of tailzie, had a ſufficient intereſt to craye its regiſtration 3 though 1ome 
thought a judicial tranſumpt would have been as good. Then Sir Alexander alledged againſt 


the payment, That he, nor his lady, could not be decerned for payment, becauſe the dif: 


i 0 


poſition founded on as the medium concludendi gives a preference to Sir Alexander for bis 


own debts, and intruſts him only with a power of management and adminiſtration for 
payment of the creditors annualrents, and ſelling of lands to defray their principal ſums. 


Anſwered by Captain Gordon, He opponed the expteſs conception of the clauſe, bearing, 


that not only the lands, but likewiſe the ſaid Dame Margaret, his daughter, ſhall, by r 
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acceptatiea thereof, be liable to all the debts. The Lords found the lady perſonally. liable. 

0 the debts; (only it could have no effect by execution while ſhe, was veſtita viro), and 
found Sir Alexander jure mariti, and as intromitter, liable for all the annualrents bygone, 

ind in time coming, during the ſtanding of the marriage, but not perſonally liable for tbe 


principal ſums, reſerving! «ways to conſider how far he ſhall be liable after the diſſolution 
of the matriage; or in caſe the eſtate could not pay the debts due to both. See- more of 
Funuary 18. 170. Lord Regiſter reported the Earl of. Landerdale and Mr Alexander 
Maitland; his brother, contra Alexander Brand of Baberton, or Redball. Lord Lauderdale, 
as ſuperior of after and Weſter Haills, purſues a declarator of nonentry of theſe landsagainſt 
Redhall, as being in his Hands ever ſince the death of the vaſſal's father, which was in 
16703 and he offering to prove the lands were full, and a term aſſigned him; the fame. 
was circumduced againſt him, and the decreet goes forth for a great ſum, the rent being li- 


1 
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belled at random to be 4000 merks per annum: And he being charged thereon, gives ina bill . Is 


of ſuſpenſion on, thit reaſons, Thar the dectect was intrinſically null for want. of probation ; 


Ina, Berauſe his father's death being libelled: to have been in 1650, it was not proven 


240, Neither was the rent of the lands nor his intromiſſion proven. | Anfevered, He opponed 
his decreet in foro contradictorio, where all theſe particulars being ſpecially libelled, a defence 
was proponed without denying them, which tacit conceſſion relieves the purſuer ab onere 
probundi. : 24o, Aledged, Before citation the ſuperior has no Tight to the full mails and 
duties, but only to the retoured duty, and yet the decreet is extracted for the Whole. 
Aq, The lands do truly hold of the King; and though they did not, yet my Lord Lau- 
derdale cannot quarrel it, ſeeing he was chancellor of the inqueſt] that retoured thir lands 
to be holden of his Majeſty. Anſwered, Thir defences were competent and omitted, and 
now are not receivable ; and it were a jeſt to wheedle the Earl out of his ſuperiority b7 
ſuch an impoſition, whereby, through-miſtake, he: far on your inqueſt, and retouted the 
lunds wrong; neither can this be conſtrued as a deſign to diveſt himſelf of his undoubted + 
| right. The queſtion here was only, If the bill of ſuſpenſion ſhould paſs? and the Lords 
thought the reaſons ſufficient for that, though it was a decreet in foro, the import whereof _ 
they would conſider at diſcuſſing. But he craving it to be paſſed without caution or conſig - 
nation, in regard it was for a vaſt ſum, and ſuch caſualties are odious, the Lords refuſed it 
in that manner, but allowed him to find what caution. he could, and in ſupplement to con- 
ſipn a difpoſition of his eſtate, which is better ſecurity than juratory caution; but if the 
charger think himſelf delayed, he has it in his option to diſcuſs the cauſe ſummarily on the 
dill if he pleaſe, See more of thir parties, 14th February 170. e 


chant in Elgin, and the ſaid Alexander's father having diſponed ſome acres and tenements 
in favour of Wilkam Paul, his ſecond fon, St Martin's having adjudged the apparent heir's 
Hght'of ſacceſhon, purſues a reduction of that diſpoſition ex capite leni, and it being ſo 
taken out of the way, the right accreſces to the eldeſt ſon, his debtor. Alledged for Wil. 
lam Paul, receiver of the difpolition; That ee it were on deathbed, you cannot quarrel. 
becauſe you have no right but as come in place of the apparent heir; but ſo it is, he will 
never be heard to impugn or reduce it, becauſe he has conſented thereto by ſigning witneſs, 
Whieh homologates his father's deed, as was found 25th June 1663, Stewart of Aſcog 
con Stewart of Arnholm, marked both by Preſident Gilmour and Stair; and on the 4th 
July 1666, Haliburton contra Haliburton, where an apparent heir's ſubſcribing as witneſs 
to his predeceſſor's deed on deathbed was found to import a conſent. Anſwered for St Mar- 
tin's, He not only inſiſted on the head of deathbed, but likewiſe that this diſpoſition being 
ſigned by two notaries, becauſe of his ſickneſs, it does not bear that he touched the pen, as 
our acts of partiament exprefsly require, viz. act 29. 1555, and act 53. 1681, and fo 
his ſubſcription is null. Replied, That the firſt act ſpeaks only of reverſions; and though 
the ſecond act relates to all writs, yetzit does not require that the notary's atteſtation ſhould 
exprefaly bear the ſame ; for it requires the witneſſes not to ſubſeribe under the pain of for- 
Ty, unleſs they either hear or ſee the party give a mandate or command to the notaries to 
ſubſeribe for him, and in evidence thereof he touch the pen; ſo that the expreſſing that 
they ſubſcribe ex mandato comprehends all; and law preſumes all to be legally and ſolemn- 
ty done in that caſe; unleſs the quarreller offer to prove the pen was not offered nor touch⸗ 
ed : and though ſundry atteſtations bear both ex mandato, et calamum tangens, yet that is on- 
I Xuberantia ftyli, et omnia præſumuntur ſolenniter ata, and included in the general mandate; 
aud as many want it, and to find it a nullity, might be of dangerous conſequence, and caſt all 
| thoſe ho want it, which preparative ought to be prevented. Duplied, The laſt act is moſt ex- 
press. and ought not to be diſpenſed with; and a general expreſſion ought not to ſupply defects 
A ſolemnities; even as the Lords have found, where a meſſenger's execution ſays he has law- 
fully genouneed and inhibited; and it was urged this included the three 0e, ai blaſt 
al the horn; yet they found this omiſſion did not ſupply the nullity, and the word /egally 
r | OS PR | did 


' Kodem die. Mr James Dallas of St Martin's being creditor to Alexander Paul-mer- of: . 
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a got (include them; yea, that the oyeſſes did not import three, qyelſet, ſzcing' the 
8 plural duor um numero contenta eſt, though it wanted only the. letter 1. to make it three; ſo 
nice ate the Lords on cheſe formalities. And as to the hearing the mändate given, there 
might be much fraud and knavery, if chat were found ſufficient;z for one might ſpeak out. 
of rhe bed where the curtains ate drawn, and perſonate the teſtator, as Julius Clarus tel | 
us was actually done in Milan by a wife (when her huſband was dead) putting another in 
„ The bed to ſpcak like him, ad tit. de teſtamentis, queſt. 39. And ſome could be named for 
F —_. * nfingthe'ſame tricks in Scotland. So nothing can aſcertain the itneſſes knowledge ſo 
much as te ſee the party giving the mandate likewiſe touch the pen, and thereby move his 
= hand as an evidence that he is yet alive. The Lords would not find the notary's not adjed. 
ing of theſe words; & that he touched the pen,” a nullity of the diſpoſition, but found it in. 
1 eluded in theſe words er maxdato, unleſs the party · reducer would offer to prove by the 
—  , - witneſſes preſent, and inſert that the pen was not offered him; otherwiſe. it was to be pre. 
Sr 5 E ſumed; Then the Lords fell on the ſecond point, How far the apparent heir's ſubſcribing | 
2 ' .as à Witness ean be conſtrued to be a conſent, and it was thought to be impoſſible to make 
__ a 'penetal role to meet all cuſes; for as to the deciſions cited, one of them feemed to go on 
this ground, that the right he figned witneſs to was read to him, and ſo he could not be 
Ignorant of its contents; andthe other gives this reaſon, that the heir knowing his pre. 
deceſſor's condition to be probably in lecto, he ſhould have contidered if it was prejudicial tio 
him, and if it was to keep up his hands; and if he did it dot, ibi imputet. On the other 
hand, an apparent heir, for fear of diſpleaſing, may ſubſcribe, thinking it will not cut him 
| ff, ang to thun his father's: reſentment for his refuſal, in caſe his father happen to reco- 
ver of chat fickneſs. The Lords thought the determination of the import of ſuch a ſub. 
ſſctiption of conſequence to the lieges; and therefore ordained it to be heard in their own 
pPrkſence. See Stair, Ab. 1. tit. 10. who tells, that there may be ſundry caſes, wherein 
; ſubſcribing:as witneſs will not import conſent; but this depends on the pregnancy of their 
1 + knowing the contents and other circumitances, as if the party be a;purchaſer for onerous 
*.  __ -caufes, arid the heir figning as witneſs would quarrel it, I think he would be excluded per. 
> ,- _ _ ſanahi exceptione de dolo malo; but in general, his ſubſcribing as witneſs cannot validate the 
+ diſponer's power over the ſubject diſponed, and legitimate that where the law has declared him 
_- .* * incapable; as it does in the caſe of diſponing heritage on deathbed, eſpecially where the deed 
is gratuitous, and that the reducer is a creditor of the defunct's, and not only of the ap- 
4 parent heir. To this head belongs that rule both in the civil and eanon law, Qui tacet conſen- 
1 tire videtur, l. 142. D. de reg. jur. ibique commentar. And on the canon law, Dynus Decius 
ä aliigue, ad l. 43. ef 44. de regulis juris, in 8 6. Decretalium, who lay down this ground, That 
„ raciturnity imports conſent in him, qui contradicendo poterat aftum impedire, and without 


2 


. 


—_ _ wot ien e could norbenargly one. ond hon nt, 6 
This point being fully heard on the igth of January 1704, the Lords found the appa- 
rent heir's ſigning as witrneſs ought not to import a conſent, whether he knew the contents 

of the writ he ſubſcribed as witneſs or not, and reſolved to follow this as a fixed rule in 
time coming; and found the former deciſions were in ſpecial circumſtantiate caſes, and made 


no general rule. 


Fama 19. 1704. Captain John Bannatyne having married Dr Robert Trotter's 
1 Miſter, and there being :500 merks of the tocher yet ;; reſting unpaid, the Doctor 
gives a' bond to the ſaid John for that ſum in liferent, and to William Bannatyne 

(ho was the ſon of the marriage) in fee. William grants an aſſignation of this ſum 

= to his father, but he was then minor. Afterwards, on ſome miſtakes ariſing betwixt 
1 his father and him, he retires to the Doctor his uncle's houſe; and being then ma. 
5 jor, and reſolving to go abroad, be makes a ſecond aſſignation to Margaret Trotter his 
couſin, the Doctor's daughter, and delivers it to the Doctor, as tutor and adminiſtrator 
of the law to her. John Bannatyne, the father, having transferred the debt to une Rae, 
he charges the Doctor for payment; who ſuſpends, on this reaſon, That the firſt aſlignation 
3 Was null, being granted by a minor wanting curators, in favour of his father, who was 
=. his legal curator, and» who could not authoriſe this ſon in rem ſuam,' as was decided, "th 
2 December 1666, Fairholm againſt Sir George Mackenzie: And here William Bannatyne, 
after he became major, had made à ſccond aſſignation, which was a.tacit revocation of the 

1 flrſt given by him in minority, and likewiſe was preferable (though poſterior) as firſt in · 
1 timated to the debtor, in ſo far as it was delivered to tlie Doctor for the uſe of Mar- 
gatket his daughter, which delivery was equivalent to an intimation, Anſwered, Though | 
the bond was taken to the ſon in fee, yet the money was originally the father's; and his 

ſon being in familia unforisfamiliate, it muſt be reputed the father's; and fo his necellities 
vequiring it, res devenit in alium caſum, eſpecially where the bond bears an exprels clauſe, 

that the ſon ſhould not uplift it without the father's conſent; ergo neither could be aſſign it“ 

VL ikeas, the ſecond aſſignation bears a quality and condition, that it ſhall; be void and mull if 
®F e return to Scotland; and the ſecond right; elicited from him, can never be reputed 2 0 
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' ver ori oh dle firt 3 for though this way bold in donatohs between” mag end wife, 

Fer it is not ſo wir doable fights" made firlt in minority; and then after it p"for in that 

| caſe enpreſs revocationtis requiſite, and a reduction i107 a" ames wies; neſcher of which is 
_ «6d liete : ahdithecaſs of Fairholm 15 70 cle different:; for rhereiu" father had cauſed his 


author im yem'propriam. Replied, The aſſignation taken by the father from his ow 
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ſon, While minor, to bind canrioner for him; and it being obfected he was not authoriſed, 


andl it being replied His father ſigned with him, the Lords jaltiy found he could e 155 
A ww ſon Was 
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 ipſo jure null, (not being conceived in 4 third Peron“ name)) and ſd needed neither revo - 


tobicco therein; three of Jamieſon's and 1ervants, by a ed the 
cellar, and at ſundry times took out great quantities of the tobacco, and ſoſd it; but this be- 


= 


- 
= 


teponed do his own right. The Lords found the firſt aſlignation was not ſimply null, böt 
atiteof 26 years, 4they preferred the firſt aſſiguation made to th father before that made to 
Margaret Tretter. )) .. TR 4. 


only tevocable and reducible ; and ſeeing no reduction w 


. January 21 170 101 | Lord, A nſtrut her re ported t he caſe of Rlexa nder Clark merchant in 
Ediaburgh, againſt the! magiſtrates of Leith, and the keeper of their tolboeth. Clark 


having taken 8 ccllar in Leith from Thomas Jamiefon coopef, and put ſome hogſheads of 
ieſon's prentices and ſervants by a falſe key, entered the 


ing at laſt diſcovered; they are apprehended, and after examination by the Baftie of Leith 1 

having-confefſed"their embezzling ſome of the ſaid tobacco, they are impriſoned ; but after | 
ſome time they break through the chimney of the priſon-wall, Where it was t hinneſt, and 
eſtape. Alexander Clark raiſes a ſubſidiary action againſt: che magiſtrates of Leich, and 
their jailor, for fuſfering the priſoners to eſcape, and therefore rd pay his damage; Which 


he bels to be L. 100 Sterling, and craves his odth is litem for the ſame. Alleuged, for the 


magiſtrates und Jaltor; 1919 The impriſonment was not legal, ſeeing there was no written 


warrantaor! information previous to their incareeration; as is required: by the 6th act of 
parlianient 5 f anent perſonal liberty. Anſcvered, This is jus tertn to the magiſtrates, and 


vob were obliged to look to that before you impriſoned them; ikeas, you found ground on 


libelled 


| theitiexamination' and / confeſſion ;// and: the act cited expreſsly bears an exception as to 
T Js repelled this defence, in feſpect of the anſwer. 240,” Alledged, 
That magiſtrates are not liable, except where the party impriſoned is booked in the tolbooth- 
regiſtet; and the Lords found the ſubſidiary action not competent where that was omitted, 
on the Ath of December 16 79. Maccal againſt the magiſtrates of ; Air. ; Anſwered, That 
is indeed required where one is impriſoned for debt, but not where the incarceration pro- 


ceeds on a delinquency or crime. 3tio, Alledged, That the debt not being conſtitũte a- 
gainſt the principal parties, no ſubſidiary action can be ſuſtained” againſt the magiſtrates, 


and their Jailor; who are only. convened ex quaſi deliffo; and what if he ſuccumb in 
proving againſt the perſons impriſoned on ſuſpicion, how could the toun be liable? And in 
a late caſe, in 1692, Murray of Livingſton contra the Bailies of Lithgow, he having im- 
priſoned ſome wrights by whoſe neglipence his houſe was burnt, and they making their e- 


ſcape, the -Eords'would nor ſuſtain the ſubſidiary action againſt the magiſtrates till the fact 
were proven againſt the principal delinquents, and the damage liquidate. 4, Alledged, 


Their eſcape was bi majore, which no common prudende could foreſee, they having digged 


through the ſtone wall, and ſo there is neither dolus nor culpa imputable to the magiſtrates 


cation nor reduction intra annos utiles; and the far her's taking! afllpnation," was ie Gefraue 
cond aſſigustion Was an effectual revocation of the 'fSHt; and when lie teturns, he hall be 
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or keeper.” Anſwered; for Clark, the purſuer, That a part of the debt is already conſtitute | 


by their own confeſſions and declarations lying in proceſs, and he muſt have his juramentum 


in litem quoad the reit; as is done in ſpuilzies, and particularly was found on the 4th of No- 


vember 1682, Campbell contra Chryſtie, marked by Preſident Newton, where the Lords | 


found that one of the particulars robbed being found in his cuſtody, made him anſwerable 
for the whole. And as to their breaking priſon, 199, You trans ported them from the low 
rooms to the upper, which yourſelf acknowledged to be leſs ſecure, whereupon I took an 


inſtrument againſt you. 2do, You: were in culpa to let them get in tools and iron inſtru- 


ments to break through the wall, and ropes to go down on; without which they could 


not have eſcaped. Replied, There can be no oath in litem againſt the magiſtrates, 'what- 


ver might be ſought, if t he principal delinquents were convened; and the caſe adduced 


on nes highland depredation, | where the clans and chieftains are liable for all that duell 
on their ground; whereas the magiſtrates are neither art nor part of the theft and pickery 
nor reſetters of the ſtolen goods; and it were an odd deciſion to find them liable 


r all that are committed to their priſons on ſuſpicion of · theftʒ and what if the crime re- 
dene reperation or damage, but only a corporal 'puniſhment, if they eſcape, it were 
lculoas | 
could 


r 


to ſay the magiſt rates ſhould undergo the like puniſnment pæna talionis; all that 


mis be done in that caſe, were to be ſubject to cenſure, fining, and deprivation, at the 
ö on of the public for: their negligence, Some of the Lords thought that the damage 
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ag unſt the mugiſtrates /ab/dior38, til his claim 


FF ann n dhe inn the "OMA 
_ _ *- would nor be 2 an wake the magiſtrates Jjable. . ſhall be proven againit them 
er poſb facto; but tlie generalith of the Lords chought this would: make che magiſtrates ioo 


rcmils-in, keeping priſoners ; and therefore they bb 05 ſound no proceſs. could; be ſuſtained 


damages were proven againſt the prin. 
<ipaldelinquents ; ſeeing; they cannot be hound as acceſſorieg et in ſubſidlum till the Principals 


be diſcuſſeoda and then they would-confider whether they would allow che purſuer his ont | 


in lilem ſo as to reach the! magiſtrates for Alheſhovid Wear. n 


: Fanvary 23. ly. William! Laurze tutor of Black wood having; this ay, 


: oppliearion.is made tan the Lords by Sir George, Weir of Blackwood, bis grandchild, nl 


ther feicgds, - repreſenting, that he had many papers in his cuſtody belonging to them, the 
Puke of Douglas, and others, which might be abſtracted on embezzled, therefore crave 
| Warrant 4% al and ſequeſtrate-them till friends might meet and inſpect them. The Lords 
ed:chere was zn act of ſederunt made bn the 230d of: N for inven. 


: ary” and ſecuring” the writs of perſons moribundi, that they miglit not be put out of 


the way, and chat thete was periculum in nora therefore; wirhaut cither intimat ing the bil, 


er giving it: up to ſee; or going to the minute ok, they ſent one of the clerks of {eſun | 
d q0C ſea] ap his cabinets and-e0ffets where his writs Juyi, 49; be bpened whey: application ſhall | 
be made, and all:eoncerned are advertiſed to attend, it being better thus rem ſalvam ſert, 


than, by after: expiſcations, to be purſaing them to exhibit upon bath; though it was Judge ** 


Lome what Hagolar. if apon our death Oar papers hall be af ſealed up at ihe deſire of ſom; 


friends, withaut hearing others concerned, why no ſuch reſtraint and embargo ſhould he 
made ; foriſ an apparent heir ſummariiy intromit, it is a paſſtwe title 3 but be may put ma · 


terial, papers our of tlie charter cheil, and theſe fraudulent /conveyanees: are not fo ealil 
- discovered thereafter, 4 præſtat in tempore occurere quam uu inen ata cauſa remedium quærere. 


Januam g. 170. Thie Lords decided the caſe betwinxt Campbell and Farquhar of Gil 


millncroft. William Campbell of Glaſnock baving the day before his death Page wg diſpoſi. 


— 


tion of his hole moveables and ſtocking, to a conſiderable. value, in favour of Gilmilaſ 
-croft ; and Wilſon-ef-Spango i being the diſponer's debtor an 300 'merks-by bond, and being 


put ſued for payment, he, with eoncurrence of Andrew Blair, and Sara Campbell, Gl 


| 7 nock's heirs, raiſes a reduction of that diſpoſition: as granted-when he waz nan campos, and in- 
cCapable to underſtand hat he was doing; and probation; being led, it appested to have been 


granted after he was ſeized by a pulſy and a lethargy, and was-almaſt turned deaf; and i 


Was not read to him, and he died the next morning. The Lords on this reduced tbe dil. 


zpoſition: and a proceſs being raiſed againſt Gilmilnſcroft for repetition of L g or 4000 Scots 


S he intfomitted with by virtue of that diſpoſition, be repeated a reduction of the devreet 


ive of bis diſpoſition, alledging the material witneſſes adduced for proving his inca- 


wi were mhabile,. viz, Ferguſon, who had a ſhare of the benefit aſſigutd to him by the | 


_ -exxccuntors;;i'and C W the apothecaty, who was not an inſtrumentary witneſs, nor pre- 


ſent at his-ſubſcribingy; and lay ing them two aſide, the reaſon of reduction was not proven. 
Alledged, That they apponed the Probation, which was full without them z and "this was 
to · quarrel the decreet on the head of iniquity, and that the Lords had found that proven 
which was not; neither chuld they object againſt theſe witneſſes now, ſeeing they had vot 
proteſted 22 tempore for a reprobatot; and they adhered. to their decreet in foro, which 
was res judicata, and till ãt were taken off the tile, hey would not debate the prounds 
whereon it proceeded. Anſwered, Exceptio rei judicate could not be obtruded here, be. 


cuuſe that only takes place where it is inter eaſdem perſonas, et idem jus, eadem quaniitas el 


corpus, cadem cauſa petendi, ſuper eodem medio, et eudem conditio perſonarum; and unleſs theſe 
concur, von eſt eadr ves, ſed alia, as the law decides, 4. 12. 13+ 14. D. de except. rei i judicates 
And now, to apply it, it is not the ſame perſons; for there the principal parties were Spange 
and Gilwilnſcrofe, here it is the creditors-of the executors and neareſt of Kin; there it wis 


only Spango's debt of 500; merks, here it is the whole ſubject of the executry diſponcd; i 
zs not eadem cauſa petendi, for there Spatigo' did it only to fulain, his diſcharge he had pot 
_ of his 300 merks bond 3 now, it is to reduce the diſpoſition ſimply, et in ſotum, fo net 
ther the ſubject nor the cauſe is the Tame. Replied, The decreet has all the requiſites 10 3 


res judicata;, for Spanpo was not the ſule purſuer, but likewiſe Andrew Blair, the heir and 


exccutor; fo it is ſtill inter euſdem perſonas, unleſs Gilmilnſeroft condeſcend upon another 


that is mearer, which he cannot do. | Ste: Stair, Beat 4. lit. 40. Likeas, the goods and ſums 
diſpontd: are the ſubject of both proceſſes. The Lords ſound the decreet was not only 4 
rer judicuta uad Spanign, bur | likewiſe/as to Glaſnock's heirs, they being purſuers of the 


reduction as well as hex and therefore tho afſoilzied: from Gilmilnſcroft's reduction, ? 


found it was res judicata ſimply et in totum, and ſo debarred him, elſe there ſhould be no 


Fai litium; it being tho intereſt oſ mankind that See wes Hot" Page wil; and mY one 
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+ Jamdy-26:1704- John Blair, Builie- depute of the bailiery of Cuningham, pu 


the merchants: and other inhabitants of the town of Kilmarnock, ſor uſing falſe and s 
weig 15 and on other penal ſtatutet ; and on their conramacy in not appearing, he fines = | 
eich of them in L. 30 Scots 3 and then for their light weights he amerefates them in great 


| fams; extending to 40 or 50% 0 merks. They ſaſpend, on thir reaſons, That the m aps OH 


is 0 rm for his can bening or ſentencing them ata It being criminal, they neither 
got 4 foll double of their bel. nor of the affiſers and wirtieſſes names, 48 ought to be in 
ſüch triuls. ztio, Elis ſine was moſt exorbitant, (to they were guilty); for-abſence'ican= — * 
- nor-exceed Leo Scots, as wus found 6th\December/1628, and ee 163 1; neither 
did he ſeek to adjuſt their weights and meaſures to the ſtandard of Eanark, but to that of 
Irvine; which is no rule at all. HAuſtverrd, to che-firlt; The Bailie's procedure with their 
| neighbours was a. mete contrivance and colluſion to paſliate their: gullt, and ſhould never 
deckend them; and to the ſecond, he did not proceed made drimipali, but riviliter; for ree . 
tikying the abuſc in their men ſures ; and to the third, he remitted the modification'to th 
Lords. Replica; He could not repel the Bailic's rer ud rata, for one inferior judge cannot 
reduce the ſentence of another: except only the commiſfaries of Edinburgh, and the Admiraly _ _ 
for pur in parent nom hu bet imperium The Hords found the procedure exorbitant, and there- 8 
fore tarned the decteets into a libel. Then the defenders alledged Abſolvitor, for all tranſß- 
greſlibns preceding March 1702, becauſe remitted by the Queen's indemnity then publiſn- 
ed, being neicher paid nor tranſacted before that the. Auſwered, No crimes ate pardoned, 
but ſuch as heed a remiſſion under the great ſeal; | ado, Thefts, robberies, and immoralitles 
_ are expreſsly excepted from the indemnity; and falſe weights and meaſure; are theft in the 
ſenſe and / meaning of the eighth command and the ſeripturés declare divers weights and 
fulſe balances to he an abomination to the Lard. gtio, Hs is the Earl of Eglington's depute, 
who being heritable Baiſie, tlür emoluments are his property, for Which he makes an gut i 
in enchequer yearly y ſo that indemnities can never be extended. to take away private parties 5 
rights. 7. Replied, The indemnity makes no ſuch diſtinction whether the crime need a ſpecial — + 
remiſſion or not ; and if crimes be brought under the notibn of immoralities, and ſo be 5 
excepted from the indemnity then all crimes are/immoral, and againſt ſome law of God; 
| burithe/indetaniry, is mold comprebenfie, and ropbe favourably interpreted, es rapienda. en 
_ " ottaſſo eo top the covetous oppreſſion of thir inferior judges: and even the fines upon im- 
porters of prohibited goods when purſued by the managers of the manufactories, were fo ung 
pardoned by the indemnity, © becauſe their private intereſt being only conſequential to tge 
public law, the principal bring diſcharged and pardoned, made the acceſſory to run tobe 
ſame fate; that power being neceſſary in the regulations and meaſures of government for 
quieting the minds of che people. The Lords inclined to think this caſe fell under the in · 
deinnity, eſpecially the decreer for the fines being now turned to a libel; but they did nat 
determine it, but gave their opinion to the ordinary in the cauſe to hear them farther 
thereupon ; and the indemnity was afterwards ſuſtained to aſſoilzie from the fine. 
Fanuaty 27. 1704. © Cuningham contra Cuningham. By contract of marriage in 1658, 
betwint Mr William | Cuningham miniſter - at Kilbride and Eupham Cuninghiam, Mr 
William is obliged to employ as much of a principal ſum as will pay, conform to the acts of 
parliament, 500 merks yearly; ſor her liferent · uſe, in ſuch ſort that ſhe may be ſecured 
therein during her life. Her huſband dying in 1669, his heirs and executors ſtock a ſum in 
ſundry debtors hands of 8333 merks, as correſponding to $00 merks, for her liferent-uſe, 
| , ̃ 6 per cent. and whereof ſhe receives payment; but retention of annualrents being firſt in- 
troduced by the act in 167 2, on this ground, that ceſs and other publie burdens affected 
the land: rent, and the perſonal eſtates of moneyed inen went free, therefore, to make ſome 
equality, debtors were firſt allowed retention of a ſixth part, in 1672, 1690, 1695, and 
1697, and then of a r ath part ever ſince. And the ſaid Euphame finding this to diminiſh 
her ſiferent of 300 merks, which, by the conception of her contract foreſaid, ſhe alledged N 
muſt be 4 near and free annualrent of 500 merks yearly, not ſubject to retention, or an) 
dorden whatſonſever, ſhe raiſes a proceſs againſt Mr Alexander Cuningham of Cullellan, 
ber huſband's heir, for payment to her of 396 merks, as the retention he has kept off 
ber theſe years bygone, on this ground, That her annualrent was liable to no ſuch retention, 
auch therefore he as heir ought to refund and make up the ſame to her, and to hear and ſee . 
n found and declared, that her liferent can bear no retention in time coming, but that her 
500 merks ought to be pid full and entire without any ſueh deduction. Anſwered, That 
be has implemented the clauſe of her contract by ſecuring her in as much of à principal ſum 
s pays 500 merks yearly; and if, by a ſupervenient law; annualrents come to be leſſened 
auc diminiſhed,” none can be preſumed to have given warrandice againſt ſuch events as were 
_ Neither provi/a not cogitata; at the time of the ſaid contract there was no retention, nor 
for fundry years after, and ſhe mult take her hazard, as all the otber lieges do; and this 
1 ts make the'caſe/given/ to debtors by the acts of parliament introducing retention eluſory. 
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of made. relative. to a ſpecific ſum; and aſſtock named, then it would have been liable to re. 
tention, but heret is ; expreſsly provided. that:ſhe-muſt be ſecured in ſuch a principal ſum 
2s will pay goo merks, without defining the ſum 0 8343 merks, ſo chat if the 8333 merks 
Will not- pay 300 merks, becauſe of the retention of a th or 12th part, then the ſtock 
muſt be proportionally augmented to make fam; and put the caſe that the annuil. 
rents had been cried; up to eight orten in the hundrec | 


„ ſhe would have got no beneft by 


dat exaltation, büt Provoſt Cuningham would: have forced. her to be content with the 


4 


= —_— —_ — 


500 merks, and ſ. 
5 for: cugus eſt cam: ö 


[4 pari the annuals being diwiniſhed. he muſt not be thereby prejudged 
dum, is debet et ſenlire incammodum ; et pacta ſunt interpret anda contra pro. 
ferentem, eſpecially in te matrimoninli, gu ſunt uberrimæ \fidei 31 and therefore an effective 


ſtock mult be ſecured to her, productide of goo merks free; and though there be no war: 
randice againk public laws, yet paction can over · rule theſe cairs and it is not uſury to take 


the full annualrents, if paid, but only obliges them to geſtitution, if xedemanded, and the 
retention be claimed. The Lords found, by the conception of this contract, her liferent was 
not in the common caſe, (where generally they ſuffer retention, being nen to a 
and principal ſum), and found it nat liable to retention · Then alleuged, That ſhe had bo. 
1 the: ſame, by eee allowing and deducing the retention. Anftoercd, 
What was per errorem paid or remitted, may icondifione' indebili be repeated; neither cen 
that import a diſeharge of che right founded 30 ber contract of matriage. The Lords 
thought, how even theſe diſcharges. might prechude her quond the years when the had: allowed 
it, yet it could hot: as; to, others, and aräzineck. them! to da Farther gene eh to that 
Point, n A ee 1 2 r oh. Eu ima £5 S065 #123909" RY. 5 
e e ” Mc I Duncan Robertſon contra: Baloaves and Robertſons. IT Mr nenn 
Balnaves grants bond to Robert Kupetht and Margaret kobertſons! for 1000 merks; they 
dying, this ſum fell to Robert, James, and Danald Robertſons; their Three uncles, and 


Grixel Roberiſon, their 22 Ae amongſt them, as neareſt of kin; Donald prevents 


the othet three, a 


as himſelf ſole executor to the whole ſum, and. aſſignus f it to Mr 


Duncan Ha in Edinburgh. The ether three neareſt of kin being ignorant 


couniry people, hut unwilling that Mr Duncan ſhould ingroſs and upliſt the hole, and 


” That: they ſhauld only have recourſe for count and, reckoning agaiuſt him, they alſo confirm 


executors. Balnaves, the debtor being changed by both, he ſuſpends, on multiple · poind | 
ing; and, at diſcuſſing, Mr Duncan craves 10 he purferred. becauſe Donald, his cedent, be · 
ing fir ſt confirmed, and having charged the debtor with borning, this 2itabliſhed the right 


af property of the ſum confirmed in his perſon, and the other neareſt of kin have notbing 


put a perſonal action againſt him to denude and pay their ſhares; and Mr Duncan being 
aſſigney for. onerous cauſes, he is not cuncerned in their claim againſt their brother, but 
the property of the confirmed ſum is validly: tranſmitted to him; and their poſterior con- 
firmation gives them no more but a perſonal action againſt the executor and his cautioner 
in the teſtament foꝶ their ſhare, of the executry- goods; and ſo Donald, by his confirmation, 


| became dominus bonorum et bexey in mobilibus. Alledęed for the other three neareſt of kin, 


That Donald, and Mr Duncan his aſſigney, could: be: preferred no farther than to a fourth 
part, and they had the riglit to the other three parts; becauſe an executor confirmed has 


not plenum dominiuim of the goods in; the 1 inventory, but is only a fiduciarius, and truſtee ex 


Fideicommiſſe for the beboof 120 the-legatars-creditors, relict and neareſt of kin of the de- 


funct, as to hom it is only an office and- adminiſtration, and no right of dominion and 


properiy, unleſs, the teſtament be executed by uplifting and diſcharging, or the debts inno- 
vate by new ſecurity in the executor's o/In name: None of which caſes occur here, for 


the ſubject confirmed is yet extant, unuplifted, in the debtor's hand; ſo that, if Donald 
the executor had died, the goods would not have fallen under his teſtament, except only 
dis own fourth part: and if he had been denounced, and his eſcheat gifted, the other 
ncarelt of kin's, ſhore would. not have fallen under his eiche has been oft decided, and 
: particularly 24ſt December 1671, Gordon contra the Laird of Drum; and: 6th December 


1674, Laird of Kilbead contra lrving, where a creditor of the defunct's was preferred to 


the ereditor of the;executor, becauſe the goods are truly the defunct's, and his creditors 


and:nearelt of kin, ſo that the executor is no more | bur. their: fideicommiſſary and truſtee, 
except as to the iuteteſt and ſhare the law gives him; and an aſſignation made by an exe- 


cutor is no mote but a mandate or a factory to uplift; but the aſſigney muſt be countable 
10 all concerned, in the ſame way the executor would: have been: And to turn them over 
40 purſue che executot᷑ to account, is to evacuate the truſt, ſering he is wholly bankrupt 3 


andi it is; bettet for them to affect their own. goods yet extant in the debtor's hands, than 
to be left to the uncertain event of a count and reckoning 3; and Mr Duncan Jruſtra pelit 
preference to a ſum, quod mox reſtituere tenetur to the neateſt of kin. The Lords thought 


Ahe neareſt-of k in had nut taken the habile way of affecting the ſum in queſtion by à ſe · 


| ond et 6—ͤ— _ not to make W confirmed teſta· 
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* ments 91 gad the fame ſubjeQ Bur their legal'mexhbd-was te have raiſed a proceſs againſt 


executor confirmed to denude of their ſhares, of the executry goods „and, on that de. 


_ neces] to have“ atreſted in Balnaves the debtor's hängs zi others thought their right of 
Bool z ſufficient title to claim their el But the Lords found the executor could 


not aſſign the whole to Mr Duncan, fo as to prejudge the other neareſt of kin; and found 

te allignarion 'nall quad their parts of the ſum aſſigned, ſo that che right returning to 
Donald, rhe'Tedenir, as if it had never been ont of his perſon; his brothers and filters can 
oblige bim to denude of their ares, on which afſignat ion they will compel Balnaves the 


debtor to pay them their three parts of the 1000 merks in his hands, with their proportion 


of the atinbalrents reſting, which in this proceſs they cannot ſo formally do. 


; of TE WY Y 


Fodem die. In the mutual declarators of property purſued betwixt Colonel Forbes of 
pittencrieff and the heireſs of Kinninmount, (mentioned 3d December 1702), for her 


jands of Urquhart lying contigue with Pittencrieff; the Lords having adviſed the inden- 


- 


| ROT TR. Ls 3 SE BL. r ES SI : . 8 3 3 8 * 
ture of marches, being a decreet-arbitral of di viſion in 1378, with the reſtimonies of the 


V 


witneſſes! they found the guſhet in controverſy. belonged in property to the Colonel, as a 


part of 'his-larids of Pittenorieff, conform to the probation of - the march-ſtones, the value 


i 


of which'ground'being'd' moor was inconſiderable, but having à coal, Robertſon of Glad- 


| ney; the ladyis tackſman, had wrought under it, for which the Colonel had a procefs of 
damages depending: And che Lords having! refuſed a new viſfcation ta perambblace' the 
ground, in this proceſs, it having been done twice already, Alexander Murray of Melgum 


for himſelf, and in name of the heireſs 
remedy ef las, 10 the parliamet. 


* 4 ; 
p 4 


February 1. 1704. This week Ifat in the outer-houſe. 5 


F 


Bruce of ' Earthall/againſt the Earl of Southeſk. » Andrew Bruce of Earlſhall died laſt 
veſt and ſeifed"in Theſe lands, about eight years ago; leaving Andrew Bruce his eldeſt fon, - 
and Mr Robert, his ſecond. Andrew having died in April 1703, unentered, Mr Robert 


raiſes biieves in January 1704, to ſetve himſelf heir to his brother. Compearance is made 


for the Bart of Soarheſk! and other creditors, to ſtop the ſervice; and on application to 
the Lords, they name two of their number to be aſſeſſors to the macers ; and on their re. 

port. reſence being allowed, it was alledged for Southeſk, That Mr Robert 
not now” ſeek” che- benefit of the act of parliament 1695, by entering cum beneficio in- 
 ventarii, becauſe that act being an innovation of our old law, and by experience found 
hürtful to creditors, ought not to be extended; bur ſo it is, that act allows them only to 
enter with that benefit witbin the year of deliberation for making up the inventory, and 
more than ſeven years are elapſed ſince Earlſhall's death, Who ſtood laſt infeft, and there- 


port, à hearing in preſen 


fore he cannot enter to him by virtue of that act; neither is this any hardſhip; for if he 
will nor repreſent his father, by entering ſimply ro him conform to the old law, then he 


my abſtain. Auſtvered for Eaärlſhall, That the annus deliberandi was introduced in favour | 


of apparent heirs,” and not to their prejudice; and though the year and day be long run 


out ſince his father's death, yet that was not his fault, ſceing there was a medium impedimen- 
lum in the way, viz. his elder brother Andrew, who died but within theſe nine months, 


ani if he made not uſe of the act of parliament, that negligencg cannot be imputed to Mr 

Robert, his younger brother, who, during his life, was not valens agere, and could not 
ſerve, and now within the annus deliberandi from his death he has taken out his brieves, 
and cannot be ſecluded; both the year of deliberation and the entering cum beneficio inven- 
tarts being borrowed by us from the Roman law, and there an apparent heir had thirty 


years ad explorandas bereditatis vires before he was cut off by preſcription, unleſs the cre- 


ors urgedd bim by charging and doing diligence, J. 69. D. de atquir. vel omit. ; and in the 


 ſutceſſion to moveables, the neareſt of kin may confirm themſelves executors quandocungue, 
_ unleſs interpelled by creditors. ' And the reaſon of ſimple entering was from the feudal 


law, where the vaſſal could not burden the fee with debt without the ſuperior's conſent (as 
now it is in tailzied eſtates); but our cuſtoms having altered that, and ſubjected heritage 
to debt as well as moveables, it was moſt equitable the heir ſhould have the benefit of an 
Inventory, as Well as an executor, and not be liable ultra vires 'bereditatis ; and lately, in 
the'cale of Sir John Erſkine of Alva and his father's creditors, the Lords found the privi- 


lege of ſerving eum beneficio inventarii competent to him, although his father had died many 5 
years before the act of parliament 1695, and conſequently his anus deliberandi was long 


ago elapſed: Replied for Southeſk and the creditors, That the 'annus deliberandi muſt run 
1 the death of him who was laſt veſt and ſeiſed, as appears by tie 16th. act 1 540, 
| dit an apparent heir ſet a bond preſeribe by not interrupting by the'ſpace of forty years, 
the ſecond apparent heir cannot pretend he will yet interrupt, ſeeing he was non valens a- 
bere during His predeceſſoc's life, and yet the negligence” of the firſt will prejudge and cut 
be apparent heir who is in ſecundo gradu : and if each apparent heir had a ſeparate year of 


Vor. II 3k | nine 


- * I ' 


elf, und in name of the heireſs of Kinninmount, his lady, proteſted this day for 


being he lis not ſerving heir to his brother, but to his father, who'died many years ago ; 


dei rationz-this might confound and em barraſs the diligence of creditors ; for, ſuppoſe 
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fore allowed Earlſhalſ's: ſervice. to gan. 


1 


Fee z. ö. Helen Innes, relict of John Hendſhaw wright, againſt Thomas Hamil 
ton.  Hendſhaw being in 1694 and thereafter employed by the ſaid Thomas Hamilton in re. 
pairing ſomt houſes in Edinburgh, his account uf woges and furniture amounted to I. 360 


Scots; and being forced to purſue the ſaid Thomas for payment before the dean of guild in 


2699, and dying nadie dsh, Helen Inne his relle. with her children,. trensfer the pro. | 
ceſs, and at laſt obtain u decreet 3 which Thomas ſuſpended, on thir rraſons: ino, Tha * 


the three years, conform to the act of parliament 1379 and though, 


-oceſs, are ſo much as proven or mentioned by any of the 


. 


not adden. it could:only be proven ſcripto vel juramento, 2d, The | probation adduced i 
only. in general, that Hendſhaw: wrought ſeveral weeks at Aheſe houſes, but does not prove | 

| «be partieular articles libelled. Anſwered, There is as much probation in this: caſe as the 
I mature of the thing: can poſſibly allow; for, 11, The dean of guild and his council vilit 
end the work : Then, 240, They examined witneſſes thereupon. -3#4,;Lhey called for 

the defunct's count-book, and compared it with the account purſued for, and found it all 
Written with his own hand, and o quadrate both in dates and ſums z and though count- 
books cannot prove pra ſcrileuie, but rather againſt the writer, yet here much regard 
| 40 be had thereto, ſceing be is dead ſeveral years ago, and it cannot be made up er pp | 
Ffallo, as might be alledged if be ere yet in Ate, 410, In ſupplement. of all they had, ta. 


and that a man's count-boak,+thoagh an adminicle, yet could not prove for him. Ibe 


vote was ſtated, Turn the dean of guild's decreet into a libel, or allow a farther probation 
to ſupport and adminiculate the deereet? and. it carried for the laſt, the prohation alread) 
produced having been very expenſive, and was not ta be wholly laid aſide, but to ſtand a 

eee al right foot robes 1 


4 © 
EPF % 1 W þ 
r Sh o 35% 12 3. 3 


= 


.  - February 3. 1704. Whitelaw reported Anna/Deans, and Mr Waltet Stirling her hul. 
band, againit Alexander Deans, and Wat ſon of Myjrhouſe, bis tutor. The deceaſed Tho- 
mas Deans, by his aſſignation in February 1701, diſpones to Anna Deans, his ſiſter, 6000 
merks to be paid her by, Patrick Steel out of the fore- end of a greater ſum he was own 
him ; and after his death, Anna and Mr Walter purſue Patrick Steel ſor pay ment, and 
refer the debt to bis oath. He compears, and acknowledges he was owing at the time of 
the alſignation 10,000 merks, but chat he had made ſundry payments for the defunct, and 
like wiſe defrayed all the expence of tis; faneral,i ſo that there was not remaining in bis 


hands above L., 200 Sterling of the whale; all which deductions the ſheriff allowed to the 
ſaid Patrick, as being debts of their own nature preferable to a voluntary gratuitous al 
fignation. + Whereupon Anna-Deans:and- her buſbang falkng: ſhort of their legacy in 2400 


merks, they intent à proceſs againſt Alexander Deans, her nephew, as. executor to Thome, 


U 


he granter of che aſſignation, for mak ing up the deficieney uf what ſhe wanted by Patrick 


Steeb deductions and compenſations, ſo chat ſhe may ba ve her entire 6000 merks. 4. 


BY — 


ledged for Alexander Deans the executur, That this} aſſignation is of the nature of a co 
mortis cauſa que legato gui paratur, and being a ſpecial legacy out of a ſum due by Patrick 
Steel, if che teſtator bod aplifted his money in Steel's hand, no man would have pret end- 

ed that the legatar would have had gecoprfe-40-recover it from: the executor; and {0 4 Pl, 


Steel having en hauſted it by neceſſary payments made on the donant's, affairs, which 15 ® 


- "offeual- as if it had been/expreſily- revoked; for the aflignation in its narrative bears 1918 
and favour, and he allgns it to take effect eceal 


after g Bis | 


* 


- all which ate the clear ann 


— 


nine ot ten brethren mutnally ſucceeding one to apetherd if all of them claimed a year, 
when ſhould creditors have acceſs?- And Juſtinian ſcems ta, allow no more but one annyy] | 
preſeription to them all, in l. 19. C. de jure deliler. The Lords, by plurality, found a ſc, | 
cond or potterior apparent heir had-a- year of deliberation, though tbe firſt had ſuffered it | 
to expire without ſerving, and there „ 


| ome few of the lat | 
\ articles of the account were made of a, date within the three yents, yet the bulk were 

- without: that ſpace, and thir were but added induſtriouſſy to interrupt the preſcription; and 
that this was the deſign was evident, for none of | theſe. articles that were made within the 
Three years of intenting the p V | 
witneſſes led; ſo that their depoſirions relating allenarly to the articles before the three 
pyents, it is demonſtration hat it was truly preferibed, and ſa could not have been proen 
by ,wiznefles, had it not been for the adjection of theſe lait articles, which are not ſo much 
as proten, though, being daſt ſurniſhed, witneſſes would have remembered them beſt, if 
rue; and if this artifice were allowed, a merchant or tradefman's account ſhall ne ver pre 
ſribe; for it is eaſy to add ſome articles within the: three years, by which addition he gets 
the whole current account admitted to his probation by witneſſes ; whereas, if theſe were 


- 


ken the widow's oath of knowledge on the furniſhing 3 ſo that few decteets ha ve fo fulla 
probation: And the witneſſes being examined on the whole account, their depoſitions fc. 
lat ing to the whole do confirm theſe articles within the three years, as well as tl oſe betare. = 
The Lords having called for the probation to be tranſmitted, and having read it, found 
Tttheſe laſt articles that preſerved the account from preſeription were not ſpecially proven ; 
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and eee mocks which is not that he ſhall pull me oht of the mire I lam alt in, 
but thar he ſhall prevent my being tumbled: therein; and it is more reaſonable to free ; me 3 
before diſtreſs ag after. 2 5 7 Stair; in the place above cited, ſays, Though cad 
tioners have not ordinarily action againſt the principal; debtor till they be diſtreſſed, en 
the cautioner has only a clauſe of relief in the bond, yet it is otherwiſe where the bond of 
relief runs in thir tefms, to free, relieve, and ſkaithleſs keep; and eſto he were minor, 
yet the reaſon; inſiſted on was nowiſe relevant to aſſoilzie him. The Lords found a char 6 
on a- bond of a relief, though before diſtreſs, was nowiſe unwartantable nor unjuſt; and 
therefore the eavtioner and his atteſter ſtood tilt bound roger een, and cerned a: 
. Stobs, in the terms of the bond of relief. en e M 
Eodem die. In the action purſued by Captain Gone ot Sir A. Campbell of Cot 
1 nel, mentioned 1th January 1704, the Captain reclaiming” "apainſt"* the inte rlocutor, 
finding the' huſband abt liable for his wife's heritable debrs perſonally ;' and being heard in 
preſence, he alledged, That'a'man, in marrying, takes his wife for better and for worſe, for 
riccher and for poorer; and às he has all the con veniencies following on. the ſociety, o 
he ought not to gradge the inconveniencies thereof; and it is a miſtake of our law to think 
. the hüſband's obligation to pay the wife's debt aries only from'the! communion: of move. 
able goods betwixt them; for it is truly founded in his headſhip and gubernative adminiſtes 
tion of the wife, who, by his deed, becoming femme coverte, is exeemed and liberate 
from! perſonal execution, being ſub poteftate' are and therefore he becomes ſubſtitute in 
„ place; even as one Who exeems another from judgment, ipſo facto becomes liable for the 
debt; un if it were otherwiſe,” a flood of ificonvetfiencies'would follow ; for 1 lend ms 
money to one who is mafter of an opulent fortune; he dies, leaving a daughter behind 
bim; the, by marrying, mortifies my ſum, it may: be; for the ſpace of forty years; ſhe | 
. + cannot be reached; being veſtita'viro': he pleads immunity againit. all perſonal execution, 
pbecauſe it is a ſum bearing annualrent, to which he has no right ; ſo that the creditor is 
holy diſappointed, and is caſt in priſon for debrs; and cannot raiſe his own to relieve 
bhimſelf: And it was never pretended by any huſband,” before the late deeiſion of Harr 
: Oſburn of Peppermill apain{t Menzies, which is but one fingle- practique not fully debated; 
before which a huſband ante matrimonio was liable, and after diflotution according to the 
length that the diligence had been done againſt him before it, ſuck as the obtaining a de- 
cteet or adjudication againſt him for his wife's heritable debt: and it is the inrereſt of cre- 
.ditors the Lords return to that Which was the law) before. Anſwered for Ceſnock, 
That nothing more choeks*the analogy of law! than to ſubject a hnſband perſonaliter to his | 
wife's heritable debt owing by her, when his jus maritt gives him no right to the heritable | 
. debts owing to- her; and common equity tells us, that quem ſequitur commodum, idem debet et 
. babere incommodum, 4 e cantya; and ll the parliament, - or the Lards by an act of ſederunt, 
give huſbands right to their wives heritable ſums, it is impoſſible to make them liable fer 
their wives heritable debts, for that is to cauſe them make brick without'firaw-: And this 
is certainly our law, as Stair obſerves; lib. 1. lit. 4. where he ſtares the queſtion, If the wifes 
heritable debts will reach ? but he\eoncludes'the communion being only of moveable goods, 
therefore it ſhould, a paritate rationis, be only of moveable debts. And whereas it is urged, 
x man may this way lie very long out of his money; it · is anſwered, imo, Incommodum non 
]iolvit argumentum; and this may fall out in other caſes as well as here. My debtor dies, 
and leaves his heir, an infant of a month old; I muſt patiently ſuperſede all perſonal exect- 
tion till he be paſt fotirteen; and what if wy debtor either turn fatuous or furious? I can- 
not then put him priſon. - PR 'You may affect his eſtate by adjudication, | and if it be 
bankrupt, you can bring it to a roup. And the liberating huſbands from the wife's real debts 
is borrowed by us from the con ſuetudines Pariſi ſenſes, where they have the ſame cuſtom; and 
 eflo Oſburn's caſe were the firſt (as it is not), yet there is an uniform tract of deciſions 
ſince that time, finding huſbands not perſonally liable for their wives real debts, ſo that to 
alter it again wonld brangle the ſecurities of many ſubjects: And the communion of move- 
ahles has been always reputed the ground in la for paying the wife's debts, and not that 
of his headthip. The Lords were unwilling to recede from the late uniform practice; and 
therefore found Sir Alexander not liable er the: i ano Fon ſums of his wife's 8 heritable debts, 
i ?but only for the annualrents. F 
February 8. 1704. Walter Chrnerbſs of Hingop contra James Hunter. Hilllop having 
obtained a decreet againſt Hunter his tenant, for ſome rents; he ſuſpends, and when the 
ſaſpenſi jon comes to be diſcuſſed by the courſe of the roll, Hunter alledges; Vou cannot in- 
fiſt, becauſe che affair ſtands ſubmitted. Anſwered, One of the arbirers, by a writ under 
| his hand, has declared he will not meddle in the concern any more, ſo it is deſerted and ex- 
; ited, "Keplitd, -Having no definite time filled up therein, it laſts year and day from its 
Gate; and the renonneing of his arbiter, at his interpoſition and deſire, cannot make it ex- 
-pire ; 7 imo, Becauſe he can be charged with horning, to meet and give out his decreet. 
2do, F he other ee we: 1725 ee oe FR oycriman, my determine without him. 
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is true, If the. party leſed were ſeck ing to be reſtored ex capite furoris, there he behored to 
den reduction ; dot here there is a brieue, and a verdick, that is more ſolemn; then 
any declarator wWhatſomever: and there is no difference whether he be wronged by a tackx 
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ment could be uſed; but if it were müde liquid befote 'the cee e 

tod good g aud therefore Meggimch havin paid and "at comes he be wl 
— his the bond of reßef) before the cempekit in the förthes that qt ae was 
krettotracted to validate his örteltment, as müch s tient maß deen Rach at the rite 
he laid on His arreftinictit 2 but allowed my Lord Juſtice Clerk to be; lieatd on this 
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Preference 44 1:44 eee | 
Februamy 10% ye, Marguret Olplia end Cates Roberſon ber buſband, 11 
John Stewart their aſligney yy apuflve W. lim Oliphat merchagt in Eqinburgh, her father 
b this grodhöd, re the contract of rHartikge bel wirt the fad William and Chriſtian 
5 Soote, ber mother, he, for the tbcher received, obliged rife to ſtock aid fecure to the 
F 1s of te ſaid marriage zoo merks 3 300 ſobſuming, that die is the ſole child of that 
warriage, congludes that he may Se decermecd te betform ro her the ſaid obfigement. ' 4. 
* _ _ This being only cudeftinktidn.of ſueceſſton in #- cbnttack of martiage, it is not obliga. 
2 y during; bil fe, nor can it produce an bad Wh el His deceaſe,) eſpecially he 
DR, vein fiay of the ſum, and can uplift and dip poſe at plesſutt. 240, By ane; preſs clauſe in 
3 the ſaid contract it. is ſpecially rovided; that 'the obſigewent in favonr of the bairns hall 
"hot hinder und obſtruct the aid Willtam to employ it ia the exerciſe of his trade a8 he 
_ thinks fir. AHnſwertd, Theſe prbviſions in favor of children of a firſt matriage, cannot be 
eluſory and of no effect, elle a father, by mirryimg a ſecond” Wife, may delinimentis nover- | 
8 Yes Sive aft to the ſecbnd bairns, and defrauc the firft, though law does hot fo bind up 
„parents om ſecond marriages but they way" give moderate and rational Proviſions to a 
EY; 3 wife and her children; for Shea Weehidna: 'are uberrime fidei, und oug ht to be 
pantie and faithfully: performed; and, in # competition, the firſt contract Jud firlt 
1 ought always to be preferred, as being the Gr{t creditors: and here their father” $ aver- 
ſion ariſes from — influence of bis "cond wife, though they deſign no ſtraitening r to him, 
but only thet he may give them fore ſecurity” for the faid 8000 merks, at ſeal 
ſo much of it as che Lords ſhall think fuitable to his eitrehmſtances, to take effoct only at 
his death: A contract of marriage being a Helena, "containing auen refſtations, the 
- wife bringing a tocher, and the huſband making à proportional ſettlement for her and the 
childten off the (marriage, and it ought net tobe in the father's power to fruſtrate and eva. 
euate theſe abligemens, The Lords confidered they have oft reduced exorbitant provi- 
lions made in poſterior contracts, where they were prejuckcial to the firſt, and that the 
children of tlie firſt bed had a ðgueftum, except Ware he came in as heir, which tied 
bim preftare foftum paternum:; 0 that if this contract had nominate perſons at whoſe in- 
nce execution might" paſs; they could have charged for implement; 3 but the father here 
being a merchant, and having reſerved to'himfelf a power not only of adminiſtration, but 
of diſpoſal for carrying on»his trade, aud that it was not pretended he Was vergens adi ino- 
piam, (in which caſe: the Lords would have-oblis ged him to fecure her ), therefore they re- 
Fusch ſutt ain ation againſt him during his life; To they fliodghr merchants might be ſtrait- 
eened by ſueh proceſſes, and forced to give over Their trade ; and it was Pef.mi exempli for chil 
W Aren to purſue their parents in ſuch a: Arcumſtantiate (aſe, and 2 7 it . 18 both to 
e children and Thomas Wylie s. 
"February 12. %%. Oallander contra Bruce. Bruce af Newton being Aebtor to Cal. 
| lender of Craipforth/ in the ſum of 600 merks by bond, and being apprehended by cap- 
Trio, he, tc relieve biniſelf out of the meſſchiger's $ hand, grants a bond of preſentation, 
ST herein Alexander Bruce his ſon is cautioner with bing whereb they oblie ge themſelves 
wither topay; or preſent in at Ctaigforch's houſe, without a ſu lion, 85 a preciſe day 
herein mentioned; at which day Alexander compears, and intimates to Callender, 
pdp 4 notary, that his father was fallen ſick, and it was impoſſibſe for him to travel, but 
boo Offered to produce him within ſome ſew weeks aſter when he ſhould grow better; 
© - which Callender refuſed, becauſe it was Alexander's ſingle aſſertion, and no teſtificate pro- 
[duced;-* Callender having ebarged Alexander, on the bond of preſentation, both for the 
penny and the original debt in his. gags 22th he ſaſpended, on this W That be 
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Lords were of opinſon, that Craigforth's'refuſal ro accept of his offer on a prororapion of 
the term did liberate the cautioner, and fully implement his obligation; but the pluralit7 
found, thongh he ſhould prove his father Was peally ſick at the time prefixed,' and that he 
 bffered'theh to continue bound for ſome werks, that did not free him, ſceing he did not 
offer rapreſent'him when he recovered; and therefore found him liable for the penalty in 
the bond of preſentation, and likewiſe for the original det. 
Fe ig, 0, Lord Tillicoultry reported Johnſton contra Kennedy. Robert 
Johnston of Stratton purſues Sir Archibald Kennedy of Colzean, for payment of 10,000 
merks, contained in a bond granted by his grandfather and others, in anne 1651, to 
Fergüs Matubine, and wheretò James Johnfton writer to the ſignet, the purſter”s father, 
Was conſtitute aſſigney. Medved, imo, The bond Was preſetibed, not being purſued for 
within the forty years. Anſwered, There is an inhibition ſerved on the bond in 1669, 
which does fuffieiently interrupt the preſcription. Replied, An inhibition is only a prohibi- 
tory diligence, that none contract with the debtor, during the years wherein the bond does 
not preſeribe ; for eſte an appriſing were led after the inhibition, that hinders indeed the 
donc from preſcribing, yet if no ſummons be raiſed'on the inhibition, the preſerving the 
bond from preſciption will not ſave the inhibition; for the old act of King James III. anent 
Preſeription requiring ſome document te be taken within the forty years, muſt be either 
by a charge of horning, or citation on a ſummons againſt the debtor, or payment of 
annualrent;” or ſuch/orher certiorarion, as imports the ereditor's demanding payment; and 


therefore the regiſtration of a bond within the years of preſcription, though a document 
whereby che ereditor owns his bond, yet was not found by the Lords a fufficient inter. 
_ Tuption. 'Duphied, There could not be a clearer intimation of x creditor's mind to proſecute 
his debt chan to inhibit his debtor, wherein a copy is given him; which js not in the re. 
| hm of a bond, and ſo makes a plain difference betwixt theſe two caſes. The Lords 
found the ſerving and executing an inhibition againſt the debtor was a ſufficienr' interruption 
of the preſcription of the bond, the ground of the inhibition. Then alledged farther, This 


intetruption was preſcribed, becauſe it was not renewed within ſeven years, as is injoined 
by the ict of parliament 1669. Anſwered, That act related only to interruptions made 
d citations in proceſſes, and not ro this caſe, which could not mean that inhibitions 
ſhoulg be renewed every ſeven years, though a ſummons of reduction ex capite inbibitionis 
might be raiſed within the ſeven years. The Lords found this interruption did not fall 
under the ſaid act 1 669. Then Colzean alledged, The debt was paid by Bargeny, who took 
1 Yank affignition thereto ; and James Johnſton being bis writer, got the cultody of his 
- Papers, and that amongſt the reit; and that it was lying blank beſide the ſaid James the 
time of his deceaſe, and is filled up with his name ſince, and was not in any liſt or inven- 
| ry" of his gebts, nor did he ever crave it, though he demanded payment of leſſer ſums 
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Nan in his cling, 8A ereditors.. RT hon Jay. no, more bat. produce 
the bond and aſſiguation now in his hands, which. tangot be taken from, him by preſuwy. I 

tions; and the putſuer was left very, young, when his Peres ca yo. be.mutt,not ſuffer for 

bis tutors atgligence. in purſuisg this debt, Tbe Lords thqüght there was ground for ſulpi. 
cion, and therefore reſolving. d Expiſcste che caſe, 111251 allowed a probation, before anſwer, 
where this aſſignat ion was found, and when it Was fil led up, and What may be found among 
Hargeny's J papers to ſhew it was retired : and likewiſe: rhe, purſuer to adduce what eviden. 

s } o uſtruct and adminiculate dhe ſame. As 19 the forclaid point. 2h at a decreet of 
EY regiſtration: was not a ſufficient interruption; the Lords dec o an ibe fame, James Joby. 
ſtoſs caſe, againſt che Lord Belhaven, 1 ath January, 1672 and likewiſe, tounc 1 reduction 
within the guadrienium utile far; reducing deeds in e Rot interrupt che preſerip. 
tion uf that privilege of revoking end reducing, unleſs it was renewed ( N even Years 

in the Earl of Forfar's.: proceſs againit the Marquis of Dau las in 1700; enn, 

February 16. 1704- Chalmers contra Brown., Anna GC alamers Pur toc Alexander B rown 
* to the Duke of. Queenſberry, before e nborgh, for Wt gc: 4 

as being his lawful wife owned. by. < cobabiration and otherwiſe; and he h havit 1 0 
ꝓroceſs. to have her diſcharged Gn aſſerting berſelf to be. his. wites and. 1 8. finding a | 
marerzal witrneſs lately come from; London S y kerreſter nden prove und, 
9 50 wy matrimonial acts, but being under caption, fo that 4 dare not E | 
the Lords may give her a protection for a few. days, wo to. come in and depone,] 00 
mifſaries. Same thought the commiſſaries being a ſove reign x Dart in prom: 
© herence and divorees, rhey might grant prot Qion 10 witneſß $.Cited to appear before them. 
ſelves; others thought it was more; prope to apply. to the pri vy cough, for za protection; 
Put the Lords-- refaled the defire ; of the: F as not proper, for them to debe in the 
commiſſaries jariſdiction, except it came in, either by; adve ation, Or. \\pcnſ on. But there 


ſeemed to be an eaſy. remedy, here, ſeeing FOR Re. might go to the ſanctuary of the Ab. 
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8 and po dh CRE CORES might take her bath, Where ſhe was. out of, all hazard of 
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8 195 _— „Laird o Grant contra. the 3 * the, Trealy . By the, 12th 


25th acts of parliamenat 1698, a poll is impoſed, and becauſe the honour. and Juſtice of 
The nation was concerned to pay the, arrears: due to the othcers,. ho had raiſed e at 
the revolution, and clothed tim on their on expences, — e the parliament ſpecially | 
deſſ inates and allocates the poll · money for payment of theſe Prime loco. The poll having 
deen roupcd, and ſet ta Wilfiam Cochran of Fergully for L, 20,000 Sterling and ſome 
more; end the Lords of the Treaſury, having upfifted and diſpoſed on the, faid tack · duty, 
Grant, who had clothed one of theſe regiments at bis gun charges, purſues the N of 
«he, Treaſury, for payment to him ef I. 1855 Sterling relling to him on that ac- 
Count, as they who farmed the ſaid poll, and received be tack - duty, which, was the 
fund deſtinate. by the; parliament for his payment. Aledged, The. Lords of Seſſion were 
not judges; competent to this purſuit, but only. the Lords of Treaſury, and Exchequer, 
. who cognoſced all queſtions anent the revenue and patrimony of the crown by the 18th 
5 1 of parliament 1633, and they could only make their accounts before auditors named 
by her Majeſty, or the preſent. commiihon of, parliament, for examining. the. arrears 
and public accounts; and all Who have penſions might as well purſue the Lords of the 
Treaſury ſor payment, as Grant may do; and this were to bring the whole adminiſtration 
of the Treaſury to the Lords of Seſſion their examination and control; and would create a 
great confuſion and interfering of juriſdictions; and though the. poll was deſtinate co ſpe- 
cial uſes, yet its management was left to the Lords of Treaſury. ,Au/roered, Grant is 
not craving them to give in their accounts before the Lords of efſion,; ; but this being 
civil right conferred on him by tbe acts of . parliament, and they being debtors by intro. 
mitting with his money, there can be none more competent for this than the Lords; and 
when Hugh, Wallace. of Ingliſton as caſ · kceper was purſued, and proponed the like decli 
nature, that he was only accountable. to the Lords of Treaſury, the ſame was repelled, 
And he forced to anſwer; ; and it ſeems unequal to ſend him to the exchequer, where 
the Lords of Treaſury (who are his parties). haye the greateſt ſtroke, and who have 
negative by withdrawings and the commiſſion of parliament have no power to determine, 
but only to report. The Lords generally thought they were competent, this not being 
he Queen's cauſe, but that of pri vate perſons: Vet ſeeing Grant has not libelled their mil- 
applying the funds or malverſing in the truſt repoſed. in them. by the parliament, though be 
offered to prove it by way of reply; therefore the Lords waved the cogniſance of the affair 
A this time, and remitted the cauſe: to the ,parliame: "RF; Vi | 
\ February 18. 1704, Brown of Biſhopton contra Marion REF” The Biſhop of E- 
| -dinburgh having: ſet a-tack. of the mill and ſalmon- fiſhing of Newa bbey, a part of the re. 
venue and patrimony of his biſhoprick, to the ſaid Marion and one Mitchelſon r ſeven you 
and taken Wen bound ee and ſeverally for the N merks of yearly tack- be 
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| rhey poſſeſs a year or t we per tacitam relocalionem after the ex pi ration of the tack : and the | 
Biſhop having aſſigned the 2ek to Robert Brown of Riſnopton, and he having charged the. 
{1id Marion Paterſon for ahe tack · duty of the Fears after che tark ran out, ſhe ſuſpended, on ; 
This reaſon; That ſhe- was content to pay for her own proportion: and poſſeſſion, but nor 
| duty, yet chat obligation was only for the, ſe ven years of the tack, and can cutend no 
- farthery nor perpetuate the obligement to pay in ſolidum upon her. Anfuerea, Sbe | mult; : 
be liable for the whole; becauſe the Biſhop ſet it to them pro indiviſo; and if they divide it 


* 
* 
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amangſt themſelves, he is hot concerned; for as he can ſeck no more from them than 


hat is contained in the tack for their poſſeſſing after the tack, ſo the tenaut can offer him 


they mut be eodem moo liable for the ſubſequent, years that they were for the preceding; 
and if you did not treſolve to ſtand bound for the hole, the ſhould have renonnced and 
given over. Replied," My obligation as correus debendi expires with the tack, and l poſſeſ- 
| ſed no niore but my on ſhare and proportion; and the moſt I can be conſtrued is only 
as cuutioner for the other, which fidejuſſorial obligation falls with the tack; as is evident 
from the common law, I. 13. 11. D. locati condutji-; and Ferezius ad dict. lit. Cod num. 14. 


& 


where he ſfays, Fidejuſſor in tacita relocatione non tenetur, niſi de novo iterum ſe abliget. The | 


Lords thought that in equity ſhe was free; but ſeeing the tack; was ſet to them both ↄra indiviſa, 


without diſtinguiſning their ſhares of the poſſeſſion, the, obligation. was indiviſible, and con- 
tinved during the years of their poſſeſſing per tacitam relocationem, reſerving her relief a- 
geinſt the heirs of the other conjunct tenant: as accords. And the Lords thonght the Jaw 
- cited; and Perezius, related to the caſe where one had poſſeſſed the whole, and found a 
cCuutioner for the tak · duty, there the cautioner, after the clapſing of the years of the tack, 
wauld be free; even as if a tack were ſet to a man and a wife, and the longeſt liver, and, 
4 cautioner for the rent, though he would continue bound for the ſurvivor, yet not for 
heirs poſſeſſing per tacitam relaaflonmngotn wk vqꝗvFͤ | 


o 


Fubruam ig. 1704. Chalmers corre Taylor and Hay. James Chalmers of Olderuives 
having in his teſtament named Dr Chalmers his executer and univerſal Hegatar, William 


Taylor, aß having a right from the neateit of kin, raiſes a reduction of this teſtament, on this 


ground That he was then in entremis, having died within leſs than an hour thereafter; that 
be gave no wutrantq for the univerſal} legacy, and it was not read to him: And on this 
prtoceſs, Anderſon the notary; with Shaw and Hay, the two teſtamentary ſubſcribing! wit - 
neſſes, being examined, on adviſing their teſtimonies, the Lords found chere was no war- 
rand given by; the teſtator, and ſo reduced the teſtament, as mentioned ſupra, 16th Novem- 
ber 1699 Dr Chalmers having a jealouſy of the integrity of the witneſſes, proteſted for a 
reprobator againſt them before their deponing; and now. getting more information af the 
_ alledgedibad practices uſed by the ſaid William Taylor purſuer, to inſtigate Hay and Shaw, che 
two wirnoſſes, to depone what he himſelf knew to be falſe, (though the Lords thought it 
unfavourable and dangerous for phyſicians to get themſelves either named executors or le- 
gatars by cheir' ſick patients; who readily will yield to any thing at that time, as Lewis KI. 
of France did to his phyſicians), lie raiſes a declarator of falſebood, corruption, and bribery 
againſt: Taylor, Hay, and Shaw; Taylor, as the promiſer; ſeducer, and corrupter; and the 
other two, as they who were ſo tempted: and corrupted by him: And for qualifying of it, 
offered to prove that Taylor ſaid to Shaw, (who was but a poor man), If this buſineſs gu 
right eas would ha ve it, and the teſtament fall, you ſhall}, get Beſſie Chalmers, (one of 
<. the defunctꝰs neareſt of kin), to whom the goods would accreſce when the teſtament was 
W once out of the way, and L. 1000 of tocher with her;“ and that Hay was heard brag that 
he would be ind to them who were kindeſt to him, and by his {wearing he would make any 
executor he pleaſed : and craved a term to prove thir qualifications. Auſtuer ed, This was upon 
the matter a reduction of that decreer reduclive of the teſtament, and concluded tepayment of 
the ſums and goods intromitted with by the neareſt of kin ſince they reduced the teſta - 
ment, and tended to make it revive, and yet the ſaid deereet is not ſo much as called for, 
nor in the fſeld ; and though it aims to annul the depoſitions of the witneſſes; yet they are 
f neither called for nor produeed: fo this proceſs of declarator is altogether wrong hid, ſee- 
ing it ſhouldonly be by way of reduction; and even theſe reductions upon reprobators 
tre very rare; and ſingular and have taken ſmall effect in Scutland, and may tend to diſ- 
courage witneſſes from telling the truth: and the words libelled are but verba jaftantia, and 
. e ſubſume that the parties accepted of the bribe offered; otherwiſe they cannot 
be ſai! to be corrupted. Replied, Though reprobators be an extraordinary remedy, yer 
rome called neu, ſor all our law yers mention them; as Stair, book 4. bit. 43. and . 
en Eraigie in his Repertory, voce Reprebators, and our deeiſions ſuſtain their opinion, 
te be ſoundl in Dury, abtn June 1623; 5th March 1624, Cochran; yth July 1632, 
: won; Zoth © July 1668, Lady Milton contra! Sir J. Whiteford; and 1 4th July 1671, 
| 1 a 1672, inter eoſdem, marked both by Stair and Dicleton, with their ju- 
A vel. A 3 L 108 ys  dicious 
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pPlieu, Pregnant qualifications: are required, and the. idle tory: of offering, him a laſs with 
Lalo is not to be regarded: The Lords found a declarator was not the formal way to 
bring in this trial and ex piſcation, and therefore found no proceſs tilt a reduction were 
raiſed, and the production of the original depoſitions of the witneſſes were ſatisfied.; be. 
fore which they could nor be forced o debate, and in ciſe any of them died medio mpeg, 
their heirs could not be. called to the effect of any puniſhment to be intlicted on them who | 
were not guilty of the prevarication; but only for annulling the decreer. 

"i; February 2261904; Livingſton contra Goodlet. Anna Livingſton, and JantsEdmonſton of 
Broich, her huſband, purſue for mails and duties on a coinpriſing of the lands of Gairdoch; 
Goodſet of Abborſhuagh. compears; and craves to be preferred as having apprifed theſe lads 
long before, and you are neither within year and day, nor did vou uſe un order of redemp · 
tion within the legal, [ſo my appriſing being expired, Jam proprietor, and you cannot com. 
pete withbme. / Mledgedj: Your: appriſing is null for want of a previohs chatge of horning 
to make the debt moveable, and which was ſuſtained: as ainullity; 20th July 1622; Cranſton 
contru che Laird of Eaſtulſbet ; and this ſhould: be the rather ſufficient to open the legal, 
to make it current; and your appriling redeemable; that the lands are ten times above the 
value of the ſums appriſed for; and it were very hard to carry away a great eſtate for a ſmall 
um, and by and odious ex pirat ion to ruin debtors, and ta exclude: all other lawful creditors; 
and here the nulſity is pleaded to no other. intent but to prevent an exorbitant unjuſt advan. 
rage, for iſne will pay him his Whole principal ſum,  annpalrents,-penalrics, and accumula- 
1 with the intereſt thereof ſince the diſburſing, and all expence he can era ve; ſono more 
s intended, but to get acceſs, as a paſterior creditor, to the remanent part of the;debtor's 
e after he is ſatisfied: cum omni cauſa. | Anſwered, The old deciſions did ſcem to tre- 
quire a charge previous to the leading a compriſing; 3 but ſince the year 1627, (now 70. 


VJears back), the deciſions have clearly run in the contrary, as appears from the practiques 


cited by Stair, ook 3. fit. 2. and which is become ſo firm and uncontroverted, chat it is 


now looked upon as a principle; and though a compriſing be led for never ſo ſmall a ſum, 


; if within the legal it be not wholly paid, but ſome part of it is ſtill reſting, there 1s no re · 


medy i it carries / the: pro operty, if you be not within year and day to come in pari paſſu with 
it; or if you have "meglefted to uſe an arder of rellemption within the legal to ſtop its 
running; or, 3tia, If you cannot ſubſume and prove he is ſatisfied and. paid by intromitſion, 


{ls 


eriotherwiſe, within the legal; then; if there were never ſo ſmall a part of it reſting, that 
earriesithe property of the Whole lands appriſed oh pœnam neglig entiæ, whatever the diſpro 
portion be bet wixt the ſum and lands; and upon chis bot tom of expired: compriſings ſtands 
the ſecurity of moſt of the eſtates of Scotland. which like a corner · tone is uon tangendin, 


ao movendum... The Lords tepelled the nullity for the wam of à charge; :ecing that has 
been omitted to be done paſt memory; and as to the adwantage taken of cartying away 
 theiieftate by an appriſing for a mall dum, the Lords found that it was not in their power 


toſremedy: 3 indeed in ſuch odious caſes modified exorbitant penalties; to hinder 


— 


eſtates frum being ſwallow ed up | bytach! appriſings ; but if that will not do the turn, they 
have no power ta prorogate legals, and keep them open, elſe they might be the arbiters and 


diſpoſers of all mens eſtates : and therefore the Lords preferred Goodlet, and ſullained his 


cumpriſing to e the tight of the n and refaſed Livingſton 's offer to pay him aun 
anni caiſa. 24-3}. 25 as, | #2 N 15 Ait 44: V7 £37 * J HE {Bit 01 Le } Je: Tr Dy of tc; 


'v» February 23. eos The Counteſs-dowager of Caſſlis, by her contract of eite 


being provided to a liferent of L. 400 Sterling per annum, and the rent falling the one half 


hort, ſhe: raiſes-a proceſs againſt the preſent Earl of Caſſilis, and the Earl af Ruglen, bis 


tutor, to implement, warrant, and make up the deficiency:; and in regard the tutor was 
ſelling land to pay off the debt; the raiſed and executed an inhibition againſt them, to ſtop 
the ſale : upon which a bill is given into the Lords hy Caſſilis and his tutor, repreſenting, 
that the Lord Kennedy, his father, was publicly infeft in the eſtate, before his grand- 
father entered into that contract- matrimonial with the preſent Counteſs:dowaper, and ſo 
could never burden him with ber jointure, and yet ſhe had moſt groundleſsly raiſed that 


. proceſs againſt him to implement his grandfather's deed, -whem- he nowiſe repreſented, 


but Was in the fee before ſhe was ſo much as a creditor, and ſhe had thereon ſerved an in. 
hibition iof defign to ſtop the ſale of the lands for payment of his debts; and therefore craved 
the regiſtration of the ſaid inhibition might be diſcharged, as whoily Spende and mali 


Cious. The Lords conſidered that the Hopping of the courſe of law by inhibition or other 


diligences, Was like the thutting up the vena porta. and circulation of the blond, and the free 
2ge and adminiſtration of juſtice; yet in fundry caſes; they had examined the grounds 


= ſuch diligences, and if they find them more founded on humour than reaſon, they hae 


been in uſe to refuſe theſſame; and the Lords in this caſe diſcharged the regiſtration till the) 


cConſidered the cauſes om which it proceeded; and aſter iet ere found this Aabiktas a 
aſive and S Dis ine e 8304 boch l. e e e 
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wary: 24.1 704. Dame jean Leſlie, L 775 Blairball, againſt Mr David Ramfa y, 
- writer. © Bruce of Blairhall being at the horn, Mr David Ramſay gets the gift of his eſcheat „ 
on a Horning, for a debt which Blairhall' owed to Mr Robert Blackwood, and gives a back- | 
bond to the exeliecer; That out of the eſcheat he ſpall prime loco pay 1600 merks of ali: 
ment cohſtituted to the Lady Blairhall, formerty Lady Innernytie, (to Which jointure 
Blairhall Jare mariti had riglit); and on chis ſhe purſues Mr Ramſay either to pay or allign. 
J ͤ ͤnꝓvÿ * » "IDE If" He. 
do not-intromir with the ſubject, he cannot be obliged to pay; "and he is already denuded, - - "7 
ind {6 cannot aſſign her, becauſe Me Blackwood by the act of parliament being/preferable,  *' } 
the gift being on his horning, he harh aſſigned the benefit of the gift to the faid Mr Robert. 1 
 -with the burden of this backbond, and particularly of her aliment. Anſwered, She did 
not inſiſt to make him perfonally liable, but only in alternative terms, either to aſſign her, | 
not to the whole, but td ſo much of the ſubject as will pay her aliment, or then to pay it 
himſelf; ſo that he has the election, and if he has put it f Our of his power to aſſign, by VVV 
denuding in favour of Blackwood, then #47 imputet; he muſt fulfil the other member of — 
the alternative, and pay; for, by the tenor of your back bond, you became my truſtee, 'and + 
could do nothing to deteriorate my condition: nor can you turn me over on Mr Blackwood, | b 
but you may ſeek” your relief from him; for what hinders but he may transfer the be- 


nefir-of the gift to another, and ſo on, that I ſhall not know whom to purſue, and ſo. be 

frultrate of payment. Some thought he might aſſign her to the eſchear, natwithſtanding 
of his prior aſſignation to Mr Blackwood, ſeeing it was bu rdened exprefly with her annuity; 
however, the Lords by plurality found Mr Ramfay bound, either to afſign or pay. 

2 February 26 1704. Mr James Carnegy of Phineven, and the upper heritors of the wa - 
ter of Soatheſk, purſue a declarator againſt the magiſtrates of the town of Brechin, for 
contravening the acts of parliament anent ſalmon- fiſning, regulating the wideneſs of the 
hecks to three inches, and injoining the Saturday's flop; all which they have violated, and 
likewiſe fallem on a new method to ſtop the fiſh wholly from going up to ſpawn, by ſheet - 

ing the cruives, i. e, putting a ſheet daubed with pitch all alongſt their cruives, by Which 
it is impolſible for any fiſh to paſs. through, which damnifies the ſuperior heritors in a con» 
ſiderable ſum yearly, and renders their fiſhing wholly ineffectuat to them; and concluding 

they may de diſcharged that unwarrantable cuſtom of ſheeting, Gc. Alladged for the town, - 

That what they did in this cafe was not in æmulationem vicini, but merely for preſerva- 

tion of their mill, which was a great part of their common good; and if they be not allowed 

this liberty and privilege of ſheeting in low Water, to gather their dam for making their mill 5 
90 in drought, their mill-rent will fall at leaſt the one half of what it preſently. pays, and 15 

their prejudice will be vaſtly more than all the advantage the upper heritors can have by the 
diſchärging and removing it; for they never put on that ſnheet on their cruives but when 
their miff cannot grind for want of water; and mills being a neceſſary inſtrument of human 
ſubſiſtence, and for public utility, muſt preponderate any caſual or aceidental damage ariſing 
to their fiſhings.: And though there be more laws and acts of parliament for the freedom of 
falmon. fiſning than perhaps there are upon any one ſubje& whatſoever, yet even theſe laws 
had a due regard to the going of mills; and therefore the 33d act 1696, againſt the deſtroying 

. the young fry, expreſsly excepts the caſe of mills ſituated on theſe rivers, that they beno way | 


ptejudged ; and act 3. 1698 diſcharges pock+net fiſhing, with herry-water nets, | and other 
engines marting falmon- fiſhing ; but not one ſyllable againſt ſheeting of cruives, which would 
not have been omitted had it been judged unlawful. Anſwered for Phineven, and the ſuperior 
heritors, That this practice of ſheeting was againſt the public laws, and contrary to common 
utility 3 and though they hid been forty years in poſſeſſion of it without interruption, (as 
they were not), yet it could not preſcribe; neither was ſuch a preſeriptipn to be allowed : 
And Lord Panmuir, and his factor, had ſeveral times torn off the ſaid: ſheets, which 
was ſufficient to accreſce to the other heritors though they had not done the ſame; and the 
pretence of making their mill go by the ſheeting, was notional and unjuſt ; for they had pro- 
ven that the town of Brechin had uſed that unjuſt practice, ſtopping all fiſhito ſwim up the 
Niver, as well in high water as in low. And ſuppoſe they put it on/when the water was 
low, how does it appear they took it off when the water roſe in a ſpeat? So this excuſe 
Was a mere nam, to Juſtify their tranſgreſſion of clear laws; and the upper heritors can ne» 
ver be ſecure till it be totally diſcharged; and the reaſon why our laws have not con- 
domnedd it, is, becauſe none have attempred to practiſe it but the town of Brechin. It was 
farther alledged, The hecks were not full three inches wide. Anſwered, That the timber 
| bulging'and ſwelling might be rhe cauſe of that. Replied, It is not ſufficient that they be ſo 
ar theirfirſtnpurting, bur they muſt continue of that wideneſs as long as they ſtand. The 
| Yords, by plurality, found the ſheeting an unwarrantable practice, and ordained them to 
# be taken down'; but thought if any method could be propoſed for regulating the meaſure 
of the low iwatery! when they might be put on, and the meaſüre of the riſing high water, 
Wbenſthey ſhould be taken off, that the. damage to their upper fiſhings in that caſe could 
dot be great, and the going of their mill in a drought might be likewiſe provided for; 


1 


% 


. 


a a als found: the) aiſdimſy-of: the becks eum top to Borte n hve: to be three inches, and 
continued ſo, and the Saturday 8 flap obſerved. For folying/ the inconveniencies on al 
hands, it was affe red by the town, that a ſtop ſhould be fixed; in theftiver, on Which 


| ſunk below the jedge, then they wight ſheet ; and hen it roſe; above it, them it ſhould be 
removed. As to the queſtiqu of the: brekt ſee the famous debate bet wixt the town of 


Marquis of Annandale, in a letter he wrote to the Duke! of Hamilton on the 22d of N 
cCember laſt, wherein he affirmed the faid Duke and Marquis bad dealt with him to accuſe 
the Duke of Hamitton and others of correſponding; with St G 


West India' plantations. David conceiving himſelf injured ; for if be had concealed 
it, then he might have been avertaken for miſpriſion and not revealing: and now having 
Adiſcowered it, che is condemned as a defame : 
be refolved ro apply to thi-parkemcor for fexiewinꝑ and reconkidering the conneil's ſentence, 


6 der their ſig net of the council's! ſentence, for citing the Duke of Queenſbenry, Se. to ap- 
_ clauſe, they thought it imp 


Was forborn. We have ſeveral dada 5 ' ſupra, in the caſes of Mr. George Campbell, 


| a abe Tae 5: and the purliament 1 e Ay. by 3th a he bl 255 Th 2 1 my 


 Hament 1696, ſecing he vtas ready to depont he was not able to maintain himſelf, unleſs be 


3 only in favour of poor priſoners having nothing, and who were like T and became 
the mean time he offered: him: 3 5. per diem for the bygones, and in time coming. Replica, 
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there ſhauld be a mark of jedge for determining high and lo wäter ; and when the river 


2 and the heritors on the water of Don, 26th Janddry 166. | 
February 2g. 1704. David. Baillie, ſon to 'Mannerhall, . being dee the 
privy council; for alledged defaming and leaſing · making un the Duke of Qeenſberry and 


1 in's, and proffered lim 4 
conſidetable advancements if he would: And in regard the ſaid David could give no eyi. 
dences of his: ſlanderous information, therefore the council, on the 24th of February laſt, 
declared him infamous, appointed him to ſtand on the pillory, and baniſhed him to the 


and calumniator; which makes his caſe hard; 


ING rA Kha, by the 24 act of parlament 16935, citations, during the | 
15 ament, are to be iſſued out by Warrant from the Londs of Scſſion, 
| ke a ene A bill Ls wes given in to che Lords, for ordering a teduction to be raiſed un. 


pear before the partiamont when it mall meet; but when his lawyers came to conſider the | 
d a previous <opnition and trial before the ſummons could 
De granted, by which the Lords were ſummarily to hear and cognoſce if there was ground 
for iſſuing out che ſummons demanded : And in regard the ſeſſion was: now riſing, and 
chere us no time for taking ſuch a previous: cognition,! therefore the giving in of tl bill 


Mr William Gordon of Balcomy, and others, where warrants were granted by the Lords 
* cite creditors; in order to giving eee in parliament : but as to reductions of the | 
dr eonncibs decreets, there have been none as yet applied for. Sentenees of the ſeſſion 
28 tabled in parliament by proteſtations for remedy of law; but neither theſe a aries nor 
otducions yo . 5 "they are only: ty tin 7 75 not ſuſpenbve: * e 
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-rfient 6. 19043: Janies Henderſon, one of whe. macers Hefas the! eines unt. * 
Mr John Beiches of Tofts, Advocate, and the magiſt rates of Edinburgh, * nk that 

. when he had incarterate the faid Mr John within the tolbooth of Edinburgh, 7 

decreet in foro for 3800 merks, contained in his father's bond, the ſaid: Th John had ap- 

plied to the magiſtrates for modifying ta him an aliment, conform to the 3ad act of par- 


were at liberty to go abaut his employment and James Henderſon baving anſtered, That 
dhe could have no „ modified to — becauſe he offered to prove he had good and 
ſulſicient funds and effects whereupon: he might ſubſiſt; and the deſign of the act 1696 was 


a burden to che burghs where they were impriſoned, which was not Toft's caſe; and in 


Hits ſufficiency to aliment bimtelf could not abide terms of probation, but behoved. to be 
inſtantly verified, either hy his oath or othetwiſe; and! this was not the formal way of 
tabling-theicauſe before the Lords by a ſummary: complaint on a bill, but the regular oY 
was by advocation, if iniquity: was committed, which could not te. pretended; nk a 
Bailjes had mott juſtly ordained him to conſign x diſpoſition of his Whole eſtate perſonal 
and real, and to give his oath thereon, and which he had ſo done; and being uralum 
rhere can de nd more inquiry; and they alſo: modified 12 6. Scots per diem till i }bera: 
tion. Henderſon objected, Fhar the Bailies had refuſed to examine on thir inerrogatories, 

if lie had not dandeſtinely-conveyed his eſtate to his lady and children, and other cred! 
tors he had compounded with, in defraud of him? and they had unjuſtiy reſtricted be 
avaprandice of lis diſpoſition only to facts and deeds ſince the decreet in prejudice of 
inhibition he had ſer ved onthe dependence. The Lords were ſenſible the magiſtrates had 
Fe mA abuſed it he ;power given pee 0 that act, in exorbitant en of OO 
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* Won! craved : "certification against the principal, 
in the fubſcription or at leaſt in 


1 5 94 YO my rar Wi th: dgmunciatin of bis apprfin , which. followed: a TEE: . 
Ihn he 
. 1 given in the S. Warrant to the regiſter, and got an authentic extract, ſup⸗ 
ce epa nes Ae 1880 ro coup: not be found, > any: Aer Ihe warrants | 


ſew days after the date thut he extract makes it to bear. Anftered for 


Res nt rating | 


«und; putting chem in the tegiller, might prevail wich the ſervants to get 
1 the 1 and:deftroy-t hem, and uſing the extracts, the party leſed calliog for the- 

fincipaF'in an impröbstion, if the extract ſhall be ſuffciꝑnt ly veriged 
1055 cannot be fynnd;"then' A "few knaves-may-ruity a: abounds; 8 7 hy if chey 


ligen to prödure the princi 7 A there is nd remedy. left to: diſcovet the falſchood,- if the 
1 he forged deat be jemly probative Againſt the edged ſubſcriber! without 
i ore The Leide confidered cher was much dang ger o the liege o on both ſides 5: for a 


51 05 15 ſhould "abt ny etrrain 1 well prove ifors ito: my 1 1 had. the 
principal ?. And ir was of great; importance o whom the loſs ſhould fall. There. Sight he 


1 conſiderption-of theſsptincipal warrknts that were taſt away at ſed coming from 


ty mould not be anſwerable for 
aſe, or ſuch as might be loft in ſullden fires; as lately in chat in theiparliament- cloſe, Where 


don in ehe ear 166 1% after the! reſturariun, thar | 


giſters Were removed in great haſte aud e but where no ſpecialties can be 
readed, it is of the higelt concern to annul m eig becauſt I fairly and honeſtly | 
ave it in do the regiſter, and now it cannot bofound.! The Lords obſerved there was an 
error and 5 of urdening the qearreller of. the writ called for with the ſearch ;. for * 
way be eaßly preſuthed that he will not be very curious to find it, add ſu he will not be ſe- 
185 based ſuperficial in ſeeking, his imereſt lyi lying rather in ſu prefling i it; and that 

ſhogld be the other party, having the benefit of the writ, who maul bertel with. the 
in iry for it. And in tkis cafe there were two qualifications) urged againſt the purſuer of 
the impr obation 110, That he had taken out an extract of the ſpobeion called for, him- 
If "which, though no approbation or homologatiun uf it, yet implied the warrants or re · 


cards of it were then extant. 240, Seiſin had been taken on this diſpoſition before it was 


regiſtrate,” Where its date being natrated would contribute much to fortify the ſame. 
The Lords, before they would put my Lord Saline to al proving of a tenor, ordained a 
farther ſearch to be made ent the warrants, records, reſpunde books, and regiſtrations. 
| per licets; and if the report ſhould be, quod non eft repertum, then they would conſider that. 
| point; how far an extract may top certification i in an improbation in this circumſtantiate 
caſe, or remit him to prove the tenor. What danger the lieges are in from thoſe under · 
ſervants who keep the regiſters, » oppears from many inſtances, and particularly a, late one, 
where Captain Waddet prevailed with one of them, for a little money, to give him back a 


principal Mchargel "and was forcing the debtor to pay-the ſum over\again, becauſe he could 


not produce the principal, but oh ani extract, had not the trick been providentially diſco- 
vered; for which his Ear was nailed! to the tron: which ſhews this ſort of villany is practi- 
cable, and every one may not de ſo fortunate in the diſcovery. as this man was; 2 ſo it 
an x foundation for rtnning many, valeſs prevented by ſome ſuitable remed ies. 
2 3 June 13: 1704 {John Mitche ſon, keeper of the regiſter of hornings and inhi i ions, 
Bye in complaint, Bearing, That one George Jolly had yeſterday come to his office, and 
Sloth, ght of their 'minute-bouk} id þ is patent to all che ſjeges, and had vitiate, 
.. nd cancelled an innbitien ſerved in April laſt againſt his! brother, and that be/had. 
80 tained che perlon to preſent him to the Lords; who calling for him, and examining Fl 
ae he did it, But ſaid it was through | ignorance, becaufe they were going to pay 
1 Kone * the OR,” and fo fo wight * echte it. The Lords thought the integri 


r the ſume ? free? for 1 W 5 "Thar chores is re es more e F 25 Theta 0 : 
for eh une the pre vction, nor ſtop certification in an improbation, unleſs the prigci- 
otherwiſe great inconveniencies might follow.z for one might forge 'a bond. 
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marriage betwint: Mn: Wilen Maccufloch, Advocate g and. Eliſbeth-Macepffock, daughicr 
iq Rufes, ithers;wasgoob 
lian; and Bliſabeth;Miegoffocks his Tropſe,vand:the Jongeſt liver of hem two, in lieren. 
auc to tele Blairns prborehe bf the ſaic marriage; hilk failing; to che, ſaid Elifabct, 


guſſock berg father his heirs and aſſigneas Wbatſome ver, William; Macculloch being tile 
only child of: this ararciuge, and both his fatherf and mathet being def, he ſerves. bimſel 


1 reaſon, Ehat there 8 title in the charger perſon do the ſum; for, 100 te 


ere ei he marriage; dat ihn 4/4, he baing the only child, he cannot be heir in this ſun 
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werks tail ied and: provided in this monnef i tothe ſaid Mr Wil 


and her children of an u bſrquent marriage; Wbiſt alli failing, then. 40 Wi illiam Mac. 


heir in in general to kis'Gather; und. charges for the 9060, merks... Ruſeo.ſaſpends, on this 


_concepribmiof [the olayfelof cxailzie;.ths wiſe was far, ſe that a ſervice 48 heir 10 his fath eh 
e eſtablith the right in his perſan: bay he muſt be likeviſe 
ſerved. and ite hionche; mother. Aube red, Although; che laſt termination centred) in 


che mather' x deen e heirs, /thnt;was only conditional, | ip caſe there had. been bo 


0 his mother, but only to his / father z and even where the fee tenmingtes in the wife“ 
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A of parliament 166, in favour; of incloſed, ground, all ſuch lands are declared exempt 


d free fr * | i n a : n 
* liable for the multure, but not till then. Auſcrerad, The bond bears to have been 


iven for onerous, cauſes, and obliges him co abide thereat, renquncing all exce tions 3 fo. 

no voluntary deed of bis can evacuare. the thirlage, and render it altogether, clulory ; and. 
he cet nee the mature ol rhe. ground.a 119 fruſttate it Trait & Law. encourages; + | 
imptavements, but not to the prejudice of others; and, if your land- rent be thereby bet-, 
tered, you may the mare freely pay a conſideration for your multures, and the acts of parſia- 


ment eneem from ceſs for a time, but ne vet. meant ſuch private tranſactions as a bond of 


thirlage-: and by cafting their lands into graſs, they might as well plead to be free of parſon- 
ige · teinds, becauſe they have no arable ö ground bearing corn. The Lords ſaw inconve:- 
 niencics on either hand: Every heritor ought to have the free diſpoſal. of his on property, 
for his on advantage; and yet you ought not to uſe it ſo as to deprive me of that which is 


repote a fixed rent, and uſes to be bought and ſold. For clearing the caſe, and fixing marches, 


the Lords declared they would hear the: cauſe. in their on preſence., A partial abatement - 


of muſture would be leſs regarded, where one converts a part of his ground from arable to 


total extinction deſerves a farther. inſpection. 


„ % 17 Pe end / If ax widwisr 
Fuse 24. 1704. Thomas Hay, ſheriff-clerk of Aberdeen, purſues Mr James Williamſon 
innkeeper in Kinghorn, that returning from Edinburgh, after the parliament 1700, with 


pitturage. for his own advantage, and not in aemulationem vicini vel domini ſuperioris.; but a 


the Earl of Errol going north, and lodging all night at his houſe, he had à purſe containing 


fifcy guineas ftolen from him, and therefore, on the prætor's edict, ut haute caupones f abularii 


recepts: et inveſta reſtituant, he convened, him to make up the damage. Alladged, That law | 


being penal, muſt be ſtrictly interpreted, and can only be underſtood. of things ſhewn to 
the fk per and maſter of the houſe; or, 2do, of things fo bulk y as are viſible, and cannot 
eſcape o 

Wa ert pockets, as jewels, rings, gold, &c. and either ſhewn or truſted to the care of 
ide landlord; in all which caſes he muſt be liable: and the deciſions finding them fo a- 
pet the-Maſter of Forbes's ſcarlet cloak: but this defender is in none of thir caſes. The 


ds, before anſwer, allowed a conjunct probation of what money he brought out of Edin- | 


burgh with him, and when he miſſed it; and what, care or diligence was uſed by the ſer · 


vants for ſecuring his chamber : and it was proven, that Mr Hay ſhewed his fellow - travel- 


lers bis purſe in the evening, and found it lying empty on the table in the morning, and 
cried out the houſe deſerved to be razed for ſuch a robbery; as alſo that the ſervants of- 
fered him the key of his room, and adviſed him to bolt it within, ſo none could have ac- 
ceſs, and yet he could open it himſelf, in, caſe of fire; and it was not proven that he, had 
acquainted the houſe, or ſne wed them what he had about him. The Lords adviſing the cauſe 
this day; remembered, that, on the 16th of November 1667, Whitehead contra Straiton, the 
tackſman of a park was not found liable for a harſe input, ſeeing a printed placart bore, they 


were to be an the maſter's. peril; and here there was no certioration made to the innkeeper of 


what he had about him; and aſſoilzied the defender, and found him not in the caſe of the edict. 


8 


deceaſed John Malcolm of Balbedy, father to the faid Sir John, had the gift of the chamber - 
lainry of Fife from King Charles I. in 1644, and got it thereafter renewed by Charles II. 
in 1644 to bimſelf, and after his deceaſe to the ſaid Sir John his ſon. Balbedy having 
refuſed) the teſt in 1681, the ſaid office was conferred; on Mr George Bannerman ; 
and he dying after the revolution, King William gifted it to Sir John Dempſter of Pitliver; 


and, on his death, Queen Anne gave it to the Earl of Roſeberie, durante beneplacito. Sir 


John Malcolm having qualified himſelf by tak ing the oaths to Queen Anne, raiſes a decla- 
kator againſt che Earl of Roſeberie and the officers of ſtate, to hear and ſee it found and 


declared, that he has the only good and undoubted right to the ſaid place, and ought to 
be put in pon hon thereof, being now qualified according to law. Aledged, ſor Roſeberic, 


That Sir John had loſt and amitted the {aid office by his father and his own not taking the 
teſt and ſince the revolution by not taking the oath of allegiance to King William, con- 

form to the appointment and limited time of the 6th act of parliament 1693, declaring all 
ag not taking the ſaid oath ſhould ip/ſo fade loſe their offices; and accordingly the 
lame was filled on the vacancy, by putting in the perſons. above named into the ſame. 


FR Fi father's omiſſion to take the teſt could not prejudge his reverſion and ſur- 
OL, Il. | 35 | 
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4. Stewart contre. Agnew, Colonel Stewart of Sorbie, brother to the 
Eatl. of Galloway, purſues William Agnew. of Caſtlewigg, for che moltores, of his land: "= 
a” this ig ound, That, by a bond, his predeceſſors had thirled hi $ lands: to his mill, 5 
"blized Mimſelf. 10 pay the: 1 3th corn for all oats. growing on the ſaid lands, deed | and horſe; 
corn. en eepted. Alledged, Vulture is due for ſervice, of grinding; but. 1 have no. grindable 
 corn:growing.on my lands, becauſe I have parked-.jr, and turned it into graſs; and by the 


rom all manner of burdens; and when he thinks fit to till his land again, he will 


eryation, as trunks, cloak bags, cloaths, &c. or, 30ia, of things nat diſcoverable, 


June 274 104. Sir John Malcolm of Innerteil, againſt the Earl of Roſeberie. The 
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tag father's kelime, FR he ſurvives 
the revolution - ſeveral years,” during les time he could not have accels to the exer. 


ciſe of that office; neither is it any òbjectibn or obſtruction; that he did not qualfy him. 
| ſelf ſooner, becauſe he having the gift during life might claim it, or make uſe. of it whey 


ke pleaſed;"even'ss u tutor of law- may enter when he will; and remove #'tutor-dative from 


the office; and the act of patliament 1693 ſpeaks only of them who were actually in of. 
ice, or ſhould thereuſter enter to the exerciſe! thereof, that they be deprived if they officiate 
before they take the bath, | which is not his caſe; for he had only a reverſion,” furvivancy, 


-and claim, and did not attempt to 'exerce till het had firſt qualified hicfelf; ; and he wa | 
or ſeeking any of the bygone profits or emoluments'of the place, but "only in time coming, 
The Lords thought if there had been a ſmall interval of time betwixt his farher' S dying and 


4 * Wet qualifying himfelf,- in order te his ſuceceding him in the office, there might have been 

1 ſometking pled for Sir John ; bat he having lien off for eight or nine yeats after his father's 
death, 1 qualifying, ere s no feaſon that King William mould have waited his 
leiſure ſo long, ere he ſhould declate his acceptanee z - andthefefore the ſame” being filled © 


then by Pitliver, and now fince his death by my Lord Roſeberie, they repelled Sir John's 


_ declufator "as irtelevant, * e therefrom,” One? preferred ee 1020 and 


letter f chamberlaiury „ $7449 vhs | * 7 30 1 * N (56 * . . . 


ech prendimcing-of "this ioteflecstef, Sir John appealed te the barhament, and 


proteſted for 'remedy of Haw N the injuſtice”; and miyuity: of the-ſemence. - | 

June 29. 1704. In the comperition- betwixt Sinclair 0 Barak and Southdun, men- 
tioned 21ſt current, Barack objects againſt the execution of Sbuthdun's adjudication, that 
it was null, becaüſe they were ſigned blank by the weſſenger and witneſſes in Caithnck, 
and ſenteblank to Edinburgh, where they were filled up with '4 lega and forma! execution, 


— -by Soothduf's writers and agents, ſeeing. the witneſſes could · hot know what wus to be filled 


up in: the blank, neither did they ſee it fince the upfilling, ſo that they were only witneſſes 
to the werity of the meſſenget's ſubſeription, whereas the pri defign” of adhibiting is to 


atteſt the contents and ſolemnities of the execution. ' Anſevered,” imo): They would abide at 
_:theoverity-of the execution,” 1 if Barack offered to improve 
Jaw Co oblige. them to. 2do, Whatever inconvenience” might be iti meſſengers ſigning 
a blank paper, wherein afterwards an eveëution is filled up, becauſe of the ignorance and 
mnformality of · moſt meſſengers to frame them without fueh help; yet it has been a fre- 


nas falſe, Which was all that 


quent prad ice theſe many years | bygone, both north and (ſouth; Mn other remote places 


I from Edinburgh 3 ſo that the caſting of theſe executions would introduce a great confuſion 


and diſorder, and annul many wes win and as err communis facit Jus pro prater, 
i] it may be obviared; by an det of edetunt"difcharging ſuch Lt actices of the future, 1c. 


of prætor. Th. Lords, in this 
caſe,” lo und the meſſenger had ſent alongſt with the Plan execution a ſhort' note or minute 


undder hit hand; containing ſome few of the effentials/of an execution, and therefore ſuſ. 


tained it, Anleſs Barack Would, by the witneſſes inſert, diſprove that the ſoletnities of fx 
knocks and leaving a copy, Sec. Were not uſed: and as 2x malis moribus bene oriuntur liges, 


ſo, for preventing ſuch a per n practice pro futuro, they inade an act of ſederunt, dil. 
i 


charging ſuch blank Executions mall time coming, under the pain of nullity, and depriving 
the meſſenger, and: ordained; it 15 be ae, primed, and intimeted to. the Lord Lion 
and meſſepgers. e 

June 30. 1704. The Lord Pheſdo repbttey Dune: Jeay Niſber aud Sit. William Scot | 


: WM Harden, her huſband, againſt William Moriſon of Preſtongrange. William Niſbet 


having, in March 1688, given a bond to Dame Jean Morifon, then Lady Dirleton, for 
40,000 merks, for prevailing with her huſband to leave his eſtate to the ſaid William Niſbct, 
aid adopt Him for his heir; and after my Lord'Dirleton's death, the ſaid William thinking 
the gratification too large, che lady, rather than be heard, accepted of a ne bond for 30,000 


merke Tbe Lady Hunden rate to the knowledge of this, ſhe, with cone ourſe of her hu 
ban ralſes a declarator dgainſt the Lady Dirleton, and, on ber deceaſe; a againſt Preſtongrangr, 


her brother and ſols executor, to hear and ſee it found and declared, that the ſum in that 
bond granted to her ante malrimonib aecreſeed to her huſband, and was *preſumed to be 
er ejns btuis, and" ſo to belong to the Lady Harden, as his heir and executor; The Lords 
found the principal ſum due to her, and accordingly decerned; bur ſhe inſiſting for the. 
annualrenrs from the time this Dirleton had paid it to the late Lady Dirleten, it was con- 
tended for preſtongrange, ber executor, That annualrents can only be acclaimed ex parts rel 
lege, and there was neither here, being uplifred/by her Bond fe. Anſwered; There could 


| be no bona fides, when the knew the cauſe of the bond was for influencing her huſband t0 


1 his eſtate in that manner, and fo being turpe lucrum, they oupht- to re»p no benefit 
240, Annualrent in equity is due for Teparation of the 1 ad Harden's in in 
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. longed to him re mariii $168 Agnorantia juris nemuem excuſat 4 And  ; i ſhe had not been | 


conſcious of the defect af her right, the would; not, by the. ſecond tranſaction, have quitted 


10,060 merks 2 Iikeas, bis bona: fides was interpelſed by the, decreet againſt him in 1697. 


\% 


Some urged, that there was never a bona fides in the caſe, and ſo were for annualrent from 


| the date of her recelving it ; but the plurality ſound that procels interrupted only his Sn 


fides from that time: and it being queſtioned whether from the citation, interlocutor, or 
decteet ; it carried that he:ſhould be liable for annualrent only from the date of the decrect, 
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Eodem die, Iſabel Seton, wife to William Lauder writer in Edinburgh, having abuſed 


dme Earl of Lauderdale with ſeurrilous lunguage, becauſe of a proceſs bet wixt them about a 
charter, the Lords on complaint impriſoned her for a night, and on her promiſe of better 


behaviour did ſet her at liberty. 


Thomas Haliburton of Newmains. The Commendator of. Dryburgh, by his charter in 
1562, feus his abbey- mill, with the multures of the haill lands and teinds of the pariſh of 


abbey- mill, yet Bymerſide begins to build a mill within his own, ground. New mains, nun- 
. ciatione pave operis, interrupts by way of inſtrument, requiring him to debit, 3, but h E not re- 


garding this eivil, interruption, , goes on with! the work; Whereon Newmains applies for a 


7 
4 


of a fact was a thing extraordinary and unuſual z and therefore craved the ſtop might be 
taken off, that he might go on in his work, and he was content to find caution to demoliſh 


his mill, if it were found he had no right; tor he founded on 1 conceſſion allow · 
ing them 40 build a mill; and if this point were left undiſcuſſed till November, the mate. 
"rials he had led would either be ſtolen, or would rot and ſpoil. Anſiuered, for New mains, 


contrary to the act of regulations in 1672 and 1695; and though ſuſpenſions be moſt or- 


of Aberdeen; and though the favour of mills. be great, yet that is only where they are 
going mills ; and that clauſe he founds on, permitting him to build in his own ground, will. 
nat be found ſo Clear when it comes to be examined: and in the late debate betwixt Prins 


the Lords ſopped the work during the whole time of the proceſs; and New mains i: willing 
a petition diſcuſs the ſuſpenſion, eſpecially, when the ground pleaded for à liberty to build 
the work, but ſuperſeded to give anſwer till November next. Craig, de feudis, pag 186. 


mill, may build one of his own, provided he abſtract none of the corns in in his 


» 


_ Jand, but content himſelf with outſucken multures of others unthirled, who voluntarily come 


| contrary, and that the building of ſuch a mill is unwarrantable. Vide 14th March 
J%%%d 16 oo; How % Be 2 FOE: De 0 
Juh g. 104. William: Donaldſon, ſkipper. in Dundee, raiſed a ſummons againſt Mr 
James Gray of Bullion, mentioning, that having married the ſaid. Bullion's ſiſter, and ha- 
Jung no children, ſlie was induced, in his abſence in foreign countries, by her brother, to 
lend aut ſums! of money beloging to her huſband, and take them to her own heirs; and 
the dying when ber huſband was abroad, when his friends and neighbours wert gathered 
dhe night before tlie burial to attend the corpſe at the lyke wake, the ſaid Bullion fell upon 
a Knaviſu contrivance, to dteſs himſelf in a white linen winding-ſheet. and in that poſture 


krichted/ and terriſied them, that they apprehending it to be the ghoſt of, the dead woman 
kiſen Again, did, in great terror, run away; ſo he having got the, houſe all alone, did, by 


houſe, and diſpoſed therean as it they had been his ſiſter's goads, by which impolture and 
cheat he robbed and ſpuilzied the purſuer of bis moſt valuable moveables; and therefore 
concludestagainſt him for teſtitution of the ſpecies. ſo, intromitted with, or the value, and 
the CB faramentum bn litem ; and finding bis ſummons. cannot come in by the courſe of 
e * be called this ſeſſon, he gives in à bill to the Lords, craving ſundry perſons in 
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there was as little ground for it 3 for, beſides that he knew the intrigue, he could not be g- 


7 . : 8 £0 o 4% 0. » a 3 ? % 
of Bymer ſide lying locally within the ſaid pariſn, and being uncontrovertedly thirſed to the 


of Torſonce and Borthwick of Stow, anent the building of a mill within the thirlage, 
to find caution for Bymerſide's damages if he prevail. The Lords would not \, ummarly on. 


| [was pot ſorclar, having read the clauſe ;- and therefore . would not remove the ſtop put to 


* a, 7 * 
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Jiu 4. Antony and Zetubabel Haigies elder and younger of By mer ſide, againſt Mr 
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Myreton, within which it lies, to which mill Newmains, has, right by progreſs. The lands 


ſuſpenſion againſt hin, and obtains it. Bymetſide finding he would not get the ſuſpenſon 
diſcuſſed this ſummer- ſeſſion, he gives in a bill to the Lords, repreſenting, that a ſuſpenſion 


This were to anticipate the courſe of the roll, and to diſcuſs a ſuſpenſion beſore it comes in 


dinary in liquid ſums, yet tliere is nothing to binder them to take effect as to the ſuſpend- 
ing of facts; and was fo practiſed lately in the caſe of Helen Shand, againſt the old town 


to bim, But Stair, ib. 2. lit. 7. ſhews the deciſions ſince Craig's. time have run in the 


dame running in apon the honeſt neighbours then gathered, and, with hideous fhricks, ſo 


himſelf and ſome accomplices, carry away the trunks, papers, and beſt furniture of the 


Dundee 
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a right from his ſiſter to her half of the moveables, and denirs any farther intromiſſon 


und that they Were not eld and valetüdinary, and ſo might abide rill che ſummons were 
| called, and an at on the reſevancy diſcuſſed-. The Lords allowed ſoch of them us were 


very old, and others who were going 10 ſea, to be examined; to lie in rerentis; till the 
„ % c AGOT one dns, 
The parliament held by the Marquis of Tweeddale, as ber Majeſty's Comm . 
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c of Medicine at Aberdeen, 
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Ju 8. 1704: Innes and Stewart purſue Mr Chalmers Dot 


"= 
1 


for payment of two legacies left to them by Robert Irviag, their neat relation, by his te. 
ſtanient, wherein the ſaid Doctor is named executor and univerſal legatar-; and, after long 
debate, they having obrained deereet aguinit him, they gave in a bill te the Lords, cru. 


o C000 OS IL Greig £6: EY >. 64+ 16G: ' © "he ; . ; 28 4 f 
ving 330 merks of expences which he had, by his calumnivos- contention, moſt unneceſ. 


ſuüuriſy put them to. | Anſwered, He never refuſed to pay; but wus not in tuto, the ſame be- 
ing arreſted in his hands; and that he offered to aſſign them to the inventory, on their loo. 
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Bug this arreftment, and paying what was owing to himfelf, for furniſhing drugs, and at. 


* 


tending the defonck, and che expenee of the confirmation. Replied, He had procurel 
- that arreitment "of purpoſe to detain their money, and had advocated the cauſe from the 


— 
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Cemmilfyry.” of Aberdeen, and made alf the Hifrs imaginable; though they offered to let 


hin 1k ce | ) Is mych f ‚ as would 121 rge the arreſtment. i The Lor ds remitted 10 che Ordinary 
in the cabſe to hear the parties on the modification” of the expences; and they were ile 
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mote inclineck to it in this caſe, that they remembered, ſome years ago this ſame Doctor 


Chalmers was purſaed for having foiſted himſelf ia to be exceutor in a dying man's teſta 
ment, and thonght it a dangerous preparati ve; if phyſſcians were allowed to impoſe on 


© their lick diſcafed' patients, Cirher to extert legacies, or to Procure themſelves named exc 
cutors; "Ant though there was no Jaw making rhem incapable of receiving donatives fron 
dying people, yer it were fit ſuch- a practice were. prevented; and that the common law 
fakes notice of it, (Vid. Accurſ. ad JI. 3. D. de extr. cogn:t. et l. 6. C. de peftul. et Vim, 


ad 1. g. C. de medic.), that a Phyſician ought not to make any bargaits or contracts of (ile 
With his 1 whom be has under cure, e tmorem ne omnia concedant; Which prohibi. 


tion exte ed alſo te governors of provinces, to prevent their extortion” and concuſſion, 


| , 4 


1 en 
and no other were preſenr. Anne nr 
i people will go on in that manner, they ought at leaſt to adhibit indifferent unconcerned 


The wile hiſtoflan Philip de Comincs, in his life of Lewis XI. of France, tells, how mi. 


5 * 


Terably, he was overawed jn his laſt ſrekneſs by his principal phyſician, who; threatening 
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1% deſert him, and that ke ſhould not live 'rwenty-four hours alter, he advanced his friends 
40 m any great Siccs, and gave liimſelf vaſt folns of: imantys ot bon 7 agiol,t 


5 


| . II 2155 at ind 2 IE » «LEE LE 2 3 0 4 8 2 ok 5 * 1s i. 4 0: | 85 
ain, 1704. Iſabel Stirling purſues Hamilton of Grange before the commiſſaries of 


Edinburgh for adherence, and offered to prove ſhe was lawfully married to him, and had 
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born him children, and yet he had gone and” married another wife. The commiſſaries 
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admitted her märriage to probation ; and ſhe adducing her father, brothers, and ſiſters as 


Witneſſes, it was checked, That, by rheir propinquity of blood, they were iinhabile to de- 
_*pone in her favour.  "Anſwertd, Ihe marriage being private, there was penus ia ieſtiun, 


1 


JJ; 8 ES | | N : 
relept. 5 Re lied,” Clandeſtine marriages are not co de-encouraped, and 


witnelſcs:' The\commifſities repelled the objection, and admitted them cum rota. On 


& ® 
* 


this Grange gave in a bill of advocation'to the Lords, complainin g of their iniquity in re- 


ceiving ſath partiaÞ witneHles: ' Some of the Lords thought the commiſſaries being ſole 


£ 


| Jae in te /firft inſtance, of divorces and adherences, they ſhould be allowed to procced, 


wrong. Others contended, That the Lords were the'great conſiſtory of the nation above 


them, and might advocate or remit as they pleaſed, either ſimply, or with directions and 


inltructions to the commiſſaries how to proceed, as has been ſeveral times done; and 


though the Lords cannot confirm teſtaments, yet in the caſe of Calder of Muirton and 


Monro of Foulis, t hey gave direct ions to the commiſſaries how to proceed in a compet!- 


* 


98 af excclitors ſecking to be preferred to the office; and therefore ſeeing Grange bad 
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been ſeveral id married, and had children, and was long in the poſſeſſion; 'unditturbed 
und ung neſtibned by this Stirling's claim, and that it was diſſonant to the common princi- 
E een 4128. 4 
pls of law, to prove her marriage 


. 


; of | Ove | | by her own neareſt relations only, therefore they advor 
cnted'the cauſe from the comin iffaries ofily*quoad that point of the hability of the witneſſes, 
at prejudice to go on as to the other parts of the proceſs, that being the ſingle point com. 


neee 8 sn "Rr 8 « 8978 | . . 
plainzd on; which is fomewhat extraordinary, to advocùte as to one part and not in tolum: 


but the reaſon of rhis was, that they are judges in luch cales/privative; in che firſt inttance, 
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except in fo far as they commit iniquity. - F-10150 Tat .501 ie 07. 
""Zuly 12, 1504. The' Lord Anſtruther reported Iſabe! Brown cenira Borthwick of 


Hartſide, her ſon. The Lady Hartſide being inteft in a liferent-annuity of 300 merks, pur. 


Tues a poinding of the ground. Alledged, i mo, Het bond of proviſion Was pon 
ks, Nein | _— . ; 7 . : | 5 1 : . deat (d, 
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undee to be examined before anſwer, to lie in retenlis. Auſivered for the defender, He haq 
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Jeathbed;- the alledgeance is not receiveable by way of exception, but only by reduction, 


is was found 1 2th. January 1666, Seton of Tauch contra Dundas. Ado, As it is incom-+ 5 
petent, ſo ir is irrelevant ; for à huſband: may provide his wife in letio if it be not exorbitant, 
| 23d Febtuary 1663, Rutherford and Pollock contra Jack, and 21ſt January 1668, Shaw 


intra Calderwood; and my proviſion is very moderate and ſmall, and in remuneration of 
4 greater, renounced. To the ſecond; No tailzie can be interpreted to bind up a man from 


giving a ſuirable proviſion to his wife, it being a natural duty, where. marriage is not pro · 
hibited!- 2d, This talzie being poſterior to the act of parliament 1685, introducing them, 
and otdaining them to be regiſtered in a particular regiſter ; and this not being ſo regiſtrate, 


it could lay no impediment on her huſband, to give her this moderate jointure. Re 


That the talzie was under the ſtricteſt and ſe vereſt irritancies, and though it was poſterior | 
to the act of parliament, yet it related to one before it; and tailzies were allowed by our 
law: prior to that act, as in the caſe of the Viſcount of Stormont, and creditors of An- 


1 


nandale; and the not regiſtration is not declared a nullity. The Lords thought the Whole 
wel he of this debate lay on the railzie ; for to looſe them may endanger: the beſt eſtates in 
Thad any and; if it had been a locality, and not an annuity, there would have been leſs 
debate; but found the tailzie not being regiſtrate, it did not hinder him to give her a 
moderate jointure. Others thought this a dangerous - deciſion, and inclined to have it 
heard debated in preſence; and upon a bill given in by Hartſide, offering to 48 the 
annuity” medio tempore, the Lords ſtopped the extracting of the decreet till November, 


the 


chat it might be farther heard and conſidered, as being of moment and importance... 
July 13. 1704. The parliament, by their alli, adjourned the Seſſion io the firſt of November ner. 
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this was the beſt way to keep up the ſplendor and reputation of the court; it being the 


great intereſt of the nation, that they eſteem their judges knowing and honeſt: The mo- 
tion was generally approved, and left to be farther thought on, that an inſtruction may be 
obtained from her Majeſty to her commiſſioner, that it may be paſſed in parliament. See 


my Lord Dirleton's reflections on- the Lords entry at the 2d June 1674. 


November 4. 1704. Mr William Foulis exhibited a complaint againſt one Hepburn, a | 


” 


ſervant in his officę, that he had forged his ſubſcription to the regiſtration of one Kenneth 
Mackenzie his ſcifin, only for the benefit of the dues ; and being challenged, he acknow- 


ledged the falſenood. The Lords granted warrant, in reſpe& of his abſconding, both to 
eite and apprehend him, and ordered the Queen's Advocate to inſiſt againſt him; and in. 
tale of not -compearance, to denounce him fugitive, , and appointed the ſeiſin to lie in their 
clerk's hands. It was ſtarted, this regiſtration being null, and the ſixty days expired, 


who ſhould be liable to the party's damage, who muſt take a new ſeiſin; and if there be a 
competition, may fall to be poſtponed in his diligence without his ewn default; ſeeing the 
delinquent was both abſent, and unable to refund; and if the keeper can be liable, who 
malorum miniſtrorum opera utebatur, for whom he ſhould be anſwerable; but the party, taker 
of the ſeiſin, not having yet applied, this inſpection was laid aſide at preſet. 


November 4 1 704. In the action mentioned 26th November 170 3. Wrights and Bu: | 


chankn contra Paterſon, being a reduction of a diſpoſition made on deathbed, the Lords, on 


adviiing the probation, thought this right being of a teſtamentary nature, and bearing a 


power to alter, it did not require delivery; and being a donation by a wife to her huſband, 


it was revocable ; and it coming in to her huſband's cuſtody, it was contended, that her 
ſeeking it back again, and his refuſing it, was a revocation upon the matter, though it did 


not appear quo animo ſhe craved it back, whether only to read, or to cancel it, or to re- 
vier and reconſider it; for a teſtament may be revoked either by a contrary writ, or 
by cancelling, inducing, or lacerating it; and Mr Paterſon refuſing to return it back to 
her, did thereby impede and ſtop the exerciſe of that faculty and power ſhe had reſerved 


of altering,”and: ſo felt under the compaſs of that title in the common law, Si quis aliquem. 
5 Hari probibuerit, which was founded on the twelve tables, Uti paterfamilias legaſſet rei ſuæ, ita 


ms eſto. yn; Her calling for it was not to deſtroy it, but only to have it read before her 
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he could not burden his heir. 2de, He brocked the lands by-a'ftrift = 
tanie; containing irritancies, and conſequently. he could give no liferent out of it, there 


4. The Queen's letter was read, prefenting Sir Alexander Campbell, 
Cefnock, to be a Lord of Seſſion in place of my Lord Arbruchel, who 
deceaſed in February laſt; and accordingly he entered on his trials. On this occaſion it 
was repreſented by ſome of the Lords, that the method of trial preſcribed in 1674, was 
now turned as perfunctory and ſuperficial as the old way, and that it deſerved conſidetation 
to acquaint her Majeſty, that her royal great · grandfather, James VI. preſcribed a bet · 
ter method. that on every vacancy the Lords (who knew beſt who were fitteſt) ſhould 
give in a liſt of three or ſix to the Prince, out af which they ſhould chuſe one, and that 
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friends 5/and Mr. Pater ſon's refuſipg it was not Nmple and abfolbte;-but;only;that it might 
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Vitneſſes, „that the defunct complained it had ſome cleerk in it, and was 
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nut fall into Mr John Buchanan's hands. Let the Lords finding, by the teſtimanies of the 


neſſes, | unct Net ad ſome cleerk in Las ſtolen from her 
by a trick; they thought he had forfeited his right t indignus, conform to that title. in 


A 
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Tze nexr queſtion was, If the tuo former diſpeſitions he had made, ſubſiſted, or fel in 
conſequence with this Jaſt-? H it had been ſuſtained as valid there is un doubt but it would 


have been à formal innovation and rev ocat ion ot all preceding rights; but being declared 
null, the debate aroſe whether they ſtood in force the heating wWhereof was continued ty 
ansther day; that the lawyers might be prepared ther one d eue e : 


ZR | PREY Fry A Sts | | 4 \ e of _ by * 2 . 3 „ . © FRA „ ö 
MNMovember 7. 104. The, Lord Ceſnock, probationer, (in place of Lord Arbruckle), 


reported this and the following: cauſe, as 4 part of his trial.. 
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William Drummond, writer in Edinburgh; purſued Colonel Menzies's heir, for pa ment 


Ps cepted a diſpoſition with the burden of debts, and ſo præceptiane heretlitatis Was liable. An- 
nor poſſeſs, law preſuming that age to haye: no will or deliberate knowledge in ſuchk 


things, and therefore cannot be uvniverſally liable, unleſs be prove the minor to be hc. 


pfletior factus by: it. Keplied, It is confeſſed, by a late act of parliament, pupils are 
exeemed from perſonal execution by caption, till their age of fourteen; but to encem 
their eltates till chen, is contrary to the analogy of all law: fot if he be leſed by his 
tutors accepting à right, he can be reponed againſt their deed; but it were abſurd to 
poſtpone creditors diligence on that pretence, for if it be hered:tas damnoſa, they may re- 
nounce and repudiate; and if they do not, they muſt be liable. The Lords conſidered 
, thar pupils had two remedies; one by the adlio tutelæ againſt their tutors.; and the other by 
relticution àgainſt deeds done to their leſion ; and that they could not burden the purſuer 
to prove the pupil was lacratus, but the tutors ought to repudiate, if they would free the 
pupil of this purſuit ; and ſeeing they did not, they repelled the defence, and found the 
Bodem die. Thomas Nicol, writer, purſues a reduction and improbation againſt Park of 
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Foulfoordlyes, of all rights he has upon the lands of Nether Monynet. Alledged, , Your 


title isa compriſing: led in 1653, whereupon nothing is done within the forty years, and 
ſo it is preſcribed. Anſwered, Though this proceſs interrupting it be without the fort) 
ears, yet no preſc ription can run againſt him 1m, Becauſe the 1lath act of parliament 

161, introducing preſcription of heritable rights, excepts the caſe of falſchood; and fo 


improbatiun is comperenty though the right were 100 years old. 240, This is a wadfer 


containing a, reverſion in gręmio, and fo can never preſcribe, by a clauſe in the ſame act; 
ſeeing the wadſet ever acknowledges the granter's right, and could never be in bona fide 


to preſeribe the property ʒ preſcription being of two kinds, one poſitive, when a perſon is 
in poſſeſlion by virtue of a title, by the ſpace of forty years uninterrupted; and the ſecond 
defance, ariſing from preſcription, is the negative, when a party loſes his right non utendo 


by forty: years filence 5! but this can never be obtruded by one brooking allenarly by-a re- | 
deemable right. The Lords repelled the alledgeance, and found it jus tertii to the wadſetter 
to object preſcription againſt the purſuer, and ſuſtained proceſs ; though it was contended 


the preſcription took off the jus agendi on the appriſing, as much as if it had been re. 
nounced; preſcription being a preſumptive legal renunciation of the right. 


November 11. 1704. Margaret Blair purſues the town of Edinburgh, for! ſuffering Oliver 


Sinclair, (ber. debtor, to eſcape out of their tolbooth. Alledged, Abſolvitor, becauſe by the 


32d act, parliament 1696, it is provided, that if the creditor, ten days after the incarce 
ration, being required, ſhall not aliment the priſoner, it ſhall be law ful for the magiſtrates 


to ſet him at liberty; and ita gt, this purſuer being required did not aliment, and there. 


fore the magiſt rates did liberate; him in the terms of the act; for they kept him in till the 
tenth day at twelve o? clock, and no offer of alimenting being made, they were in bona fide 
to ſet him out, and in ſuch favourable caſes dies anteptus: babetur pro completo. The Lords 


repelled the alledgeance, and found the days in the act of parliament. was tempus continuum, 


and to be caunted de momento: in momentum; and, they baving: anticipate ſame hours, be- 


— 


novetl to be liable. 24a, Allelged, That, by chis ſubſidiary action, they could not be de- 
cerned for the whole debt in the caption, but only for the ſum to which, in booking the 


priſoner; in the rolbouth · regiſter, ſne and the meſſenger had reſtricted it, viz. to 210 merłs. 


Anſwered, That, by the common practice, they uſed not to inſert the whole ſum for which 
they Were taken. becanſe that made the dues payable to the goodman of the tolbooth, and I 
8 )) „„ 11 Jen. 
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tie common law, for refuſing to give it back to review and rœcanſidet ie, tliat ſhe might | 
be fully ſatisfied anent it; and by plurality found the luſt diſpoſition null gudad him, and 
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5th February «tb 75, niagiltfares are allowed, where the ſum is 50 f bi 200 Werkes, to fett 
the debtors at liberty in ame chſes, without putting them to che expence: of a charge coſet 
5 und therefore, mafking the ſum above that, whenever: they get che obarge, 
they artelt them upon the renzanent debt in the eapticn, and ſo kinder their bera- 
dan. Replies,” On whatever politic conßtleratihn Jou reftrivt, we ate not concerned; 
for 4 magiſtrate Faching a friſoner entered for 210 meiks, if bes pleaſe he can ſet him 
ar liberty, and fay he will pay the debt *Hinifelf, and rake hie hazägd; in thlar cle, 
the cre dito intarcerator could claim no more, neither couſd be in juſtice burden 
him wich the reſt of the debt contained in the caption, not booked in the totbooth. 
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ent this, they örcinarily entered them within the debt of the horning! and caprion to 


i diminilün che jay res fees, and made it about 200 merks ; betauſc, by an act of ſederunt, 
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records. The Lords fonnd rhe purſuer cold" crave no more than the reſtricted ſun} 


' but prejudice to her to inſiſt for the ſuperp'us of her debt not booked as accords: 37 
They craved compenſation for the ſum. of L. 34 Scots ſhe was refting; and :whereanto they 


had acquired fight. 'Ap/wered; I muſt have recbmpenſation upon the remainder of the 


gebt in my capfion, not allowed me in this ſubüfdiar) action. Tue Lords ſuſtained the re+ 


compenſation to take off the compenſation craved. Then, 470, alledged, There was neither 


penalty nor expences of proceſ due; ob pænam plus petitionis,” having purſued for more than 
What you had impriſoned him for. Anſwered, Lou muſt be liable in expences, becauſe you 


ere act to prove my requiring the priſoner before the ten days were expired, and 
h 


have expended more than all the ſum now decerned to me. The Lords conſidered this 


was onſy a putſuit' ex g, deli&5;; for ſetting the priſoner ar liberty, and that they had a 
probable ground of miſtake and iguorance, on a new ſtatute not yet fully interpreted, to 


think they might liberate at any time of the tenth day if the creditor did not offer to ali. 


ment the priſoner; therefore they aſſuilzied the magiſtrates from expences; but e Lords 


thought the jalor's exaction too high and exorbitant on the ſums due 


7A 
November 13. 1704. The Ducheſs of Buccleugh gives in a bill againſt the Earls of 


Meleil and Leven, reclaiming againſt an interlocutor, finding they are not obliged to de. 


pone unent or exhibit the papers contained in the ath article of the condeſcendence; and 


though ſhe had (as mentioned ſupra, 22d June 1704) appealed from the Lords to the parlia - 


ment, yet her lawyers did now judicialſy declare they paſſed from it quad this article. It 
Was contended for the two Earls, That however appellants have been hitherto allowed to paſs 


from their appeals re integra, while there was nothing done in it by the ſuperior court ap- 
pealed to, yet the Ducheſs had tabled and brought in her affair to the parliament, and re- 


ceived interlocutors there, which made ſuch a litis pendentia as there was no returning back 


again to the ſeſſion; neither could the Lords now: ſuſtain themſelves competent judges to 


the proceſs now / tabled and depending before the parliament. Put the caſe that one ſhould 


advocate a cauſe from the ſheriff ro the Lords, and, after debate and interlacutor, being 


diſſatisfjed, ſhould lift his proceſs, and go back again to the ſheriff, would the Lords per- 


mit this? Even ſo, a pari, the parliament is as far above the ſeſſion as they are above a 


theriff,./! Anſwered for the Duchefs, That there was no litiſconteſtation made, or relevancy 
diſcuſſed before the parliament, but only a dilatory defence, rejecting the execution of cita- 


tion againſt Me James Melvil 3 and, before litiſconteſtatation, any party may lift their 


proceſs, The Lords finding the caſe new, reſolved to proceed deliberately, and hear the 
parties ; for thought Mr Higgens and others had paſſed from their appeals, yet that was 


where the parliament had not yet dipped in the buſineſs ; and by the 2d act, parliament 
_ 1695, che exception of prejudiciality ſeems to commence when the citation is called and 
ſultained by the parliament': and this inconvenience of prolonging pleas was obvious, that 


though the Ducheſs paſſed from this appeal, yer if her Grate thought herſelf leſed by any 
new interlocutor of the Lords, ſne might appeal de novo, and ſo. daretur progreſſus in infint- 


lum, unleſs ſhe renounced all future appeals. Next, it deſerves. inſpection, how far her | 


paſſing from one article, and adhering to her proteſt for remedy of law guoad the reſt, is 
receiveable, and if it can be divided, fo that a part of the proceſs ſhall lie before the parlia- 
ment, and another part of it may, by the appellant, , be brought back to the ſeſſion, with- 

out a ſpecial remit. from the parſiament. „6 JVJJVVTVſVV ARE * >; 
2 Navember 16. 17041) Katharine Roſs, ſpouſe to John Denoon (merchant in Tayne, 
_ Eivesn(a;petition\to the Lords, bearing, That, by her contract of marriage, there is a ſum 
provided to herſelf im liferent, and her children in fee; but the writer has forgot to inſert a 
clauſe, naming perſoſs ar whole inſtance. execution ſhould paſs, for implement and per- 


42 formance thereof and that her huſband is now vergens ad inopiam, and his creditors are 


affecting his eſtate; whereby ſhe may be prevented in diligence, and loſe her right; there- 
| fore oraving the Lorũs would ſupply that defect, and name her brether, or any other they 
pleaſe, d ſee to che fexecution, and ſecuring of her proviſion! . This caſe being argued a- 
menge che Lords, „ ſome thouglit it could not be done ſummarily on a bill, without a pro- 
| ceſs; elſe wives, inſtigated by bad influence and counſel, might diſturb their huſbands, 
| and ſo were for refuſing the deſire of the bill. Others thought this event could not be 
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without a remedy: Shall a wife loſe her jointure for a writer | 

_ - that by the common law, and the French cuſtoms, where the huſband will not concur; the 

judge may authoriſe # bird party to purſue ; as is obſerved both by Haddington and 

Dury, at the 10th; of March 1623, Marſhalf camra Zuile. For the Roman lau, fee J. 30. 

dt jur. dot. et l. 7.4 4. Ut præſtript. 30. vel 40. ann. And for the French law, 4. | 


F [ 


ter's omitting that clauſe? 280 


gentræus ad conſuetadines Britannia Arnoricæ, art. 427. et ſegg. And if with us a wiſe 


Were ſecking an inhibition againſt her huſband, there isn6 neceffity of a proceſs in that caſe; | 


and to put her to it here, before ſhe can get it executed, her huſband's eftare may be af. 


fected. The plurality of the Lords ordained the bill to be intimated,” to ſee if the huſbang | 
would appear and mate any anſwer. The next queſtion here will be, Though the Lors 
may adthotiſe a cürator 4d litem to the wife, to purſue her huſband, yet if they will alloy 


1 


the ſame te che bairns of the marriage while their father is in life, to oblige him to ſecue 
hou e e 508 Heli ee ee 


„ 
9 + * 0 


After ſundry intimations, none appearing. for the huſband, to make anſwer, the Lords 
reſumed the conſideration of the bill; and on the one hand thought it hard ſhe ſhould loſe 
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her liferent proviſion for the writer's omitting that clauſe; and, on the other hand, being 
unwilling to give a handle to malicious and froward wives to diſturb their huſbands, they 
remitted to the Ordinary on the bills, to examine if the huſband's condition was turning 
worſe, or if hiscredigors were going on in diligence, that fo they might proceed, not upon 
her allegation, but cum cane cogmfione, and yer ſummarily, leſt ſhe miglit be prevented b) 


anterior diligences. 


s ” 


Nevember 18. 1704, In the action purſued by the Lord Salton againſt'Club and other, 


Club to carry his goods and corns off the ground, to the prejudice of the maſter's hypo · 
thec, could be liable in ſolicem, or only pro rata for the damage, where violent away. 


-  - taking was not proven? But the Lords conſidered the inttomiſſion as unwatrantable ; and 


— 


reaſon of that was, becauſe it may be elided by a reply of interruption, which requires a 


courſe of probation, and puts the purſuer to the delay and expence of an act; but here it 
is nullitas juris, reſulting from the writ, and all inſtantly: verified- The Lords found 
Craigdarroch might propone it, without acknowledging the paſſive titles. Then he inſiſting 


on the nullity of the bond; for want of the writer's name, it was alledged, the ſame was 


8 : ſufficiently ſupplicd, becauſe of the ſeveral obligants and witneſſes all ſigning. and that 
the filler up of the witneſſes names and date was mentioned and deſigned in the bond, and 
he could not on his oath of calumny deny but William Alves was the writer; who was 


ready to depone; and the deſign of the act was only to find out the writer, which is 4 


bundantly clear in this caſe. Anſwered; That the number of witneſſes, how: great ſoevef, 
did not ſuppliy this nullity, which is a diſtinct and ſeparate, point; and the foreſaid act of 
parliament declares, where it is omitted, that it is 
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ring” hund w rſts; and che condeſcending now om William Alves as the writer, is not 


{ufficient ; nor dos offering to ſeck their oath of calumtzy oh it fatisfy the act of parliament, 
dar a de ſcenden- 
ces nde for ſupplying tbat defect. The Lords rhoughtit, in-a'tourt of conleie nee, a go 


which is mot poſſti de, and Expreſtly calculated to obviate and debar᷑ all ſuch con 


and faffcient bond; bur, 48 Gur law ſtood, it was null; thaugb it was both unmannerly and 


19 


* 


unneighbourſy te Propone this nullity, yet being proponed. the Lords-behoved to ſuttain it 


thoug 1 4 4 * 1 wh 4 ' * 8 p a 
of improbatien of weits s falſe would be cut off, viz. the? writer of the body of the 
writ, chat being the main re. 


hart,” ie it lex ſtripta et: and if thit were diſpenſed with; then a great mean 


was his ſon, 'who Knew nothing of it, being then an jofant- Others {aid his oath could 
nor have been required, 'onlels the debt had been alſo referred to his oath: © Then it was 
inſinuate, That William Alves ſhould be liable ex del#o veliquafi, for omitting to inſert his 


on name as writer; eſpecially-the debt having come into his perſon, and he having aſſigned 
je with warrandice to Cloſebürn; but this was not debated ut this time 


# * 


£ % , + * 9 


November 22 10. Libetton and Welle dod contra Janet Pitcairn, and George Home 


- * 


Town Clerk of Edinburgh! This was a reduction of Liberton's adjudication, on this ground 
| bf nulliry, That it was led for a bond of prbviſion of L. 16,000 Scots, bearing this ex- 
press condition and quality,; Thar he ſhould not be liable in payment, unleſs he actually in- 

tromitted with as much of the heritable and moveable bonds diſponed to him, as would ex- 
tend to the faid ſum; but ſo it is, the deereer tognitionty corſa and adjudication proceed 
haut aby trial or probation of his intromiſſion, and ſo is null; and thé offering to prove 
it now is not ſufficient, becauſe, before any ſentence could pak, it ſhould have been in⸗ 

ſtructed to the Lords, that the condition was purified; and as there could be no decreet 
for payment till then, ſo neither could they validly adjudge; for appriſings and adjudica- 


-+ 


cons in heritage are equivalent diligerices'to poindings of moveables; and? none will affirm 


they could have poinded on this bond, till the condition was firſt inſtructed to have been 


implemented and putißed. Arfivered, The foreſaid quality of the bond laid no obligation 


to prove it, but only afforded the competitors an exception and defenee, that he could not 
POS: ®:5 | 3 5 5 Ys p r 5 2 oF 4 bes 2 8 TY. 2 * 4 . * . 4 . El ; ANT 0 Bs I; 
be liable, becauſe hie has not intromitted at all, or not tothe value; and that being omit- 


rtain teſtimony of wirneſſes, or the fallacibus conjecrure of com. 


rezfon of inſerting his name: ſome thought if the debtor Craig- 
 datrochj\ who had ſubſcribed it, had been in life; his oath might have ſupplied 3 but here it 


ted, it is nd ice in Liberton's adjudication, ſeeing he offers yet to prove; that before be 
7 


tends to, Which is more than ſufficient to fupport the dilige my vide ſupra, 24th 'Decem- 


bet 1704; Lockhart; and in 4 parallel ciſe, 11th February 1680 m centre Hunter 
an adjudication on a bond beating requiſition! was ſuſtained, though it did not mention 


previous requiſition was uſed, ſeeing it was produced er peſt fatto, when the want of it 


| was quarrdled';' and the Lords hire ſuſtaiged_adjugicarivns on clauſes of relief and war- 
 randice, though the fame were not incurred by dif 


tas 1 | {treſs, as-is marked by Preſident Falconer 
in November 168 f, Burnet, © Replied, This way'of arguing confounds pure and conditional 


| obligements, taking away the (difference ' betwixt them, and making them to have the 


ſame effect as to producing of actions; and indeed thir topics from parallel caſes are very 
inconcluſtve and fallacious: by an apparent reſemblance of caſes, men are led inſenſibly 


ition ' was purſued by his uplifting more than the ſum in the bond ex- 


©, Gordon contra Hunter, 


* 


from things evidently reaſonable to others, as obvjous abſurdities. The Lords thought there 


Was no reuſen to annul adjudications, on ſuch informalities as thir; but being reſtricted to 


principal and annualrent, they might ſubſiſt as a ſecurity, though accumulations, penalties, 
and termly failzies might be cut off by ſuch omiſſions ; and therefore they ſuſtained this 


achadiestion ſo reſtricted 3 Liberton yet proving their actual int romiſſion, prior to his 


— - 


. volunta 


» Ving before marriage ; and that the underſtood ir fo, appears by a declaration ſhe gave 


| geereet of "cognition, with as much of the funds as the debt purſued for amounts to; and 
in caſe the probation ſhall fall ſhort of that extent, then reſerved to themſelves to con- 


lider what ſhould be the effect thereof. 


Alexander Gilmour of Craigmiller, her brother. Preſident Gilmour, by his bond of pro- 


1 EIT N r gs J.. RRP 7 tat 14 = 11 1 7 4B £41913 
November 24. 1704. My Lord Preſtonhall reported Mrs Anne Gilmour, againſt Sir 


Yiſion,” obliged his heirs to pay Mrs Anne, his daughter, firſt 10,000 merks, and then 2000 
merks more, at het age of fifteen; but with this quality, that if ſhe died before that term 


of payment; or before year and day after her marriage, in that caſe, the principal ſum 


mould return to his heirs, and the proviſion expire and be extinct; but ſo it is, though ſhe 


be paſt fikteen. yet ſhe' is not married, and ſo has no right to uplift the principal ſum, as Sir 
Alexander ex; unded the clauſe. Alledged, for Mrs Anne, That this quality of the return, 
in caſe of her not marrying, was but of the nature of a ſubſtitution of his ſon eo cas; 
whereas in law ſubſtitutions do not hinder her, as fiar, to uplift and diſpoſe freely upon 
ia. | leaſare'; and that the Lords had decided ſo in a parallel caſe, 4th July 1671, 

len Home contra the Lord Renton. Anſwered, Such clauſes barred her from doing any 
ry gratuitous deed to the prejudice of her brother's ſucceſſion thereto, in caſe of 


Fd 


5 um; but e behoved tote employ it in be torins and with, the 


TEA * 75 AL 0 1 e 1 © 1 8. a Doh I Eon 


In 8 3 herſelf done ; Geed, l 1% eke any grat uitot 
_ alignation;chercof-... Kepliad,, his annualcent ace maintain me. 1 
to my quality J and therefors 1,will.bargain with ſome;wha,will boy the \ſtock,. and give 
me an annuity of, fouble.agn dalreßt during my: Jife, to mu Mf ſo 4 More:;comfortably, 
upon: their getting che ſtack. at my death. .;Nugliedy by ber, brother, He was as. ling 7. bs. 
ſettle an annuity; pen ber 95;epy that; and, if „ Judged toe. litile, be would 
2b more, aud take bis hazard, i; The, leards.chought ber creditors: might effect che ſun, 


cchough ſhe could. nor; gift t y for 8 +.and that in Ty bargaigs, of, hazard, her 


Wenn more ought td be prefered do any ch 3 id, therctors. recommended. 
do the reporter to endeayour, g ſettis them, either by, 1 * an; annuft ) or Otherwiſe, 
The Lords dat having adviſca. this-cale; ibey ;found ine had Tight {0,aplift the 


qualicics.of her Tather's 
bond, and per. on ad pot to dilpole upon. it gritviteudy. 8 


/ 2 © Gon54.1285h February 168 , Ba relay, * Je 1 * we 1116 Fit 25 K . WY 1 . 0 ul 
November a5. 70. I. e allviſed the p 


obarion. led in the mutual „ of - 
property ant! commonty raiſed by the town, of Gulrols an. he, one part, and Erſkine of 
Balgewny, and other tes — —— cn ite eren part. The abhot apd convent. of the 
2 Calroſs being proprietors of the mir, they by their charter diſponed 10 the 
magiſtrates: and community of, the burgh af Culroſs, the ſexyitude of palturage in he ſaid 
muir : after this, right, the feu opt ſeveral, celeb their lands cut kene Paſtura i 
Aitia mora. The ton craving-their right te that muir 10 be « clared,. as long, anterior to 
any feus given y the commendatot and ;convent. to. other vaſſals, and that kheſe fuble. 
quent feus could, not,prejudge. ar diminiſh the. fund; for their patfürage, long before the 
monks being denuded in theit favgar, Alledgeds for Balgoway, and the ther adjacent he- 
retors, Thag thepriar and e ae gave vou a fexvicude in chat mir, fo at the 


"ſame time ben fetained {yndry, lande in property. fis. in eg e nds;; ſo it cannot be 
preſumed, bet they e , Proparzion. of dhe Muir effeiring 4e the lands they kent, 
e gift chey had cohferred an; the town; and, having Hee; feved. gut 


Adele Hande, teu muſt. have the, ſane, incereſt and ſhare. jg. the mair that, their; author, the 
Lonvent, had J 1 he. ace, downs tight not exgluhve of zhe other adjacent 
Vaſſals of che abbacy, bat donbted gf its extent. $:Wherher it was;onls;e.,tight Ig graze 
Werbe we 2 Shey.laboured their ay ce) or \boropgh-acres5 & if zit was 
Pilame fene warn. burgeſs $0 put in, 2 e ſheep therein; and, though this laſt was con · 
cendedita be the, general practice of royal bor 1 whgihac mpg g. jacent, yet ic did not 
deem to quadraze, With the 1 principles 92 \law,. whereby. jus paßte I not a per- 
| ſonal ſter vitudd, but a;predisl, and ſo there mult be 3 predium daminant th. r hich i ſerves; 
And chat cagche ne other but their borough-lands 1 ir they be allowed, t, put in what 
number of beats æbey pleaſe, it wWias eaſy. * den the muit as wholly 10 


kor them ſo to ay 
exhauſt it, and make it vnproſtta ble Jo. the other vaſſals af, the abbacy, who, ware of two 
Kinds 3.,foms;bad.a conkitution, in writ. by,a charter and ſeiſin of.. a.ſervitude in this muir; 
others only claimed j It AS. pagt. and. pertinent of their lan and Jained en eee, to per- 
ect it, -And ong of, thetfeuer z, called Sands, founding on his charter, be bearing cum con- 
ant. pa, ur in dicta maray it was, objefFed,..that though. it expreſſed the mut, yet it was not 
in the thſpofitivecchuſe; but only in the ſenendas ' habendas,, which. was. but, reputed an 
.cxtenfion-of ty le, and neyer. conveyed a right, nor waz ever repeated: or regarded in a {er- 
viet and retour. Anſwered, In charters from the crown, the denendas, though never 0 
ample, conferred; no;right,: and oft: times mentioned things that were not in the feu 
wills, fihings, Fa, where; there was no ſuch thing ; but in rights from ſubaltern ee 
(ho looked more narrowiy 40 What they gave), the tanenda was as material a clauſe as 
any other in the charter, as Craig. al ledges, and, contained their. tailzies and ſobltitutions of 
old. The Lords obſerved Sands's right was but upon his own reſignation. z therefore, before 
anſwer, What ſhould be the import of Ihe tenen 
ginal feu, 40ſec how the muir was given, thers.. Then the; Lords. proceeded to adviſe the 
AKeſtimonies of the itneſſes adduced by the heritors, to prove. immemotial poſſeſſion of pa- 
{arape, and calting feal and 0 Wand the probation ſikewiſe led by the ton to prove 
theit interrupting. Balgowny an others proved forty. and fifty, years. poſſellion: the town 
again proved, as Clearly, that every year they, ate in ule. to ride the marches of, that muir, 
and ta hound, Shale, and drivg,away, all the . beaſts they find upon it, except their own. 
Again the towu's interruptjons, id. was objected, 1, 1 mo, They were only proven by their 


down burgeſſes, WhO were parties inteteſted, and could tine and win in the cauſe. 24%, 


Their, title was, Ns pv of: the nuir; and. that not being proven, their, interruptions 
wanted 4 Warrant, and { 0; were illegal. | 3610, Such a tumultuary cavalcade of driving w__ 
all the eatile they met that day in the muir, is but a, mockery, and cannot interrupt Ba 


wan ee poſſeſion, unleſs h ee waa in and walt, that or 
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6? they ordamed him to produce the Ori- 


{ 


1 ae 4nd ee it med a procuratufyy chey uw Douglas, who 

upon reuuneintion obtalns un adfudication for u William zw n 699, be. 
_ Lone" debtor rothils Lily in Holand, for Tit 2000 by bond y who ruiſes reduction of the 
g made for love and favour; Avithout:any. onerbus cauſe, 


| gta Gag uns poſterior 


# 


R 


de ither 


alf bd found tothave righr / and intereſt therein; and therefore it can never be obtruded 
— Lilly; «lawful creditor of William, though his debt be contracted poſterior to the 


= . —— — — — eee „ 


ee e l 


vecanc r ( vel Ach un his perſon / ſoch 408! gkl 
Ar oli ans 


Rk third, * 


He who. droveia]Fbut his own mute be un- 
Ae ro poſſt ſſion bf all'ortier pretenderbz : whether 
iheir gedde be 2 — Ts e Tho Lords 1 —— 10 


9 babes 880 ze formal Ito — altes de ehompurtieglaly ee, 


Wt abe Wesen 0 e affected with Abe ſervitud 1 ; maſt! 


er und nor: 2 judaice. * iin yo} A 1711 . YA 418 81 2 11 rf. 22 * oy has 


gave im à bill, repreſenting, That 


Mevember 281" 1e Wilna Lander of Wi cpark 


his cauſe. The Lords cunfidered rears 


wyers could not be forced 


eee rare Hun forerur Con Als sf foot OVIDETUR ; 
heir oath-of-calumny; onvic, but alſo might be obliged 


leaving their ne the Lords. Ir was f re 


ES = 
14 pang . 
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| Gkdſtonts'morchane' ee 
Wie E 


If dfbones; ſon tit he ſaid Falbert; going to hope — Colo- 


with the burden of bis f debts; und ul debts als 


| Frei aasee. 1000, As b 
E- * rh "his own ſiſters and k arent to eninate the purſuer; and at beſt was 
12 yh f as % b, the: tauſa, ahd ſo tif its owt nature revocable; and ae Jas revuked by his 


ment 1627, (chat being only intr 


oduced in- favor of anterior creditors); v 


cane Bi ſſet ; and That general 


tions of all that tlie granter ſhall have at the time of 
his deceaſe, though made try vive; are always ſubject to the debts he ſhall have at his 
d decenſs, end dfckedle thitebys uch Tie difpullkitairtideDy abe Flies we Dongle 
ccears this; for it boars" an enpreſs clauſe; that their diſpoſition! from their brother fhall 
prezudge, nor be made uſe of aguinſt any of William their brother's creditors, wh 


_ viſpoſirion” **Anfrotred;' Willianvs right to bis tſters was not merely gratuitous, being 


bordened both wic bis own and his father's debts; neither is' it revocable,'exccpt-only 


*rhe' preciſe Taſe mos” mentioned, of his return, or baving heirs of his 'own n 
none of -which"exitted : neither can it be called fraudulent and latent, ſeeing uo law obliges 


man to publiſh; ref piſteare; ' or or propal his diſpoſition, rillhie'pleaſe.:.' To che ſecond, an- 


. That ne ee achected by the ſiſters in their conveyante to Doug las, did javert 
1 alter txe fiſt vight; or take away the jus gieflum introduced by che kirſt diſpoſition, in 

*Fivbur of the creditors.” Replied," They opponed their 'reafons: of reduction; and this 
n um was a mere chimera: for if the diſpoſition was! Tercbable, and de fabio re- 


| Rok if it was latent, fraudulent, et omnium bonorum uu ei babere cuntingit tempore' mortis, 


i any burdened wirh all the debts: he ſhull-owe' at the ſanie period of his death; 


. f0"the' jg quarfinrin Evaniſhes; eſpecially ſeeing the ereditors bave made uſe of that 
-Uſpoſition to Dov glas, bearing the foreſaid quality, and a 


e ee chi own n hue muſt * wb the Mee” as it — and 


W 


ki 


: . 
— | 4 


erde ann 3 + 


be ſcribed 10 — — 1 


nahe other 


n he Hud depending, aguinſt the Earl of Lauderdale, about he charter of 


1 indypeates-declindd ter appear zor hin; therefore brave the Tore aud ep. 


ifirhey- truly thought it unjuſt; according: to Aocufſius his fines, cited. | 
ee at 
ai ed, bel 73 5 
bo — — . VIII Ne ge: 
— — competing. 
Fiment, bee aer ebenen e; wy reſerving; h — 


debt; and though he cannot quarret it ”pon! ther act of parka - 

Jet chis eale deſtitute of a remedy; for, on che 12th of February 2669, Port eat Bol- 

lock ehe Lords reduced a Bond- granted by a further ton ſon, een at the linſtance of po- 
ſterior ereditors with whom he continued to trade; and icklike; 24th January 1657, Blair 


; 


ccepred” it: they cannot repu- 


not 
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3 gr rower mi ere ory vero gs eyelet cg rs ine | 
lain ̃ Uͤ... . dupetplys motte;thon paid. ahe 
3 credivorsy Dor cherquettion was if Lily deht ou come * e 
fatheris and ſon Stotz prior: to William's difpoſition; im 8 the⸗ by ple, 
1 n found. hy the ennceptiai of the right they vere preferable + ang Lilly-could not | 
oy: <ome)incquelicy,; but unly aftet they were paid, and before, rhe ite ere 

bw Wir able, u pay them nd ods E e e Te” Wan ei ee 
85 cb — daten niongioned . 3 pens. 

1 MN apumit: 


„7 ors, we ar ac wn on. the aich of. = 
right, we would have dune diligence as/foon as v, ut me ſuppoſed. dor diſpoſicion, to be 
g  - gon, and therefore VeRO ny farther ſecurity :- neithetivcould/[wearrelh in our own 
 , + . Hands theipaods diſponed te us in property and he Lords in many parallel caſes have 
- __ - - "found-where parties haue been put in tuta by right; thenilooket npDU us cvaid. if er pet 
5 Fae it come to be annulled, it hay boon aft ad ſofar-ad-bniteeffetiomucas\30 bring them in 
equally. withirlis:other<creditors who did diligence; as] on the 2gth-of. Joly 1672; (nay ; 
n ahaſbar Fofan-beifeſs hevivgs diſpofitiet! from hen: farh rand that being 
r aducedz vet the Lords ſuſtained ig to give Mm the lifgtent aud-conteſy, thangh digit 
a 95 Was never infeft, becauſe it was prefunied tbar if he roar Ar difpeſition;he. would 
= have infeft his wife, ag heir anf ſo: havergaetitheicoure da, In theiraſs. of inloch 
Þ . = ow” Blair, 1 8th January 1678, 0 diſpoſition \reduged-/byt3n (adjudger, yet was 10: far. 
 faltained ae 10 ring in LEA p abe. (thongh-he Had n ale with Fe 
Et certainly have adjudged within bows a day af pou 581% he eite. aBaimerine s caſe, 
At Febraat y ber delngtbe-DatbobGomerſetiarniſion, and purſuen Y Bedford, 
= >. he e retention of what debts Were ehr after wards, een again a Gngu- 
r The a ofparliamentss neee en berge dern 
= de oe made within 6o-daywfeeir breaking coriey Geaphy void and melt in themſelves, 
A . eee jure ahllum ei, nullos ſor fitur ef felis," and if-zhe.race} vers of ſuch dif) {poſitions were 
, rorbring: them in noni paſſa withtheorber creditors, , 
| every: bonn tüßt wüde ont — ofchis ere ditors /to-grant-ſuch-difpoſitions;, know · 
ing that, ar the wurſta they wobklicomea ini equally; with other creditors neglected by 
tze bankrupt, bur whit had prevented chem in ſubyeQ by; doing legal dil - 
EE = wwe Andias to the qeciſiona cited, they: were ſtretches Huf ie konde eite ndbile as 
mioppfy ing theit oiſponst which ate not 40 be drawn in exaiyple;- The Lende found the 
= de en ah, null, and that: it could not even ſobſiſt to — hem in pari paſſu and 
ſo preferred the arreſteta. ) In this pr oceſoĩĩt as further urged fur thete creditors ho had 
Ceutriechou this Feduction om the head of bankruptcy, that-they having removed this middle 
|, * - impedimentiofithediſpaſition. out of the gvay; they ought/ to have;/theexpenges wared out 
1 e over und above their. debts, as is done in tank ings, and tho ſale of bank · 
A vw lands; this being M profitable to'the.creditors:behWF is. theſe common actions are. 
| Ir Was riot determinell at his time; but / was afterwards refuſed: in this proceſs. 
Detember . i704. Sir Patrick Home, Advacate, agjolt-Lionel'Talmaſh; Earl of Dy- 
_ 1 and hie — ob wont he late Ducheſs uf Lauderdale, mother tv the ſaid 
Earl, diſpanes T0 Sir Patrick Home, for his ſeryices,, the',dwelling-hooſe, yards, orch- 
1 arch, anck bras above und below the bridge of Bruntſtane; wheteon Sir Patrick purſues a 
removing againſt the ſaid; Earl, and his tenants, from cheſe graſs · brats. Alledged, N pro- 
erſs ugainſt the Eatſ of Dyſart, becauſe he is not legally warned, in ſa far as it is neither 
execute againſt him perſonally, nor at his dwelling:houſe, nor by letters emen, at 
the market croſs of Edinburghy pier and ſhore of Leith; he living out of the country ; an 
fo the warning being null, che rraneing) muſt fall in conſequence. - : Anſwered, The warn- 
ing was due and legal, in ſo far as it was execute on the ground of the lands, and at the 
Cehurch dor of the pariſh herein the lands He; forty days preceding, Whitſunday laſt, 
Which enz fulficienticertiaration/to-the\ Earl, eſpecially ſeeing be is cited on 60 days in the 
1 pꝓroceſs ot removing at Edinburgh. and the ſhore of Leith 3; and this is all the law re. 
Autres z far that endellent ſtatute in 1837 anent removing tenants, makes no diſtinction 
Whether ehe party warned be out of the kingdom or in it, but only appoints warning to 
be upon furty days. preceding Whitſunday * — ubi lem num difting tit, nes nos diſtinguere debe. 
mus., Andthis is both the opinion of Jawyers, the anslogyrof our law, and the current of 
deciſions; as appears from Stair, fit. Tacks, $ 40. ; and from Dury, 14th January 1622, 
4 15 9 cura 1 * . Laird. of Lee cura Porteous; 
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_ withoi ars OL pplement, one out < Neal, The-devifions al 5 ph 
- ge? — 2 caſe in hand, bot contained porn — hehmgenees amn 
Wl e, dhe deeiſion. It . ſtarred among. the Lords, chat chere was no necelbity; of 5 

ing tie Earl an becauſe he: being hel ſerved to the Ducheſs, Sir Patrick's 


arhor, there in igs/ to; Call either the grantet af the right or their repre · 1 
1 . — tenants, do gire them time to prœwide azumber houſe, or ſingular | b 
_— as Stair" inſinuates ui ſupra, and cites the 26th of March ta, ,and/3281); Fas; 8 


| trontru Sir Jahm Ker. Others thought all who müſt de Dy Mo 
am the proceſi of removing, behoved alſo neceſſarily to+he/ warned 3 therefore! tbe 
or 2 point till the. parciet were hestd, bn this laſt al. 
ledgeancey\that Sir Patrick was not bbliged:to/ warn :ahe (Rarl of 'Dyſart- at, all, he being | 
therdiſponer, and being emed e e en s as ue is, Nene H. 
it. 47 W uf 0 + Hy Tet os. Hae. $ Fre a nt * ag 33 66 1 red Titus Hrn N ey RES: 5 1 rf . 
Derember ae eee, de uber in in aſgow, againſt Compbdl of Silvergraigs, T here 
being n bill tor E. g0 Sterling, draun by-Silveterdigs'on Thomas Weir, payable to Baxter, - 
——_— tobe -proteſted;- whereupon Baxter recuts: upon Silverersigs. the drawer, \for 
4; who alledges, 3 Bax tet, three months after this bill was in his perſon, ſtares, - 
ah 1 und takes a genetal diſcharge from him, bearing expreſsly in che marta 
mee —— Fryers e payment made hetwixt them ; from ꝓhich it 
111 that the billnow/charged for üs inelucded and alle we bim 
nm chat accbunt, unleſs Baxter inſtructed the contrary by dae ha the gecount then, . 
dete being no +foch article uad d bill, and . e e to ſerk ty | 
payment ⸗ Anſtwesed, This general diſc 2 V proves that Baxter N 
of him; y no pre * lane it neren that Weir 
eawed t ri; for this were to make it equivalent to a mutual diſcharge ; 
_ ind Whatever cou wg ws ber them, Ne idg — chis diſcharge, was. taken 
"i later becauſe Weir breaking at that time. he was haraſſed by! Weir's arsditors arreſt. 1 
ing in his hunde, and purſuing him: in forth. vinings; as if he had been Weir's debter 3 for 
pfieuenting of wich trouble un jexpenae;7 he tobk this diſcharge from Weir to free him at 1 
| bigrandditorshands'y and it this were eonſtr q tate a general diſcharge of all berwixt them, — 
= deut off not eee ca 500 cerling'0 mare dabt Weir owed him arthe 
4 16, und for which Baxter has adjud hat, without a diſcharge: from, Baxter, 10 
W in, to lu poſe it included by Vieh Acberge was abſurd and unxeaſonable. The Lords 
nd Weir's diſchatge did not ptove this bill was paid, unleſs Silvereraigs offere i ro prove Ss 
byRaxter's oath; that, in the account then /ſtated bet wixt Weir and him, this bill was. — 
pie am article, and allowed, and to depone what was the ſudject oß that account then 
made And the Lords remembered, that the daſt winter · ſeſſion, in a. caſe berwixt Steven, 
Tough and Binley, a general diſcharge: being founded!on, they found, the ſame not being 
mitual, it could not take away à bond due by the granter, on the preſumption, that ĩt bore 
_ wpieviabs;count!ahd reckoning, and ſo hat it was included therein : only; in that cafe, | 
| becauſe there were circumſtances of fraud and circumvention founded on, they, before an- 
wert ordained the writer of the diſcharge to be examined What Was afum et tratatum be:. 
Wache parties z but here, im Baxter's caſe, the writer and witneſſes are dead. and ſono 
ghet; can. be. got that Way. Eon 1 Sf pol! Lv. 20 E f 
December 8. 104. In a cauſe porſued by Commiſſary Robert . ee Thomas 
rentrix dying on a+ Martingas! day in the foreneon, 


N dhe Earl of L 


is 


Dduiche ze came to be debated if a lif 
der executors. could claim that half- Year ag due. Some alladged, rhat, in favourable caſes, 

_ ies inteptus babetur pro completo. Gthers ſaid, Though it was favourable to Jiferenrers, yet 
inan not ſu to fars and heirs; and therefore it ſhould. be counted de momento in mament um. 
Aud if one have a bond payable on Martinmas day, and ſhould charge with horning for 
payment that day, it would be rhought precipitancy ſeeing that whole: day 1 18 in Favour of 


| Hioabtary, « nee venit nec celit dias till the nent day aftet, and chen the jus exigendi begins. 
There is ope practique obſerved by Dury . in this caſe, on the th of February 164.2, ene 
 nitors of the y Brunton contra the Biſhop of Glaſgow's heirs, Where her executors are 


preferred, heh ving died in the afternoon of Martinmas- day. But there, the matter "of | 
fi@was; that he dived. till three or four o' clock in the afternoon, and ſo Jeaves in the 
dark what the Lords would have ſaſd if ſhe had died before twelve, and does not deter- 
mine dhe caſe nom in hand: and there ſeems tobe no feaſon why her ↄutliving mid-day 
mould give her exeeutors. or huſband, jure mariti, right, more chan if ſhe, live tothe be · 


U 


"© wing of that day 3 there. being no ſtandardito fix on; ſave, either te req require her out- 1 $1 | 1 
ling ahe whole term - day, or her reaching the beginning of ät. Let it was generally 2 
Wong ht a principle. that though. liferenters lived de the tenm, vet if they died before the 1 


eſtardoon, they had no right co that half- Year; and: fe, think. dir George Mackenzie in his 
nt tit. Servitudes; and — Tit. Bade $9. ph tit. 2 557. 9 
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ih — EEE 
b e eee 
it Was hoe, e x 
R — of 4Hepitant — — ove 3 
the alfrance, and parole agattiſt ſoliritatiom; and his 
ebene kene 11884 or Sip 27 25 "Fig Dt W's Sinnen we fs b 


for ry tb the MKivghrer of 


ie David Mets ler, et Leith and Edinborghi, > 1809 nl ring fete es 
_ dehonhced fug — the — — — Place »gitred to Alexander Belches'; at 


ars; and "proteſts 


_ whoſe agilen le bother po Sept com 


7 s | | | «depure,' Lach a 1 John''tnghsnotar js mh | 
_ he brought” alongit with. him, - conform ro the gut act, parſiament 1540 j ane | therſud, 
mes having; onfletreri-of ſlaynes and am aſſithinent) /abrained:s' rd We ene 
and feflxed Himfelf fromi/t he fogtanon5 be inverts gedit galt ve fü 9 
- Belches,"for bein ee tier 'tothis"»6tive of :herhffictothd7 and for raving" all the proſw 
_ane Emepezeffts 1 the: office refanded t6:hiaw See! the! date of! is proteſt ud fon: the 
better founding his: proceſs, hel gives iu ng erzving Nr 40 glis and Thomſen may be or- 
' diifed{ conform to dhe forefuhf bit why tegive him fort rheremradt bf his initrument 
tiber * har hands; ugafuſt the ſuic Alexander Belchess; egal! an d unwarra male ad. 
miſffon into his office. „Te which it was anſwered: by Robert Thoſe | 


8 chere was ſöcn nitinttrument teten, and whereof he har a inde: — 10 
mheriff repiſter, and e is willaug to eu ir, precildl ht im the terms us ft chere Hands, 


bit Nr Se ort wool? "wave him Adject 


kong age, that he has tels on nd memory Th e eg ef den nkrumene he kept 2 
Pride; ap if be "Hooks now eee tete dne would nor en with him 
1e Mold wee bern required {loner / "he Lords: foard "Roberr fanden 


| e e the inſt umtnr in ether ; ras" wan as duden 1 recore 
Boe Las ſts Wars " unkeſs rhey would offer to prove by 


1488 . Was Hane. 0 * 
9325 ace gaeKfiohs will occur $1 28. bett, Whe 
| fingle efcheat 7- Where the hornnſy pr for a eivil 
1 Aleſſi lea heteby loſt har) #666; cee Slo 


cane; anch aß noc cg che renn Nom! there may de moe 
eee ge Why hs had aceef: to nie robe os fines) ir maybe commended; that Mr | 
Beſches wa? ii bone fide for 1 er ne plate; notwithſtanding tlie proteſtation 
apainſt His en ry; and that it w fo found 9 — February 16247 Thomſon 
coitys ia, fürked by Dury;- where: che Lords aiſoilzied" from ihenttermediute fruis, 
thongh the itt was reduced, d ve 5d; percepti es conſumpri, in reſpect of the other's ſilence 
an ce e we FHP. DOT He TH: TE airy His he 8 5 2 EFFECT 
Petenber 1 3. 0. Bord Ph reported Daine Anna Lumſden; Lady 
gel, 2 Robertſon! of \Glidneyy aud the —— tat eſtata The Lady, in her 
contract of marriage with Preſton of Valleyfield, is provided and infeſt in an amualrent of 
AK Gut f that estate; bot he chaſe does not expreſß whether this annualrent or 
Anminty mold bet free of - ceſs and'other podſie burdens, or 8 The lady 
19 0 FM 1555 of the: e eee reportijonat pare 


pround, $t'wis + 
beben 1 


—— — itz — 
. 0740 war ſo/ftrongy that, by 


5 ths A a Pha 10 omg e 1 1 "elauſe'is' eatriecalong in an the 


he AB ; of fupfa im 1672; 16781881 168g," Geis I the nett plate; the Lords 

*Aa REA ee open irn June 166% Fleming? 220 ana 1668; 
Dough1s! 20 Fj afy' 1670; the 'Colnteſs of Caſſiſis; and 22d Joly 1 „ee 5 
The hen hnitiArents We made able re poblte burdens. Wrſfwrred, for Ad That it 

| been Pays Tooked upon as widoubtedy=rhar theſe ann balremts ſhall be free, /unleſt | 
th n ife alfeckec Gectaring chem Rühle, hic h alk provident parries do. And the 


ehmveritibn 1667 may ny ee cf — , power to make binding laws} 
— 7 9 — — ee 4 of Rferent Joculities, iich it is Not denied but 
ut 1 e e of —.— 25 this 183 und there — reaſon to 
FEY __ | b 9 0 eee oy * . **. ba. eee eee anke 
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pirenc warordsined to'ty recorded in! | 
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againſt it, taking” aa, 
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dme extract, and Sir Patrick Johnſton, then Provoſt, for otdering the keepers o 


? "4 
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r chat 1 br onds, aue, 
Thehufband's beir'is bound in paytnent te. Her as well not infeft as jnfeft z and. and, by a clagke 9 - 
cee eee, | v-obliged ic frec herfef all porils, burdens, und inconveniencies. 5 
ebene d ann the word h muſt comprehend cels..,Kephed, That che deciſions a 
plain, bnrdenir g all annualrents, unleſs the g ranter be expreſoly obliged:to relieve. den ne 
and the chaultiof wurrandict;;is in,the-common style, and can; only sem from teind and, 
| ſeadatiess bas mog faom cs. The lords Fend f Jady's ferent, aumuity, mult bear 4 
pate of when pubſie burdens us it ſhall be proportioned. wah dhe reſt vs, the barony, our. t 
_ whichicatioplifeable.. Some thought this. gdecifion; might take place herd the liferent wes 0 
rbitant. und the apparent heir had hiteles, bur che. Lords Wade geaeral,: where 7 8 
ene free. b Tce £5440 ee eee IH 97 N r 014389 e e g 
WO Decembir- ig. 41704: Lord Till oultey.reported ebecca - Adamf un, relict of 4 | 
Jraham merchant, ugaiuſt Dean Gad Nieolſon bf Trabrouns. 1 be id Rebecca . 
charges the Dean of Guild on 3 houſe at the entry tothe parſiament. cloſe, 5 
+ Hor in puſſeſſion af the lane, Ha ſuſpendꝭ on;this;reafon, That the charge is molt 
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And ſo there was no clauſei wartantingia ſummary: charge. do, Thongh it were turned 1 n 
cle ee i — durnt down hy that, dreadta} fire on the 3d off February 17 = 
mes cognoſcetl the value of the ground, and appriſed) his fee, and property cd 
ben ens purchuſc, a which-rate. he ſold i it ; and ſo it being now. tebailt, he can be liable 
jn no more bot he annoalrent of the price ts got ſince the time he received i z or it he- 
ung conſumed wi more, without his fault, as the property eenſed during is lying iy rubbiſh, BN 
. andi all other, ſervit do, uh perit fubjeflum. - 4 1% = 
repoſſeſſion, being put from it by the fire; and as to the mare The may 887 

5 clamb there js a: notable tale leich do un by. dhe 10th. act of parliament-15 514: for. rebuild 
int the hurht. tenements in Edinburgh co med by the Engliſh, after the victory obtained | 
it Mauſſalburgh, in the laſt anticle,' whereaf- t is p provided; that liferer ters of ſuch bur rat. 
lands. gowirebuilt; ſhall have right to à third of eee, the houſe, paid before the 


- Guild-muſt-payher- rhe/third; of chat mail ever fnce the . rebuilding, and yearly in time 
8 duning h aud this rule bas been followed by ſubſeguent parlis 
0 41 1 ——— Raplind- Tbe act 1531 was but, Wer, re: 
| . to: ebaplains, and other kirk: by mortiß . 
cations 3 and though Mr William Clark's waſte land at the eroſs, and ſome others were va. 
weed higher, at ſin or lebe Hat purchaſe, yet he cculd get no more but four years, and 
willingas give his oath there was neither collaſion nor, concealment, and he always e 8 
her tine amubulrent of tlünt fam.) The! Lords found the charge unwartantable; but, in re- 
| ſpect of che ſuſpender's conſent, they ſuſtained it 28 ff libel - and found him liable in no 
more hat een e:fouf years purchaſe; to which the price of the waſte ground 
_ wgvliquidutes. und for Which they decerned: during the liferenter'h liferime. . Tbe Dean 
_ of Gaild/sſoniand Thomas 
applied to the Lords by a bill, aht repreſented, that the charge being fopnd'unwarrancable, 
und only turned to a libeh of conſent, ether wiſe ſue tehoved $0jhave. raiſed-a new. purſuit, 
ey weile, by therlaw-arid/practiques of the nation, liberate of their, cautionry, and therefore = 
crabed up tlieir bond. The Lords found them free, and this conform to eig e 55 
cite. by Stair, in his Inſtitutions, bbs ait. 17. 18 Irv + eh 5g "ts bien #965 $n Gant The 
December t 6. 1704. Mr Rory Mackenzie. ſeotetary to the African company, raiſes. a 
-prociſs for. ,wrangous/itnpriſonment, againſt the Earl. of Marchmont, late Lord Chancellor, 
1. ſubſcriber of the wartant for his commitment, Sir Gilbert Elliot, clerk, for Pes g out 
the tol- 5 
| —— him; libelling, That, on the zcth of March 1701, the privy council having | 
apprehended; Thomſon and Auchmuty for printing a copperplate, reflecting on ſome of the 
members! of: parliament, and ſuſpecting the ſaid Mr Rory acceſſory thereto, they commit - 
ted him to dale priſon ; and he having applied by bill, che next day. and offered bail to 
appear and abide his trial, the ſame was laid aſide, and he kept in priſon: for twelve days 
Thereafter, contrary to the expreſs tenor of that excellent law of Habeas corpus, for perſonal 
betty, in 1701, 3 written ſubſcribed information to precede, the commitment, 
and te mittimus to bear the ſpecial cauſe ; whereas bert there was no: previous ſubſcribed 
\ Inforuiation, and che- warrant was made genetal, for wicked and pernicious practices againſt 
me goverüment; and eee era ved they might be condemned in L. 2000 of fine im- 
paſed by rhe act for imp an unlanded gentleman, and for L. 33 half a merk for each 
day he. was detained. nee. ering bail, and to be incapable of-all public truſt. Alledge ed, 
ino, No proceſs againſt Ira; becauſe, 1, Al parties concerned and having in- 
teteſt are hot ae vin the members of privy council met at that {ederunt, where his 
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1 ſceing the tack bags ee Jn poſſeſßon at the very time of the ſettings 5 


bornings and ine ſubfdmes that ber bouſes paid 5001 merks yearly;.; and. ſo. the Desde, 


nents, as by act 58. 15733 


Boys writęr being cautioners in the ſuſpenſion for him, hey 1 


ov. e 8 208 Sinn, 120 


tc ſign sch e ee ene erſor N table, „Aude far Sun ben K 
by, 05 te d bat u Nr baut, and bound 9 1 29 theirrorders, and not ita e them 
N Oe e dhauſe of the 28 compfehendig i 1 The Eark-bcing * 
1 1 o0'a dclin veney, ant for-bteach "and; -viblation: ef a law an dat Ader mare fable 
33 7: Hokduim, And vi purſiter” üs Ut te ingen » d wore: preſenr ag: nequorum, but i- only 
deere to Hohes who! Agen hiv unjuſt commirmer . And da ro dir Gilbert, abe act 
r Judge and offer ofthe law 10 bedliable in the puniſhment g but alſo all 
1 ſa ſeribing dhe ſane ; under which dlaſs'he ede certainly lcd theres ede 
ee that khe ſaperior jn pes having power to impriſun aigbt meet h no obe. 
Rs From"chdſabb/fifjabs officer Who finding thdcaſe{ves.liabloscand that the command 
7. given, would got excuſe chem, it was the moſt effectual check cbuld be fallen on, 10 pre. 
„ ſach* oppre on by vrongot | impriſonment, elſe this zuſt and neceſſary act muy 
belly! / eluded?! and fruſtrate. Mr Nory gave in a declinatute againſt my end Ce, 
ee wi dbekned Himſelf in his father's ks but it was contended, 3 it and 3 
8 n ſo far ad eoitcerned Sir Gilbert's part of the proceſs. Others fuld chere was a cn 
8 tie ban im bott Then he deehned Lauderdale, Halleraigaa and Croſſtigg. as being 
3 1 of the ſederonr preſent ben he was: ſont t priſon, The Hürde, before: anſwer, or- 
„ an extrack ef that! day's ſederunt tobe produced, and granctd: diligence againſt the 
, ... (Lords;pt- n 
/ this.to bean incroachmentiapen 1 3 apg-ho-medjnare « 
2. mowile ſubject co the ſellionj and therefore? dilchargedtheir clerk»togive.n ſuch ex 
5 track; and. ſomè of wem ſaid; they were not 20. anſwer: ——— actings de n bot the 
5 Veen and parliatie nt; and if any judged themſelves leſed by i Heir — els impriſoning 
8 ent they 'oopht! to ſpek redieſs only 9 —— Others theughrechis a bad re. 
1 dy.” and that the act of chaten. Was made to prevent ee eee, ee the 
E bel; and if 3 nat be ee eee :then:che-valua ih 


* 


—_— 


= 152 ”" Febirovry;! and. the ay not being poblided and procleimed e, * 
„Ane were ſcarceiforry days run when dis comthirment 6 of March. 
e e ee ae e or td 3" Ie petit” pate x 
_ but wor to the wukers-offthe a; who/(can never pretend 3 
_ \ 7 the er ime Jpecified in 1 TH 9 | 01 ri 
ie deine e beit ine, Ochervn 
0 l chat they Jüld eondeſcend * al} the + Fl . | 
Elutded' by änſertisgea \62pita}' * an e e, ore innocent a fo. 
wien agafnfte Rihm 'groundleſs; ſo-che' Lavdivof du {ticiary: 
Weh, „ite pritſeipal actors, found b them oniy liable ran: urbicrary-pupiſhm Wnt, ant 
„„ That the crime as ne wiſt in its sture capital. „ ad Anotavs- #r5bt e 
1 7 49 70 Stant f Corriemony ap; a an Macintoſh of that Il. 
Maeinrom granted a blank bond for e e e eee e ee Grampung he fill 
up Robert Stam his natural ſon's name therein 3. Ww] gas aches ſuſpends on 
Scene For gold debt due by dhe Liectenam Colon wth. + Awired; This is 
nt er el ſaem perſbnan; the chang g the ———— being f 
u debt af ehe acer and on this roll eorivoer goes out againſt Macintoſh, on the laſt of 
| en He now rajſes reducbiôn and decfafator againſt a tbem, wberein he offers to 
. prove his ground of compenſation to be clearly inter ehem, becauſt ne produces a bac kbond | 
Hs under Kober hand; acknowledyity his name was only inſott and — a9 for the Lieu · 
bo tenant: :Colone} Mig, Fathet's'behoof, d. whom the bond was delivered: blank 3 and chis being 
wee dene ad vitam, and Ho Joloſe omitted uuby him, but has been deceived by the 
Lieutenant. O Honcbs ſbratagem; thetefbre it is yet receivable. Hoſtberid, He oppones his 
deereet of fof penſion in ford, where it is either competent und omitted. or proponed and 
repelled Linea dae ee we e inſtantly: verißed and cannot be prbpohed in the 
e ſecond” inſtance, as appears by the ist act, -parhanent 16332; yea faftherzo the Lords 
+  Found/aderreer aber Mick choad compenfationp 25th July 1675 Wright cortra Shiels. 
© Replied, That act f pattiament it ng more but the ordinary exdeption ſof iommpe 
x buvitted, Fhich takes not place in dbereets of ſuſpenſion, as Stait ohſerves, lib. 4. tit. 1. ; 
ind tlie Lords, an' the 18th of Jane 166, Eürbof Mariſchal contra-Brac, found the ſaid act 
1 parlian-nr' did not extend-ro decteets of inferior courts, becauſe competent and omit- 
ted ig not. fecelx able again} ſuch decreete j and Haddington, voce Cumpenſutian, in the caſe 
| TS Napier, * — Norembef 46 594 fake Lords thought the: ſaid act of 
1 rliament was, wrong primed, or eng un ſxeing compenſat on may oft times 
| ' - — . be propuncd after ſentence.” Duphind; 1 foundations of our law, where 
these Gere undoubted principles; That compenſation : muſt be intir koſdem, ande liquid, and 
A MAniſtantly\verifjed;ahd/nvr proponable after ſentenee g und that the granting a blank: bond 
3 ax NT rey PO TR a TEgAeA5 e ch 27 
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pebr n, 1 Biray. hel Longs ſaw inns aching, 

dale ert that tod iu Macimtöſh's Way, and therefore allowed: the partirs to Tn 
Tt nallities they could alledge; for opening the ſaid decreet bf "karting for if that could 
be kortied inte 4 bel! che Lords thought - Macitrſh's| compunſarion botk: relexnnt am 
. 3 z but all the CE Was, . EW $205 dec reti an foro, which food imbis 
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25 Dichnber 20. 170%, Ion Anderſon! of Do 
wan Treuſurer there, apaintt Sir James” Smollet arid others. The tack bf the cuſtom and! for 
10 exciſe being ſet to the royal boroughs; and the adminiſt ration being ſo Giffuſed, they 
commitred the management to a few'in name of che whole: and; now the town! f Glaſgow 
- olirfacs Sir eee and the other m inagerg," for count, reckoning, and payment of 
J the profits refulting from chat tack, and to exhibit their! bochs, * 
7 4. Wo proceſo, becauſe ſundry: of the committee of managers being d, the 
— oe repreſentatives are not-ealted; ſuch as Biilie Halliburton, Patrick EA. 


ſuteytvors, and yet they are content to call them kum proceſſu, KReplied That offer is not 
 Glficient, bur rhe omitring to cite chem originally in the ptoceſs is ſuſſieient to caſti the 
i ſummons, and force them to begin of new); for vhodgh parties called pro-intereſſe/ only or 
da authors, may be allowed to be cited incidenter yer that ought: not to take place bete 
principal defendets are forgot to be called a initio';. for if chey. mould now: be cited, mo 
may then compeat and aliedge they are not bound to anſwer on: ſuch a citatian, which: de · 
prives them of their inducie legales; and ſuppoſe one ſhould cite two heirs-portioners; where 
- thiefe are three, the offering to cite the third cum proceſſu would not be ſuſtained, but would 
eilt the whole proceſs, ſeeing the third might have a defence, that could berate and al · 
 ſoilzie chem all. The Lords, on Lauderdale's: report, repelled the dilator. and allowed 
the heirs of the ; managers: who were dead to be yet cited cum ae 1 un fiſted. jr oY 
ther procedure i in the cauſe till the ſame were done. { Hit” big aft * 
December 21; 104. The Earl'of Sqoutheſæ, Sir Wilkam- Wen ang) ae} creditors:a 
3 adgers of the eſtate of Andrew Bruce of Farlſhall, oe a reduction and eee 
an appriſing led by Mr John Bairdy miniſter at Paiſ gainſt Earlſhall, as tranſacted. by 
_th&debtur Fümſelf, and paid with his means. The caſe: wn Mr Robert Alexander, one of 


the principal clerks of ſeſſion, having married Sop 
the raid compriſing is diſponed to him, in his contract of marriage, nomine dotis. In 1691, 


irritant clanſes and conditions; that if the ſum agreed and tranſacted for was not paid at t 
term limited, the ſaid diſpoſition ſhould be delivered back 
did, e Maio, take the oath of Mr Robert Alexander; 
Grierſon of Lag was an interpoſed truſtee in this caſe for Earlſhall, he was likewiſe exami - 
ned; and their oaths, with Arnot's back bond, coming to be adviſed, it was alladged for Ar- 


13 that the bargain made by Mr Bairdy Wich Lag, bearing if he did not pay in the 3500 


ung the diſpoſition mould be retired, and Mr Bürdy be in his own place, the re{t of the 
money was never paid, and fo the irritancy was incurred; and Arnot is not obliged to ſtand 
4 the ſaid tranſaction, but is fully teinſtated ia the right of the ſaid Expired appriſing. An- 


mill purgeable on ay ment of what remains. Keplied, By the canon law, all lawful adpections 
to the pactions cok. 

declared, by their act of ſederunt, 27th November 1592,” even in clauſes: irritant; and 
thdugh pacium legis commiſſoriæ in pignoribus be: rejected as uſurious, and found purgeable, yet 
in other caſes the Lords have found ſuch irritancies not putgeable; as zoth February 1680, 
Jaſon contra Waugh; and lately in the caſe of the Duke of Athol, then Earl of Tit: 
 tibairn, (againſt Campbell of Glenlyoh; yea, where'a thing was to be performed within 


and here there were two years allowed for purging. The Lords found the irritäncy not 
being declared, there was yet room for implementing the bargain, and purging the failzie 
dy paying what was reſting cum vmni cauſa, Ado. Alledged, for Arnot, That this appriſing 
coming in the perſon of Eurlſhall, the ancient debtor, not by way of renunciation, but of a 
formal tranſmiſſion, it was a jus ſuperomiens, and ſo could neither accreſce to Sir William 


being! in'the'd tor's perſon. at the time. 'A»/wered, Though the jus accreſcendi takes ra- 
ther place in voluntary rights, than in legal judicial conveyances, yet the debtor can never 

odtrude' this as a new purchaſe, and not affected by his creditors anterior diligence; and in- 
1 acguirenda as well as jam quajita'; and it were contra bonam Mien! for à 


f I de ig urchaſe in a a:compriſ ng, and then tell his creditors he will exclude them, becauſe 
I. TOE 19 9 a Wn; 


Vor. 


1 
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6ORDE or , 181 n 858 101 N. Er. Ta Sh, ay | 
hill, Provoſtof Glaſgow,..andyJohn/Bovs | 


. others, Muſeo? eu, They never officiate, and the truſt being perſonal, it accreſccd t „ 


hia Baitdy, daughter to the ſaid Mr. an 


Mr Robert diſpones the ſame to Sir David Arnot of that Ik. bur; of the fame date, takes his 
backbond to relieve him of a blank diſpoſition, »conſigned in Mr Monypenny's hand, under 


again. The Lords, before anſwer, l 
and it emerging, that Sir Robert 


merks betwixt and Whitſunday thereafter, then Lag ſhould loſe what he had already paid, 


ſchered. The irritaney being clearly penal, and never declared by any ſentence, che ſame is 


parties muſt take effect in their preciſe terms; and ſo have the Lords 


nineſcore of days, the Lords found the purgation of the failzie could: not be admitted; 


4 


Bruce's appriſing, which was led long before this acquiſition, nor- be carried thereb 105 not 3 
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1 bad nat ſpecially adjodged- or appricsd- chat right: The Lards ſamdchie Frans 
mig ſciczzr coulch not cone with! his anterior creditors;.'who-aguld:nor. adjudge what de 
da act geqaired ut unde time of theit diligence: againſt him; nν that ik was not gompeten 
ſeot him to lihheck it, ſceing it was purchaſed. with, his om moneys: and-to his own-behoof, 
i a | by the tworeaths [ Arnat's: back bond. TY ol Ani : 18 N * A | 
= December a. 1704. Thomas Chieſley, heir to Major Chieſley late of Dalry,. again 5 
bis iter (executors eh the leich Mr. Major Cheiſſey enters into a minute of agreement 
weit Sir Alexander Brand, e e, eee id felt and diſpone to him his lands 
ef Day being Forty eight Ohalders of wictual ; add Sir Alexandef, on, the other part, 
. and/aſhgnees." Sir Alexander having charged Thea Chieſloy „ heir to his brother, | 
wv diſpoge and dennde zi be anſwers, He gannot de forced to diſpone till he get the remaining 
3 et [the price unuphfted by his brother paid to hi. Replied, by, Sir Alexander, 
| "Your ſiſters, as executors to the Major likewiſe claim it, and you muſt debate. the competi- 
5 tion which reſolved, in this ſingle point; Whether the priee in this caſe wWas heritabe, ſo 
2 fc fall to Thomas the heir; or moveable, ſo as to belong to the ſilters, as the, Major's 
3 money, or due by a ſimple moveable bond, will belong to the executor, becauſe in either 
᷑1x aheſt eiſes the party to whom the price. is dus has declared his intention ;. as lic if land 
de ſold by a perfect and-complete diſpuſjtion, containing: procuratories and precepts of ſeiſin, 
wWhereontt he buyer may bo inſt antly infeft, and an obligement for. the price; though the 
ſemller's heir be Ruble in warrandice, yet be will haye.no: claim to the price; but by the 
pPjxkeſumeck will of the party it will fall, to-his-exccutor;- there is as litiſe doubt, if an heri. 
_ tableſſecuriry/ bs taken; for the price, either besring an-obligement to infeft, or excluding 
exeeutort, chat in either uf theſe caſes the price will belong to the heir; and ficklike, 
bete there ib no actual preſent diſpoſition, but anly en -obligement te diſpone and make 
Acht, and © for the which cauſe” the: buyer ir c pay the price if the ſeller die before 


— 


perfecting the right, his heir, who! only: ean perfect it, muſt alſo have the price, ſeeing, ia 

e del is preſumed to prefer his heir more than his extcutors; orherwife he expoſes his 
 _ 'heiv:ro ruin, who by ſerwing becomes hable te all che debts, and yet gets not the price; 
__- mndnataribequity ys, k Who makes the rigbt ſhould: get the price, It. being . on! 
e betone is che lands be diſpaned. dufeter2d, for the executors, That the 


— 


= — 


vet irt un obligement tu diſpone and actuf diſponing was too nice, for dbey are cquipa- 
„mute in law and it is no Grange thing: that exeeutors may obtain the price, and yet com- 


F 
1 


— 


bel dhe beir ta enter and implement, 10/the-efſe@ they may get he price 3, and though mo- 


— 


» | hey. configned/for redemprion of à wadfer remains. heritable ay till declaratory yet there is 
* no party in che price of Tands 3 for the debtor's conſigning ought not to alter the creditors 
mucceſſion 3 but if che-wadferter- uſe requiſition, then it is certainly moxeable, though the 
3 heir muſt give the renuhcistion, Both of them appealed to Lord Dirletun, in his doubts 


aud queſtions yoce Heir and Executor.' + The Lords, by a narrow- plurality, found the price ol 
 Dalry; yer lying in Sir Alexander Brand's hand; moveabie, and due toxthe.execators. See 
President Newwii'sdccifions, number 1.2.0. agd 123, Where dhe price of land was found 
maoreabſe, affectable by arreſtment, to fall under fiagle eſebent: and not 0 be fubject to 
inhibition. Some urged, quid impedit but the purchaſer and the heir of the ſeller may agree 
betwixtthemſelves io cancel the minute? but there being a Ju que/fitum te the executors, no 
uch agreement as was contended; could prejadge them. But in the eaſe where the price 
s fun maseable, che heir malt be kept indemnis, and refunded of all the expence he is put 
ta by ſerving heir, condeying and diſponing the lands, or aft debts he is by his ſervice ex · 
poſed to, whereof the executors who. get the price ought to felieve him. 
teſtament naminates Jean Campbell his ſpouſe, his executrix. She is afterwards married to 
William Baile cmmiſſary of Invetneſs, who confirms the: firſt huſband's teſtament in the 
relick's name, and intromits with! a confiderable moveahle eſtate, anet and Iſabel Ro+ 
bertſons her Haughrers, anch as neareſt of kin to their father, purſue their mother, and 
_ Baillie her preſunt huſpand, to count to them for the inventory of the teſtament. Alledged, 
| _ Iris exhantted:conform to a decereet of exoneratidn produced: Obiected, That though they 
—» Alowedaltthelepacies and teſtamentary debts, with the privileged ſuncral, charges and me- | 
dlicaments inſtrutted, 4% be paid; yet ſhe:eguld not exoner betſelf with an annuity of 400 
merks yearty due to Marjory] Roſs, the ſuid Gilberi's mother,, whereof ſhe. produced diſ- 
charges for four years poſterior id her huſband's deceaſe, becauſe that liferent - annuity 
was heritable guoad deþitorem; "that's to ſay, the debtor's heir was bound to pay it, and 


|, elieveithc executor uf the fame. and therefdne ought not to haye been ultroneouſly paid by 
dot, cheexccutor, withour a diſtreſs by ad proceſs, and decrect obtained againſt her. 4. 
urid The croditor in law bas both the heir and executor liabl and ſuhject to him, and 
a | 471.50 fro? 356152 5 Wt uy 53] 200115 eff [157 10910193 tcl 1 UNH 95 10 Fi; lk 9 Hig 133 057 & 
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aud e contra the executor hat vekäef agaiuſt che heir if he piy an heritable debt; bot this 


| -pecur agent che heir, as he who is prim hen Viable for ſuch debts; as was found 7th Mar 
161), Falconer contra Blair. Replid, This being an annuity, not acceſſory ar relative 


erbaut the teſtament thereby, nor get allowance of the fumerng , 


is not, but falis to a | | ” 1 E” 

the.dead's-part; and ſo thinks Lord Stair, Hb. 3. tit. 8. and that ſtranger-execurors get a 
- third for their encouragement to accept, even as the fiduciary heir among the Romans de- 
duced his h trebellianira; and in this ſenſe the heir was found a ſtranger-executor, and 
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bis option g only, law has provided t- 
heir againſt the executor, where the heir c mpelled to pay a moveable debt; 


« 


dots not binder an execttot to make payment of a true debt, t hough heritable, without ; 13 


putting the creditor to the charges of a purſuit; and though it be voluntary, yet t 
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any principal ſam; it did not burden his exectitor, there being guet amm tot debiia, l. 4. DL 9 N 


de n. er menſtre legat. and was ſo decided . fy Lords, gth February +663, Hill contra 
Maxwell and fo Lord Stair ſeems to under ö . tit. 8. How | 
lected to feck relief of this debt from rhe heir, and theretdre can nevet burden. the:;excru- 


tty due to us jure ſanguisir therewith, but muſt take it in your own hand, anToperate. 
your owa relief as you rhink fir, haying paid it without a ſeatence, and ſo exhauſted the 
- eee partiality and gratification, in preferring one creditor to gnother, which is 

- unwarrantable: © The Lords conſidered that à ſum may be heritable guaad thEcreditor, and 


fall to his heir, and yet be reren nap the debtor; and primo loco affect his executry and 
moveables, er e contra; but here they found the executor paying this heritable debt with 
duden ſontence, and having never parſed dhe heit to make him Hable for it, ſhe cannot 
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Then ſnie claimed the third of the dead's part, as being exccat: 
That; 
Nan 


3 


y the tath act 1617, chat third is only due to ſtranget - enecutots, 
t falls td a third of the whole; and it were unjuſt to give her likewiſe a third of 
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and it, {i6. 3. tit. 8. However Fou uwe neg⸗- 


„ . : 
Which the relict 


dat a third as having no proper intereſt in the eneentry December 1690. Anſwered, 


Wives fall their ſhare in their huſband's moveables, not jure ſucceſſonis, but rather as a 
_ diviſion! of the communion of goods now ceaſed by the diſſolution af the marriage; and 
Sir George Mackenzie, in his firtt obſcrvation on that act of parliament 1617, ſeems to 
incline to give the wife a third of the dead's part. The Lords having balanced the de- 
Fiſions, and particularly, zgth November 1626, Forſych; gth July 1631, Wilſon; and 
1th January 1674, Paton; they found a relict being executrix nominate, had no right to 


ln the preceding decifion the queſtion was, Where the creditor died, whether his beir 


or executors had right to the money? In the firſt brauch of this deciſion, the doubt is juſt 


in the oppoſite caſe; the debtor dying, whether his heir or his executors are primo loco 
_ liable in payment of the debt, and which of them is bound to relieve the other in caſe of 


ve bp 29 ö N 
diſtreſs ? r 


Derember 28. 1504. William Wilſon merchant in Edinburgh, contra Sir Andrew Birny, 
Lord Saline. Wilſon, as an appriſer of ſome lands from Alexander Short in Stirling, purſues = 
reduction and improbation of a diſpoſition of theſe lands made by Short to Lord Saline, 


dated in 166 2, atid regiſtrate the year thereafter; and a condeſcendence being given in of 


the date of its regiſt ration, ſearch. is made for the ſame. amongſt the warrants in the lower 


parlament -houſe; and not being found, not any veſtige of it in either minute · book, re- 


biſter, liter book, or other record, the Lord Regiſter gives a declaration, that; after: a moſt 


Saline produces an extract of it under Sir A. Primroſe then clerk · regiſter's hand in 


1663, and contends, that this being an extract of a writ given in to the books of ſeſſion, 
which is the ſupreme ordinary judicature of the nation, it is authentic, and muſt make faith 
in all caſes. the party after the ingiving being no farther concerned; and if it mall happen 


diligent fcrutiny and ſearch,” non eſt inventam; whereupon Wilſon craves a certification. 


either to be loft or abſtracted, or omitted to be recorded, that is not the party's fault; and 


no nan! aught/to ſuffer for another's negligence or knavery ; and when I have no longer 


the keeping uf it, it were moſt unreaſonable to make the hazard of its loſing to lie upon me; 


but the Clerks and their ſervants ſhould either be anſwerable for their truſt, or ele the ex- 


tract they gave me ſhould be valid and probative in all events. Alledged, This doctrine 


ſobverts dhe fxed principles and foundations of our lau) g for it has been ever eſteemed a 
fundamental, that writs in publica cuſtodia called for and not found, certification paſſes a- 


Saint them as preſumprively falſe; and if it were otherwiſe, then a door ſhould be opened 


wall falſethood 2. for this were to tempt men to forge and counterfeit writs of the greateſt 


8 importance, and give them in to the regiſter, and ufter taking out an extract, the next 


ont co tetire the principal forged paper, by corrupring the ſervants and keepers, and ha- 


ving deftroyed it, where is the ſecurity of our lands und'eſtares, if that extract ſhall be pro- 
bative, though the principal eannot be produced, Where the falſchood by the ſubſcription 


 indicdinparing of hand- Wrfits would evidently appear and this is not only the law of 
land, but likewiſe: a ſettleu cuſtom of France ;/'as'ppears by the learned Duarenus his 
F 5 | - mo commentary, 


5 


0 N 


* 


faciendam, . mft ad verſarius accuſatianem falſi inſtiiuere velis; nam tunt ipſum aul bentitum erbi. 
bendum et: and Dirleton, voce Regiftratio, is clear, that exttacts do not ſatisfy the pro. 
duction in improbations,. and gives a very pertinent advice for having another atteſted 

Principal z and thus ſundry caufibus“ buyers, in Conffderable bargains, uſe now; to take two 
principal copies of a diſpoſition; the one to keep beſide them, and the other to give in to 


had been needleſs if the naked extract had ſtopped 
the Lords reſcinded that act, and revived the former cultom of retaining #he prineipals, 
Dur ſtrictly anjoined the keeping and ſecuring the- regiſters ; and though there may be ha! 
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che regiſter; and for this reaſon the Engliſh J odges, by their act of ſederunt ad Decem. 


ber 1653, allowed. the principals to be given back to the parties, with the extracts; which 
certification 5 and it herefbre in 166 15 


AZard and inconvenience by loſing of principal writs given in to the regiſter, yet that is 


more than overbalanced, by. giving the extract of a falſe rit once regiſtrüts, alli the au- 


thority of a true one; and the givigg'in writs to a: regiſter. is 4 kind of depoſitation, and 


but a. relative writ, et non credit uni rbſerenti niſi canſtes de relato. Anſwered; Though ſome. 
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times the Lords have granted certification againſt principal writs, when after ſearch not 


found in the regiſter ; yet it has ſuffered many exteptions, and hren in fundry caſes refuſed, 


das appears from Dory, 22d December 4629,:'Cuningham ;/ z0th November 1606, Black 


_ -wood:;. and-2d. January. 1673, Thoirs; where the Lords refuſed to reduce or grant cer- 
tification, though the principal was not produced. Replied, There were ſpeciulties in all 


theſe caſes; in the one, the verity of the tit was aſtructed and adminiculate by a homo- 


> 


rather moved to this, that my L 


* 


granted in this ſpecial caſe. __ 


/ Ialere. jo the-darglocettor, tha, It; was only 
„ Asta the-ineonveticncies, it was -reniemberod, chat one (Ca 
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tain Waddel had a little 
« . f 0D, ; ; : 


- (before. the revolution procured a principal diſcharge by a litile money out of the regiſter, 
and was- purſuing the debtor to pay it over again; but being providentially diſcovered, his 
dar was nailedeto the trone, which Was too ea a cenſure for ſuch a villauy; on the other 


hand, it was alſo minded, that Lord Haddington in his practiques, 24th January 1610, 


- Meldrum; and 6th-of: March 1613, Lochinvar, gives a remarkable inſtance of James 


Tarbet, who, in 1600, forged Richard IT homſonꝰs teſt ament, and mewing it to ſundry ho- 

neſt men Who read it, he thereafter abſtracted it, alledging it Was tint, and raiſed.a proving 
of the tenor by: the oaths · of thoſe so ſaw and read it; but in the trial the falſcheod was 
diſcovered, and he Was bhanged, as appears by the criminal adjeurnal- books of that time:; 


of parliament to obviate the hazard and ſecutt the regiſters, and deelare who ſhall be liable 
in caſe principal Writs be amiſſing; for a few) papers may be of mort value than à clerk- 


regiſter or his deputes whole uſtate, if it come to rparation of damages by their toſs, and 


would make theſe offices very dangerous to the poſſeſſors; whereas officium nemini debet eſe 


Aamnoſu n, unleſs dole or negligence can be qualißed againit him. 


« eng , R LY # \ n * 5 42 0 I 5 1 
December 30-:4704- Poor Agnes Watſon contra the heir of Mr John Wood, late mini- 
ter at St Andrews. {Mr John Wood being a creditor to Carſtairs of Kilconquhar, and 


being about to lead an adjudication, ſeveral oher ereditors diſponed : their ſums to him, on 
his backbond, that they might be all ineluded in one diligence; and amongſt the reſt, 


Agnes Watſon aſſigns him to oo merks of principal owing to her, and takes his back bond 


to be countable, and to denude effviring to het intereſt. Mr John finding the lands in- 
cauumbered, and prior adjodications near expired, where he could not have the benefit of 

coniing in pari paſſu, he ſells a part of che lands; and with the price tranſacts and acquires 
Aan theſe preferable adjudications, and the other creditors for wW¹ñem he had done diligence, 


accept of a proportion of their ſums, and agree with him; only»the ſaid Agnes, purſues him 
to implement his backhond, and denude. He offers a diſpoſition to tlie remainder of the 
lands unſold, with, the burden of the prior rights be hat made, and excepting them from 
the warrandice, She objecis, lam not bound to accept any ſuch: diſpoſition now , but you 


more ibtegra; [ſeeing-Ithaveia proportional ſhare of 
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logation;; and in the other, the regiſters of the years 1650 and 1651 Were ſoſt coming 

by ſea from London, and it was in theſe years; aud in Tolquhor's caſe, the Lords ſeemed 

40 he of a different opinion on the 14th of January 1674, though they altered afterwards. 

The Lords foond the danger and inconvenience great on both, fides, and to give a general | 

 decifion either way might draw. conſequences after it, onmit generulis ;definitio in jure being 

bd periculgſaʒ and balancing both, they in this ſpecial cireumſtantiate caſe granted certifca - 
Tion, ſeeing there was no veſtige of it, not ſo much as in the minute- book; and were the 

Lord Saline could relieve himſelf by a proving of the tenor, 


all which ſhew the evident danger; there may be on both hands; and lit may deſerve an act 


— 


a are ſimphy liable foruny ſum, becauſe you have violate your truſt by alienating a part of the 
Auands without my gonſent , and resis no more ittegra, ſe Nonal ſhare o 
1 the whole lands adjudged, whieh you by your \alienation! ha ve put out: of your patver to give 
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debts cars cops; cee es the. Lords. have oft Jun rb Jay 16724 Marlon and jm 
180% between Chiiltian Salta und Andrew Crawford z as ae in the cale of Caric!!! 
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ae, and Sir Charles Hay abc 5th Jenny 18 5, the Earl of Noörtheſſe confea ie 
1 c Firrartow-« .. £n/mered, Fie dent his üs dn ber diligence ovt of mere kindnefe to 
| hold in endes he has made.no.benefir by his right, but What ba offers 10 communicate, | 
do her z he made: no voluntary tranſaction. but hat necelſty compelicd. him ta ant ik ne 
bad not acquired theſe prior kights, ſhe had got nothing; and what he did was utliter gen 


only do ptechge pay ment to the, creditors, in the readieſt manner: aud therefore his (ale. 06 
nds do at end Was no prevarication not breach of trult ; and the decifions founded on are 
JI a quite different caſe from this: for there. they had voluntarily deyaded: t hemlelves in ye 
vour. of ſome, confident ta the beboof of the apparent heir, and ſo put them to debate 
with a durior adverſarius; but here, he, was under 4 neceſſity eithet to purge theſe prior 
righrs, or to loſe all. The Lords thocght there was a great difference betwint voluntary 
"tranſactions; and this, Which ſeemed io be neeeſſary, and proved ſo beneßicial and profitabſe 
10 all his conſtitnents 3; and though in ſtrict form he ſhould have intimated ne 
| of inftroment; and required her conſent to the agreement, yet ſeeing er prior adjudicay .. 
don would have excluded them both, the Lords, before anſwer, allowed trial to be taken © | 
hat was the valve of the right acquired, and of the lands fold, and what ue would harre 
made of her adjudication, if the had been aſſigned to her ſhare of it, to the effect it mit 


dier ſhare and proper Job ,oh.the; lame, .effeiring to der ſu mm opt | 
Jenas a. f. The Lords adviſed Sit William Hope, and che heirs*&f Mr Mark Ler- 
ment Advocate,..againit Mr William Gordon of Balcomy. Mr Robert Lermont having ſe+- 
Feral infefrments of annuaJrent out of the lands of Balcomy in bis perſon,” he 'difpones \« 
tem o Me, Mark Lermont, Who transfers them to Sir William Hope; and he, in the , 
L ranking of the creditors of Balcomy, craving preference on theſe rights, it was con- ; 3 


tended by Mr William Gordon, that Sir William could never compete on theſe infeftments, ©. 


— I 


decauſe Mr Robert Lermont, his author by progreſs, had a long poſſeſſion and intromiſſion 

| - with the rents of the lands for many years. together, by which not only his current aunual- 

| rents, but eveg the ſock and principal ſums in his infeftments were more than paid; ang 
which being proven muſt. extinguiſh not only againſt him, the intromitter, but Hkewife . A 
geinſt Mr Mark Lermont, and Sir William, Hope, though they be ſingular ſueceſſors, for 

* onerous cauſes; It was alledged for Mr Mark's heirs, and Sir William Hope, That what. _ 

ever Mr. Robert's ſuperintromiſſions above his annualrents,might operate againſt himſelt, to 

| # make him liable, or to extinguiſh his rights 3 yer that can never meet the defenders, who 

nr his ſingular ſucceſſors and aſſignees for onerous cauſes ; for an infeftment of annualrent is 

a ſpecies faudi. and conſtitute by a ſeiſin in a public record, and cannot be deſtituted nor 
taken; away, bur by ſome deed going to a regiſter, for ſecuring of purchaſers," ſeeing unum · 

quodgue zodem. modo diſſolvi debet quo colligetur ; and the 16th act of parliament 167, imports 


* 
* 


it, though it does not expreſsly mention infeftments of annualrent; and Sir-George Mac. 
| _kenzie, in his obſervations on that act, affirms they are comprehended under the words of 


© renynciatiuns? of wadſets, and grants of redemption; and if it were otherwiſe, our 


regiſters, which are the peculiar, glory of our nation, ſhould, be very defective and unſe- 
| -- chre; and the nature of this right imports as much, that an annualrenter can intromit no 
farther than for his current annualrents, and if he uplift ultra, then it only reſotves in a 3 
compenſation. againſt himſelf and his heirs, that exceptione doli he muſt impure it to his prin. © ? 
ipal ſum, or elſe; be liable ro, refund it to the other creditors, annualrenters-or adjudgers, 
Who can make him repay. What he uplifts above his own annualtent 3 but it can never be 

obtruded againſt his ſingular. ſucceſſors; yea, the Lords have been ſo nice, that it has been. 

debated, that a _regiſtrate renunciation could not extinguiſh an infeftment of annualrent_ 


againſt a third party; without a reſignation ad remanentiam; and though the Lords ſuſtained 
the. regiſtered, renunciation without a reſignation, yet this ſhews there muſt be ſome 
public deed going to a regiſter, neceſſary to certiorate the lieges who acquire ſuch infeft- 
ments of annualrents; and that thus it was found 27th July 1626, Anſtruther; 23d No- 
vember 1627, Dunbar; and yth January 1680, Maclellan. It is true, redeemable rights 
af property, wadſets, and appriſings, may be extinguiſhed by ſuperintromiſſion, againſt 5 
 fingular ſucceſſors; but then both our ſtatutes and the nature of the right allow them to 
intromit towards their ſatisfaction, which is not ſo in infeftments of annualrent. Auſwered, 5 
for Mr William Gordon, That there did not ſeem to be a more inconteſted. principle in i 
our. law, than that ſuperintromiſſion extinguiſhed annualrents is ſotum; and this is conſo- 
| Hant boch to the analogy of the Roman law, the current of our deciſions, and the opinion 
Four beſt .lawyers. As to the firſt, we have it in J. 1. 2. et 3. C. de pig norat. aft. Frudtus. 
_ , W Pigwore percepti, Ji ſufficiant ad totum diſſolvcndum; lune imputantur in debilum, ceſſat adio, et 
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3 It Was yielded, that a regiſträte renunciation 
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—— velditur pignus. Ns te the Tecond, there ne u vleſe und poiieeddeviiony gti February 1614 
Wiſhart cena Arthur whete intromilion even with medeycfent mas found probable by 
witneſſes 4b extinguiſh even the prinvipek ſum contained in um infeftment of annualrent. 
Aud for the opinion of car fawyers, Stair is very diftin-on'the headg 10 4. 87% 25 and . 3g. 
> - that finzülen ſucceſſors in annüslrents Cannot be ſecure by inſpecbig the repiöſters, but rn 


the hazard of extinckton f che rights by their quchors/intromifiion>/ The Lords conſidered 


this caſe had nor yet been in corminis deeided; for that of Atthur was againſt the intro. 


5 mitter's heir; and not in the eaſe gf a fingular ſucceſſorz and therefore they Haild-down theſe 


Points that were ancontroverted, that che might bome to the preciſe and nent queſtion, 
no A at tion without neceſſity of a ruHAnAtion ex. 

/  vimxes: ofitui "er" tonire"emner_ mortales, 1 = 
woll fingular ſucceſſors as others. 4d It was allo conceded, that ſuperintromiſſion was 


„ melevant'to' extinguiſn againſt the party himſelf and his heit. ue Phe queſtion here 


Was hot, where one infeſt in an annualreft gets payment abt of an exttinſe ſubject, and a 


dg ifferent fund from the rents of the lands oat of which the rent is uplifrable; büt the pre- 


eiſe caſe was, Whether intromiſſion of an ynnualrenter with che mail; and duties of the lands 
- wherein he ſtands inſeft, more than pays his current annualrents, will be iaiputed to abſorb 


ang exhault bis principal ſum againſt a ſingular ſucceſſor? fot that it will extingoiſh his 
Annualrents ; even in a competetion with his aſſignee for onerous cauſes, was yielded z but the 


Lords by plurality found ſuch ſuperintromiſfion above his annualrents, was not imputable in 
ſerum in preſudice of a ſingular ſueceſſor; for ſome thoaght it hard that private latent dif. 
Charges, Whereof there was no known way o bring them to the knowledge of purchaſers 
© of ſuch infeftments of annualrents, ſhould extinguiſh the right when it came into their per-. 


- 


," , + Tons; and if To, chen much lefs intromilfion to be proven by witneſfes ought to flo it, e. 


_ ſpecially after a tract of thirty years ſilence: Though Moſte's judicial Jaw permits every 

; J very of victual 

flats more under the ſenſes than pah ment of moneytrent, which" can be done very clande- 
ſttinely, and requires the preſence of none but the debtor and creditor allenarly ; ſee Pre- 
.._ - . 1ident'Gilmour's decifons, number 33. Whitekirk contra Ednem: but the Lords found 


maotling bot a pubſſe regiſtrated writ could here militate againſt à ſingular ſucceſſor- 


1 
3 


5 


Fundat 4. 1705. Mis MargarecErſkine contra J. Erſkine of 'Bulgony, her brother. 
Bhe parſues Mm for payment of 9500 merks, contained in a bond of provafien granted by 


wer father to her. Aaged, He has raiſed reduction of the bond, as granted on deathbed, 
aand ſo cannot prejadge the heir. Anſwered, Our ancient law of deathbdd, being by the 
1 1 3th ſtatute of King Wilham,” has two exceptions, both which take place here, viz. un - 


Ales the defunct be burdened with the debt; and, 2do, unleſs the heir conſent J but ita , 
_ -a father's providing his younger children is debifum naiurd, and: a* very juſt and rational 


- 


4 * -obligation ; and herethe heir conſented, in ſo far as he gave directions to the writer how 


to draw che bond, and "inſert ſundry clauſes in his own favour, of ſubſtitution ynd return 
in caſe daf irricancies, and preſented” the ſame to his father to be ſubſcribed.” g7io, Bonds 
on death bed are not reducible, if they depend on antecedent onerous cauſes as this did, they 


gha ving prior bonds of proviſion,” winch on the granting of this were cancelled; and it is 


4 


expressly given in lien of what would have belonged to them, as their legitim, and by 
their mother's third of the moveables; and they are excluded from claiming theſe, in the 
very bond itſelf. Replied, to the firſt, King William's old ſtatute, allowing bonds on 

deathbed for paying of anterior debts, is only for ſuch debts as had a jus exigendi, and legal 
compulſitors to force payment; but the natural debt of providing younger children hath no 
-ſach right of exaction z and the ſecond exception of the heir's conſent muſt be underſtood 
of a poſitive explicit conſent, and not of an illative implied one, inferred from remote 


and conjectural matters of fact, as this condeſcended on is; for why might not the defender 


Jo far comply with his father, as at his defire to employ the writer to draw up a- bond blank 
in the ſum. when he knew perfectly, that fo long as he did not formally. conſent he was in 
no hazard? and it is not ſo much the bond he complains of, as the exorbitant fam his father 
filled up therein; and a ſon's ſubſcribing witneſs to his father's bond en-deathbed (which 
is a more explicit act) was found not to infer a conſent in a late caſe, marked ſupra, 13th 
January + 704, betwix: Dallas and Paul; and his father Jabouring under a lent diſeaſe, he 
knew nor bot he might outlive the ſixty days, now ſet as the period of deathbed. 3070, 
As tothe amerior cauſes benden "ry oppor. this bond, he is willing it ſtand as far as 
cheſe onerous cauſes either of prior proviſions,” legitim, or the mother's ſhare will go; but 
to ineroach on that excellent law of deathbed by remote and implied conſent, is to ſhake 
the foundations of our properties. And in the parliament 1672, a propoſal being brought in, 


do impower fathers on deathbed to burden their. eſtates with three or four years rent to- 


Wards the providing their younger children, it was refuſed, as tending to weaken and ſub- 


% 31 Rp 88 5 . | * 1 | «3% a ; | | 3 KA { Jp 
vert the ancient families of the land. For the anterior onerous cauſes of the mother 8 
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Tbe Lords A Krck found it relevant to make Balpony 
; * n e 'hi fathe te ; be fig 5 
framing this bond, and brought it to his father tobe Tigned 5 4 
5 conſidered that" conſtructive cofſents might be dangerous, and that he. 3 
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E 15 R 
e Anne Chalmers contra Alexander Brown 
- ©" Tanuary, ; ; n X . » i a J . 


* 


"oa Queenbe lawfully welten + the M 
el of jattitation) Ny Ot the commiſſariesof: Edinburgh, to hear herſelf difcharged from 


* 


- * eliiming him to be her huſband, and a declarator, that he was a free man, and at berry to nt: 


s % 


 rhey produce a bond ſubſcribed a year 2 pS to the teſtificare for E. 20 Sterling, here.. 
min ſhe defipns herſelf relict to William Elliot, merchant, and not wife to Brown : Likeas, To 
| Crvikſhaink is depoſed by 


prove cohabitarion, and being repute man and wife, and his owning W 
her to be ſuch,” and the child to be his lawfully begotten child, and the recording its nam 


61 CCW „ nn OO DER 
as ſuch,” and any other matrimonial conjugal deeds ſubſequent to the marriage. Anne 


N p 
a 


F 4 24 2 d y7 4 2 of Le * . * E's {4 $72 = + 2 * LAT HEY 5 * 33 
llft and rake away the proceſs from the commiſſaries who are the peculiar proper judges to 


in which conſent is the effential ingredient; and that being deelared before any, with co- 


» 


habit ation ind conjunction, makes up a valid marriage; and this being a latent clandeſtine 


| and publicly contracted. As to the ſecond point of women witneſſes, matrimony 17 9 
ano Jaw is expreſsly privileged to be probable, by witneſſes ob favoren malrimonii, et ad 
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| Zanche$nde matrimenio, et Meſeardus de probet... conclu.. 402g. er. cap.” 
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ö in. deſponſationg MO 
Je teſtibus:'; and Dirleran in his doubts, voce amen 'witne{es, .page.-225- though he ſayt, 


 fornicarious; and fo it. is by Zefius detormino, ad vir. deeretol. de 


} 


\.___ tohar in forty or file proceſſes that have. been; before the commiſlaries Hnce the, reformation, 


S 15 


„ 


- 
* 


in opinion, yet that is only to * 
Om 


and rectify their deereets in a regucti. the Oth a 
making the Lords the King's great conſiſtory, and giving chem power to advocate from the 


5 oi to a bond. of 6000 merks due by Sir Patrick Ogilvie of Boyne; and my Lord Sea · 
_ "field having got the gift of his eſcheat and revognition, Balnageith adjudges for this debt 
on ban bs ral clauſe ? with annualrent and penalty,“ without ſpecifying what the pe- 


for divorce, upon adultery, women, witneſſes had never deponed/in..any of them, yet this ig 


only a negative argument, and he thinks ub confas.de corpere deni by a child's being pry. | 
create; there wumen may be very labile witneſſes; and the Lords found ſo in the divorce pur. 
ſued by rhe Earl of Monteith againſt bis lady, marked ſupra, / 11t and ad of January 1684 ; 


andi if. they. be . receivable in a divorce, then a fartzori, and much more, ad ſaſtinendum matri. 


- 


ove the actual 


' 


l : celebration of | marriage, whores might by mutual teſtimonies e one another of very 


- gaod huſbandg, and falſe wives and children palmed upon the. beſt eifates, which might be 


«of dreadful, and diſaſtrous conſequence; but pur law has ſecured us better, gur ancient ſta. 


Ll 


& women z aud our deciſions refuſe them in caſes more favourable chan this. Vid. 211 
Juſy 167, Wikie ; and 27th November, 1678, - Tait 3 and lately in Mr Middleton's caſe, 
_apajnſt Cunningham of Enterkin, women witneſſes were refuſed to ptove one's age. By 
iche Roman law, a woman might not ſo much as be u witneſs in à teſtament; and the 
canon law, cap. 10. de verb. fignificat, enacts the ſame; and though ſome. canoniſts differ 
1 opinion, Vet t their baſtard-ſacrament of matrimony. When the 
ne propoſed that the Lords ought not to interpoſe in 


ture: of King Robert I. Which is the ſtandard of witneſſes habiliey, cap. 34. expreſsly re. 


* 
— - 


Lords came to adviſe thir points, fc 


tze caſe, becauſe the commiſſaries being ſole privative judges, im prima inftcntia to marriages, 


ng advocation thould paſs of fuch matters. nor inſtructions be given them till they have fi- 


_ injſhed. the proceſs by a ſentence, and then the Lords might in the ſecond inſtance reviſe 


. 


their decreets in a reguction; but the 6th act of parhament in 1609 being read, 
.commiſſaries, that was laid aſide ; though the act about the juriſdiction of the admiralty in 


1081 Was like wise urged a8 a parallel; then the Lords entered on the reaſons, and found 
dy plarality, that the commiſſaries had done no wrong, neither in delaying to examine the 
miniſter, nor in refuſing women witneſſes ro p | 

.  \therefore found no need of inſtructions in thi 


roye the celebration of the marriage; and 
dis caſe, but remitted it ſimpiy back to the 
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55. Leſlie of Balnageith, as aſſignee by Leſlie of Middleton, having 


E 
1 


* 


e comes to extrack his deerect, he finds no penalty liquidated in his bond, but 


e; whereupon he ſupplicates the Lords, repreſenting this has been but an o- 


miſſion of the writer, and that the Lords commonly ſuſtain the fifth or ſixth part of the 


principal ſum to be the conventional penalty and liquidate expences; and therefore craved 


the Lords would allow rhe extracter to inſert that ſum in 'his. adjudication, otherwiſe he 


would F in all probability to lie long out of his money. The 
Lords though: the writer of the bond culpable and cenſurable for ſo groſs an omiſſion; 


but did not find they had power to ſupply his defect, and therefore refuſed the bill. 


_ . Fanuary. 9 1705. Harry Sinclair of Carloury being infeft in Cockburn of Langton's 
eſtate for ſecgrity of 20,000 merks, and preferred in the decreet of ranking, and wanting 
-a, year's ahnwilrent preceding Lammas, be gives in a petition to the Lords, craving a 
Warrant ' againſt. Alexander Inglis and other tackſmen to pay him out of their tack-duty 
of 3000 merks, which, they are obliged to pay yearly to the creditors, . Anſwered, That 
the crop. 170% Was not by their tack payable till Lammas 1705, and he behoved to abide 
his time 3 and for the rent 1703, they had counted for it, and had obtained a decreet of 


exoneration. Replied, Their conventional terms, inſert at their own hand in their tack, 


could neither altet nor prejudge the terms of payment contained in the creditors bonds; and 


as for their exoneration, he was not called to it, and they could not miſken his right, 


Which they knew th, be preferable, and To was null guoad him The Lords; being ſtraitened 


how far their tack could innovate or change the creditors terms of payment, therefore, as 


a medium, they ordained the tackſmen to pay him two years annualrent at Lammas next, 
iby which, he -was-calt a year behind in the. payment of his annualrent due from Lammas 
1703, to Lammas latt y 704 3. and which is ſuperſeded to Lammas 1705, and ſo procraſti · 
-nates his term of payment; but the, Lords can no more prorogue and poſtpone the 
creditors-rerm of payment than they can antedate or anticipate it. 
Fanuary 10. 1705. George Livingſton of Saltroats being lately deceaſed, Gilbert Li- 
vinglton his couſin-german, and neareſt agnat, takes brieves out of the chancery for ſerving 
ihimſelf heir: male. Margatet Menzies, as ſiſter's daugliter tothe ſaid George, and heir of 
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beende hiect is extra territoriun 1 a bee uf marriage in 10 | 


| fon ſettlhed by his father in his contract - matrimonial. © gtio; This is in conſe, and not bν,jjỹ ñ 
bei. The Lords thought it more proper for the macers, to whom aſſeſſors might be named . 
1 of difficult 
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. ha ah abe nets and aired, 
Pence gre the lands of :Saltcoats, which 
the regality of the Canongate, . 


lands to che . ant into whem he Was minor, apd without his curatots: 
 coniſenty? and ſo was ino jure null, and could not alter the! former deſtinariow af ſacceſion;.” | 
which was bereit quituſcngue.. tia, Thore was intricacy; and an apparent controver - 
1 wbuld Ar :thisfervice 37 for Alexandet Livingtton. ſon to the rail&ier,. and elder 
pbrather te the Ward who laſt deceaſed, broke the ſaid tailzie, and entered as heir of - . 
conform to the zäncient rights anduinfifrmemte! of the faid eltate, and ſo the tailzie to the 
heirs male ronſuſone became extinct... Avſterad, to the firſt, If there, were any othe 
heir male campet ing, they mig t object it ; but Margaret Menzies could never do it; and 
be behoved to mention the lands, + becauſe he came in as ber oben virtie of ae 5 
3 in the contract of marriage, and there is no more deſigued but a general, 
n which the bailies of the Canongate are certainly competent. As tothe {econd,” | . 
he had beten minor when he entered into this contract, yet that is no reaſon of advo- 
8 be A defence in cauſa; when all the competitors+are in the field, and come 10 debate 
their intereſt; and then the validity of the contract will be debated. As to the third. 4 


£1: 


= ander Livingſton had been ſer ved heir of line without reſpect to the t zilzie in his father's 


RE. 


contact! of ber ow that can never be revocation. of the tailzie 3 for, OY He was 
er by any of theſe titles centered in his perſon. 


1 a desde d of ee alter the ſueceſſion and deſtina- ; 


He wes "Sen t0 FR Gatgou 


% and therefore advocated the brieves. Beſides thir two parties, there 
is like wiſe u third competitor, vz, 4 ſon of Alexander Aikenhcad's, on a bond of tailzie 
ne 1 4a dower 0. alter; and Whi is alledged e e e . 5 
__— N <2. Pg 7 6; N e A e ec WT Str > Ma 10 Yoo! ” wo 
ary 12. 1705 An er ge mot We Min procurator- -fiſcal of the * 1 
F „ contra rater, Noberilen of 6 : 


originally a part of 
Jer Mes the tran Site len wt 16% Kit bone FE : . 
with the oſſice of heritable. bailie ; who conveyed the 4 | 

office and joriſcicrion to the Earl of Panmuir's predece lors, and wherein he by progreſs 
di, ler and the heritors and vuſſuls in this barony are, by the. exprels- #ddendo of 
tier charters; obliged to ſuit and preſent at three head courts in the year, and accordingly : 


_ bye yoo in uſe to attend. Robertſon of Carnouſty paving lately parchaſed-thit* lands 
be and his author concraverged. 


that bounds, from Mr Lyon; an advocate, 
ing” liable ; -whereon Robertſon for. abſence is fined in L. go Scots of amerciament. 
ons. 190, Non conflat the Earl is herirable-bailie ; and efto he Were, 
he was not cited, and fo.n not bound to appear. . 2do, The decreet is mill; not 'mentiomng 


the bailie* who then fat as Judge his name, a+ it ought to do. 3% Carnouſty being kirk - . 


lands, they, by the annexation in 1887, and act of ſurrender in 1633, haſd now of the 
cow, and are obliged only to anſwer at the neriff's head eourts, as the Queen's other 
Lalſa do, and ſo not liable ro Panmuir's court 3 and though the foreſaid acts give the 
lords of erection the feu- duties of theſe kirk · lands, yet chat ought not to ſubject the 
Queen's immediate vaſfals to ſuch intolerable burdens of anſwering thrice a-year, and 


ww Bable to fines in caſe of abſence. Anſwered; As to the firſt, it were a rare practice 
to force a lo 


t d of erection or regality to produce his rights and charters to every contu - 
macious vaſſal, when he has immemorial poſſaſſion; and there needs no citation or intima- 
tion here ſeeing his own charter binds him, whereof he cannot be ignorant: if he were 
_ called in any proceſs before that court, he behoved indeed to be eited; but when it is a 
of his*'reddendo and hamage, he muſt attend at thoſe known. and fixed diets with the 

3: 4 T6 the ſecond, Though inferior decreets do frequently name the judge, 
yet there is no law obliging thereto; and the Lords of Seſſion their decreets do not men- 

on their names, though. of old they did. And to the thitd, Is it utterly irrelevant; for 


— though they ae crown · vaſſals, and ſo liable to the ſheriff. head-courts,. yet that can nei · | ; 


tler exoner nor exeem them from ſuit and preſence dere, being expreſsly altrifted dy their 
charters, and uſe ang wont of coming ; and this is no more than What all the kirk- lands in 
Seotland do. The Lords found it relevant to make Carnouſty liable, that, by the reddendo 

of his charter, he was expreſcly- bound to give ſuit and preſence; at theſe head courts; and. 
_ thonght ir now ile neceſſary” to try che cuſtom; for if one per errorem ſhould come two 


or three eimes to a court where he Was not obliged,” that would not import an acknow-. 


nr of his ſubjection. to that amen but it was 7 determined by the clauſe. 


\ 
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Y NG EPL on the'quantity -of the fine, if it was"epordiranitiſceing-theſe courts cannot-exceed L 10 
„ contuttacy and abſenceʒ and Laut of Blackwood being ſined by the 9 
= court of Hamilton for abſence in L. geg the, Lords, by, their dewiſtou 15th July 1676, 
8 7 odified and reſkricted it 0 L. 20 Scots. P ant wir eee cherten dercn His | 

eie and that bat the Lords ſuperſeded to determine if exorbitant, till it was proven 

. that he Was aſtricted by his charters to appeat and attend at hir courts, ee a 
dingence for recovery; and produting the vaſſal's rights for proving thereof; 

cords at ſaſt ſuſt ained the fine, (add vfuled co velit nor being im ebe nue of 1 


rony. TILT * 1 8 Nn l n me 1 * Po 27 Ca ee E. l G whe Te Fen © 11 A EY 


mbo; Lion King at Arme, being 
EE Rebior to Wemyſs of Unthank, By a bond of 100 merks;; and he having ralſed caption. 
© thereon; and gelt required Patrick Duncan meſſenger in Falkland, and then Andrew Byres 
| ten nger in Coupar, to take him, they refuſed, at leaſt declined che eme as un willing to 
+ offend'their walker z whereupon: he had taken inſtruments againſt them; and having no 
„„ remedy left, gave in 4 bill 10 the Lords, repreſenting the foreſaid matter of fact, 
and chat ät was f dangerous confequence to all the lieges,”if the execution of Juſtice 
We. were tius way ſopt 3 heretore craving a um nary warrant” tu eite them; chat they and 
| © - (their caytioners' . be decerned-to py him his damage, being the ſum charged for, be. 
=: 5 cuuſe of their contempt und®djfobedience, ald chat the Lords may deprive them of their. 
1 offices for their malverſarion;" Thouhiog was looked upon as an ll preparative. and ex. 
5 dankte; und it bei p ſoggeſted, chat though we deprived, yet he wouſd admit and licenſe 
ES them of new, but it Was theoght he would ſubject himſelf 8 fatther-cenfore if he thus at · 
5 e to evaeuste the Lords ſentence of depri vation. The next inſpection tliat occurred 
was, how ens eutenes couch be fo intimated and publiſnecd. that it inight come to the lieges 
EE,  —_— ; fot wichour that the were eng ge ta employ them ſtill, and their exe 
cutions, though. deprived. Won ſubliſt as valid, being bolder and repute by the law Bar- 
Sarin Pbilippus Di. Mt. pretor. Where a flave being elected Præror, his actin 8 and edicts 
VPeoeere ſuſtained oþ bomim publicum.' Some thought che deprivation behaved ied 
c at the marketer where/they oſßeiatef ahd likewiſe recorded in the Lion % books. - 
Tg 1 8 At the ſame time, a parallel cafe about publications was decidec ; berwixt John Macfar 


* 


9 
> en ordinary ba 
" Fatiuary 13. 170g. Sir Alexander Erſkine: 'of « 


4 5 * 


; | lane writer to the fignet; "and [Macmillan "ind Carſe, They purſuedd im for a debt, nd 
: 5, referring iets ache @nring the Bepene dence they raiſed and execute an inhibicion/againit him, 
ö : . = he Having eponed negative; and con me to Ee adviſed; he was affoilzicd, i and finding the 
. . _ * " "pilrſuit'caluninicus, the Lords wok of expences; but the intlbirion beine re. 


Qtrate; for taking off the effect wy e ieh beende may not be Vitate or alteied), 

it was thought" the keeper might be authoriſed to write on-the margin. that the party 
was aſloilzied by a deer er of the Lords from the dependence and ground bf the ſaid inhi- 
bition; but ſceing they ought to inſert nothing but what is proven, therefore it might be 


==. Keri fir; that the faid Joht *Mecfarlane WOE likewiſe regiſſrate the decreet . abſolvitor 
dz ite ne ee ee enn "for OILY but ee and 
1 inhiibitions. pan Huy ol Sho T9 90 SEL oi. RN ee eo ee 


"A ” „ 3 nary 16. 1706. kestenent ata Gesees on ahi: Earl of Aden, {The 
* Earl being Keb to Mr Hugh Montgomery, his brother, in the ſum of 2000 2 by 
bon in January 4689, Mr Hugh- affigns this to John Creichian- who charging the Earl, 
he ſiſſpend: That he had paid 1800 merks of it, in ſo far as his {aid brother, before the al- 
| a or at leaſt before the intimation, had drawn a bill upon him for that ſom, and 
8 Which he had accepted and paid. Anſwered; The ſum in the bill nowiſe meets the bond 
chigen, but relates expfeſsly to a letter of advice,” which letter bears that he had drawn 
JC lum for E. 100 Srerling, for Which he bad his Lordfhip's bond, and if he made 
Re Node payment, this ſhould: be a diſcharge to him ; ſo the bill relates to wicker: ond of 
3 _ Sterling, ſeeing his accepting and paying the bill with that qualified: advice clearly 
c᷑6̃ cknowlecges thar che Earl was debtor to his ſaid brother, in a ſeparate bond of IL. 100, 
be 3 beſides "this 2000 therks: Likeas, the bill is before the term of payment of the ſaid 2000 
merks bond, andꝭ it is neither probable nor preſumable, that he would draw a bill to pay 
before it dere due. " Replied,” The letter of 'adbice inſtructed no diſſerent debt; for he 
that isowing 2000 merks, is certainly owing 1800 merks, the leſſer ſum being compre- 
ended ſaß mnjore 5 and though he adds the words, ( for which I have your ond, that 
. Aus not neceſſaril y imply a ſeparate debt ; and that it ſhall be held for payment, may very 
EE ww underftood, that he ſhalt allow it in payment pro tanto; and it is impoſſible for 
„ prove a negative, chat there were no other grounds of debt betwixt them 
„ only” this 2000 merks bond. The Lords thought the preſumption lay againſt the Earl; 
1 uk for Gearing" the matter they ordained him, e officio," to give his oath of calymny, if he 
1 den bathe was owing nene enn at the: INE) bill over 
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a nn dada n as raft the ,ords-obſerved, 
there was nothing in that argument, becauſe -thoagh! the bill was drawn before the ou 
went of that bond, yet it was not made peyalle os ek after. Sdme urged his oath of 
 calamni Would be all one with an oath of vcrity hehe, being in fuld proprio; but the caſe es 2, 
not being; pn But ſixteen years ago, abe Lords thought'this TO GE: be Sed 15 n 
| before -aniwers. 40 Nui, hb 44565 1 5159 N 2 12 111K 1 uy, 3 | 31468 i A . 950 Feet „„ 1 9 
| January 4811705. Barber ronrra Barber. James Berber, merchant. in . — th 25 3 
. vie martied' s gentlewoman of his on name, in the end of November 1696; e 
_ | ſolving on a voyuge to Spain about his trade: to get his young: wife's conſent the cafier; be 
ants her a bond in December 1698, within a month of his Marriage,” mentioning. his pur - 
E. going abroad, and.the common-fare of mortality, and that he knew! not if his wife - 
ben wit fchild, or if che marriage would ſubſiſt year and day, without one of which the 15 9 
rovifions-matrimonial for tocher ot jointure did line inde ceaſe by an old: cuſtom, but Wi em 
be looked upon as inconvenient, and repugnant to the nature of marriage, giving the bride 
- no compenſation for her lols'; therefore he, in caſe the marriage. diſſolved within the year, 9 
Without à living child, aſſigns and diſpones to her 3000 merks, to be paid out of Liab AY 
table and moveable: eſtate, with annualtent from the fitſt term after his deceaſe; ſeeing =_— .- 
that caſe of his dying Within the year without a child, ſhe. would have no Accel! A 
jainture, ; therefore he gives her this 3000 merks in recomponſe thereof. James having 
+ plied his voyage to Spain; in his return, the ſhip is caſt away at the iſle of Man, and tliecfrre 
be 'periſhes 1 in March. 1609. The rumour of this coming to Inverneſs, his wife and friendses 
90 into mournings; and, in O ober thereafter, the ſaid Jean, his Wife, alſo dies within 'the. 
year of the marriage; and her filter. Eliſabeth, ſpouſe to James Cuthbert, confirmed herſelf 9 
_ executor to her, and particularly gives up that «3000 .merks bond The had got from her 
huſband before. his departure, and purſues Margaret Barber, the huſband's ſiſter, and John -  _ 
Roß of Achnacloich; ber haſband, on the . titles, for payment, Alledged, ino, That 
te bond was null, becauſe non conftat. that the e was dead, at leaſt that he deceaſed -  __ 
- firſt; ſeeing if he outliyed the wife, the condition of the bond never exiſted. Hnſeoered, - 
"hap: woul® prove as; much as, cookd be required, as to any'who-die abroad or at ſea, viz. © | 
that the report came of their death or ds loſt, and that they, were holden and repute dead 
= all, and: nv word of them for ſeveral years ; for where a ſhip and its whole eng are 
_ drowned; where can wit neſſes be got to prove any more than holden and repute? This the 
Lords rhoughr-- ſufficient in ſuch à caſe. 240; Alledged, That go the had ſurvived the 
bad, vet ſhe alſo dying within the year, the bond became extinct. ſeeing he could haare 75 
no other deſign in. giving her this proviſion but to be a mean of her livelihood , *\ 
_ inflead; of her: jointure : but ſhe alſo dying within the year, had no need for it. ; 
The Lords Sand ipſo momento he died the bond took place, and did not extinguiſh by her 
ſubſequent death, though within the yrar, which eaſe the huſband had not provided for. 
„It was contended, Efto it were a valid ſtanding obligatory writ, yet it could amount to 
do mare but a legacy, or a donatio mortis cauſa, being of a teſtamentary nature, and ſo chuld 
aſſect only his moveables, but nowiſe reach his heritage ; and guad the executry, tbey Ea 
offered to prove exhauſted by lawfal ſentences and preferable debrs before citation. Au- 
Fuuered, Though it mentioned a ſea · voyuge, and the caſe of mortality, yet every writ: pro. 
Feeding on ſuch a narrative is not to be conſtrued equivalent to a deed on deathbed, or ſa- 
pete naturam leſtamenti; but many acts and ſecurities imer vives proceed on ſuch narratives; 
and Vinnius de donat. diſtinguiſhes whether rememoratio- mortis in ſuch writs be the cauſa 
L motive in granting them, or or only the terminus ſolutionis; as where a ſum of mon 
made payable after one's deceaſe, or in tailzies, where failing Twins by death the 
Ws are provided to Sempronius, none will ſay that the mentioning death, in theſe or the 
like caſes, makes them deathbed or teſtamentary deeds 3 and fo it has been decided, 8th 
reh 1626, Traquair; and in that famous caſe, 14th November 1667, Henderſon cantra 
Henderſon, recorded by Stair and Dirleton; and lately, on the 17th February 1669, Grant 
contra. Leſlie, where a diſpoſition on a narrative of the granter's going abroad, and to be null 
on his return, was ſuſtained as a valid deed againſt his heirs. Some thought, ef it were a 
denatis mortis cauſa, yet they knew no law nor practique reſtricting their effect to the 
1 moveables, and thought it 5 than a legacy. But the plurality found it a good effectual 
Writ againſt both, ſeeing it bore to be uplifted as well out of his heritable as out of his | 
maxeable eſtate and fortune, and fo ſuſtaĩned it as à valid act inter vivos. . 
wa 20; f. Charles Jack ſon, merchant in Edinburgh, againſt widow "35 Wn 
3 © harles having ſet a houſe and cellar: to the ſaid Mrs Graham, he warns her before 
n Whitſunday 1704 to remove; and thereon purſues. » She alledges, I cannot remove, becauſe 
.voller co prove, that, ſubſequent to the warning, there was an expreſs agreement betwixt 
: ws, whereby he acquieſced to let her continue in the poſſeſſion for another year, on her 
ming oaurion to pay her rent; and that ſhe. had accordingly offeged a cautioner, whom 
had, without any juſt reaſon, refuſed ; ; and this 9p offered e -prove by witneſſes R 
eos op | wo at 
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5 at the; Sn it 3 cad a cnnfution ai 3 "EY Ante un . 
not à formal promiſe,which uſe not to be proven by. witneſſes) but contra locationit, aſet 
or tack of lands, hich for u year has always been ſuſtained ptobable prout de jure, as Dury, 

teme, 20th March 1529, Affleck; that a promiſe not to remove for a year was allowed 

Wks 8 tobe proven by witneſſes; to defend ag anſt femoving for that Rr. Anſwered, The de. 

N fence is eee if it were true, bur che manner of probation could not be allowed; 3 for it 
reſolves into a promiſe, which being mala verborum em ſis has never been ſuſfained as ſo. 
__ probabſe, nothing being more eli miſtaken than the poſition of words with their true 
import and meuning ; and our lap has unned to rely an the lubric memoty oi witneſſes, 
Anſeſs there be vei inter ventus to fix. it ; ang ſo it Was found on the roth of January 1672, 
5 5 Deuchar contra Brown, that gratuitous promiſes, though: within Lago, Were only pro- 
= ba ble ſcripto vel jurameuntu, becauſe the party who might interpoſe wWiſt, and did; it not, 
=: ſeemed whally to rely on che veracity. of the promiſer: And the Lords, declared they had 5 
. 0 decided, after balancing all the former deciſians; and ſo it had been found. 29th. Ja. 
wee 1630, Lade contra Kcir. that a promiſe to ſer ſoms ares f land, for payment of a 
RE... agreed on, was not · probable by wirneſſes - The Lords thooght. a ſimple tack or 
ſet of lands, eitherintown-or county, for a year,: might be proven by witneſſes ; but this 
Mg _—belog qualified and conditional. on her finding ſufficient caution, they .refuſed. to find it ſo 
probable; and only ſuſtained it ſcripto vel j Nee of Jackſon, the ſetter and pur ſuęr of 
the removing, eſpecially conſidering the cautioner ſhe· offered was alread bound to him for 
= the violent 1 0 he had no addrrion. nor en of farther: OY: moto than what 

EE 1 * had before. 1 bi + TEE hf} 171 I 

| : ä OY Richard Oakley. e nde ene fainiſhed Gow mer- 

1 Robert Telfer, he took bis bond for I. 30 Sterling as the price; and diſtreſ- 
ſing him for it, James Telfer of Fleircleugh, his brother; in December 1559, writes a letter to 
the ſaid Mr C Oakley, intreating him to forbear diſtreſſing” his brother Robert till Whitſun- 
day and he formally engages to pay him at that derm. On: this letter he forbore bim; ; and 
both Robert and James Teifers dying within a year vr two after this, wirhout Paying the 

_ debt, Richard Oakley raiſes. a parſuit againſt James Helfer of Haireleugh, as heir to his fa · 

. ther, and as lawfully charged, and founds on his father's letter; and in 168 2 obtains a de- 
ereet againſt him in „ wherein there is compearance and ſundry defences 
proponẽd; and thereon leads an adjudication. Of chis decreet,' and the diligence following 
thereon, Haircleugh raiſes a reduſction, and inſiſts on thir reaſons, that he was tie time of 

5 obtaining the ſaid deereet ini 682 a minor, and truly upon the matter ing enſus:; for though. 

| ſeveral delences were:proponed, yet the material objection was omitted, that the letter 
founded on was. not ptobative, being neither holograph, nor mentioning writer's name nor 
| Witneſſes, and 6 nall-of the'law ; and though competeht and omitted be not. regularly ad- 
mitted, as. receivable againſt decreets in frro, yet it can never be obtruded againft bim, an 
infant att the time, and whQ now propones the ſame: And by che common law, fit. C. ad. 
verſus: rem judicat. minors are ſometimes reſtored againſt. judicial ſentences, Anſwered, 
Though the privileges of minority. be very great, yet they are not ſuch as to reſtore mi- 
nors to obvious alledgeances, which, if they had been true, could not have been omitted; 
but they had not the confidence to deny the verity of the letter kt that time; and now it 
| ought not to be received, when fo long a courſe of time as 22 years has made fuch an altera- | 
Tion in prejudice of the party with whom they have to de, as what, was caſy to adminicu- 
late and aſtruct them of being his hand -writ, is next to impoſſible now, all the parties be- 
ing dead e anch if you have by yohr delay deprived me of that probation, you ough to reap 
no benefit thereby, ſeeing if yon had quarrelled it then, J would have infa proven it; 
and minors may be reponed in points of fact, bur not in jure, as was found ſince the re volu- 
tion betwixt Cochran of Kilmaronock and the Marquis of. Montroſe, and the Lady Kin- 
cardine contra Pur veſhall- 24a. There is no neceſſity for theſe ſolemnities in this caſe; 
for thongh Haircleuah was no merchant, yet his brother Robert, and Oakley, with 
whom he contracted, were, and the ſubject- matter was tradiug and merchant· ware; 
ſo that ſuch, miſſives need neither be holograph nor have witneſſes. Replied, As 
ſoon as he came to underſtand his- buſineſs, he infiſted vigorouſly in his reduction; 
and this 4s neither res mercatoria. nor inter mercalores: R is true, bills of exchange 
are regulate jure gentium, and ure diſpenſed. with as to theſe ſolemnities but this let? 
ter -18 not of that kind, but a mere ſidejuſſory obligation, and cautioners in law are 
very favonrable. Duplied. That the principal party's imployment, and the ſubject. mat · 
ter determined, if it was res mercatoria; apd-even a minor merchandiſing, gremg bond for 
Ware, will not be reponed: And here he i is not ſo much cautioner as. expromiſ/or, and taking 
the debt upon him in conftituta pecunia: The Lords Tepelled the reaſons of reduclion, and 
adhered to the decreet i in faro, and refuſed to repone the minor in this caſe. 
January 23. 1705. Robert Dalgardno contra Robert Durham. Hugh Watt 5 Foul 
hills . — one ä nd no D 1008 2 0 is eu Married 40 Hamilten of 11 ; 
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bead by. whom-the: hed. a,;fon-called 7 bomas 3 then;;to David Bruce, by. wham de had a 
.... daughter:calleg; Nan, married to Adolphus Durham: then the married James, Dalgardng 
in Leith, by whom ſhe had a. fon called Robert. Hugh Wart, her father, in Apes lettſe r 
wen o ds lands'of--Foul ſhiells,. diſpanes them te Thomas HHumikon,.his davghter's.fon of *_ 
” de finſt,marriage, ap the-} heirs, of his body w hich, f ajling, „o Robert Dalgardgo, =: 
-  grandebildiby! che third marriage, (paſſing by Jean Brure@l4s.grangchil, by by gavghe 2 
ters ſecond martiege); which, failing; chen do the ſaid Hugh Warr's own, ncarclt;beirs.and 
Aſgnees, Tbomas Hamilton, the frft inflicute, diſpones theſe; lands of, Fuulthiells co the 
| vid Jean; Bruce, his ſiſterzuterins, in liferent, and to, Robert Hurbam ber Job; in fee, n 
_ this-arrative,. That David. Bruce, father t0 the faid Jean, had, tailzied his, lands to him., 
_ therefore in cemonerat ion he made the ſaid diſpoſition. Robert Dalgardno, che ſublfitue. 
Facing himſelf fruſt rate by this conveyance of Hamilton's, to Durham, and his fubititation n 
duch right of ſueceſſion thereby evacuate, and the tailzie made by Watt, his, grandfatherr,r 
diloppointed and broke, he raiſes 8 reduction and declarator of Hamilton's diſpoſition, n 
tis reaſon, That, by the whole tract of Hugh, Watt's diſpoßtion to Hamilton, it was evi: 
dentiy bis will and purpoſe, that failing af heits of Hamilton's body, (which: caſe has now 
kcxiſted), the lands ſhould next fall and ; deſcend; to Dalgardno, his other grabdchild; and 
tbougb there was no expreſs irritant clauſe ot prohibition to invert the tailzie, ot alter the 


_ . * Gettination he had made, yet it was clearly impfied on the matter, ſeeing he reſerved a power 
doo himſelf allenatly ta alter; 1bat imports xTeftraint on Hamilton Mes it, and. ſo be being 
A # limited.qualificd Gar, be could not, by an arbitrary, voluntary, and gratuitous deed, eva- 
|  _ "euate che tailzie, and diſpone the lands without any onerous cauſe to another, in,prejudice = 
of him, the ſubſtitute, who, by the precept of ſeiſin is infeft, as well as Hamilton, and 
ſio is a flar on the matter as well as he; and the clauſe of wat randice is abſolute, Which 
Hamilton has contravened b) granting his right. It is acknowledged, that, for onercons 
cCuuſes, he might have diſponed theſe lands, and the ſubſtitme would never have been 
heard to quarrel the ſame. But this is an officious and gratuitous deed, and can never be 


* . 


ſupported by that mutual tailzie of Bruce's to him, there being no proportion betwixt the 
to, Anſwered, Ihe impugning this diſpoſition, was to draw in queſtion the very firſt 


_ principles and fundamentals of our law, whereby a naked ſubſtitution in a tailzie, without | 
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Jo found Hamilton might break his grandfather's tailzie, being under no legal reſtrain. 
Many of thir controverſies ariſe from the ignorance or negligence of the formers and wri- 
es of ⸗theſe diſpoſitions and other papers, by not inſerting the neceſſary clauſes therein, 
r Das ; U Dp whereby 
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5 115 chr rr. n 3h Th. 6/71} . & fy 21 HOO r 
. ” Fanuary 26. 4705, Sie he Gehen of Gartmore, againſt James Ure uf Shirga "oy 
EE i declarihg, chat the faid lands of Shitgarton are thirled: 1 2 aſtricted co the: 1 82 0 
0000 Ardeubeg. be firlt queſtion here was, If Gartmore had any tonſtitutien of chir 
niz e charter ro kelbroct thir lands t be'rhirled? For evidencing Whereof, he e 
„ King Je ahes V, in 1 541, feuing out the lands of Sbirgaf ton, 'Ardenbeg, and 

* others, {6 Robert Matter of Brffeine; with the mill thereof, with 1 dawn to the 
HpHurtver z and this Being dne df the King's milk, it makes en undoubted confticution of 
Mitlage, even as a diſpoßtion of a baronx, cum molend no Helden does import, that the 
mung ang tenants of ebe 'barony are aſtricted to that mill. ' Anſwered, Non conftat, that 
chis Was baroty:; and when” they were both in the Mater 6f 'Erfkine's hands, it was no 
1 N per thirlage, When an heritor's tenants. go to his own om for res ſua nemini- ſervit. 
a The Lords found Gartmore's authors, charters and other rights produced, did ſufficiently 
| _. _ "Foand-avd inffrut's conſtirntion of thirlge of Shirpurton's $Jands to his mill of Ardernbeg. 
5 e queſtion Was, If the thirlage be conſtitute ſcripto, whether Shirgarton and his 
5 authors fd obtained a fiberation rTherefrom : ? As to-which he contended, Tbat fervitudes 
being odiong, hberation was not only by exprels diſcnarges, bur even by tacit neceſſary 
EE. Loaleguences, a8 Craig, lib. 2. dieg. 8, L Cut: that he had more; for the Earl of 
Mat gag, in 1597, Aiſponed the Chan of Shirgarton, to: Buchanan of Arnprior, Ure's 
author; net only with the clauſe cum molendinis et aulturis in the Tenendas of the charter, 
3 but likewiſe pro omni alio onere in the _Reddendo, It is true, the clauſe cum molendinis inſert 
„ tas of a charter grant 17 the King, are tepute but words of yle, and give 
go 10 tight, unſeſs. they be in the diſpoſſtive part, as was found, 8th January 1662, Stuart 
1 ; 2 kontra the fevers of Aberlednoch:; 51 in charters 8 by by ſubjects, who. are preſumed 
©" 2 notice more exactly hat they: give, that 'clauſe muſt operate ſomething 3 and ſo has 
IG W, — Dirleton obſer ved. 7th December 1665, Veitch contra Duncan, where the Lords found 
„ the clauſe cum molendinis imported a 5 from the aſtrictiön, though it was only in the 
3 I enendas ; ; and more lately, in January 1682, Major Buntein contra Boyd, where a charter 
bHpPore, cum molendinis in the tenendas, et pro omni al onzre in the Reddends,” it was found to 
infer a fall liberation from thirlage, even though i it was the mill of. the barony : and Stair | 
| ſeems to favour this opinion, lib: 2. 4it. 5. and Dary obſerves, 26th March 4631, Oliphant 
_ condi. we Earl of Mafiſchal, that à bond to diſpone lands for a feu · duty to mmi alio onere, 
zme to be extended, it behoved to be cum molendinis ei multuris, and import a libera- 
| 3 Fog fro: e onus'of any hirkge. Anſwered for Gartmore, It is certain that many idle ſuper- 
10 n rds ate congeſted into the Tenendas, without ever being headed by the parties, and 
meien mills, dovecotes, and fiſhings, where in the whole ground there are none of theſe; 
and, on the 7 of December 166 5, the Lords found ſuch was the force of a prior aftric- 
| cion in writ, that a fubſequent charter bearing cum molendinis in the Tenendas, and that the 
c hac been long free, yet the aſttiction was not thereby diſſolved: and, in] anuary 
3 692; Lord Newbyth rontra the Lady Whitekirk, that clauſe cum molendinis in the Tenendas 
was not found to operate liberation, becauſe the party for ſeven years after that clauſe did 
Come tothe mill, and paid unſueken multures; and here Shirgatton had come for more than 
twenty years after his pretended. charter of liberation, as appeared by the depoſitions of 
the witneſſes taken by the ſte wart · depute of 'Monteith. Replied, That voluntary coming 
to à mill, though for 100 years, will not import aſtriction, unleſs there be decreets or acts 
of burt, änd other compülfitors, chat being mere facultatis, as was found, gth February 
1635, Doig; and 14th March 1635, Mackay; and the probation Was wholly unwarrant- 
able and null, being, 1 mo, Led by an inferior judge, to lie in retentis, which was nobilis of 
Neu, and above his power. 2do, It was taken Ipreto mandato, after an advocation was in- 
 , +. 31e, It was irregular, not being {worn in that form of words, as they ſhould 
e anſwer to God,” which was found a nullity in December 1685, "Moody contra Craigy 
- qt Each depoſition i is not figned, but only: the bottom of the vi ge for all; which was 
_ Hkewiſe ſuſtained as a nuſſity in the commiſſary of St Andrew's caſe, and alſo between Mr 
_ "Andrew Maſſy regent in the college of Edinburgh, and Mr Scott. Duplied, That. the 
ſteéward had acted watrantably in refuſing the advocation, becauſe, by a ſpecial deliverance 
of the Lords, afl advocations of that caſe were diſcharged, bene fed: by the whole 

Lords in ſeffion-rimie, and by three Lords, if in time of Vacance, a this was paſſed by - 

one, to whom the ſaid deliverance had nor' been ſhown; and t Fh. ſome of the uſual 
Words in oaths are here omitted, yet equivalent ones are. expreſſed; ſuch as, that they 

_ were deeply and ſolemnly fworn, Which is all that is efſential 40-an oath: ' and. the fi igning 
at tlie foot of the page, is the cuſtom not only of that court, but of the greateſt part of 
__ «he inferior courts in Scotland, which may draw in queſtion and overturn many probations 
_ * both ancient "a 8 2 hich e * is Ne. the Lords will vot intcrodoce: and 
„„ RARE SF this 


2 | 0” * gl 3 x 
„ 


= oY Tx L 0 ö b¹ oy? S1E's $1 oN. Ge. 


e i ne unf; EY of 
«inhot! hg /renewed, but muſt be à convictive evidences of the defender's-acquielcence,in | - 
the 1 till of late. The Lords had no need to determine thir objections againſt „ 
5 dſitions, though material, becauſe the ſecond point -decided t he cauſe, vbereby che Lords 
found, that Sbirgarton, the defender, his amhors chatters by: a tract of time, vix. in 
=”. big, and 1619. bearing cum malendinis ei muliuris, (though in the Tenendas "coll 
e omni alioronere in the Keddendo, did import a liberation from this thirlage, which, b/7 
© the firſt vote, they. found.conRitute by the charter 1841. See Stair, th December 167 


Henderſon corre: Arnot; and tith January 1678, Lord Balmerino contra: Cockburn, = 75 v4 


here the clauſe: pro omn; ulis anere was found to an 


dunt to a liberation. As to the import 


of the clauſe cum communi omit in . Tenendas ef aun. . ſabra. 25th Nate. TY 


ber 15 704 town” of Culrols. EG L116 ; ein 41 8; oat uot 47; 


; 900 the 25th of wen ee 1795, Gartme re entered his appeal to the. parkament againſt, 
U. inverlocutor;/ - 1 1! 1 f TY 
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_ January zin 1705+. Sir 5 Grade of Pak a Ge os = . his ** 
boner, purſue; Hay of Kanas, on his predeceſſor's bond. Alledged, Park's. Father 1 
dhor in 6000 merks of tocher, by à conttact of marriage betwixt his daughter and. Ra- 
s facher, apd thereon he craved compenſation. Anſwered, The contract af marriage 
whejton the compenſation is eraved is long ago preſcribed, the laſt document taken being 
in 16539 Replied, However actions preſeribe in forty years, yet the exception 1 4 nt 
lation always ) competent, to be proponed, and never preſcribes, | becauſe ipſo jure there, 
| is conciar/us, ef contributio dabiti et | crediti, and operates from the concourſe Whenever it is 
BY . en unleſs che concourſe of the two debts were without the forty years; and thus „ 
lately 0 


declatutot or pay ment may proceed ; and therefore, no ſuch actions being intented within 
 the'forty years; che exception expires as well as the action on the principal writ founded. on a 
and if Ranaz-were now purſuing Park for. the 6000 merks of tocher on that contract, her 
would be excluded, becauſe not purſued for within forty years; ſo, by the ſame. rule, he can- 
not cleim compenſation for that tocher contained in that contract, for, ſublato \fundamento 
tata opus corrut, and it has no ground to ſtand upon; and he ought to have craved it 
within. 59h tune limited. by law, which not having; done, Abi inputet. Anſwered, 7 batt. 
defence is Joris. naturalis, and may be uſedd at all times Whenever one is attacked, and is a 
_ privilege which never preſcribes ; Vea it may be proponed by one who has no tight to the - 
debt whercon the compenlation- is ſought;z as in heirs, and executors, if the credit · part be 
long 10 the heir, and thezexecutor be convened; be may found on 4 compenſation b ons- 
ing to the heit, and ſa in compenſations betwixt arreſters and adjudgers. The Lords con- 

ſidered this point as nice, et in epicibus juris. yet being formerly decided, they would not 
yary, but found the: compenſation was not preſcribed, and ſo yet receivable. 


13 &e. John Corſe, writer, contra George Maſterton, portioner of 3 5 


iTha deceaſed George Maſterton. infefts Margaret Dalrymple, his ſpouſe, in the liferent; of 

| ſome houſes.” After his death ſhe marries one Muirhead ; and he being debtor to Corſe, in 
am of money, Corſe arreſts the rents in the tenants hands, as falling under his debtor's 
Ju marti. George Maſterton, the firſt debtor's heir, and the fiar of the lands, compears, 

and alledged, Corſe's arreſtment is null, becauſe the ſubject arreſted was no debt, and had 
no being at the date of the arreſtment, becauſe the exiſtence of the debt depended on 
the-two joint lives of the huſband and the wife, and if any of the two had died before the 
derm, chere was nothing due, and ſo the arreſtment fell to the ground; and what makes 
u qe, is che liferentrix outliving the term, and till then no arreſtment could affect it; for 


that, it was a non ent, and the arreſtment had no foundation till they had out- 


ved the term. Anſwered, This is a notion never before advanced; for though: the ar · 
reſlment would eventually be ineffectual if either the wife or huſband had died before the 
term, yet being laid on currente termino, and they outliving it, it is certainly a valid di- 
ligenee; and has been ſo decided in a competition betwixt an arreſter and an aſſignee, 
: 278 Ju July 1673, creditors of Scott competing; and Stair, lib. 3. tit. 1. $ 29. allows arreſt- : 
ments of debts before the term of payment; and arreſtments on conditional debts are valid, 
| x Dilton abſcrves, voce Jus mariti, and cites /. 48. ph, er 17 Jars and the caſe is clear in 
cm Jegatis, & 3. Inflitut. de verb. obligat. I. 16. 1. D. cad. lit. Replied, There is a great 
difference bet wirt this caſe and arreſt ments on debts jr get the term of payment is not 
come; for there: dies ceffit licet von venit; but here it cannot be ſo much as ſaid that dies 
. fr non ſubeſt debitum omnino till the term come, and they might as well arreſt for 
all ſubſequent; terms that the liferenttix ſhall happen to live, as * that current one. The 
Lords thought the caſting of ſuch arreſtments might lay a foundation to defraud the credi - 
We — ; for if their rents could not be arreſted till the term were paſt, then by 
Ute 1 e 
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4 between Andrew Crawfurd, and the ereditors of Cornwall of | Bonhard, that. 
- debt preſeribedi quoad \aZtionew, yer was receivable per. exceptionem- recompenſationis. Du» 
That exceprions-are + likewiſe the ground and oundat ion whercon actions either of 5 
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; . of creditors ; an 
fett that eurrent term, and repelled the al 


| Edward, % David bi. edel ſen, 1pow'!dereated, -porines the ſed Bdward;-on m 
_ grovnd,' That, by his contract of marriage in 164% he was obliged. to infeft his wife in lie, 4 

rent, and the heirs whatſomever of the marriage in fee, in the fands of For, Cc. and 10 

ftee them of all incumbrances; and he being the heir of che mbrriageby)progreſs, "ang 
huis grandfather, by imy 


s 15255 „ts to him in fee. Alledged, Though: rhe purluer be big 
5 fon, and ſo he who will be the heir of the marriage, and have riglit OIAWSdligemcne, - 


Þ ſuch clauſes, at childrens inſtance, againſt parents during their litetime, it being contra e. 


. be is till Kar, and may contract wins and grant es for-juily neceſſity," or rational 
_ cauſes, from Which be cannot be tied up. 


 _nouphif he be heir defpnative,' though not ſerved and retoured-; und a father was in terni- 
nis decerned to ſecure à ſum provided in a contract of marriage. 1 37h Febtuaty 67 7, Fraſer 
5 . contra Fruſer; and lately in a proceſs purlued by Thomas Wi)lie's children eee him, 
vpon their mother's contract of marriage, the Lords found him obliged to implemenc 


; 
#, 
A 


1 4 a | mis d. fab revent al 4 1 
therefore eder ed . evredtiucht "as walls to: 'af- 
geance of nullicy againſt it. 

- Eodom die: John Cairns c Edward Cairns: of Tor. Jahn, as gratidchild done fra 


mportunity/and- old age, having granted! ſeveral-gratuitougTights to his 
prejudice, therefore he purſues him to implement the laid contract; and tocrefigh, and take 
prandchild©by his eldett 


yet he cannot be heir till his grandfather die; and the” Lords have often refufed proceſs on 


ofe is only a mere deſtination-of ſuccefſion, and 


I procels were refuſed,” then ſuch 
proviſions would be wholly inſignificant and uſeleſs, und might be defrauded g and it is e- 


_ rheobligumonts, ; but gave him the powerk of diſtributing: and dividing'1 it amoi git his barins 
as he tdoughte they beſt deſerved. The Lords ſuſtained proceſs at the grandehild's in. 
ſtance, to eauſe his grandfather reſign and infeft in the preciſe zerms- of his -obligment in 
the contract of marriage; but would not oblipe him to take it nominatim to tie grandchild, 
bat only in general rem, to the Heirs of that marriage 3 ſo that if tlus grandchild ſhould 
"Wi bofare-tris/grendfurher,; (as his father had don „ the neareſt of kin would not be put to 
n the ſame to be re · implemented to hm, but this Would acrreſce and ſerve for all. 
February 2. 4905; I reported James Simpſoh, merchant in Edinburgb, againſt Katharine 
Kyle, and John Gordon, one of the tellers in the bank, her huſband. James having ſold 
3 of merchant · ware to the ſaid Katharine, in Aoguſt 1701, Who then kept a ſhop, 
he took her obligement a at the foot of the account, extending toL. 857: Scots, acknow- 
ledging all the articles to be Juſt and truly furniſhed to her, and to be reſting owing by 
her; and on this, Simpſon purſues her, and Mr Gordon, her: huſband; for payment. A. 
 ledfledi She did not deny the aecount, nor her figning the obligement ; but neither ſhe nor 
her huſband could be liable, becauſe what ſhe ated therein was not amine proprio, Jed in- 
Fitorie, being prepofita by her father i in the adminiſtration of che ſhop, the goods being bis, 
ſo the prepoſſtation made rhe debt his, and now obliged berſelf. * Anſwered; You having by 
a writ. under your hand become debtor ro me, and I having no dealing with your father, 
you mult only be liable; unleſs yo prove either by my oath, that I follawed his faith in 
benin you the goods, or that you acted only i in that capacity us a ſervant and truſtee 
of your: farher's, and. prove it |/eripto, by a written commiſſion and mandate from hip. 
- Replied; That the common law, from which we have borrowed thir actions, called exerciio· 
ria et oficabing required no commiſſions! in'writ; but it Was enough if from the ra- 
Hus negotii, and the method of management, there appear ſuch qualifications of truſt as make 
it evident they act not nomine propris; and here there were plain con victions of a/ prepoli- 
- hon Tach-as- 2 Robert Kyll quitted his former employment. made himſelf a burgeſs 
and guild- brother, paid ſtent as ſuch, took prentices by written indentures, paid the ſhop- 
mail ate his wife's death, put his daughter Katharine, bred up to that employment, in the 
- thop, puid both inland and foreign bills;'-kept the count- books, and once every week 
took in the accounts, and received from his daughter the money which was the product 
of every week's ſale; and the creditors ere ſo conſcious of this, chat they tdok a diſpoſi- 
tion front thegaid Robert to the ware of the ſhop as his. Anſwered, Where a Wife drives 
A ttudes it is confefled; that lau- preſomes ſhe only acts as prepoſial by her huſband, be · 
© cauſe ſheis ub mauu et protetate mariii; but it is not ſo with children, 'who, If allowed to 
trade apart, are in ſo far ropute forisfamiliate, and what they acquire, Abi, non patri acſu- 
runt; We having no paculium profethicthm or adventitium with us and he offers to prove, 
that Katharme Kyll had as full and free an exerciſe of merchandizing as. any merchant in 
Edinburgh, in bay ing and ſelling ware, in drawing and accepting Bills and precepts, and 
_ giving diſcharges 1 in her on name, and never mentioning her father, and ſubſcri ed ba - 
_ Hances' of accounts, and paid them.; ſo the purſuor was in bang nde to contract with her, 
and thonght'chimſelf in tuto to furniſh her goods, and knew no orher body to be his debtor 
but herſelf ; and with ſuch ſnam pretenees of prepoſitation, ereditors ought not to be de- 
. and the — frow oben wr as mo palling from his claim 4 
ne, T7: N gain : 
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de qualifications . from which ſhe inferred her-being onl 


| fires dre ſubject to the huſbands creditors'diligence, though the Jus mariti be 2 
; The Lords, by plurality, found this clauſe of appropriation excluded the hoſband's credi- Ie 
Xe nent, no more than a A 
w cofnſtirute aliment can be arreſted, as was found th July 1668, Beg cuntra Davidſon; 
1 1. © erfon's quality, (Which 

1 to be modified and dererchined'/by rhe ne Tet" WE excels, may be affected: by wh | 
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eee r a * ft reſervation that ebnet . 
bodies thereof. The Lords, before anſwer, allowed Nirs Gordon and her c huſtund to prove 


y pepe; and on Simpfoms de- 


gr ne gut Rkbwiſe a conjunct probation” of the cireumiſt andes uf fact be condeſcnded an to 
ktedatgür her Articles, and to pruve ſhe acteduas Amina and for herfelf,; and as fo. _ 0 
"460 Holden z aud, it adviöng, che Lords would conſder ere the moſt pregnant proba- 


F. 1 


don ay Ka Go gonna tie wo abit goig#) 037 ARR... 
Dick on contru Braidfont and Pitcairn Kelen Bradſeoe belag firſt 
murricch to Menzies of Hatperfield;': and by/him:liferencipg fome lands, ſne marries Pitcaitn | 
_ of Fitlour to her Tecond huſband ; and he being Gebtor 10 James Dichſuns merchant in E-. 
diadurgh, in a certain ſum, he arreſts the rents of her jointure· lands, and purſues a forth-. * 


February 3. 1705. 


coming: Aledged, That 'they” foreſceing her huſband to be in ſume debt, had: provided 
=? the ſame, by clauſt in her contract of marriage with kim, expreſsy allocating, 


MY deeſtinäting, and providing her jointure for the maintenance and ſubſiſtence af ber family, - 
E that it Mall not be fur tor any of them td apply it to any other uſe, and ſo debar- 
dilag ber halband and his creditors! from! ally introiniſſtion therewith-ro any otlier end but 
Fonititutes it as a formal aliment. 4 
| Fodlis of Rätho, Feb. 9. 1667, wh jus" muriti was TP Sep rr ane" bar hice Water | 
deu ona higher ground, it ſtill recurred and eam 


ſwened,' . mo, In the caſo of the Lady Collinton and 


1678, Nicolſon; and rith January 1688, Talfer. tot T booght | it d tec "= 
- es not dohe,'For- this clauſe will not amount to à formal: renunciation of: the huſband's 
8 nariti, Which oughr to be'/perifit# and in terminis dune, and not inferted from remote 


- nlequences-/ gi, If this were allowed. every jointure and, tocher ſhall be concei ved 


by way ot: perſohal appropriation, which Teaches bankrupts a-way to defraud their ereditors. 


_ Replied; Though of old the Lords thought the Jus mariti ſo inherent M bunt mariti; thatiit - 


could not be rehounced, yet nom they find it may be reſtricted,” renounced, and regulated, 
Fe de paſta: dotalia; and the deciſions cited point mainly at this, that a huſpand may not 1e. 


hounce his right of adminiſtration, headſhip;/and management; for chat wert to unhuſband 
hjimſelf, and renounce'the 


rivilege given tim by the laws of both God and nature; and. 
though; law! ves him right to all his wife's moveables, yet proviſio  bominiz\ may take —4 


== yea rleton goes à greater length; for in his dubie et queſtiones; voct Miment, he 


:mnsthe lawyers qui maguo conatu et hoatu would perſuade judges,” that wives; Join. 


and made it ſo perſonal, chat it was not affectable by arreſt 


d the bounds of à ſuitable aliment, conform to the 


it exce 
1 i Vc 1 8 N MR ett 2d. 
gel temp 0 e. One af hs ſeſſion maces, el e to Fand Jrahan uad 4 ie 
3 John Babel! place), being ſtolen, there was firlt an information given in againſt 


Rachard Rae goldſmich, that he had been ſeen to have the letters, Wand R, which uſe 


to be on the maces, ſignifying William Kex ; and heibeing called, was, on ſome preſump- 


tions, ordered to in till farther trial; but he offering bail, it Was accepted, conform to 
the late act of perſonal liberty in 1701; + and he ſtanding on his denial of his knowledge and 


| neceſſion' therers; the Lords appointed the Queen's Advocate to inſiſt againſt him, and cal- 


led che deacon and ſeveral others of that trade, and advertiſed them to be more cautious 


; 3 when broken filver work was brought to them to be ſold. to detain it when they did not 


w the bringer, and had a ſalpicion of its being ſtolen, whether the party who had loſt 


1 had tauſedbook it in their records or not. Then the macers gave in à bill againſt 
Thomas Kennedy and John Jobnſton. the two keepers of the ſeſſion- houſe, to make them 
Hadle for ſuffering the mace to. be: ſtolen, whereof they nad the cuſtody and truit. Au- 


| Fſwered," That they acknowledged they had the charge of the Lords and Advocates gowns, 


aid had a ſalary for it; but never looked upon themſelves as concerned to anſwer for the 
maces, whereof they had no truſt; the macets leaving them lying on the bench, or on 


= und trunks, and oft; times lending them to the privy · council macers. When they had 
_ brought their own; and they had no ſalary nor allowance from the macers, who 


-_ Prarvitous;"they'oughr only to be liable pro dolo et lata culpa. The affair was compounded 
"ll taken up, and ſo came not to a deciſion, though it were very fit it ſhould be known 
Perner er oc be anſwerable and loſers in ſuch a caſe, or the keepers of the 


Abuſe. ©! $itice che inſtitution of the college of Joſtivs Which! is; upwards of 160 years the | 


Mae theft had never been attempted before. N 


men „ 7%ij5. Lord Philiphaugb reported Jai Earl of Batherlands: contre Earls of Ly 
__ Erawfurd, Errol, and * for 1 in the rolls of parhiament and otherwiſe. . 
Il. 3% |  ledged, 


/ 
% 


ha their own ſervants to look after them; and eto they were depoſitorii, it being merely 


# 8 


5 - refuſed" om ehis ground, 


| b 93 aceſs; as en ther ather RO "EY 
15 e How: A * far as concerns: 8 — and wakening-of that old ſum. 
_  Mions;/ becauſe the copy of the execution given to them by the meſſenger, and likewiſe the 
execution given out: in the; proceſs, bear af to anſwer in a declaraor of precedency, with. 
wut mentioning either transferring or wakening; and therefore being à riew'declarator, it 
ud not be fammartly ee the acts, but aught to come in by the courſe of the 
roll. were, The S concludes not only a declarator, tur likewiſe a transferrin 
and wakening; und the execution mentioning: any-of them is ſufficient, there being no law 
oblipirg a meſſenger in his execution to mention all the conelufibns of the libel; and 
ethougb the 6th act, parl. ee ee that che execution eꝝpreſs the deſignations of — 
the purſuer uud defender, yet it ſpeaks nothing of the name af the action; and it being then 
muued in patfament, that the genus aon thould be lik eu /iſe inſert in the execution, it was 
hat ſummonſes are uften blank, and meſſengers might miſtake.; 
and many actions with us ariſing ex fatto had not ſpecial names; and if the copy. had borne 
__-#@/anſwer-* to the within written ummons,“ it would” have been ſulficient. The Lords 
_ repelled the dilator, o as they would not cait the zproceſc:;- but faund the defenders 
bought to have allowance of thoſe induciæ legales that any of che proceſſes cumulate together 
ic afford them ſo that though the transferring was ſummary, yet thedeclarator was not, 
_ © . nd therefare they + a te have the e r declirmors! for: lern pang 
. Had. 23d January 1706. e : HET. 004 3 Pm OP 5s; 
eee e. The competition among 45 wee A Clelsod 'of chat Ik vn 
adviſed. The Laird of Clelund being owing more than the value of his eſtate extended 
no he granted diſpoſition, on the 17th of January 1702, to William Hamilton of Withaw, 
mis father+in«law; and ſome other friends, .whoxttood bound as Cautioners for him in many 
of his debts, cemform to a ſiſt then given in, and on this they were infeft on the 23d of 
January that gare but Sommerveif of Kennox, and ſundry others of his lawful creditors, 
being omitted ut of chat lift,” they riſe a reduction of the ſaid diſpoſition on the act of 
parliament 162 but they in{trudting the oneroßty of their debts, though. it was inter 
 ..ronjunitas' perſonas; the Uiſpoſition was ſuſtained; '' Then Kennox inſitted-on the th act of 
arliament 2696, that either he was bauk rupt at the time of his; making that diſpeſition, 
* at the taking of the ſeiſin, or ar leaſt wicthmi{ixty days of the date of the ſeiſin; and 
his being debäted, it was found relevant for Kennox to prove, that the cemmon debtor 
ns under diligence by horning and caption the time of the dilpoſition and ſeiſin, and 
__ *that ſeripto; a8 alſo that, Ane 8 days thereafter, he was either impriſoncd, or re- 
ed ta a privileged fanQtuary, or abſconded, or forcibly defended his perſon againft 
uthe meſſengers, each of them relevant ſeparatm prout de jure; but as tothe alternative 
of abſconding-or flying, allowed Wiſhaw and the creditors in the diſpomion a conjunct 
ptobation, that Cleland, during theſe ſixty days, went publicly to Kirk and market about 
bis affairs as formetly. Upon this act mutual probation being led, Kennox: proved, that, 
before his-ſigning the diſpoſition. he was under horning aud caption for 1200 merks, and 
8 chat; Patrick Cockburn meſſenger came, on the 2 1ſt e 1704. (which 4s- the fifty- 
 cighth day after the ſeiſin), to'the houſe of Cleland, ion at the inſtance of Niſbet 
of. Carſen and Roſchall, to apprebend him, and chat Cleland. being in his own cloſe, on 
the noiſe of the meſſenger's being there, he tetired into his houſe, and hid himſelf, ſo that 
the meſſenger and his aſſiſtants, after ſearch; could not find him, and ſo removed; which 
Kennox , was u ſufficient qualification-of his \abſconding in :the terms of the act of 
pakliament 1696. Anſwered,” Wiſhaw had proven that Cleland went: openly. and-pablicly . 
to Glaſgow and N till the zd. of April 1702, which is ſeveral days after the ſixty; 
and he very reſponſible; perſons may retire to ſhun a meſſenger when they are under 
_ caption, and yet zbat will not prove them to be bankrupt: next, ab ſconding is when one 
forſakes his houſe, which he did - "not, but returned within à very ſhort time; and the 
words of the act of par liament, anent flying and abſconding, : cannot be underſtosd of one 
4 ſingle act and inſtance, but of a track and habit, and ſo it is taken in the common law, 
where latitare et copiam ſui creditoribus nan facere were only inferred from a variety of acts, 
and ſuch a conſiſtency of time as moved the prætor to decree the miſia in bonorum pol/e/- 
fionem.” - Replied, That the ſaid aft was made for aſcertaining ereditors, and fixing a ſtandard 
ef bankrupts; uhereas if more acts than one be required for proving a habit, where ſhall 
ve make the boundary? this were to leave it arbitrary and looſe; beſides, relations being 
neareſi theſe debtors, they are always ſure to get themſelves preferred and others left out, 
 «hich'partial gratification is not to be encouraged 4/ and his retiring was evident till che 
meſſenger was gone,” and then he crept out af his hole; and if this were not "ſuſtained, 
«the laid act 1696 might eaſily. be cluded, eſpeciully by friends H knew him to be in- 
ſalvent and broke, as the very liſt contained in. the narrative of this diſpoſition bore more 
| r en wo N ne oe 40. 55 ee r OY TOE were in yn al | 
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Heim to the exchaſon! of others. T be AOTES;. had a R 


' after the di 


_ the ſixty days after ſpoſition, and ſo it fell under the ct of ,partiament; and ſo te, 
| Jaced\ ir. T ben it was alledged, That one charge ef worning and capffon peion te 1 
Sellin was not Falficient, unleſs there were a concourſe of diligences againſt him. Bu bs 
Lords remembered, that in the late caſe berwixt Ad a and Wall ( Sth July, Wos, be 5 
| allellgeance, That she ſajdicaption:could never be ſaſtained as ſerisfying che terms of A 
10096, berzoſe they offered to prove it was paid o and purged before the Ailpaßtion or 
ein and ſe being entinckz it cannot, be founded. on, The Lords, belore anſwer, or- 

Angel che zolttuetions of its beitig paid - before the fach tiger da be produced? © fo» 
Febr. 10, Coming and Boik conraGowan. Walter Ewing mebehant in lo... 
Aon, being debtor to one Coning, alſo merchant there, in I. 135 Sterling, as allo ro „ 
one. Robeft Cowan: merchant in Glaſgow! in anocher ſum,” they both arreſt in ine 
bunch of Mannen of Orbiſten, a debt owing by bim % Ewing: l diſcuſling the con. 
bellt ion, id Wus found, the ſym... ty. the conception-of, Orbittad's bond. was liferonted by, , _ 
Ewing's mother, ſo the fee only belonged re bim after ber death, whereon. ſhe was pes 
. forced. 10 che annualrent during! her life; and then Coning, as tha firſt. avcelter, came e 


"RE. 
* * 


7 


f I 


% 


min ter her death, 1m loco, and-Cowan only: 240 loca. Whereupon it was olledged, That 

| though Confg's arretimenr was preferable, her it could offer and carry no more of the 
_ for arreſten in Orbiſton's band, but allenarly as much as correſponded do che principal —@ 

A ane cents that were owing' to bim at dhe time of laying om the avreſiment ! but oa 

te any anfinalrents chat ſhall run hereafter, till the ſum can be made forthcoming A 

rate, if the liferontrix live any conſiderable time, Coning's annuahrents current during her 


: 

fe will-exhavit the whole bond; and ſo his ranking will be clufory, and nothing will be „„ 
et to pay Cowan ſo much as a part; but their debts mult be conſidered: as they ſtand nor _ 

An na as t > 

| was anewa 

_ with thoſe due before 


my annualrents due after my 


 Uifted, chrough the imped 


agiinſt; Rory Pediſon 
, The: Canongate, Rory alleged, 1 NE. | 
. eauſed;pare it four inches, and put fundry joiſts in it, whereby his wall was much weakened 
nunc hawing obtained a decreet againſt him for repairing the ton · fall, and putting it into its 
pPriſtine conditien, he did impriſon him. Robertſon ſuſpended, and alſo raiſed a proceſs of 
_  Wrangous impriſonment, againſt INCaTCeral 
which was implemented and done 
erect, he could not be legally incarcerate on 


| of damages ; which proceſs the Lords ſuſtained, and admitted to his probation, though it 
des not fall under the compaſs of the act 1701, but is only founded on the common law. 

Phe Engliſh are very exact in their purſuits on falſe impriſonments, determining in what 
wiſes it is awful, and in what not, and how remediaÞle; and modifying ſo much expence 


for . 


", 1 


2 1 1 1 Y | 


4 te ef zds Un ug pa A 1 
= 2 7 5 = ny Rover way bidet a vga out, e had not u ferxvitude; for 44 
+ + law fays, noi Feet een Tn" alien parittem immuttere e e ſenuitatis n et l. 33. 
| = de ſervitut. wb. prod.” Ty Pte ie trait . e RY ak; bf Wl 21 E 115 N „ 
F February" 4 7505. Kankelliovreporatt Jabn'Threipland late bailie in een e | AR 
TRE,  Anderfori relict of John Chrittie taylor there. Chrittie being debtor by bond 0 Threip · 
| _ in a certzin ſum, he puyſues Auderſom his reltck as: vitious intromitter- with his gos 
for payment z and though-the" produces a confirmed: reſtament a exccutrix-ctedicrix. ona 
debe of her hot d to Mhieh ſhe had purchaſed an aſſignation, he contended! thatought not 

to defend her, becnuſe her jntromiſlion is mehre after her huſband's: death; and the 

5 _boying" in thi extrinſic debt, and confirming thereon, is not till two years thereafter ; And. 
; E © thar* ebt having 50 preference ior Mrilege in itſelf, the acquiring: it Was merely to palliate 
pier Weichs Wt romfſion.” * ' Mledged” für the reliet, That my contirmation being before the 
_ citation in your proceſs, it has always been ſultained to purge dhe paſſive title; anch it is all 
we whether the' confirmation” be ôn her contract of marmagt, or orher debt due to her 
proprio nomine; or as aſſignee thereto j ſo there is neither fravd nor partidlity; and the cre- | 
.  difor" was in "mots that did neither confirm Hor purſue ſobner, but ſufferect her ta confirm © 
i Anſwered, Her confirmation can never excuſe her,” becauſe:theidebf-tonfirmed might 3 
be a retired bond Wing eſide her hafband wich a blank ku ce 3 und it is Known, that 
felis have sccefs to che defunckes papers. 24d, Her” confirmation is frandulent, for he 
omits L. 40 of tying money, and done ener Partichlats ; and the law is bleat that ſuch 
om lions" 'makethem' liable, not wWirhſtanding chnfrmation z ſo chere is a pam dels in not 
1 a Full inventory," and omitting her ſaperifirromiſſion:'* Replied; If there were any 
urſyer has a remedy and acerſb in law by: coking a dative ud omiſſa; and 
ber — giving up that L. 40 of lying money was not fraud, becauſe the-moſt part of it 

1 ee burying her huſband, Which was  officium Bumanitatis, and'could:not car 

acofifirinatic , hat debeses verde inftantly done; and ſo her initium poſſeſtonis being neee. 
8 there an be no dobbt but it Was Würragtable; and what remained after his funeral 
being ſo mal, 8 Lan never ee i e paſſive title,” but e ee her Hable in r. 


8 


PERS 


. tile e native of a uh wg any Win 1 is able wentuſsriry: Ro! it Was ſo found, 
th November 1622 Dundas contra Livingſton, where a ſmall intromiſſion with a caldron, 
and lying in the defunct's bed; and eating at his table, were not found ſufficient 70 infer 
this paſſive title Duplied; The Value of the intromiſſion is not ſo much conſidered as the 
e immiſcendi v fer Tuſtitis non conſiſtit in quantitate; and in a late caſe betwixt my Lord 
TFeſter and the relict af Robert Dempſter, s chamberſain, the Lords found her ſuper- 
intromiſnlon with ſwine kart wheels; though not worth L. 30 Scots, made her liable, 
though the v4 fiend " xectitrix- Bahn ppt? though ſhe diſburſed the funeral charges, 

Ver the ſhould have cognefced them by a decreet -of- conſtitution; otherwiſe: relicts wil 

1 E want pretenees deu "many to intromit, and then apply it to funerals and the like, 

1 5 bich is 'of dangerous conſequence to all creditors; and the uſing a pair of piſtols has / been 

EE E to import a behaviour as heir. The Lords here confidered that the intromiſſion was 

very ſmall} and much of it applied to ber huſdand's funerals and maintaining the family 
til the next term; and that the creditor was: negligent, two y ars being elapſed before he 

„ üntentech his porfüft, and had ſoffered her to eſtab} ih the'titſe by confirmation before he 

_ - © hiterpelſed hey bg eitation z therefore, by «ſcrimp plurality of ſeven againſt ſix; they found 

„ confirmation” lucient to purge the paſſive title, and ound her liable in va. 
leren. a 1 ehe IR Rl To Om; l TH; 77 ter e 119 415 1 6 4175 1 £ 1 L, [thi * | 

* February A 4-705. The Earl of Lauderdale, againſt Brand of Redhallyc: In this whe 

me Lan having opp! e bevideerert, in ford againſt the defender's  alledgeance, that he 

was not his vaffal, but that the lands bed ef the King, as mentioned ſupra, 14th Ja- 
nuary' 1704.3 and there being no probation in' it of the time of rhe'laſt vaſſaP's death, who 
tod infeft ! nor ef the quantities which were libelled at the dbuble of the true rent, the 
Vords allowed them tu be heard as if they were in a Tibel, h was the trüe fopetior ? By | 
"© charter of Confirmation! in 1439, f zppeared, that they held of the dbbaey: of Dun- 

fermline; bur hen the momiſicher oveab to be forſaken in tlie beg ginning of che reforma- 
don, there is a charter ef them ꝑiven by King Heriry' and Queen Mary, to Murray of 

. Touchadem, “ of Polmais; Aer er e eben e in 150% chir lands with the reſt. 

Were atnexedtotthe erz and about the 1991, Mailand Lord Thirleſtone got a right 

tjo them; batthewaſlals had it in Ho tion, ; eithertd/hold\of, the lords of erection or 
„„ King and Redhall eontended uy + iu authors, orwithſtanding of! che right giren 
5 0 Lauderdale's predecefſors, yet they „l continued to hold of the crown; and that, in 
1628, the Earl of Lauderdale had e nis feinds and ſoperiorities to King Charles I. 
4s well as othef titülars and lords of erection did: and this Lauderdale daS chancellor to 
1 : Redhall's ſervice, n him to hald of W — 
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und by anbchier att it is declafed h 8 

3252. ¶fM̃ ̃]7ꝙr̃ ff ]˙ʃüL ..: Nr er 
"Fare; e e this wete a private act, yer Düty obſerves, 1th December 1622, Earl of 
b J , FS M41 I WS e r e 
| \ Roth&s s Gordon, chat the Lords Would pot ſuſtein themſelves competent judges to 
theſe private aas, nor wirhtanching the act abe jure; and though they Were interpreters 
the acts ot parliament, Fer if chey were plain and clear, none could judge on them bt 

tie parliament, itſelf. Keplled, Ic was nor enough to declare it ſhould" be excepted from 
tte aer ſalvs jure, unſels it had been actually ſo dane; but there it is omitted, though'ir | 
Has been done 
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TFelatel from the time of citation in the proceſs of nonentry, as that which puts the vaſſe!l! 

in wala fide, at leaſt interrüpts his bona” fides, yet in ſome caſes, where the'vaſſal had a 

probable ignbrance who was the true ſuperior, che Lords have been in uſe to make the 
fall rents only due from the interlocutor or decreet finding him liable, and repelling his de- 


£ 
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99 
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Mir Joh Ellies, where the Lords teſtricted the full mails and duties only to commence 


from the date of the decreet; and ſo the running of the nonentry farther may be eaſily 
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ie Abbots proves, chat inge langs dig nor then bolch of the King; for/it'praceetls, an the ese 
farkeitüre of * e + mo prey , and the King's 1 
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ew ng connected right nor progreſs fron Toochadam; but; on the comfrury, have 6amed 


. 


did Kcknb h iedged Laoderdfle ro be ſyperis 2 hp ti bh prod, Wert they wich: 


"1881, "Laaderdale' eight is bxpreſly reſeryad"in the body of he low aPannexarion) 
red his right to Mufſelbiirgh mall not fall under the act u 
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Lords ſecihg ng con | | e et 
had taken à charter from the late Duke of Lauderdale; there. 


flotte they declared the lands held o Lauderdale; but in cegard the rent was libelled at 
r e es I OO $4. . | Faces: 1 Bhs 4 2 Ws . Eg " Rv S . 
falgom, and the decreet taken out for all, aud the time when the nonentry commenced 
| TE oven, therefore they allowed Redhiall to be heard thereupon ; andin regard the 
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1 
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85 


rake of the" ſuperjority was hicherro dabjous, and that he had ſome probable ground to 


think the lands eld of che King, therefore the Ordinary was to hear them from whar time 
he ful mails and duties ſhould be here due; for though in ordinary caſes they are de 


fences ; as they lately found in the nonentry purſued by che Duke of Hamilton againſt 
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reſchtation/of Touchadam'to. the convent, in place of the former vaſfal; and they, can 


bien e haftet af *thit Tinds ( them Trop itte Boke of Laderdale in 1667; and the Earl 

fle in ack ot patlisment ic 1841, keſeipding tlie anne nation "made ro the crown in 163. 
In ſeo kit 49 eößeerns the lordip'of Miff⸗töürgi, Whercof Källes is a part; and by the 
84 83. 


Vip 
3 


0 * 4 
" 
. 


1 


x 


* 


* 


The Lords ſeeide no congpeteff! greſs from Touchadam, Who once held of the crown, 
and that Redhall's goodfire 
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opt by offering to enter and requiring a charter. Vid. 22d January 1706. wh 


_ -'Y Febraary 16.1705. Balfours'cont7aForreſters, William Forreſter writer to the ſigner, 
having a conſiderable eſtate in money, near 100,000 merks, he, by his teſtament in 1701, 
names Mr James Forreſter advocate, his brother, and others of his owu friends, to be 
|  Cators to his children, bur with the privileges of the 8th act of parliament 1696; and theſe 
- tnrors/ having accepted and managed by the ſpace of two years and an half, there is a pro- 
Leſs for removing them as ſuſpect raiſed at the inſtance of Rachel Balfour, the childrens 
mother, and Balfours of Forrer and Randerſton, her brethren, on this ground, That they in 
that mort time Had uplifted conſiderably of their pupils means, and had neither e · employed 
- it; nor given any rational account what had become of it; though by the teſtament the 


father had expreſoly injoined them to gather in his money, and ware it our upon land. 


dog omiſſions they were convened, but rather for too much * in uplifting in ſo ſhort 


they gave no juſt nor true 


* 


"agcount';" for as to theſe diſburſements, no judicatory in the world can allow turors to up- 
_—_ To 


\ 


aged, They were not obliged to anſwer in this ſummary way, eſpecially” being tutors. | 
_"xeſtamentary intruſted by the defun&, and neareſt of blood failing of the children, and ſo 
not to be preſumed to ſquander their means, and Who have followed the preſeriptions of 
Jaw anent tutors in all points, and made fair judicial inventories of their pupils whole eſtate, 
in terms of the ſecond a& 1672; and the defunct had that confidence in their faithfulneſs 
"Mg integrity, that, conform to the power given by the forefaid act of parliament 1696, 
hae has liberate them of omiſſions; and only made them countable for their actual intromiſſions, 
and has declared them not Jiable in ſolidum, but pro rata only each for themſelves ; and they 
_ gave in a condeſcendence, that what principal ſums they had*uplifted, were either re · einploy 
Ys ed, or elſe diſburſed in neceſſary uſes, as paying what remained for building the monument 
in the Grayfriurs church- yard, which the father had erected for his burial-place, or for the © _ 
- mother's jointure, childrens aliment, merchant-accounts, &c. Anſwered, If the malverſa- 
- ons were not very groſs and palpable, they had never quarrelled them; and it was not 


* ; 


1 bite in other eaſes, as particularly,” in the act %o jure at the end of the parle. 
west 163, the ratification of 'the Duke ind Duchess of Buccleugh's contract of murtiige "4 
4s exprefely infert in the laid act, and-excepted from it; and it were a grievous hardſhip on 
tlie ſſeges to be concluded by fuck private acts of parliamenr, ägainſt which they were never 
hear nor to nich they were not ealſed; and the act ſo/vo was contrived and introduce. 
= an exellent remedy co preſerve private parties rights, againſt the ſurpriſes and advan- 5 
aps which might be taken by great men and others in favour againſt their inferiors. 
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Dick his brother-in-law he in 1697 tailzied. theſe. rights to. the heirs of h 


. „„ e ln . n I 
Juames's filter, and the heirs male of his body; which falling” to. the. faid James Dick 
” . ns heirs-female, che eldeſt ſucceeding without diviſion ; al : 


* * 
7 —_ . 
* \ - : 


pu the laws divine and human, the teftaments of defuncts ſhould be free, J. 1. C. de S. S. 
FTectleſ. and by the L. L., 12 lal. wi paterfanulias legaſſet 'de re ſua, its jus go; and if 
Judges had liberty to add words under pretence of ſupplying and making up the ſenſe, 


1 


wwe have been/firlt. divulged and made public, {as in the caſe of the Duke of Lauder 
dae, the Lord Whitelaw, Brigadier. Richard Cuningham, and others), the firit reflection 
® that naturally occured was, hat meant they by ſuch an extraordinary unuſugl "Qian? bur 
| the anſwer is, ſuch was the defunck's pleaſure, and thit_mait ſtop our mouths; for what 
"2 are we concerned to aſk whether the ſettlement was rational or not, ordinary or not, 
Probable and defencible or not, natural or not? if the nomination be di ſtin&, plain, 
andi intelligible, though never ſo ſurpriſing, that muſt. ſilence all objections. But, 24, 
Ik̃)hbere were reaſons enough to move Fir James Leſlie to what he did; for he had no re- 
gard to his brother, who bad diſobliged bim; and as to his ſiſter's eldeſt ſon now pur- 
laing, he knew him to be an idiot and incapable ; and preferring his ſecond brother 
40 him, ſhews he never intended to have him to repreſent him; but for his ſiſter Katha- 
Aulos, he had a. particular Kindneſs, and gave her a legacy beſde this fes ſuccederd: ; 955 
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Lr vocation, though he never canoelled it, bat it was lying entire be- 
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nſe-and-eſtimatio 


le.is en 
we. theirs: 0 | 


K* 


* 1 * 


lun aft 
gitur. de baeredibus 


; | aySs Appellatio haer 


* 


Feb. 1673, Owners of the 
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probation, that the, property belonged to neutrals or Allies; and here it is evident the ſhip © 
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= 2 DR. : 0 248 821 3 8 F 0 3 e 
ee ah Mak oaths here TE pj Werden 
1 {uttdined! e e Sür friends 9e d Few gebe rale riet at d 
bt at ſometimes have the enemy "I! 2 *Aifeverth, There Ge 5 ther la or Teaſon to 
aii neuters and ess "fot. i yaw bo wy. Conſtderätes in rbe rt & bel, it is 
do men ehe sörſe in you de be eatfying on 7 Handeſine trade with the cor won enemy 
und double decùments thould never meet With . 35 "they 1 ing 1 plain PRA 
An Ueeeit; eilealared/toinipole* upon innccebt people at od to fuppfy the enemy; and tete 
„ noching' more ordinary in England, ahh Ee here, "hah" to agjodve' unc condtun 'ont 
chips üf they! be trädtbg to the enemics” ehrt, a8 "They ligve Jatelh doe H Taſt's p 
| gomp'ts. es one tis paſſes Wel e für Liſpon. Sce ggth June 1671, Burnmeiſter | 
bent Diigo Ang are e ſedviled with” Kink, Charles II, for wittrac. 
tors his eite, hs by has deter, And h is rether King” Jawes after! Him; declated it Was 
a futeſent geöunck ef Feat h0 VE © 5mM8 carrying! double Voöcumhents, which the 
Lords tolls 80 m (everaBebſts3/65d here their documents Were concealed m'the bottom ok 
5 a Water; Caſk, S rapt abour wich 4 cefecloth to keep out the wethiels, * and ſünk to the bot. 
A NY with ae bullet; Which tw arrantable"eaurion evidently dembnttrates fraud: and al. 
8 hes' Tet be beyon Ind neuters, neither is ther Atyy rund for for the diflindion: and 
_ though de be pretended That the" #dvifing with" the Ki ug Now t debide in caſes, is afainft 
i of right” chere any? ſuen letters to be wrote” to-Judicattires, Jet thir caſes 
ED depending oh tie jhs publirum eum, declarations f war anck alliandes, 8 we have no fixed 
5 Rwe, Jt Was ns arbitrarg impofſtion to confult and try whär 8 Was the lad of nations in ſuch 
„5 16 Phefecond® teln bf reduction Was, That the Adnnral kad 1 coed this farther - 
EG 5 3 Wks 76 bnd the 9 Canaties tb be our enemies country, ſceing Or Qucen is in a 1 7 1 
3 andeontederney with C Chartes/therrue King elf Spin, and ednſequently with his ſabjects; 0 
unleſs ir edul@beproven that e he ſud ecrs in the Canary iſtands, with When the owners of this 
Borch bib werde, dodo nec Philip p of Anjou us King of Spain, by accepting! ſome office un- 
det him. r e earin g anegiance to hne they cannot be reputed enemies, nor Lorreſpondegce 751 
_ ahrradiig with then be eriknnal! It & true the \povernorsof theſe iflands have owned King 
_ \ Philip fortheir ſovereign) und have not kobmitted to King Charles; bat what is that to the 
iahabitznts zu merchanes with hom \rhis\Dareti ſhip traded? they catindt be reputed the | 
Queen enemies ſeeing they obly hold theit peace, not being able to feſiſt the King in 
poſſeon ns more than the iſle of Britain Was, when Oliver Cromwell ulurped the govern . 
ments and * the caſe" an ally hound trade wirh that part of Poland: which preſently 
5 Staniflaus, eir good to be ſorfeited and. confiſcate by. King Auguſtus, | 
- Who is in the. Sede Land alliance with, us? nullo modo." Auſcvered, This argument 
would prove toe much ; for, ut this rate, mo ip belonging to Spain can de taken or con- 
 fileared; "becauſe ; they belon . He tte who de jure büght to acknowledye Charles to de 
ung, and Hite? they ate only impedled by the King in poſſeſlion; ; neither ate 
bodhects ce Lireoinſtagtiars 6bljiped t0 flit and deſert their habitations, and cannot be reputed | 
einen taying still, and yer their Mips and cargo may de ſeized; | for the proclamation | 
bf Waris again ene Spaniftdominions; and their inhabitants, and all trading and corre. 
—_ ſponding w irn tem is Criminal: and the treaty 'with Charles Archduke * of "Auſtria, the 
3 nominal King of Spain, cun never bindet us fron ſeizing the Spaniſh ſhips, with whom we are | 
A 7 actually engaged in War; and thete ſeems'no reaſor! for that diſtinction, whether the ſhips 
=. belege ro chemies of to neurets/ or to allles in the war. And put the caſe, the French pri- 
JJ ſnduld bring Im a Scots or Engliſh ſhip to their ports," and the owners ſhould plead, 
= that it cannot be declared prize, becauſe we are ſubjects to the Prince of Wales, King 
E = James VIII. whom you Jive” aſſerted and owned. to be tlie tte and lacyful King: of Eng. 
5 Aland z and though y echave declared war 2 ainſt King Willidin and Queen Anne, yet ye have 
EY — nd War with! da bthecks, 1EKCEPT thoſe'v hag ſworn to Queen Arne; and though the 
1 Prince of Wales e far them; as his ſübjects, Jet how wauld/this be treated 
2 1 "downright! wockety and ſcorn? and the ſhips Would be confiſcste norwirhſtanding 
Fw any: fach alledgezmce; he Lords mought double qocuments uſed by allies might not be a 
IVE Tafficrent-pyound alone of uchudging ſhips, ſeeing it is a 'oſua] ſtratagem to cover their trade; 
3 dat being conjained with rheir trading to the enemies country, it was à legal e . 
=: adjudication; and that the Canaties Were as much a part of the dominions of Spain as C 
F :.. Atragon, though remorer'; and though they were not in actual war againſt King 
EE. Charles NMI. yet they obeyed Philip of Anjou and bis governor, and che tolls and 
3 cuſtoms of theſe iſlands went ro carry on the war againſt King Charles, and the Engliſh, 
3 ; his confederutes and allies;; and might" be employed even in rhe very retaking of Gibraltar 
 _ avihin preſent juncture VV 
ene February current, an appeal was entered by or owners of the kata 
1 | 8 the above ſentence! K-74 enen een eee, 
=. - Februar) 24. 1705; Margaret Griere contra bbb 109 Thomſon; merchant in 
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# ang bötty tHir ate provided to the wife der eterit;” and ber fethe 


E Weber. ®Photſan's fath& pre uafts drith His ſom te Pie him A ela del 
0 mers before he müfriäge, (Which fabGRe Bethe ibdve ) 
ben bei iid" Wien bis Father's impetrztfag that discharge Vicht u. 
mene e m, he alligns te fan 80 mers to is wife; aud gives bs 105 N 
we houſes, "the# being ti6'chiſdre: 
man) and he'd Ying; his relict 
30 werke HETounded-on his di 
_ d fieely eonftithti pn,” HiS"wife's friends had ſe far i im 
- able extravatant conditions; and, he intreating his 
fre 2257 ˖0 diſeharge his father of the 560 werke, if e Would but plen 
tar as to put ir I the cbntract. Alledged >The taking the "diſcharge was a manifeſt Cheat 
b put upon the wife and her father, Er the faith of that obligement eitered it 
BF M -contrath,” Which orherwiſe they would not h ve<doney and — þ contra fidem thbu 

abun, ic ie a pation reprobate in laws” and if fach fraiidiike 


=. 


urſued Thomſbn, her fathet-inilaw; 


for peiywent of the 


bud 0ght ge be uderrimue fel; for u ben parties think themlelves (ett 
; Ae they ſee there, t ebe all fruſtrated and evacuat 


ee ee een ee mankind, and the tube of w, that ms diber er 


© proprit do tuerare. Anſwered,” Tue fartheſt this ean be pfeaded is, that her/huſband's dif- | | 
charge cannot p odge ber geen the Rferent of the fajd fin, which Is all the'intereſt We 
huis in it; duet i rhe fee, the diſcharge muſt 'ſtand"good;” ſeeing ſhe can precknd no ſort 


dl Kathie, being nor 
His houſes, $15 To that ht r degſt. And 48 to 
e ere har = 8 J 4 | 


at brocard,  Firder pattorum detalinm non 


. 60 


"quence, of ſandry laws.” The Grſt WE” 1 Du tle extraor 
\ "extend and apply” thus: 1 bride's' father ch 
_ his dabghter to marry him,” unleſs he remit him à part ofthe” pres # * the bridegroom's 
Father tells him, 1 will -nor-confent, unleſs you diſch 
- and he does bot ki for fear the marriage go back. The other laws: — 1. 7 
#1. . Ct je dt. from which" they infer, when a ge 
4 = on 8 to the Pacrions contained 11 the contract of marriage, which were 
iven ad , 4% onthe matromonti, Tale") am ſpon hae non- ge 175 acjudicart non. 90. 


de p47. Jet, 


oa probs ® the meren 'of this 25 e to her in 1 100 content: ber the ee | 


: F the Lords thought the taking a gta 

| oma y and” 'mopality, "and. therefore re. im} 

Ws ctiogs \ ere any way ſuttained, then none bad 2 5 by e Poren, made. to them 
in co onrracts of marriage Vid. iſt” December. 1965; ek 2 

2 "February 27. 1705. Colonel John Cuningham contra Agha! Lady Semple, © E 

= Ker *Ciun ingham having married the ſaid Lady Semple in 1693, be makes v 


7 libe 


il proviſions to her by their contract of marriage; rhereafrer, in 160 16, he makes an ample | 
Ake o her of afl he then had, or afterwards ſhould purchaſe or acquire z and in his 
| fekdeſs, 4 little before his death, he by his teſtament makes her his executor and 


5 Jogatar.” Colonel John Contiy gham, elder” drother to the Brigadier, finding 


brothers in 4686, by way of mutual cpvenant, in the Engliſn form, whereby it was 


3 that falling” irs of their own body,” the ſurvivor ſhould enjoy the haill | 


ſtare, heritable; and moveable, pertaining to the rſt decenſer, allowing either of them 


Wb es 2 Wife to the Hferent ls A third of their heritable,” and to the fee und property | 


third of their moveables; "whereupon * the Colonel raiſes a reduction and improbation 


i) the Lady Semple” of her contract of marriage, diſpofirion, and teſtament, on this 


.. gronhd, ” That chey are fraudulent, and inter conjuntas perſonas, and done 's won babente 


- potetatem, "ter he ſtood obliged to the Colonel by rhe 85 indentures, which convey | 

"his effate tc him, he having left no children of his body; and therefore her jointufe 
5 I and"intereſt” ought to be reſtricted to the third allowed by the ſaid indentures, and no more. 
" was firſt” alledged for the Lady, I hat beſides the ſulpicion of forgery thir indentures 

under, they were not legal, formal, nor probarive deeds, even by the law of England 


. where they Were müde, and conform to which they Were drawn and framed ; for the 

neither deligned the place Lutte ſigned.! not contained thy "witneſſes names and deſi ignations, 

ah were not ligned on the body of the parchment, bur on a Jooſe tag 1 thereto, 
) 


and were nat figned by John, but only by Richard; "and: Burtolus; 44 6. D. de e. 
: = » reckoning up the neceſſary requiſites to u valid and authentic writ, he mentions the 
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ce mir We, and alledged;Ttrt he being of 2 tender 5 
ae ee een 


his wife's friends © 5 


| nt private tranſactions alen % 
Wee] there Were n no ſeeutiry by contracts of marriage, hien are che moſt folemn desc, _ 


private'diſcharges, cos · . 


| liferentrix of all her huſband's eats but"likewiſe made fiar of 


| . cites "no 'epteſs law for it, 'but refers ro ERS 
1% Ribertus, ib. 2. cap; 2. J e Twldenus cad. fit. Cod Fonds its utharity on the conſe... || 


- which caſe the doftors : 
reatens the bridegroom; that he will not ſoffer ig 


"me of a 22 4m dbligetnents, . : 
father and 4 ſon- in- aw make 


et in” zun; 101 bed 
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made in favour of the . pull to iridentures entered into betwixt two | 


wen contratJus, and makes | It as eſſential as the day, OE, and year; and i it cannot be other- 1 
f 8 0 Il. 5 | 1 , 2 2. 0 _ 5 . wiſe, f 
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LA 2 Ne, zin every; point, which do not raquneahe mentjoning he glce, , 
Nas 4 II is true the . <0 wh hg 
x pods bs Ai . 


fy 7 e by the ot " Dy adi ed nc Darby * 
he is truſtod with:hear his. own ſubſeription, ſeeing his having and. orgs * 
ES ent, and ſulbeiently- binds dm to all therein cot The ſecond point in 


92 55 Was, hom ona were a woke les, ood Shi dee: by the laws and 
wn th | y — | Wage, Scotland, to carry, her; 


7 > thei 5 though framed and dun conform 55 the place 


where, they. reſide . for: the zime;. . e 


le of the 

others inte Ae ary ſerd ement of 

"hab 595 55 ic and, they ond have done it 

* probibicory clauſe eto. alter 

$ Procreat 8 0. — on body.; 

ene an ood jure aggro nen poſſunt , t. 

iſh, writ, et 6b. imputent that they did it hot in the f 

110 rds went, That length In 4682,, chat; when;Monficur, Someldyck 
a pinding of the grgund on an infeftment af annualrent out of 

— ig | ſogked upon kim as an alien and 


the ee Kineardine' 


3 foreign ner; e 20 ſuſtain procels till be ot himſelf robin ic as & ſubje&t of this 
. ke) ug and Hem in 5 .caſe; of Eolone| Henderſon's chill 


wache 
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7 Te quo teſtament made in Englaad {where they ar 


dren, 25th December 1623, n 
Colonel diſponing heritage lf In, Scotland, was found nul, 
1 he Lolland, Where it was made, heritage 18 ſo tranſmiſſihle; and ficklike 
8th 1 5 1631, Houſton, and vgnh January 1664 Shaw 9 1 
, quoad goods lying in Scotland. See Dury, . Lich? Marc h, 4624 Heathz. and gd July 
4624: Melvin conra Drotumand, Stair's. ofticutions, 46. 4, 4.8, Nicolaas Burgundus 44 
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_ as twexolade's poſtęrior arroſtment. It is true the act of parliament in 162 declares 2 
oeitation on an adjudicacion equivalent to a denunciation o a comp! Ming; but that is only 
do pat che debtop in mala de, 0 do any voluntary:deed to . of the.adjudger, who 
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_ arreltinenc'as adjudication,;and. that itiwas the interdlt of creditors to have as many ways 7 | 
Jaw Tan allow--ro' affect their debtors eſtares z therefore they found this: heritable bo 
though * the e ee vell's UT ; * gh” a 
ans 5 | 1 * . 9 v 


Zope 


1 
. 2 


2 mithe⸗ bill, eee 4 de ereus g. Las 
N ag 
den be pass . , 
"ville oxthanges which in meant of a ſummary regiſtration i 


eneint on crm tothe ct oft par 
3 rye ine of exchange, Pp. 132. thinks ubds point is/notoyer fixed by nr 


1 
- ® N 
oy 4 2 
+ 
<=, 
” 


: . 

adntiral was: no wiſe cbinpktent judge therero.: ''The Lords fuund tlie caſc not mari- 

= dv catecd tie cauſe. * * 7 e wn 85 ae en 4-493 99995 T 07. 
"8 bee die, ke -aMo teſumed the caſe ce, be orge Sutty and 


. 2 the! Two! arreſters in 
„ ene 29% %% Peter Archibald merc 


- 


94 


15 % ttanks,houſchold' furniture, and 
NY er His death to his ohn houſe, without any diſpoſſ tion or other right and title thereto. 


A eos planother 
WK. 10 


eee, = en e er 
_ 


of chav — — — 
waſtepliedy{ Though that; ceſe!: da e g ofcyannplc! y e e, 
x F 


; $4 that de incy not? 
en arg ves at s, great Hiſtarice, rang: ina nσ ear. ef bis Hebtor'd. : 


a 


0 Sao tees vo 

$6179504:L 7d) Mime: probarioner; (in: theiplace of Lordi do,:de 

aw ee me pond 1 e James Oliphant antes 
L e io ? E ioc D 
Sorg lait Charget not ens for: + 
Wall lege: us for geen edges e nows pretended y;and- | 
arge the g th act 4696 allows! tief fame cnecu- 
vided by che ado] \parcJaniant Anden pA eee, 
| annbaltents, ſgeing Mey bars another remedy for corn 7 by: 
ent- H land Mr Fbibes, in his late treatiſe! 


3 om Afiknd- bills as is vp 


tint ume parte. . Huftorred, cBycatie faidig 6th aR, inland bills arc 
to)forgignj7and; therefors//ſo'general:d clauſe! it not to be reſtricted t 


ie een eee e ref nde * wil Silt 
Campwere Fir An ewjquitf ofore:the: big cer: 
* for bis expences-an« 1 Wee wife at the 
— otheg affaire, being employed to ſecure; him againſt eheſe purſuits. a5 dens 
3 een eee Gordon procũres an adypeation j which. . 

whd: ed Mr ended the affair was nowiſe maritime, an 
ent. Anſwered for Sir Andrew, Tbat he was ptetiſely in the 
"2 Ae ae: tptey Fry anent „ for it Ba decal ned. 

im to makes feveral voyages by: fea pn | nce of the Netherlands tu another: 
_" Hkeas'theifubgeAtmgiter wis alforma preſerve a factors goods ſent from | 
Seotland.fromuDurch: arreſts. Replied;: no relation to ſea -8fſbire,] b 
welſeamens wages, bills 9 gor the nike; and therefore the 


. 


e und t here fure 


Barbarn Rofsz being u competition — Rong bach takon' 8 ay. 
"th s obe pürſued his fortheoming before the Lords of Seſſion, and che other before the 
_ eonntiffirice. | Sutty craved preference; becauſe he oſſered to prove his copy of arreſtment 


1 t- diligerices | in one day ſtriving for preferenee, and the executions did not mention the 
particular hours on which they were done, the Lords were in uſe 0 bring them in = 
® 7 Len the'diftance'of time lying in the Iubricity of the memory of witneſſes, they n 
Feadil either forget or miſtake the hour of the day; and ſo Lord Stair, b. 1. . 4 
x the diffſetence of three hours at leaſt; and as to the "competency of the'commiliries, 


® 'the ſame was not rm decided, but wo 77 5 to > de heard in Peslence. Tue Lords brought 


e 77 ks Arey t; 121th 4 "I'M Sher bf * W "6 1 LED N 77 LS n 4 *s 37 4 


„ againſt George La ſon, late treaſurer of: 
boigh.:' The decenfeckBailio/Lineſon, beg debtor to the ſaid Patrick Archibald in 


N 


" Witromitrer; in 0 far as the defunct having ladged in one/Jaffray's houſe; he left ſundry- 
goods in that chamber Which George | cauſed — 


11 
. 


pat the defunct wut ſo poor, that be had uo goods, at leaſt 298755 were of fo 


bk | 0” Nen r ad e 33 9 Foie? M Wd Wy ET "SEXY T9129 mean 


F % 1 þ ” : * 
* L490 CCC. VVV STR 
5 "A [+] 4 by „ 12 To > +*% % % k Fy F 31 7 144 i "4 { £ If . 185 194 8 5 4 * 8 bh &þ ; os 13 * 4 4 1 a 1 b ; . * Ws 4: * 
We 1 1 fi hs © 8 uy, At * 7 * * 9.9 2 <4 ö * © * * * 1 y L 3} ' 4 F y £ > " 4% 2 * 


* 
% A p E Sa * : 
. . % — 
. - a : a \ 7 - . . 
; : * 
Ay 55 Cas | 
A. ki £7 g 4 : * N . 
7 . : * . 8 4 I q . 
: $4.43" % . \ 1 F a 
{CA * * Y * 0 y 
* * : 
4 5 F * 
! 


wis given ie hoürs befare the other and he had tabled his action before an unqueſtion- 
Ale iſdickion, hereas Mrs Roſs had purſued before the commiſſaries, who were no- 
"if "wile tompetencitro ſuch'aftions-on arreſtments " Huſwered, Where: there was a concburſe 


4 "Lingo $cots, he: pufſues George, bis nephew, for payment,” om the paſſive-ritle of vitious 


- 
* a 


* Gs; rand there is. the'fathe equity for enen found anpualrene doe: | | 
Them upon: inland bine ar well a ot 

al die ile K ted. Sit 
3 2 | -mefghant! at: 


ef 
* 


ö — 


. 
* 


' 


s n * 
. 2 1 


CY * 
. « * 


x 


MY 


„ CY whe! gagds feld; bar not 1th Spor an aniverſd pole tte, 


5 


:#9 chir were onte-ſultained, there would be 


5 | fattors, againſt'Mujorn Baltizar Guider: Talbot ande hit factors porloe 


dle up the eee a myſterious generality, where it was neither aAum, tramatum, nor 
—  defiveredin preſence of the witneſſes, and farther are-ordained to be wrote on ſtamped: | 


weill not comp d other: debts 5 but if they be g 


yp of parliament - 


they' would . 22 
an e aden een fo 8 
ee roap' them, which was abcurdi 
ſelf exccuror-crotitor, which vas note" thun | 
title of vitious;introniicrery\. quilt 6 \dolortific3 exe Nei 
tranſport them beſdre he had u diele; it was only . — from 
embeazlemenityys ſo the moſt t hut can be infertec binde dirt ie, ol) os dugte eite, 


1 * the 'neare! weed TOON: hende anne uo fur ee ee bene araber "nth 
0 taken: dur tl 10 moveables .o debrots Mall be abſliucted nd cpwereltdz and ür aw Khon 4 
no way to ſecure this: 4 à legal ee and tilf that was gone about, His 7 — 4 | 
wann td have ot." J j ſented! up and/ſequett patty as; 0 prefersded by the act of ſederunt 
| A x Wen when teytotying the writs and goods of defuncts, dere 
meddling 'en@vrehfportaiow” of tr goods ar His ownihand/war/moſt unwar- 


pole ventor ing by order Gf bailie; andcherf-confitming;” can; 
e xe: ballie's: warrant! Was nor eee mhe'Tonfirmations 
rior to the raiſing and encenting of the"; aſummoms sgainſt nim ; 5855 3 
of devices A conmivancesmyented, to 
ud juſt creditors. Phe Loris found he {ubſequenr” wafrant: nor confirmation did — ; 
ge the antecedent intromiffehg har li berate him From! vitiousAneromiffion;! bur in re 
ou 5 for the: delendery hat lay: g 85 — Te a „ 
allowed them neoojuRt probation asito the roo oh 981 K 
Eodim die. 1 allo repoftöd Captain Maximilian Talbot; 10d C app jet 


ment of L. 400 Sterling,;'cemadihed in hivticker, - Metlped; 1 T be tic 
the ws of Scotland, having neither® the writer's nume nor wRneſſes; rue, 6 
ecked tb it thir wor „ 2ofte te bn ore wperndtnorar . but 4d be 8 Ver eee 
ſo de hang ads affidavit, eliht he never ſubivrfbed any ſich paper; nor was prefer * 1 
trunſactions betwint them; and whereas it bears to be ſigned un Stockden in rhe bimopre 
off Durham, he declares E never was in'that cown in his life'y>likeas, there is Ateſtißcste 
ced under the hand of dme Hen Morton, ſrrvant anch cler to the fald'Mr Talbot, 
caring, that he knew the Major: never owed his maſter mort than Le 301 Sterling, but 
obe torun Halbes was offering i borro from Guicet TOM j -400-0f his debentures. 
aao, ltrdged," Abſolvitor, becauſe. he produced wiye sta! - from Talbot of all 
claims or demands. Aſtvereu, This writ being Gyned in Eg) 3 * to b 
- Jae bythe Scots municipal h, requiring the writers hate ee er Was of. 
the nsture of a ill bf exchange, Which were; by the law of natiuns, esd med from any 
ſuch ſolemnities, and ſuch notes: and prerepts tate become u] the common Known inſtru 
mentszof ſecurities amongſt perſons of all ranks; though they! be not merchints; and as 
20 Perry's and Morton's declarations, they are moſt loſpet;1as officious' and! un roneous, 
and ſo prodiderund Tefimamn, and deſerve nn credit; and Perry whoemirbithe*oath ſeems | 
to be 4 different man from tlie ſigner of the ticket, there being wo of that name: neither 
is any regard to be had to the berge produced, for it is only of L. 50 Sterling, and 
the N Kauſe of all other demands ſubjoined rhereto; can never extend to diſcharge 
-— L. 400 Sterling; ſeeing if that had been intended, it would 
| hove mentioned the greater ſum, and not the geſſer 3 as wis föhgd by the Lords 1th Fe- 
_ braary 4633, between Haliburton and Hunter; and by the analogy of law; and the act 
10 5. remiſſions are appointed to expreſt the N crime, and will not 


_ en 


; 


comprehend: au greater than that particularly ſperiſied therein; ſo, '# puritate rationis, a 
Side ſhouli mention the greateſt ſum,” and not after enumerttion'of. lefſer debts hud- 


cogitatums.. „ As This ticket was not probative by the law of Scotland; ſo neither 
way it agrecable t to the. Engliſh forms. where all ſuch; writs/ bear to be: figned, ſealed, and. 


paper, under the pain of nullity, none of which is here; änd'as to the diſcharge, where 
_ debtsarcofa different Kind, after mention uf a ſpecial debt, a general "clauſe ſubjoined' | 
em ſpeiti, a general clauſe 
will cut af debts though greater, and not ſpecially mentioned, as wis exprefsly found 
24th; February 1636, 25 contra Campbell, where the ſpecial ſum narrated as 
diſcharged is only 360 merks, and yet 5855 general clauſe ſubhjoined is extended to 
cut off a 2000 merks bond not mentioned; and by ſuch cla men have always judged. 


75 _ themlelyes ſecure. The Lords inclined to think this ticket vas not of the nature of a bil! 


Aae, ſo as to b its e but 9 to ee that e but 
5 took 5 
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25 ih nn andifaund. it ee 3 this/L, 10 Sies 
tors, though. it only expreſſed a L. 50 Sterling bond nemingtim; and {hat in reſpect 


rl ies geveral,clauſe diſcharging. ocher demands bet wirprhem g but in regard it laboured- 
_ vader:ch&, fame defect, objctedagainit the ticket, via. the want of writer's name and wits - 


 pelles, they..camirted.to.the ordinary to hear. them.ghereupon;4-andaif they offered to ſup- 
_ ply t by proving, it was holggraph, or was homologate and acknowledged * othor man- 5 


f 1 : then to conſider. the import of theſe alledgeances- . "os 1 Ae eee 15 
I ords feund ſuch a genoral clauſe dees not extend * hexerogencous 4ebrs, 9th. N. baſe 13 


V vn Wy" Dalgardoo, cantra Tolquhoun. Styx the T4 any, ? 4453" 5 10 Are ” 
b 75 3. eee proceſs. ſale of the lands of e vertainiogtes E was Fo 

hie „ purſued by Sir William Hope againſt Mr William Gordon, We 
the queſtion, aroſe, whether, the eſtate could be xeckoned. bank rupt, ſeeing the price put 
up on it by the Lords was 1. 90, ooo Scots, according to che proven rental, and all the 

Geben and princy ums ffecting the ſaid eſtate, were only I., 75, ooo, ſo the value of the 
cler exceed ededithe debt in I. 1,000 or. thereby; and where a party has more than in 
pay bis debt, he. be called banktrupt, chat being only where debita e luna. 

tt was, ; contended for the creditors, purſuers of theijroup, That this calcul was altogether er 
nean z or id went on this falſe (ppoſition, that all the annualrents of that principal. ſum 
were id up whereas it was, notonr that many crediters of Ba con 
thing of theik annualreats t. det. Fears bygone, they being far behind in diligence, 
and conſcquenrly. po ſtponed in the dec reet of ranking ; and even ſome of the preferable cre- 
ditats get not cher full innualrents 


Ee 
Yi © 


hat they were: at, atic begi 


went on the ſupp tion there. were no more om ing but preciſely the principal ſum of 5 


hh 7.5,000. Scots, and yet thought ſuch a mani ruction ef law was inſolvent; for it Gy 
is naturally impoſſible for him 39, pay that debt ant of that eſtate by any other wa than 
ſelling bis lane z kor deducing public burdens, dead. waſte, and poor, and - other caſualties 


ang accidents,.. it will, de little more than pay the a annualrent of the debt, and can never di 
winiſn any, part of che ace al ſums, nor. extricate the debtor, without expoſing the lands 
nd; by the ſcheme of the probation given in, that the debtor was 


to laſe 3.and. therefore 


 ckeratus;and.inf olvent,. and the eſtate: bankrupt; -.| Then it was,, contended, That this eſtate. _ 
- could Xt. g0-t0.2/r0up,., becaule, Mrs Katharine Lermont, one of the two apparent heirs 
portigners,,was. lately dead, and Sir James Gordon of Leſmore, her nephew and apparent 
beir, was dot called to the proceſs. e His mothor, having been che eldeſt daughter, 
and decealing, be was calleff for his intereſt, and ſe was in the field, and needed not be a- 
in a tc ſe ne Le ys becapſe; ſhe neuer had any other right but 
N Og der 3 at gs ce. N e e 


ſy IT not. Tg fo much as. $6 wacky the: Leb redet ch objection, ant * dained the F 


to .. Fd. Nov. 30. 190g. 


3 4. 1 706. The Lord „ eee Dame Jar — Lander op Lord Pit- 


huſband, againſt George Monro of Lumlair. The lady, as executor to Me 


Wiltam (5 her father, purſucs Lumlair, as repreſenting his uncle, for payment of 1000 


werks, contained in his bond, Alledged, The bond being dated in December 1659, the : 


ume was preſcribed in Pecember 699. Anſwered, The act of parliament anent preferip- 


tion o | oi rights bears an exception, unleſs a document has been taken on the debt with · 


in the forty. Fears; which was done here, in ſo far as my Lord Ritmedden, in May 4696, 
| a letter. to the defender, acquainting him of the bond, and deſiring him to take 


_ cow e Wich it and he, in July Thereafter, by his anſwer. produced, tells, that my Lord's 
claim was unknown to him, but defired time to ſearch among his papers; and adviſe with 


bis friends what was to be done for his ſatisfaction; and by a ſecond letter he craved a delay, * | 


which, makes a ſufficient interruption of the preſeription; and it were hard to puniſh a man 
with the loſs of his debt for his civility and diſcretion in forbearing his debtor; and counting 


bas been ſuſtained as an interruption, as is obſerved by Balmanno, tit. Preſcription, 2d July 


1630, Herries contra Scott, in the caſe of a coal-grieve ; and communing by let ters is 
more than ſtating of counts. Replied, All interruptions; muſt be either — ſome judicial 


XECution, . or legal purſuit, and citation in a proceſs, or by a bond of corroboration, or 
ome other a 


or. I. 4 | time 


% LY 


2 1 


A yt " A 


y could not get a far: 
by, ths degitgence or fraud of the factors, and the other . 


emerzent burdens an che eſtate ; ſo that the debts were now ſwelled to more than. double 5 * 
Which makez h it unonitovertodly bankrupt; but tbe 


T: knowledgment of the debt, as was found, ayth November 1630, Lauder 
1 Vs Colnelly ; 3 bur the letters bear no ſuch 1 and * it a myſtery, and craves 


« any” :p 1 
| bs 


Wo» 


"- HD 4 Ae W lime ae . Ade oe 


| a is not ſo, bur racher to be enlarged; as the great ſeeurity of ur poſſe 
and every deed is hot to be conſtrucd-an inter 
. therwiſe it may leave that foundation. ſtone too arbitraty 


ſo long lence they are prefuaied 10 gerelinduſch their Fights = Nö, 'Pitine 
N bogs lieren within the . iy ge — Evidence: jp, 0c ene: nf 


Saeed 5 1 N ure fur fr 4 
1 n and found the hond was preſerib ed. 


. ade <creditars-of Gleland of that iK ; 'Wiſhaw eraved ptefernce to them Al for 4 741 
N Sterling; on this ground, That Cleland being collector of the ceſs and . For the ſhirt be 
Lanark in 1701, and Wiſha re 

commiſſaries of the army, in that ſum, ſo that-Wiſhaw' being forced to prey OY "he has got in 


_ | hatheſfame privilege ; wherein he endes 
That the ſiſſe had a real privilege on che Jandsand eſtates 
weir other eredirors. 24 That this was nor ſo perſonal, 5 


7 % 
t 


. 
8 


becomes a dein fundi on every 
ſubiequent acts of 

I ther diligence, and ſo ib preferahle 60 anz 

Toe id paid hy che collector's cautioner, and is aſſigned, he has the ſame acceſs and Aber that 
_ the 3 See 28th-July 166% Rae; From - June 1631, Peebles; 1. anuary 1665, 
Aerſon ; and lately, James Houſtan, the King's co 

8 Montgomer Anſwered, This privilege is 
C. eredirors:- Other civil debes'have the enecercelals! of Horning; 

Fe! the debtor's. means; but for better ingatf 
15 _Iands en ſo that ie londken W ay tilt che ty pa 


Dots fu 
4 thought, Whatever tlie 


8 "© L. 74. 00 Scots, that they might 


- ſequent heirs of  tailzie, they could not to their . ſell the lands. Altedged, . Tailzies 
being «reſtraint on property, and againſt the freedom of commerce, they are ttrictly to be 
interpretech; und this tailzie being diſconform to the 22d act 1685, it Tan be no hinder- 

Ace on Glencorſe 0 ſell his lands; for however it might impede him to do voluntary 


_ becauſe it pays his debts; and'oncrous, becanſe he gets a full adequate price. The foreſaid 
act ſeems to require, that the railzie be expede by a public infeftment on 'refignation or 


ment only; whereas Craig, Feud. p. 248. ſays, no tailzie can be conſummate ine ſuperioris 


the forms ꝓteſcribed by law, it ean never hinder Glencorſe to ſeil his lands for paying bis 
debts; whereby none can have ptejudiee; for creditors cannot complain, being ſaisficd; 

neither are the heirs. of tailzie prejudged, for the debt being all contracted before the tailzie, 
| M «I W aſks; them; and FINN will be an WO bo nh to When, ä * Wk = | 


NR * 


preſcription, which: is unfavourable and odiver; char! oh . 4 refer T So, y year I 

d properties ; 
caption; unleſs it be on a zeta 5b cub e. 
and uncertan. Dupliel, "Phe 
ion, both by the common and our law; ſtands, is, That —5 Parties | 


Whereon 


eint aa Re 


Tones. * 
interruptten mould br fixed, and therefore repelledthis, as nor lege and ſullicione- — ] 


*Fuly 35. 1705.” In the competition betwixr William Fes ita Gen 4 e 0. 


his cautioner,” he fell in arrear to the general Fer, a 


he, as combs in their place,” | 
 Lotds on thir duns poims, 1% 
; their od tors" preferable o 

tit Tran rh me allg. 


aſſignation thereto and the public being/x-privileged creditor 


nees. As to the f, The vivikdaw-was full on it, pgs au 7 L 

| primkipilare, hoch as being 2 public concern, and to have he's overnment an 
ly ſupported; and our law has made not only the com pply, 2 14 
lectors, liable for tlie public oeſs impoſod by as aden am ent; but even it 
heritor's land; and ſo by the acts in 1676 and 1681, and 
y, it affecta ſingular — and is liable toquartering and all o 
other private debts. And'as to the 24, Where 


lector, gainſt rhe"creditors of James 
4 the manner of execytion; but not as to 
-polnding, and acreſt ment 
achering of thepublic-revenues, law bs 
quartering end milicary*execution $a iftrefs their 
V's tk but the poblic de L 

ttänſwits to their allipnces, no more 
ham: cle King'sprivileges- can; de claimed e dc ede to eſcheats or forfeitures. The 
| 1% determine whit preference the ceſs had beyond other debts ; but 

| privileges-were; the aſſignee had them in the lame manner that the 
cedent and the public, his author, had befbre their denuding 
July b. 1705. Sit Thomas Young: of Roſebank charges Bothwells elder and y goof | 
Glencorſe, on a minute of contract, by. which he had bought from them the 00 barony 

t purge the lands of incumbrances'; zud they offering 
an extended dilpoſition,. he objeFed, That they were tied: up and” incapacitated ya fri 
callzie in the young: Laird's contract of marriage with Lord Neil Campbell's daughter, 
_ contaming irritant olauſes, and an -expreſs pattum de 'non'alienando ; and thereby a Jus 
quefitum ariſing to the heirs of the marriage, vel jam nati vel naſcitari, and to all the fab- 


dded the ſummary d ligence of 


and gratuirous deeds, yet it eunnot bo extended to neceſſary and onerous ones; neceſar), 


confirmation: And ade, Thar it be regiſtrate in-a ſpecial record appointed for that effect: 
none of which are obſerved in this caſe. For, 10, This tailzie is perfected by a a baſe infeft- 


conſenſus: ado, It is not tecorded in the proper regiſter, but only in the commiſſary's court 
| bboks,! bete vo man would either expect or ſearch for a tailzie; and ſo not being in the 


EY 


or: _ Logs. or s S810 N. . 


Eſtates now taikzied in 


i Fo ali 6 rocoratories of reſignation, yer it nowiſe'r6 
a public: 8 and tbere be may confderab 


55 10 the regiſtration, 1e, The want of it is not made a nullity 2 the ſaid act of parti 
AJ Thelcifin here bears all the teſoluti ve prohibitory clauſes xominatim ingrofie 
Dea regi}are, 3 4bat is ſufficient to put all the lieges in nals fide, the ideſign of r 
being for Peet} jon and nötißcatjon, which this abundantly does: and though 


1683 doe 
15 "fore, as 4 ars by the famdus deciſion of 


the aid a>. 


the Lords in 1662, betwixe che Viſcount of 
D Stormont WE ereditors of the Earl' ef Ada r, here theſe irritaneies being in the 
_ -procuratory; gf refi ee were ſuſtained to cut off” polterior ereditors- The 
_ Lordsthought the te of great moment and importance, many great eſtates being now ſer- 
tes in chat e ee 5 

8 ver Mm t. complete argain acquir 
I 15 8 all which would TEVA d ſtand good again any of the ſubſequent heirs of 


the debts prior to che tallzie, and ad- 


be in liable to:redemp 
1 e £ 


of a 


E . * 
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ay v1 
_ 2 0 h; The 
= A Plifabetti's Sharp, a to 3 
3 l provided” in n Ki grandfather's contract of e Wich Lady Chriſtian Leſlie: 
1 5 ter to General Leſlic, afterwards Earl of Leven; the preſent Laird of Dundas ruiſes a 
=_ or againſt the ſaid. William,” to hear and ſee it fond, that the fail William has no 
5 2 0 nor intereſt to any part of theſe la ids, by 'virtue of any elauſe contained in 
—̃ 5 10 id cbUtrfack providing ing the fee to the heir male of the marriage, and that it was in the 


2 facwinies nb 2 Ne "Vide iꝛth Dec 


_ that having done fo, ir was a valid, legal, and preferable deed. Allecged, by the faid 
x3 William, That , by. the ſadd contt4Qt anno 1639; it is declared, that the heir - male of the 
marriage: mall have -right ta bruick and enjoy hes lande therein mentioned, extending to 
e Four: chalders of victual;" and the party eontrat 
| infeftments,' tacks, anck other rights thereof t abe ſaid heir- male; and thotgh it bear 
_ theſe wards, « th 
an never reſtrict i it to a liferent; ſeeing theſe words import no more but this, that it is 
nbt defignedt) inkeft him prefently in the fee; there being neither procuratory of reſignation, 
6-4 precept o ſeilin inſert in the ſaid contract, whereupon actual infeftment can inſtantly 


and contracts of marriage being uberimæ fider, they ought to be favourably in- 
1 ts en be and extended conform to the import of the clauſes” uſed to de inſert therein 3 
9 now there being än obligation to infeft, it muſt be underſtood in terms Juris, © to 
be ins fe,” ad fot: merely in a liferent ; for quod ineſſe debet 'illud ineſſe prefumitur. An- 


me and retour, conform to their ancient tailzies to the heirs: male; and therefore in this 
contract, rhe lands provided to be infeft in was only: dy way of aliment and” appennage du- 


_ inferting the word TACKS, which is not a habile way to convey the fee; Nt" ihe 4 


be given; and which Words cannot bear that forced conſtruction, that it only wanted a 
pProcurat wy and precept; for if a fee had been intended, there was nothing more eafy and 
3 an to inſert theſe,” It is true bona fides mould predominate in all tranſactions, 

due more eſpe ciafly in contracts of marriage; yet there is nothing more agreeable ro the 
— Principles © of equ Ity and the patria poteſtat, than that rhe father ſhould be judge of the 


- Ralph did, then by a tailzie to diſpone it, in favour of Walter his ſecond brother.” and 
_ bis heirs. © "Replied, Can it be reaſonably ſuppoſed, that the Earl of Leven would beſtow 


and na proviſion but à mere iferent? and therefore it muſt be certain a He The Lords 
* the contract ſomewhat heteroclite and anomalous, and the old es thereof not very- 
© conſiſtent; J and for clearing the ſame, appointed it to be heard in their own.preſence. - 
On the 26th current, the Lords, by a plurality of votes, found the proviſion made, by 


. 


aites, that the n, 


Y EE Bale rhe! infeftment is dae; and the gc- uf parſiament 1693 takes away the : 
 IRerentce bet wirt private and public infeftwenrs, anTequipatates them in omnibus. And: _ 
35 der 4 1 


ulate £ailzies, yet they 8 received and foltained-by'var pack ques long de. 


Ae but. his aifficolry wis, that the debts did not extend near tothe price und fo hewould-—© 
- poo, and leſt Ac, JJC ͤ — 

; ſpect of afl Which the Lords reſolved; for fixing a fule, to hear nA theirown 

pfteſence, a an fee if the railzie contained any latitude of comrating debts: or Lallos; ſueh 5 


00 Daze of 468% , evil Willa Dundas ietelint in Edin- - 
Willia n the om y ſon (ogy et y Ralph Dundas f that Ik, with 
claim to we nty<four"chalders'of | 


power of the father ale chem ro/any other of his ſons exclufve of the faid Ralph; and 


or obliges him to make fufficient 
at the faid heir-mafe is not to be infeft in the fes of theſe lands, vet bar 


1 885 W bg there is an obligement to grant it; d which his heirs can yet be compelled to 
red, for the Laird of Dundas, That the nen of their family was to ſucceed by for 


- ing life, (as is practiſed in the great families in France), | and not in fee, as appears ” | 


narrative of the clauſe explains the whole, declaring in the very entry, that no fee was to 5 


merits and geſervings of his children, and if they turn refractory and debauched, as this 


bis daughter and 24,900 merks of tocher, and leave his grandchild pe. at reverence, 


th 22 at 1 ol in = F639, © to the heaps male of, . Wrrlage, was "oy a fee, püt 
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o by as 7 * ** 
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anner, Which it were incon venſent to ſhake or brangle ; and ſome thought the 5 Fr w 


18 


* . bo 70 > 


al a lifgrent- or-anaintenance, dn. 4 nnn n 0 n of PET 4 
* eftate by N and retohr g; and ſo declared thezpreſent. Laid, of Dundas's- tight ageint 
3 Willem and faund no need of deciding the other points, how. far George. an Vila "2 
=. 1  couldexclude ap ee it, On rang a deſcendenzs/had no fee. 1 
5 that cegunts, ; 45 F tos Tea dig won 3 ra £4 es 41 
| taco 7 Ae of, Edi lug, $4 375 
being, impotent; but that. bad ing 
5 | | conneion' vi h.t Lon fer rendered-the trial. of. his: 9 
M the parties were dead.;. ahd though 


g d and. Cs ged them KI 
1 y 1 ü 


* 020 0 3 3: yet pear 5 Nis — 5 6 5 ie might excec 15 
1 Ae them, and that was no mark againſt their former magnitude ; „ bur 1 1 trials are 
= 1 not only uncertain, .but-carry,much-odium' and; e ch th hem; theugh 
1 _ abuſe — it; happens in ancient and hen durable Lamilies. 8 r 
Ju ig. 49s. Paid Oliphant centre James Niphant.. + Javid;: 'AS; ele of the 1 
y of Galle, purſues ſot an, glhmenc, against James Qhphant of  Williemſton, as the - 
heir of line ef, Geſk. AAleged,, The being heir · male isno fiche for purſuing For an alment, : 
| _ unleſs it wereibelled and inſtructed, that the eſtate was provid . 125 . ag] . 
dies tagte heit male, ſeeing the feudal. law. preſumes all : 14 bel 1555 2 
jura feudalia are localia; and Row the preſumption i CPE + as much op Fee 
1 ling and many great eſtates in Scotland are feminine f $1908 ths 000g] 
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proceſ 10 come. MORT TY et 13 5 15 only 2 
6 of. 28 . o the. diets of citation, The Lords. ſuſtained the E 
; dil, and pe 10 proceſs A he were legally of new cited to..twq ſundry. . 
| Fah-. 1705. Patrick Megdongal merchant in Edinburgh, againſt Me John Marſhal. | 
=; "Mr John having taken off N the. ſaid Patrick. for the foncrals of; his father, | 
| ©  'ochoelmot ens Soon, the Wile amiatinn than, bur tile hand, That he was minor, 
: and had debito-;tempore.. revoked, ; and Was clearly e not being for himſelf, but for 
his brather.and-fiiter,. whom. he was not bound, to furniſh, he no diſcovering his father 8 
eſtate to be-averburdened: with debts... Auſwered, He Tang. for the merchant, and was the 

ſole offtaker and engager for their payment; 'Mr. -Macdougal. knew not for whom they 
were, nor batgained he withy,any. but him; he ſaw him — the habit of his body to be © 
-a-mail's growth, and if he was minor, he could not want much of twenty one; FINE | 

did;he:ſigaify 30 him, his minority, and fo dolost by his ſilence induced him t truſt bim, 

et non debet ar ſun fraud lucrari. Likeas, he was 4 maſter of arts, and if he took off cloaths 
to his brother and ſiſter: (which the. merchant was not concerned to Know), it was de. 
E Bitum naturale es officium pietatis in bim, and he can retain-it out of their patrimonies at 
e Lords repelled the reaſon of minority in this, caſe, and found him liable; 
Though dhe furniſhings were not to himſelf, but to his brother and Iſters, reſerving his 

K+ for repayment againſt them as accords. . 1 

; 7 uly/17+ 1208. Lord Ereſtonball reported the Duke. of. Athol, Eatl of Seafield, and . 
Hebo Richardſon writer in Edinburgh, againſt the Earl of Eglinton. The ſheriff. clerk- 
ip of Renfrew falling vacant in 1696, by the death. of Greenlees, the former clerk, 
Iohn Richardſon applies to che Earls of Tillibairden and Seafield, then ſceretaries of ſtate, 
ang for onerqus. cauſes obtains: a gift from them-of the. ſaid. office ;, and requires Robert 

_ _ Semple of Falwood, the ſheriff. depute, to receive him to the office, and deliver him vp 

„ records; and on his *refuſal, he proteſted for colt, ſkaith, and damage; and then 

raiſes a proceſs againſt the Earl of. Eglinton, ſheriff- principal, Fallwood the ſheriff depute, 
FY and Robert Alexander, who exerced as. clerk, / to hear and ee it found and declared, that 
he has the ſale right, and they decerned in, admit, bim, and to, pay the bygone profits 


5 and emoluments of the place, ſince 169 N for the Earl of Eglinton, That | 
being heritable ſheriff, he had, by i his ce, a power to nominate and input a 
5 om ate fo ths fecrerarie dir Was null. . The N of the offices be- 
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longing .to.the: crown, and particularly that of theriff-clerks 1 * 
and d tente her, unleſs de bach a Iperial Power and Faculty (9.1 
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he Earl.of Neides in, ie peritadle therifflhip, of Fife has), which my Lord Eglinon 
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1% not. Replied, Though it was not nominatim expteſſed in his right, . yet it followed in 
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C6 
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3, temporary ſheriff. made no difference; and a ſheriff, during life, never pretended to name 


* * 


Phon ſeeretarjes 3; ſo they were in poſſeſſon. The, Lords ſound that the Earl of Eglinton | 


* F 


not having an expreſs;power-in:bis, charter to nominate ſheriff: clerks, | be had not right, to 
diſpoſe. of, the ſaid place; but that the ſame belonged. to; rhe. ſecretaries: of, ſtate, and 


therefore ordained Richardſon the purſuer to be. admitted and received o che ſaid of- 


- felſions; h6 was, In ban fide, ay till the Earl's, right was found null and inſufficient. . Au: 
fue, The intimation of the purſuer's gift, and inſtrument of requiſiczon, did certainly” 


put him in ma/a.fige. The Lords remitted this point to be further heard by th O rdinary, | 
| Se Dorp, 47th: February 1624, Thomſon. cena Laar. 


bet f , $ > & 


_ writer to the fignet, and Barbara Guthrie his ſpouſe, and arher creditors of Patrick Steil 
Unener⸗ Steif anck Black being bound: to Provoſt Cheiſly.in L. 300 Sterling, and Steil 
charging Black to relie ve him of his proportion, Black gave him a precept on Mr Tock, | 
|  perriwigmaker; in Wrightſhouſes,, for I. 462 Scots; and Black took a backbond from 


| Sie, obbiging Seil to apply. chat ſum in ſarisfaQtion. of Proyoſt Cheiſly's debt Pre dae; 
_ Patrick Steil's affairs falling into diſorder, Sutherland and others of his creditors arreſt this 


ſam in Tock's hands, as Steil's money, and purſae a forthcoming ;. in which action Black 
compears, and olledges, he muſt be preferred te all Steil's'ereditors who, had arreſted; for 
though rheir arreſtments were prior to the intimation of his backbond, yet Steil's richt. 
was only perſonsl, and on a. moyeable- fabject, and qualified by a back bond, and ſo is a 


 therland and the other arreſters,, They were preferable, unleſs there had either been a tetro, 
_ © which he could ſubſume on; and they were not obliged to know SteiPs. latent packbond, 


ang ſo it can never be called Black's money, but Steil's, whoſe faith Black followed, and ſo 


4 4 x 


' muſt take bimſelf to him. Repiied, The backbond clearing that Steil was only Blacks“ 
| truſtee for applying the ſum in the precept, towards extinguiſhing and paying Black's pro- 


poftion of the debt due by them io Provoſt Cheiſy, the ſame can never be reputed Sceil's - | 


money, ſo as to be open to his creditors arreſtments; and it is a great miſtake co' think _ 
Steil's back bond. is only effectual againſt the granter, for our law has made them real and 
id ſubſiſt againſt third parties, as was expreſsly decided gth, February 1678, Mackenzie 
contra Watſon and Stewart; and the ſame holds in appriſings or adjudications, where 
many creditors aſſign their debts to one in whoſe name the adjudication is to be led for: all 
their behoofs, and they get backbonds from him as their truſtee, and which back bonds ©. 


militate againſt the adjudger's ſingular ſucceſſors, and qualify. the right: within the legal. 
ay till it be made real by infeftment. The Lords found that Steil's back bond affected the 
money, ſo as it could not be arreſted for his debt; though our regiſters are à great ſecuri- 
 _ ty in many caſes, yet here they are defective; and it were. to be wiſhed, that a regiſter 
Were appointed for ſuch perſonal back bonds, to certify the lieges thereof, that they max 
de no ſonger inſnared by ſuch latent deeds, which may be contrived ſo as to make it next 
to impoſſible for creditors to know. Bur the Lords thought a backbond of this nature was 
| pattum incontinenti adjeftum, being of the ſame date, and ſo pars contratus; and that 
Steil's; creditors. could have no more right to this ſum» than he bad himſelf; however there 
is an inconvenience to purchaſers and creditors, which regiſtration wenld prevent. 


Jah 20. 1595; ..Lord Tillicoultry reported Potts and Hunter, againſt Mitchelfon and 


Robſon. .. Robert Potts in Kelſo gives one Michelſon, in England, I. 11 or. 12 Sterling, 

- to buy up ſome. Engliſh wool-for him, which Mitchelſon never did, but kept the money 

do himſelf ; Potts finding him afterwards at a market in Kelſo, he arreſts him by a warrant 

from the baron -bailie, till he ſhould find bail conform to the border law; and accordingly 
he found one Robſon, a glover in Kelſo, cautioner both fdicig ſifti et judicatum ſolvi; and 

thereon being purſued, Robſon is decerned in the forefaid ſum by the baron- bailie of Kelſo, 

_ who-ſaſpends, on this reaſon, That the warrant was null, being 4 non ſuo judice; for though 
thoſe ſummary attachments be frequent and neceſſary betwixt the two nations. of Scotland 
Aa England, yet they cannot be executed by ſuch à pedaneous judge as 'a. baron-bailie, 

| ion is only to compel tenants to pay their rents, or fine in a moderate 25 
e | F 8 T07- 
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o do by his charter, ((s 


a cleik; and this fame very office had been gifted by the Earls, of Murray. and Melford = 
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hen he inßſted in his other concluſion, to have the bygone profits. Againſt which, it 

| was. allalged, That Robert Alexander being admitted by, a gift from the Earl, and in po- 


paying Sir Robert Cheiſly, and cannot be diverted to any other ue. Anſwered, for Su. 
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C 
: 
* 3 


9 1 
* * 


e 


e 


cogſedsse hes l t ann pertinent of rhe, office. ., Duphed, In this point an heritable nd. 
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J 19-4705: Alexander Black, merchant in Edinburgh, contra Andrew Sutherland — 
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/ for Ms (ler miſt e by PE 2s wen the Jene E TR gen mei 
* 3 8 well as juriſdi&tion,; 00 0 the atreſtwent being nüll and illegal, Robſon' s'enaRing 
5 _ Himfelf as "caltzoner - for him falls in cbnſequence. Anſwered, Phar the practice of Eng- 
Y 3 1 I Was notour, that Tt *xhy Scotſman * were found in Wooler or any öther part of the 
RAG Dazu border, any of their juſtices of peace par” them Under arreſt till they found Saurion, 
1 quod quiſone Juris in alum ftatuerit, ut apſe: codem /utatur-;\ and ta oblige: a Scatſman who 4 
= his, debtor in Relſo-or | Jedbargh; te go ſeverabmiiles-to ſeek an örder from the ſhe. | 
"riff, is to make bim loſe his debt, and ler «; pa eſcape 5 and it were a vaſt Prejudice, if 
dhe baike of Kelſo's jufiſdiction were not 1 9 28 to thir perſonal attachments. The 
"Yau found' the ballie . Warrant and decrect: ſollcient, and ther cfore . the letters o or- 
t der e againſt Robſon the caution er.. F 
RS Aale # die. George Monro. of Newmore, againſt. Ouchrerlony. 3 havin 
+: bi a beigen of victual to Ouchterlony. Kid, David Alexander, and Maul, he- gets their. 
Z ' na for 3000 merks - as the price, dated in 1901 3 tbereafter L David Alexander and he 
- . make & ew bargain in 19033 for which: David alone gives him a bond for 270 merks; 
©  there/are many partial payments made by David to Newmore, ſome of them berwixt, be 
on: date of the hlt and; ſecond bond, and ſome of them after the” ſecond bond; "and theſe 
. 4 again, partly. before the term of- pay ment of the ſecond bond, and partly after it. New⸗ 
W the four obligants in the firſt bond for payment of the zoo merks therein 
\. +, . contained; they ſulpendd, that che ſum charged. for, is near ſatisfied and paid by David A- 
J and produce. the receipts; and in ſo far as .they- fall ſhort, - they offer pre- 
= ſent payment of the balance. Auſwered for Newmore the charger, The four obb- 
j contained! in the firſt bond are not bound eonjunctly and-ſeverally, but only for their 
3 l own ſhares ; ſo it is not te de preſumed? that David Alexander wouſd pa) any more than 
⁰ùb3 fourth part; and in fo fer as he has paid more, it muſt be aſcribed an impared i in 
NS . ſatisfaction. of this ſccond nd, as to all payments poſterior thereto; and guad the prior 
_ payments, Newmore became debcor to David, 'receptione indebiti, and now compenſes'the 
ie by the ſum which David alone owes bim in the ſecond bond; auc the payments being 
_— "Fades, it js very law ful for Newmore to aſcribe them to the debt for Which he has the 
= leaſt ſecurity, viz. David's own: bond, rather than to extinguiſn a debt where he has three 
=  ſafficient perſons bound with him. Replied, ine, Any payments which David made prior 
| . 5 Tido the term ef payment of his fecond bond, can neither in ſenſe nor reafon be imputed to 
=. that debt Which was not then in being; but only to the firſt. ade, He was manager 
vc the ſocjety, and truſted with the victual; and as the price came in, ſo was he or- 
| '  _ dained ce pay Newmore's bond, which be accordingly did, and ſo muſt firſt exringuiſh 
RT © that bond. tio, David, by a e erde under his hand, "has imputed all his payments 
5 = the firſt: bond; and to aſcribe the ſuperplus above his own fourth, to conſfituue 
© ewmore his debtor, and ſo when he is purſued, condone indebiti, for repetition, to afford 
Mp „him a ground of retention and ee on the ſecond bond, is a mere notion and 
ſubtiſy, never dreamed of by David Alexander, or New more; but ex poſt fatto invented 
=. lawyers. Duplied, for New more, Law does not preſume that any man pays more 
8 than What he really owes; and fo David being only debtor in a fourth ſhare of the firſt 
bpb, be cannot be ſuppoſed ſo officious as to pay for the other three; and his declaration 
wma cannot be regarded, being given after he is turned bank fupt, and in priſon; as was 
” '- found by the Lords 1gth Februa 1680, betwint Samuel Maccreith and Campbell, where 
one not laat is allowed the particular application of general payments; ergo, a contrario ſen. 
FO 1 bankrupts may not. All the Lords were elear, as to thoſe receipts that bore ** for a debt 
E dus by himſelf atid others,” or “ for value in his hands,“ that theſe behoved allenarly to 
© - cut * the firft bond; bd ſundry were clear, that the reſt which preceded the date of 
tze ſeednd bond, behoyed alſo to be aſcribed to the firſt: but in regard ſome of the Lords 
e thought that what he paid above his own ſhare did only conſtitute Newmore' his debtor in 
that ſuperplas, and which he might compenſe by the ſecond bond wherein David was bound 
Alone; therefore ſome ſtarted anew point, Whether a bond wanting the words con- 
„ joneliy and ſeverally,” and nor bearing, that they are only bound conjunctly, or pro rutis 
Por kionibus, (for their equal ſhares); will be reputed to divide, or to make them all correi 
dlebendi, and ſiable u Pie, Some thought theſe words“ conjunctiy and ſeyerally,” 
were only exeperic, and by the exuberance of our. ſtyle adjected. a majorem cautelam; and 
that without chem, the parties muſt be underſtood as bound in ſalidum, and that the ſaid 
dCaklauſe inen de Jure, though omitted. Others ſaid, that in obligations no words ſhould 
„ ſuperfluous 3 and this has been contrived by our predeceſſors to diſtinguiſh it from the 
other caſe. The Lords thinking this point new, ordained it to be further heard. 
Juh 24. 1708. Gray of Balgony centra Panton of Hilton. The Marquis of Huntly, 
. in 1624, grants an heritable bond for 8000 merks to John Urquhart; ; and failing him, 
; 2 1 85 N . 1 7 TP ad Mena 425 N it 00 Aly Younger , 
e to 
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n e ue Newer ce 6 eder s rat 
\. of thr diſpaticion,” "as made on desthbed to the! 0 f Nee WIA an derte 
a : Alete The fame was made moveible'by a charge ok Hornung or requificion; and bs. 
| might very” Well de conveyed 1 'tetto, eſpecially” ſeeing it was made pay able to his heirs, 
execbtörs, apc allignees; and heritable bonds; Whereon infefrmetir has Gel, are rendered 
moveable by A charge of horning; und much mote this bond, Whereon n infeftment actually 
_ followed. "Anſwered, Bonds ſeclating/exccutors, "though bearing 'no clauſe for infefrmenr, 
| "Al co the heir, though horning be uſed on e and are ſtill ti Joi heritable ; even as a 
. wife clad with a huſband, charging for a ſum bearing annvalrent, does not make the princi- | 
pal fon moveab  To#ts: tb fall under her hüſband's ju meriti ; and the teaſon of both is the 
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um belong to © their heirs: or enecutors. Here'ir Wenns Clear, rhat it is nit His mind to K 
it in is hand as a moveable, bur to make it à fixed right to his heir; of cially E 
bond" 45 before the act of partiatnene 1641, When, by the law then ſtan bene bear- 
 annualtent were heritable and fell to rhe heir. See Stairs | Inflitur..” 115. uf it. 1 and 
Ws 19th Tandary 1637, Robertſons,' * The Lords adverted'to'z clauſe in this bond, bear- 
ing the” fur” b 0. pt Aer herit üble, und nowiſe movenble in any time coming; "od 
en Iris equivalent in law to the clauſe ſecſading executors ; and therefore found the 
dase e korning' did not render it moveable. © Others thought this could not amount to 
that force, ſeeing an heritable bone om flioug 5 T nnd vo. "ON JT, ve. rendered 
_ moveable. by A charge of berning. 1 r 
* Preſident Newton, in his deciſions, 4 of March 1683; , Wilkart, ſhews has 1 
| 1 ve ceded from that practiqu de, finding a bond bearing 4 Ale ſecluding e theritable 
- after'a charge of Beru But Stair obſerves, that on the zoth December 1690, berween 
| Boil and Gray, the Lords returned t6 their fotmer tract of deciſions, and adhered thercto. 
"BY Jah 25. 170 Mr William Aiton of that Ilk purſues Dame Margaret Colvil, his | 
9 nitber in g 7 for pot aliment, in "reſpect his "father's efkate, being 47 chalders of wicht, 
is overburdened: with her” liferent of 24 chalders, and 40000 merks of proviſion to ther - 
_ children,” aid other 40,000 5 merks of extrancons- debts, ſo there was no 'Tufficienc eſtate left 
"ro faſtain ine heir.” | Aledged, This proceſs" is either founded on the ſtatute of James'V. 
for {uperiors alnmenting their ward - vaſfals, or ſuper j jure nature, where one purſue hisown 
mother; none of Which holds here, ſhe deing a ſtranger to him, and ſeeured in a 3 
by her contract of marriage, which cannot be diminiſhed contra fidem tabularum meptialium. 
." ſwered,” Much of our law is introduced by cuſtom, time out of mind; ; and this of aliment⸗ 
Ing heirs is one of them, and much ſtronger than our poſitive ſtatutes, and has been ever 
l ained againſt ſtepmothers having exorbitant Rferents. The Lords 'repelled. the de- 
fence, in reſpect of the aner. 240,” Alledged,” Thir aliments were only. given in favour of 
"minors who: had no other way of {ultenance ; but Where they were come to age, and mern 
_ ealling, they were never granted, for that were to encourage idieneſs; but ſo it is, the 
urſuer here is both major, and an advocate. And Durie, in two ſeveral Aeeinons, 1 Ih 
1 1636, Sibbald 3 and 2 1ſt July 1636, L. Ramornay, tells, that the Lords refuſed 
aliments to Tach. as had callings. Anſwered, The name of an employment will not afford a 
man bread; neither is the race always to the ſwift, nor the battle to the ſtrong ; e 
' emini "debet N damnoſum : And we have known many adyocates. who have riſen to a great 
eminene and practice, who at the beginning have had little or no employment. 


Auch the caſes cited do not meet; for in the firſt the grandfather was alive, who had a life 


dent reſer ved, and it was thought as reaſonable he ſhould bear the alan as the mother. 
Andi in the ad: non conſtat, but he was an actual placed miniſter, and ſo had 3 ſure fund to 
lire ; and the mother had but an aliment herſelf, and it was thought hard to burden 
ane a iment With another. The Lords alſo repelled this defence. Then, 3110, alledged, 
That the Jac Was, by her contract of marriage, burdened with alimenting her own chil- 
dien till they were ſeven years old, add ſo-cannot be farther burdened with the heir. A. 
fwwered; The children had an adventitious eſtate aliunde whereon they might de alimented. 
1 e Lords repelled this alſo. 410, Alledged, He was ſerved heir cum beneficio inventarii, and 
behioved to add this to the inventary, which would accreſce and appertain to his fathers ere- 
Utors, and fo he could have no' beiicfit thereby; likeas there was no real diligence on the 
f eſtare by adjudications or infefrments to debar bim from poſſeſſing, and fo he could claim 


ntention of parties, being the (only rule whereby to'know whether they would have che i 


| no 1 095 as was found, izth February 1662, Antonia Brown contra the liferenters of 


Note; and 18th December 1667, Doby contra the Lady Stonyhill, where perſonal debts 
exhaiſting an eſtate, were not thought ſufficient to found an aliment. " Anſwered, Alimeats 
Were neither arreſtable nor affectable by creditors, and ſo àre not to be added to the inven- 
i tary; and the law made no difference whether he Was ſerved or nor: And ee, at the time 
kde father's death, there were no real diligences, but the debts merely perſonal, yet how 
| Toon are they made real by charging him to enter heir and adjudging? The Lords alſo re- 
. wat ; and then „ to "the modification of the aliment; and FRONTS the lady 


had 
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Ake time bet wirt ſeven and fourteen," but has leſt-iv to eircumſtances, 


tet, by the contract of marriage; his father and mother were married in 1643, and that 
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al ke, fad ONES of reduction on his fickneſs- and for athciently 

und therefore ſuſtained the bond, and. aſſailaied from the re W is true, 4 
- the forecited; caſe of Macintaſh and Spalding, the bond was reduced on the ee eee 
fact of ertortion and fear but What influenced. that decifion, was, the debt for which, the 
bond was take en 5 ended, a ſuſpenſion 'nodiſtaſſes, which is not ende in 


2 "NT ; £2 q #6; 1, 1 * 
ie e caſe. 333A tre bf 714 Ven wh . * 3 8 8 ry 
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a | Novembir 95 190. Jede Ballantine i in eee ageinſt Elabeth C ere N 


1 heir to Cbartetis ot Amitfield. John Ballantine having fight by: 1 
«Jed by Thomas Rome of Clouden, agaiuſt Sir John Charteris of Amil- 
in June 1638, he purſues a reduction and improbation. of the rights upon that eſtate. 
if the ſaid N "eg That his appriſing vvus preſeribed non exdo,) there being 

dons upon it ſor the ſpace of 40 feats after its date. Au/wered,; That the pre: 
1 was interrupted. either 


to inſtruct chat the ſaid Mr Thomas the appriſer s heir was born in May 1647 , chat his 
faber Thomas died in October 1654 whereby it appears that the ſon Wag then, oy 
ſeven ears and five! months old, ſoa he had thirtsen years and ſeven, a 40 run for 
 colupletinng- bis minority; i and that the ſummons of 3 being rajled ãn December 
1690 and ekecuted in Januaty 1691, there is 52:years betwist the leading the ap. 
| priſing/and: Executing this ſummons ; out of which, if we ſubJuct che chirteeh-years, — 


ſeven months of minority, there remain but 38 or 39 years, ſolit is clearly; brought: with- 
jn the forty yeats of pteſeription. Againſt this probation it was olledged: len Eliſabeth 


Oburteris, Bat his being born in 1647 is not ſufficiently proven, becauſe there Was only 
one witnels, viz; George Rome of Beoch, wha deponed he was born that year, and the 
ret were only adminicles ; ad the contract of marriage z the father's Bible bearing his age 
"me clerk of the kirk. ſelſion's : teſtificate of the time of his baptiſm, and his act. of curatory = 


. ring him to be then ſixteen ytars old; none of which ate authentic, probative. Weis, 
but mete aſſerti 


ns, Which can make no faith: And as to Beoch, no reſpect can be had = 
- his depoſition; becauſe he was the ſaid Mr Thomas's: uncle; and, by his depoſition, he 


= and dilburdens his eſtate of the ſame. e This objection, whatever it mig 


 Ballainine, a ſingular ſucceſſor and adjudger from him, who is no relation to Beoch, the 
witneſe. The Lords repelled the objeRtion; and found him a habile witneſs, Then they 
fell to conſider how far his ſingle teſfimony being conjoined with the other documents: pro>. 
_ duced; did;amount-to a ſufficient probation of his age ad viForiam canſ#. Aud they found 


rial in the firſt leaf of his father's Bible, there was a daughter born as 


bythe mem hei 
- firſt child, and be is only the ſecond, and ſet down as born in 1647 3/and not only are their 


two ages recorded; but all the other childrens, birth regularly W : And what could 


tempt the ſeſſion-clerk, or the*commiſſaries/in/the act of curatoryy'to ĩuſert a falſe date? and 
_ therefore ſuſtained theſe adminicles with. Beoch's oath, a8 a 1 Wear abn. and Proba 


tion of his being born in 1647 3 but the Lords wiſhed that there would be an authentic re- 
I 4 ee! for Es 2 and 3 as the: 3 ons. at ee bas 


tim — nine years. 


ſalenti is not, that he 8 KY his death, a ſkew or arts ws” — 40 that * ſaid: — = 


Rome of Clouden, 


og made à right in his ſickneſs t his: beir's prejudice; he he raiſed a 
reduction of it ex capil 


hf. which made him curious and imquiſirive to inform” himſelf at 


- a 2 ne died; which reaſon reſolves into a mere hearſay; and makes him oply a'teftis de 


"Unſwered,. What a man; hears at nine or ten years old; he may afterwards very well 


| I ow thereupon. It is true, the common uncontroverted rule is, What we have heard or 


ken after foutteen is to be credited, and what we declare we ſaw or heard before ſeven, 
bieh is the period of infancy) is not to be credited; hut law has not p 


Pill be very freſh andi retentive at nine or ten, and our ſenſes capable enough of impreſſon 


tom things chen falling under them. And though he was not at the burial, yet hits con- 
3 ern to reduce that deed in leo, made him very nice und exact in his in 
bse death, wherein he could not be readily miſtaken Which forti 


bolt 
o 1 


quiry anent the time 


fies his teſtimo 
„J As aba deen athisburial,; ſeeing 3 in . caſe he. had no more barthe Gn. 
a OL. 1 4 
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e n "ROY for de will be che tnirelioue n if he 5 
Ls Gor «The Lords. having adviſed the teſtimonies and debate, did. n 3 22 1 
2 : off ſix again 

| proven, un 


dy diligence on it or the minority of Mr Themas . 
Rome, who was ſon and heir of the ſaid Thamas Rome of Clouden, the appriſer, And 
- this being ſuſtained as relevant to elide the preſcription, : John Ballantine: adduced probation = 


makes his nephew a gaineri; for, if this dppriſing ſubſiſt, it pays Jo. much of his father's 
— — Rome, bis nep hew, wele purſuer, can nevet militate againſt- 44 | 
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LE _ compenſation,” becauſe you having ꝓurſued a divorce 


reteivable in ſocunda inſt antia, being competent and omisted in the frſt. £3 


4 8 _ nent my repaying you, (yet. without a promiſe; it 


__ and ordained Sir Andrew to gise in his ab Fre, diſburſements and expenoes in negotia- 
; ting Mr Gordon's affairs, and ho he would: in | wat the ſame z ind declared; after weg 
3 would madify the ſame. 77 


2 + Ha to the late eee P from William Duncan O Scots, by bonds; 
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£38 © Lotds found che- Pad en ef his death — being * e 

N L fy years age}. and ſo repelled: che · objection. Then the delender voncendent That We 
tion on this ſummons ing January L691 was not a ſuficient i / becauſe;\by.the t 
 ofp rliament Pp 4446 It is Wakes; — ap ers ale! "foe ee et malt: be likes - 


ber * Tp 35 be 1 the. cauſe was 400 infiſted | in. | 5 TE Lords ri ST 
Aer te is ute tin the oalcul were m yhen the aofe was n 
=— r 6g oor x0 be deen ad involled. ar ſoggeſted, that, ors the irceſe of 


deafly eee ene Wt agent pre. 
1 . intervals of N nd conſiderbd nor deduced, 
ſo r e ee for as preſoriptionis the great ſecurit for aſcertaining our per. 
2 e . uptions are ner:ſo.odious and unfuvourable, bur ſo an evidence ot 
i le has been found ſufficient toiſtop the courſe of preſcript „„ 
110 43-1795: William Gorden, Hate factor at Campvere, ndu merchant in A. 
e "Kannedy, Conſervator pf che Scdts privileges oithe Nether. 
lands,” for: it of certain ſums contained in accepted bills; and, after ſome debate, ob. 
ins a decfect againſt bim; which Sir Andrbu- ſuſpends, on. this geaſon, That he mult hae 
agaiult yaur wife, andethe Dutch he. 
ing owned her, employed me ro negotiate chat buſineſs for you at the- Hague and the 
_ Loo, wherein 1 wa ar groue: expences and trouble, which you: muſt refund me: And the Con- 
a 1 being 4gainlt the firſt decree; ab being then but of the Kingdom when | 
wu obtained; aid having referred his 4caſon of ſuſpenſion: o William che-cbarper's. 
- he confelled thin he applied to him as judge of the place, to protect him agaluſt the injuſtice 
_ of the Datch, but did not promiſe 2 This onth coming sto be adviſed; it 
was firſt alledged: for Gordon the charger, That the reaſon of ſuſponſion being a compenſa. 
- aw und not prqponed in the felt ind 00:5 was not dy the 1142d-a6t of pafliament 1 592 
* Anſwered, The al. 
_ - Jedgeance: was very true, Achs ell inſtante was ſubſiſting ; bat it was entintt, in ſo far 4 
Sir Andrew: was fepobed iagaimſt chat firſtdecreet,” and paid L. 20 of expunges; and ſoit 
being turned to 4 libel, this became rralyahe firſt inſtance! The Lords, in reſpect that 
ache firſt derreet was turnt: bo a libel, found che compenſation yet receivable Then, 2d 
it was aliedged for Gordon, achat his oath eech ee n Teeing he denied | 
_ promiſe of payment.4is<mploying himbenng: 2844} to protect 
AA Scorſinen under his juriſdiction, and which be was bound todo gratis. * Auſevired, By «n 
 enptcſs/article and4nſtruftion from the royal boroughs, bliged to act and: nego- 
time: fot the\$ovrs. merchants, ſo it is expre eee was 180 de on the employer's ex- 
kpelces. ada; This oblige ment of reimburſing and indemnify ing tne, is implied er natur 
nscgoi, without any cupreſsgpactiun: If I emplay You, though there be nothüng treated 
1 is due; and your ſwearing: that you 
never promiſtd. io repay: me does Hot liberate,: becauſe-itis preſumed and included; and you. 
depot on a point in jure anent your own credulitx, vaur erroneous opinion. 
Some of che Lords thought Sir Andrew's grounds of compenſation not beinꝑ · ſo Jiquid nor 
_ inſtantly verified, that they ought to bo reſerved. to a farther liquidation in 4 Proceſs par- 
ticularly tn hat Effet z but the plurality inclined to-receive them bor ordine- without multi- 
_ . plying pleas; and fo found that employment imported an obligement to refund expences, 


16 og, Muncan contra 105 1 Lad y Forbes, ben mor- 


Drum. Marz 0 


and being charged for pay ſpends, on this reaſon, Tha being Hothed with a 
90 and at the time of. bet granting theſe bonds, they abe ipſo) jure null, Tha cannot affect 
her, dot only her huſband's heirs or executors. /: Aufwerdd, Though it be 4 rule in lau, 
"That, a wife ls obligation for debts contracted ante matrimonio, while the is femme coverte; is 
 »noet pbliganey. Jet this brocard admits of ſundry: exceptions; and particularly,” where ſhe 
has ak cparate 9 t, Or. eſtate exempt from the buſband's.jus marili,' quoad theſe ſhe may 
contract and oblige herſelf during the marriage; but To it is, ſhe had 6000 merks per an- 
n, „ modificd- by the privy council, for the aliment of her huſband and the family, where - 
of the whole: management and adminiſtration was committed to her, and her diſearges de - 
- clared ſufficient, her huſband being fimple and fatuous, and much doubt about the validity | 
_ . of the marriage; and in parallel cafes the.Lords have ſuſtained wives bonds, as on the 19th 
AY ber 4607, (airs "_ Fe at a . e 20th November 4630, ford, 
cd 1 | „ ³ĩ˙»— e 9 855 8 
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4 ate. a e nariti; 5 perks Te 15 48 dee . areo far null, that: 2 1 1 
 *%aſband's Soulent and, 2 do the bond does not make it ſubſiſt againſt ber: Except | 8 
EN 1 Inteftment, oin of het lands belonging to herſelf in Property 5 "bar not für 2 * 


. perſonal execution, 24th March 1626, 9 contra Galloway ; Hape, 216. Haſband and. . . 7 
wife, Douglas cont: contra, Elpbinſton; Steir, 15th December 466 5, a eee, | Ir'is . be 1 
2 yes A. cautioner 4s A married Woman in à. bond will be liable, but ſhe herſelfas free; en 5 


* 5 that 8 have no recourſe againſt her. for his relief; and though a mer - 85 8 5 3 | 
; chap 3 4 may validly grant bond,: vet that does not bind ber, but 
Dy anne Wes „ motive 3 che Lords 0 ſuſtain MY 


"thi 5 che p dor man way, Dy 9 5 . * at 4 e 1 heir cf ie 6 "iy KR 
De t6-pay the ſame... See 9 " en 2 FE ROY N Ver. . 


„ 21H Ja 9 3 27 10 Feen 1 pats f 
1 i 110 8 was 3 into "het a 224 phe _ HT The. PR was the N pes 5 = : 3 
u ven, packs. hag carriers for des eaſe of their horſes made up in thirteen; 5 the . | 


touching at Queensferry was not much out · of their way. Then the managers offered to prove, SIT . 5 
by Binning's wath, that the wool. was his own, (though he called it Oliver O, and that. = 

was laid down with a defipn to MP. it 1 a fleet then ready to ſail to Holland, to be export . © = 
— contrary 80 the. oth at of -parl. 1701 ; and he refuſing to depbne anent deſigns . 3 


| denfions, as nod Rl ait held him as bonfelled. and .eſcheated the wool:; % 


eſe 8 * 
pied devreet. he raiſed ſuſpenſion and reduction, on #his reaſon,” That he had nor contra». 
Wet the ſaid act of parliament, which only prohibits actual exportation, and to prevent 
U Sand albitrar ſeizares, determines AY 1 whercin only it hall be lawful, | diz. 
where it 3s found on ſhipboard and water-borne,- or when it is found at land, in cellars 
by ouſespacked up wi caſks, barrels, or boxes; the law has made theſe pretjumptiones j urs: et 7 
jure of a deligned.s exportation; none ef which cafes can be ſubſumed here; bar? the ſame 
45 has ſufficiently provided, when it is found within three miles of aſcazport, ad you ſuſpect. 
= - you. may cauſe weigh it, and pat the owner to find caution, that he ſhall not export it, 
| "Mb is. all-that. could have been done in this caſe ; and yet this method preſcribed by the, - 
lay was not. followed, but a moſt unwarrantable riotous ſeizure made, upon weak and fri- 8 3 
: voloys preſumprians. Anſwered, That the act of parliament diſcharged zxpor#ation, which 2 
7 can. nover be. effeftually prevented, if it muſt, be firſt on ſhipboard ere ſt can be ſeized 5 3 
fon here it was laid on the craigs, where the waves would have waſhen ! it away within 3 
hour.or. two, if it had continued thore; and Mr Binning had prevaricated all aſong and re- 
 laſed his oath, which is a ſtronger manner of probation than t 15 expreſſed in the act. and 
more than equipollent acts; without this it ſhall be the eaſieſt thing i in the world To 5 
ruttrate and evacuate the act, and render it wholly ineſſectual. Replied, This fell | 
vo clauſe. of che act, and you cannot forfeit me of m property withour'a Jaw; and this | 
being a penal ſtatute, 57 very rigid and unfavourable, it cannot be extended 4 ws 2M 
can; and equipollencies cannot take place, no more than equivalent deeds were ſuſtain emed 
in elend of Faſkine's caſe, to ſypply kirk and matket, to elide deathbed; and he was 
ug obliged to depone, What be defigned to do with it, becauſe he might lawfully. change - _ 
9 Alter his reſolution ; and 1. 18. TD de Den. cogitationis, Ppanam nemo palilur, et _ by . 1 
ta crimen non oft, nec ideo quifquam puniendus, except in treaſon. or the ke. Dupii | 
was. no. Extenfion, but a = clearer and directer in the eye of the law than Nr 4 8 
dt was more ian a mere deſign, there being an aug proximus or un ouvert deed (as 


Engliſh call it), . which can admit of no other rational conſtruction ;. and if it _—_ 
==... lowed by Naur erh. 40 apply and e Re FAIRS: you W to do, you was 3 
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N Ik, and Henry Bac anan of” Leny br huſband; purf the: Marquis of” Mo ntroſe and 

3 Fr others, in an exhibition ad eliberandiom of all wits eirher granted 5 by or to 2 — prodece fn, 
=” For inſpe&ion, chat he may Yeliberate whether to enter helf or not. Ageadged, Un, | 
= Bs have no inreteſt to purſue, becauſe the whole'cra&'of"ehe ifeftments of 5 eftate 'S 
EE r own father ſtood infer 


Bachanag are all conceived in favour of the*heirs-male;” and you! 
- ©», us heir-male; (0: you being only heir-female, hade no claim. Le {cannot exhibit to you 
© . becauſe tis offered to 7 9 that your father was torally and: irtedeemably Qeniided of 
the eſtate in favour of k 555 25 from whom-the Marguis derives tight. 3%, An 
- Exhibition ad deliberandum 8 ves only right” rg call för a fight of the writs. granced to their 
p and by them to their: wives, thildren, und other relstions in familia, but 
BJ te ſirahpers ; geber e ap parent heirs mighr/open aby man's chiarter-cheſt, and pry in. 
8 is the PW af and weakneſs of Their titles.” Anſwered, ro the firſt two, That "we 1s not e. 
CY ough for the Marquis ro offer to prove the rights" run ran bzvtdibus mbſculis, © of That ber fa. 
LE, "ther was denuded, which is to ſeek terms; but he bug ht immediately xo'produce the writs | 
- _. thatexclude her; ahd oy xoduTon it will be found, "at her farhe! s diſpe ion to Major 4 
5 | * Grant bears an ex übſtitütion,  faffing bein wide of His bochy, in Her favour; and 
= likewiſe's proviſion of To 1000 Sterling to be paid to her ; and he being thus fubſtiture, 
+ SR : dhe Ma) or "could not di fle It. 40 che "Marquis, to frofitta e and evacuate M. rit bt of ſubſti. 
a= tion. To the third, * 18 anfiwertd; That there is imer one decifion marked by Gil. 
— mur, -2oth November, a ! Stair, the Seh of December 466 1, Tailfer, Where thir ex. 
| hibicions ate reſtricted to writs granted to perſone n famis; vet our” practice, both be. 
_ tore! thardecifiott and Fince; inclines to make no dilfinfion” whether they be kerra familien 
or in; it, ſeting the reaſan of the law is the” ſame, that it is y intereſt to k now not only 
whit Increaſes: and augments the heritage, bor alſo what diminihes and burdens it; how 
- can I reſolve to enter, unleſs 1 Know Whether the berelitut be damniſa or utroſa? . and ſo 
| it ans decided, Dury, 26th February 1633, Swinton; and Stair, it. beirs, i. it. 33. 
1 N tits ir tas arrow: ro conzne this action only” to deeds granted to thoſe'Fn familia, and is 
>S 20 5 195 wp fatisfied with the qiſtincneon; and the Roman la ſeems-very plain, l. F. D. de jure 
> nel. Arifto Nribit, herelli i; 11110 preteen ſibvenire dibere, tique copiam trumentorun 
1 140! Jacere,, ut Qeliberel” an en peciat nec nt bertditatem agnoſcere. '-R ed, Whatever 
- burdens r quiliries may be inthe _ of Buchanan her father's if tion to Major 
., Grant,” he has convey ef ic fm 12 55 y im 'favou ur of he Marquis + and theſe clauſes in her fa. 
| rant, 'the ipititate, ther being no irritant refolutive clauſes = 
te non alient 4h to binn him vp. from ſponing for onerdns' cauſes' 3 and if he has contra- | 
| Vened or falled in performance: of any o bligements to her, Ins heirs may be liable in the 
Wartandice; bat the Marquis is not concerned. Jene ee, it ft, 0 this occafion of- 
fered, to determine what” Writs apparent heirs had an intereſt tc can for, chat the lieges 
might* be aſcertained:in time coming, the decffions having deen hitherto! fluKuating. Others 
" His there was leſs need of this no, ſeeing, by the late act of parliament 1695. heirs can 
1 elfter eun beneficio inventarii, as well as executors,” and fo were in no Hazard, being liable 
| only Jecundum'vires;"Yut'"the Lords rbought it "reaſonable ff e Marquis Hoold in- 
1 I e 1 the Tak run, if only” to, hetrs-male; and if her father Was totally and 
Tally denudec ; and therefore ordained him before > anſwer to e The- writs for clearing 

_ theſe two points. Vid: Toth January 1 176 e 7 
There Was another defence proponed in * "cauſe; "Wat g aun wut 4 Publica exftodin 
they were not bound to exhibſt ſuch, bot only te can end on their date. Stair, 
bet. eit. Jeems "ro think this a good excep tion bot others ure of opinion, that apparent 
dei are” bound t0'g0'to no 2 is . their e e * the havers 
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BY 1 November #t; Hoy The competition betwixt Harr 'y Jin Pitrick Gill ies for the rents 
* -of ſome hohes 1 ese, Was repoftet] by the L rd Auſtrother. Edward Gilleſpic 
'_  -  nerchanthaying two children, Henry, and Marion, hb was Mise to Captain Carſe 
1 brother to Cockpen, and ha by him Mark. James, And Fave Carſes; and Janet being 
i _ _ married te Patres ileſpie, Edward the prandfather aͤlſpoßes to the fad three Carſes, bis 
 .  - grandchildren) in 1686, Tome: houſes” in Edinburgh, and thereafter he makes a right of 
.  _— houſes co his fon Harty,who is theteopon fert in 1699 bur rhe faid Edward be- 
* wo Were to TEAT deed, hien We a n, or pd of 2 . 


—— 
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be bene 0 n. e abet g n (ni PORT WAIT als 
1 his grandchildren, ure infeft; whereon chey and Harry Gilleſpie; ele uncle; fall. 


| ing e Ugh the mails and: duties, it was contended for Hary, Tha though his: diſ-: 


2 don was poeRerior- to this, yet it was firſt completed by infefrment; three or four 
1 et heirs: and ſo, ee firſt conſummate teal tight, he was clearly preferable, 
: I7 ooh: 1gth act, parl. x6gy. © 4nſworca,” That Edward being denuded of the fee, in fa. 
our ot dhe Cartes, his ee de could do no voluntary: poſtoriot gratultons 


vd as heiß becomes Jiable to warrant the firſt dfſpoſition, being ſucceſſor titulo Juorativo poſt = 
ane eee | Replied,” Herit able rights of lands are not validly tranſmitted, by oY 
bon ene al” jufeftment be taken theteun; and though the Carſes had a naked — 

en before him, yet he had the firtt loten whic e! by all the rules of law give 


upon Janet Nitber Kis mother's contract of marriage * che faid Edward, where the 
Fhole eonqueſt Haute matrimonio is provided to the heir of che ſaid marriage, which he is; 

and his fire don ld by no voluntary deed derogate from that clauſe of <onquelt, Which 
makes the fuld Harry's right” onereous, end to depend on that antecedent cauſe, whereas 
their rige is uncontroy gratuiteus. Dupliad, That Harry's right is ill gratuitous; 
9 the conception of the 
preſoſy pro ied: to che bairns to be 


* be te of that marriage; whereof the Carſe mother 
log hr F' Fant fo ſue and her children jure reprieſentationis had as good right te the heritable 
| ql ph net ſs efmovcables) as he had, and were in pari caſu unad that: Abs 
even in ſosh provifions; the Lords have found the parent had the power to arbitrate, diſ- 
poſs and diftribme"the conqueſt among his chidren, as the deſerved: | Thus the Lords de- 


ments da not excem the ap Ming eee 


dies ie Caric rative; ſo is yours; yon Harry having get a confiderable patrimony he. 
1 this and where ever 4 comperit tion 'vccurs' betwixt two gratuitous 'affignees, the laſt 
allignatienß thohgh firſt complere, is always redncible upon the implied Warrandice of the 
br, agent al fature facts and deeds, as was fond 15th July 1677, Alexander and 
much more where the ſecond right is to the apparent heir, who is liable in his dete. 
obligement for warrandice eontmned in the firſt deed, though incomplete and though pro- 
Wihhans in gonträcts matrimonial | conceived in favour of wives may be onerous, yet de- 
ſtinstiens to heirs or bairns are not ſo, and does not hinder but a diſpoſition to an eldeſt 
ſon makes him ſucceſſor #tals' lucrative.” Vid. 29th. November 1678, Heiggens ; and 22d 
Februaty 1681 More; and Dirleton, vocr Succeſſor - titulo lucrativo. The Lords found 
though Harry had the firſt complete right, yet ſeeing he was thereby heit and ſucceſſor, he 
betame Hable to warrant his farher's 5 in favour &f the Carſes ; and - ſo could not quarrel 
nor impugn the ſame; and therefore reduced his right, and preferred the firſt diſpoſition 
9 & by Edward to the Carles, his grandchildren, me bo ents Le Fight, —_ 
wt perfected by infeftment. 
November 23. 1056, Welker Clerk of Bridgebevgh- cone: Rliſaberh- Ellior, edict of 
John Tarnbull. There being an agreement betwixt Sir Andrew” Ker of Greenhead, and 
Nobert Elliot erehant in Selkirk, to ſell ſome lands neer Selkirk for L. 1000 Seats, Ro- 
dert advanced i oo merks of it to Sir Afidrew, and died before the bargain was Wees 
into writ ; and leaving Eliſabeth his. daughter an infant, James Elliot, her father's bro - 


preference and che pretence, that his right is gratuitous 5 falſe, becauſe it depends 
uſe of —___ not to the heir of the marriage, but ex- 


lately, in Thomas eee e fe their father; and ſuch Wo 
ve titie ee fitulo” . Bth July: 1623, Gray; lo that eſto 45 pott | 


deed in prejudice thereof, eſpecially: co Inis apparent heir, without an onerous cauſe; _ . 55 | 


0 


ther, and ber cutor, proſecutes and perfects the agreement, and pays vos the remaining 50 5 
8 


merkes of the price to Greenhead, and gets the diſpoſitian'\to the lands in his own name, 


| uud is thereupon infeft; but at the ſame time, in 1668, grants a backbond to Eliſaberh | 


is niece, natrating the foreſaid matter of fact, and therefore obliges himſeif either to repsy , 
her che 000 merks advanced by her father, or to denude of the lands in her favour, upon 


when ſhe comes to age, raifes an inhibition on this backbond againſt her uncle, and pur- 
\ ſues a decſarator and count and reckoning that he is paid of his 500 merks by his intromiſ- 
tons; q and rherefote ought to denude. James, che uncle, during this dependence, makes 


8 45 of the lands to Walter Clerk, and he procures himſeli infeft, and thereon purſues the 1 


ſaid Kiſabet hto remove. "Alledged, She could not be obliged? to remove, becauſe ſhe'nor 
only poſſeſſed the land as apparent heir to Robert her father, Who 
eſt part of the price, but likewiſe: James, her uncle, bynhis backbond aforeſaid, had ac- 
dee be purctaſe was to her behoof; and ſhe ſerving inhibition againſt bim before 
he denuced in {favour of Walter Clerk: the purſuer, and having intented an action againſt 


Fi che affive-was rendered ürlgtous. .o ſhe cannot. beirewoved Tl ber oncle's backbeond 


be fulſied to her and in the mean time ſhe muſt rexain the poſſeſſion. Huſtvered, She had 


Mp title to po by. her 708 on her uncle's 2 _— perſonal, or muy 


* "Tow, | | 4E afford . 


3» 


had advanced the great - | 


her refunding che 50 merks he had diſburſed to perfect the price. The ſaid Elifaberh, 55 
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13 e or that by her poſſeſſion of the lands the is-everpaid-of the 1000 werkes . 


n 8 2 2 0 40 2 1 is 4; A. . 4 „ 
? * g 
. | 


- ffi an ia aſk her ode. the granterynocimitewens. aud "A ber W 
to Mr Clerk, the 3 who it a. Gngalat ſaccelſar purehafing, fur an onanous adequate 
cauſe, and itanding ipfeft, and who, is nagt concerned in his author's eine beckbong ) 
It is cnae, the inhibition may be a. ground wherean, * may raiſe a reduction f this polle. | 

_ :rjor. right; but when ſhe ſhall inbit in dhat proceſs, he will, either inſtruct, nullisies in her 


| ty her facher? and an inhibition was, never ſuſtained as a defence againit--one> and 
ffeſt, aud craving a removing, ſeeiag . it is only a negative prohlbitety aig bee and 1 
poſitive title to lands, except there be an edjudication-led- for the — the debt in 
the inhibition, which the has neglected to de s ſo in this paſſeſſar judgment mus wan never 
| == it. to maintain hor clandeſtine ptecarions paſſeſſion into which ſhe bas intruded her. 
f ſelf; nothing byt aral night being capable to defend her againſt his infeftmęent. The Lords 
_ "hangs if James her uncle had purſued this.remaving, His 9 would haue militated 
again!t him ; but her affuir was with his Gagalar ſucceſſor, . We was not bougd-to know 
2 author's. backbogd ; 3 yet he ſeemed not 40-dei.a.}. op „de purchaſer, because it he had 
nſearched the tegiſtets ( as he ought te have done), he would have found the inhibition againſt 
his anthor ; and therefore they tefuſed to removt her, and found; ſbe Hd the election of the: |} 
alternative ig the; backbom J, either to accept of · che 400.2. mern by her father, or to 
requite his diſponing the. lands 3 but, in che laſt caſe, the beheväl to folfil and implement 
her on part af the backbond, in e to her nnele the. g merkks he paid and ſomem 
hong it hard to keep the allignee out of the poſſeſſion. on dhe pretence mt Wader Was. 
x by intromiſſion, ping might reſolve. into a tedious onnt and rechening.; and 
_ Therefore propoſed-that ſhe ſhould-figd-cautiog,.:(as defenders. in teinoviiigs ue or 
the violent profius); to fulßil mer part of the terms of the back bond, otherwiſe to! remove; 
. ba this. not being reported, not informed on, it was not decided) at this time. Not only 
:the backbond and jabibirion moved the Lords, hat likewiſe that che matter was rendered 
| Ugo by proceſſes before Glerk's bargain, which he "me notiguorant of; and. James, the 
_ »uncle, had ated as tutor and procuter,. and bad great inttomiſions during her minority. 
It is true, an inhidition, where adjudication. has not e grand: of the debt, is 
ns defence againſt a removing, the natural action reſulting from itſbeing a teduction of deeds. 
31 thereto, and not to give any a title ro poſſeſſion ; hut che _ Went on the fore- 
laid ſeparate grounds in their decifion of this cir cumſtantiate ae. : | 
-Navember. 27. 1g. Mr , William Ayton of that Ik, Advoc cate, ant awe: 
"Mus aret Colvil, = Ayton, his mother. in law, and her children. he deceaſed Sir 
2 1 80 haying made large proviſions. in favour of Þis ſerand Lady abd ber bairns, 
Mr William his eldeſt fon of the firſt marriage raiſes a reductien and improbation of theſe 
_ «deeds, wherein the Lady makes production of what papers ſhe bad; but, as to others, con- 
tends ſhe was ues bound to produce them 3 nor could any: certißcation paſs againſt them, be- 
cue her huſband having employed Patrick Home writer, to frame and expede them through 
the ſeals, he refuſed to deliver them up till be were puid the fam of L. 300 Scots for 
writing and diſburſements, and for which he had the ſaid deceaſed Sir John Aytof's obli- 
gatory miſſive letter, acknowledging the aun: and promiſing payment 1 nd therefore 
Mr William, ag heir to his fa her, ought to pay the ſaid account, and relieve the papers 
himſelf, and not turn it over upon che ee Anſwered; No law could force him to looſe 
and take out papers that were to his own. prejudices, and which he repudiated, having no 
bezgefit by them, they being extravagant proviſions *conceived in favour. of harſelf and her 
_ children. 3 by which, and the debts owing to ſtrangers, the eſtaze is ſo exhauſted, that, on 
15 1 25th of July laſt, the Lords gave him an aliment 3 and though he be ſerved heir to his 
| Father, yet it is cum beneficio inventarii, and the. itate is burdened to the value; whereas the 
Lady, as ekecutrix, has d off a conſiderable quantity of moyeables, The Lords firſt 
_ deſired to know, whether he writs in Mr Home's. * were more in favour of the Lady 
and her bairns, or of the heir ; and having read the inventary, they found them conceived 
mare in favour of the relick and her children; and therefore e her to relie ve the 
ſame, reſerving her actiqn o recourſe againſt the heir as accerds ; hut thought it unreaſon · 
auie to det the cettification-go out without alle wiag her a competent time to get them up 
ont of the writef's hands; therefore! ſuperſeded exfrad. for 6ye monks, oh what: ſhould be 
produced un that time to he recti ved. F e ee 361" 
There was anether point accatred here, viz. That the bypothec upon 


mg in 


6 3+ bh 1 * 


t takes oy 
| place where the writer's account is not conſtituta but where they have either bond, tice. 
Kaet, or gthet pbligation.or it, then it cgaſes f; and here Mt Home has an obligatory letter. 
Anfavered,: Tliis additionil ſecuruy was none of bis prbeuring, and therefore he may ſtill 
recent a the hypothecation da gives lim in the papers till he be paid. The Lords thougbt 
in cis caſe he miglit retain the tits till he were paid. Some propoſed the dividing the ex. 
penee bet wixt 8 and che gelict ; but res deded, ſupra; ceſbruing har ion of 
"00 RCLOTE . ne 906. ode rot d 3 . wn e 9 my oi 
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on this ground, hät you claim right to the lands, as being crediter 'to Mr Jams Dovglas,' - 
be never waz inthe fee of that eſtate; and that che contract of N him no mbre 
but a liferent, in ſo far as the diſpoſitive clauſt vun „ to him im liferent, and tothe heirs! 
ee the marriage in fee; whilk failing, to che faid Mr James's heirs nad allignees har 
<< ſomever * nd:fo Mr Alexander Paterſon's right flowing from one that Wis a naked 
 Aiforenter, he xonldimever tranſmit the fee'to him or lis creditorst Anſevered, Whatever: 
aubiguity might ds in thar clauſe, ir was fully cleared and explained in the procuratory! of: 
__regnation,” where the tailgic/was . e e Nr there it was enpreſsly provided to Mr = 
James in conjund; ee; andthe procurat in t 0 che rp a 4 
Anh entering theseunts, creditors ſeeing him ar | y that con opp | were boanl'to Inquire 
no fat ther Pe des there were any diflonant clauſes in the contract of niarriape!”! The. 
Words found Mr Jamts fiar, though it was 4 feudum famininun deming by hi wife, 6 
Ipecially che laſt Termination being on his heirs and aſfignees; and how N 
the lands if he were onyx literenter? Then it was, 2do, alledadd for.” Karbe and his 
uncle, That Mr James Douglas, Paterſon's author, his right as null, as fd wing @ non ka- 
 -benie poteſtatem, in ſo far as Grate Greden his wift, and diſponer d him, Was not rig! * 


infeft; being anz retoured as heir to her father; whereas ſhe ouglit to have been ferved = 
beir to John Greden, her bruthet, who died been und ſeiſed in thir lands, upon a dif- 


pofition from his aher ee 16633; and ſo having paſſed by her brother, aud feed we 
to her father, her retout was ebrogeous and null: and though it win not make the'ingueſt 
lible as temere jurantes ſuper: aſtzam, Vet leſs defects have been ſuſtained to annul ee 5 
_ as Stair obſerves, Banat 3. fit. 5. 42. Thus a ſon paſſing by his father infefr; and enrer- 
ing to his grandfather, was found liable pan, 2 November 1671, Worin 3 Abd 
ſiſters retour as heir ta her brother was found. cl on the 
brother, though an excommonicate cas. 1th February 1627, Colvil; and u feeond 
| hrother: being vetoured on the report of bis elder brother's deteaſe abroad, it s 
found null on the elder brother's return, 1 1th: January 1673, Lamb; and a woman having 
been retonted ſole heir, it was reduced, it being verihed' that there was another ſiſter exiſt- | 
ent at the time, Hope, tit. Retours ſo that any ſmall defect annuls them, in reſpect they 
oſten paſs without a contradiQory 3 and much more is this Lady Earnflaw*s' retour null, 
8 to the fathet who was denuded in favour of his fon, who was infeft; and not to the 
fl on, as it ought to have been. Anſwered,” She neither could nor was obliged to take 
_ any notice of her brother's infeftment ; becauſe, 1mo, It Was buſe, holden of the fathers 
and nevericlad with poſſeſſion, he having died an infant before his father. 2do, As it was 
biſe, ſo it was null, never being regiſtrate; and what legal certioration could ſhe have of ber 
+rother's infeftment, to put her in mala fide ro paſs: by ber brother and enter heir to her 
father when her brother's inſeftment was to be found in no regilter ? Likeas a ſuperior's 
infefiment differs nothing from the vaſſal's as to the way of their conception, but is truly 
as infeſtment of the property, unleſs there be a ſubaltern riglit to earry the dominium utile, 
and the property z but here: there was no ſoch valid ſubordinate rigbt. Replied, That by t the 
ach of parliament! 16 17, anent regiſtration of ſeiſſns, a ſeiſin unregiſtrate is declared a valid, = 
good, and ſafficient-right ag gainſt che granter and his heirs; now the' Lady Earnflaw being 
the granter's heir, it taſks militate againſt her: and the like was found ſupra, 1ſt January” 
; 1 betwixt Keith and Sinelair. Duplied, Whatever that might operate agaſhſt the - 
Lady Earnſlaw, her hufband's creditors were fingular ſucceſſors and hits parties; and an 
unre piltered ſeiſin could never compcte with thein. The Lords fuſtuined her retour, in re- 
S of the anfwers, and ame the Wen creditors we Mr Weben bf uncle's 
u iestſon. 7» Inn "x $34 7-249 
30. 1505. bY the e roup and dle if he lands of Bal on " betet | 
"SitWilkam Hope | and: Mr William Gordon, mentioned 3d July i705; Mr William clothing 
— -artte. Morton s appriGag, to carry che tight of ſaperiority and the teinds, as be- 
To ang; long ago expired. : bv 10 3 — edged, That the ſald appriſing was null, ia fo "Ip as it be- 
di led tor un heritable ſam ſecured 10 infeftment, the requiſition. was wrong, being made 
anche goth of May 165 557 to 43 the wadfetoſom f 10, 0 merks at the Whitſanday 
383 ON bane 4 2 requiſition was d be made forty tvs before; whereas 
this was ſtarca ci ae and fo: . not beiag uſed upon the legal and <6nventional 
aumber of _ "ther a ok law or dt . This was but 4 miſtake in 


by N © | 8 


R 1 1 
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appearance of 4 Teond ; I 


REL tion made on the 2ochvof 
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the mY 
ment-of- Aale itſelf, Which would ha vr cleared. all, be now amiſſing· de, A requif. 
May 1655, though : it be not applicable to that year, Jet it may 
ſeerye as requiſition ta pay at Whitſunday'4656.! -Rephed,' The adminicles are not ſufl. 
_ «cient Withaut the iuſtrument itfelt:; and being a plain nullity in a decregt, the ſame can nei. 


: 5 ether be ſuppartod nor ſupplied. As to the ſetand, If che compriſing had not been ted: tin 


after M hitkanday 4656, thlexcuſe; miglit hold, though it is unufual to require a year be. 


+fore-the Term z bur! ſo.ir is, che apprifing wus led in 655, and ſo cannot admit of this inter. 


| 5 Gen N, The act teſeiſſory bears an e 


; pretation. Tbe. Lords thought it A Ham «feriptoris in wriiüng ay for! March; and te.. 
_ fuſed ta angul the the appri ng on chis ground. Whereupbn Sir William Hope recurred tio 
another nlite, viz. That:this requiſition was contrary ito #fandinglaw.ati*heaime, the. 
ing hes 17 act of the parliament hed! in 1641; changing the" terme; and »ordains 
* all. requiſitions of ſums töfbe ar Candlemas and Lammas, und no möete at Whitſunday | 
and Martinmas; and therefore, this being uſed! at the Wqhitſunflaysas null. i Anſwered,” Not 
84 this act of parliament, but the ver authority by pie eis er is Junditus taken 
away and reverſed by the general reſciſſor act 1g. 26 07, nhe-clierofore"ought not 10 %% 
: wunded'on;3;and Vact, deflaruiis, fays, ne who-eftes abrogated and reſcinded laws is gui iy. 
N 'Balſchoo4 +: likeas, the practice in Scotland after the year 1641 war in the-contrary,” and _ 
man uſeg their re eie at the Whitſunday, not. itbRanding that act, and ſo it 
Vas in deſuetude. Tea aha 4 beats no certification vf nullity in caſe of eontraven · 


xpreſs reſervation of decds done by virtue of 


theſe acts; am hat can be . aud ſtandard of out obedienee but dete unrepaaled t 


Oh the time neither do reanſgreſſions uf a la abrogate and anhul 1 it and the very being, 
. "habits and-repute' is ſufflejent to ſupport” a deed, as in the caſe! of Barbarius Philippus, J. * 
2. de ie, prætun. and has been fo ſuſtained in the caſe of deptived not aries and ameſſenpers, 
And it is enough to annul it, that it is foe e prubibente, 0 wry want dhe Expreſs certifies | 
460 of nullity, as Vinnius/ proves in his Select Queſtions, ib; 1. cap. 1. and the ys made 
n the yest 1641; having been queltioned as no rule to judge by, after their abrogation, in 
8 1 the oy th act of that pupſiament anent ititromilſion with rents of lands appriſed-from | 
 -minors.. The Lords, on the +8rh-of February 1663, Mackenzie contra Roſs, found theſe 


„ daz in 1544 wore te he the: rule of jadging/ and regulating all caſes'4h$t » intervencd be- 


EY Au mas not pleaded 49 anndl the ap 
5 5 lations ; therefore · they found this defect in dhe requiſition 3 
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was an va al in caſe of not bearing the name and arms, and, which bein generally re- 
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_ were alf aſcrtbibte to other cauſes, either being applied for maintenance of the family for 

that term wherein her Lord died, or to the carrying on of ſome levelling and other works 
begun in her huſband's time, and by the acts of ſederunts made by the turors ſhe was or- 
gere tg, perfect them; and ſhe was willing to find caution to refund, if, upon the event 

. of the count, ſhe were found to have received more than ſhe had right to. The Lords, in 

pes ok her offer of caution, repelled the tutors defence, 'and decerned in her poinding of 
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as falſe, by the witm 
not remember whether, they. were witneſſes. adhibited or not, or whether that be their real 
| ſubſcrj iption or not? Many thought that a witneſs's ſaying non memini, would neither annul 


Nor improve a writ, unleſe they poſitively depone, that they were never witneſſes to ſuch a 
man's 1 bſcription.; but this point fy not to be decided at this time. See Stair, lib. 2. 
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and in the held, elſe he cannot rave certification. contra non produce; otherwiſe he might 
-” diſquict all "the. heritors.of Scotland, and open their chartsr-chelt. The Lords generally 
_ .* ehought an apparent heir could not purſue ſuch an improbation, : where they had been long 

aut of poſſeſſion; but in regard the point Was new, they reſolved to hear it firſt. in their 
- own preſence ere. they made a rule. Ducy eat obſerves, that once the Lords ſuſtained 


an apparent heir to purſue a count and reckoning for e a debt of bis father's by 
- intromilſion, - 48 being his father“: 8 truſtee, eth i 


arch- 1637, Ho lome; but Stair, kb. 3+ 4. 
4. obſerves. this was not followed, a8. being unreaſonable. , | 


other. queition ſtarted; among the Lords, where 20 offers to improve 2 bond 
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_ preſenting the ſaid Major by progreſs, for pay ment; he alledged, That though he wWas 
Trved/beir to his daughter, which daughter was heir ſerved to the Major, and ſo he may 
 ve-thaught to repreſent him by. progreſs, yet he can never be liable, on that ſervice, it be- 

ing oe are null, and done per errorem, in ſo far as he was not praximior heres to his daugh- 
der the time of the ſervice, becauſe his wife was with child at the time, and afterwards 

diaet forth...a daughter, who being nearer heir to Her ſiſtex clearly excluded bim; and 
ieee char ſecond daughter died, his wife was with child, af, a ſon, who is ſtill alive, and 
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22. Di'te adeund. en en & 42." C. de petit. breit; "and in the Cafe 
3 I 0 8 | ow: Ear of Leven, and the Dukè of Nothes, in 1678, the Lon habe temoter 31 


= ; _ © (rhough ne neareſt pro tempore) ebuld hot. ſerve while there was the Rope and probability # 
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purſue him to denüde in his favour; With the 
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etch of u neßter, ſeting he had precuret both his own fervice atitf theirs ; ſo he 


Y 5 r PretÞtiont date: The Lords 8 if the Tinds "wherein he wa + 


gs _ ſerved Reif 16" bis daughter were adjudged: by nis cred? r bis 6wn debt; his fon could 


EEE uence, their Luther Veep found' ta have oo” right; and chough formerly. they found he 
Sei er pee wis See der vice "and" ;nfeſtaienc ab heitz: yet this day they a tered har 
anette, and found is ſer vice null, and fo'he Was not tia 5 in quantum he had 
dite deck as koter and aüwiniſtratot 4% His ſon, the true heir; seren a8 if a Jecond fon 
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3 irt James Scot and Alexanc e 
1 5 it cker of Edinburgh; was debited; Tat the! eciſion'of It was prevented by a ttanl. 
PR 5 AKctiön all etre ment beter in the e 980 the ea 4 ha 90 f li Toe! N. have ſhort 
=—_ a y abrrdyett the W Hf TIRE „„ . 
_— =. The fad James Scr, being herd Jerk of Mi by a gift J ben. Was, in 
. 1695 \#ecſory tothe laughter of one Philip pre Hang and) Wee ed. The relict, 
5 oY id King's Advocate, raiſed aw indictment aguinſt him before the Lords of Jutliciary for 
; 4 the e rime ; where he neither finds caution to Gt himſelf, nor does he appear: at the diet; 
Aud by- an act of adjournal, he is denounced rebel and Fogitive.. The ſectetaries looking 
6g dhe lad office of ſerif Slerkſhip as vscant, there i8 3 commiſſion and gift of it expede 
Je 


ER... fr of the ſud James's fingle e cheat; and gets it, declared After fight years abſence, 
_— 3 Mr Scot procures letters of Myns on an afſychment 1 55 to the nagrelt of Kin, and then ob- 
J Myjell y's remiſton in 704, and pers hi | 
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1 rator agafult Belches, that he bad the fole right to the faid office, and had not 
3 . 8 £ "oft n by his retiring” and being denounced ; and likewiſe' craving a teduftion of Mr 
be 8 Belehern Aft! Phis moved Mr Bclches' e raiſe? 4 counter. declarator; which being called, 
1 5 'Scot inliſted on tir ture reaſons of feduction: 10, That Alexander's gift was null 
= - 2 for hearing the modus vucandt, which is eſſential and neceſſary to all gifts of Pace. 26 


"ii got aw yů any liferent- office, but only his -moveables,” and he might have ſerved by a 
deßute and To the place not being vacant, there was Ho Jus\quefitam to "the ſecreraries, 


kana 10 pifts was a thing very decent and convenient, and borrowed rom the canon law 


der aft rom fat" anew gift.''/An/wered for Mr Belches, That he expre ng. the "modus va · 
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And Forfeſt could never quarrel his on ſervice, 


'rediice his feryice/und de helle Jure Hunt "Ai VERS" diligeace' wool fall in ole. 


x „then abroad, come | 


Wks; in wy two | 


er Beſches that ſame year,"1696 ; and, . fart her feenrity, he obrains 4 


axed from the fu iration ; ; and on I 
"ths N eg of his femiſſion, the diet 8 in the criminal cor: And then be 


1 Was truly no greed, cauſe, or manner of vacation, ſceing a criminal denunciarion 1 


in cheir-conedydnces'of church. benefices, but was not of chat neceſſity, as that the omiſſln 
thereof; inferred a nullity 2 and is only. requilice, where a declarator is in law to procecd | 


g 5 55 i Ke _ thereupon © 28 in gifts af eſchear, nonentry, and the fike + - And notte will think a charter 


null, theugh ie want the! clauſe of gu qurdem terre, which is the modus vacandi where they 


cenie ſiite ehe ſupetior's hand by refignation, if the proctrarory and inftranjent be clear; 


and how many gifts are there bearing no ſuch chaff And the nomination of the Lords of 


i . and yer none will-plead the nomination is therefore noll. Keplied. That it. has been 
„ ſuſtained te be eſſentially neceſſary; ſo that, on the 20th of December 1628, Weſton, 
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irs by act 110. Perf. 12; auc det 219. /pirl.'1 4. James Vi. where comninters.of — 1 
ibis kirks or church-yards,” und the sNaulrers'and-wounders-of perſons during the depen 4 2 i 
dence of ations betwixt- thei, after denunciation'are declared co loſe; their ſiferent of all „ 
1 polleſions, and' offices; * now, if the ſimple denunciation of itſelf operates that, Mo 5 0 . — - 
1 ere both ridicyſops ang upneceſſary; and the certification in the ac of fupiration N 5 "YM 
0 more bt that he thalt- toſe his moveables; and penal laws are not to be extended. Yea, 3 1 
a liferent*! office wil bat ſo moch as fall under 4 Heek which will indeed 5 . 0 
1 f emolaments, and profits of the. place but does not - forfeit!" rhe! office. Well; . "EY | 
A 6. choughhe' rerired*for-# while; that does not always. 4nfer guilr, where he has to.do „ 
with zowerful perſons who are ready o'tranflate the crime of themſelves upon others. 4n- 92 oh 1 
1 That the committing. a capital crime will not 5 275 Faflo infer the loſs of an olfice, _ PA 25 6 
By | 5 fie ir may be latenry 400 though it be kund wn, yet it mult be legally copnoſced- br. vl 
— Toms jodicis) procedure” before it enn fate . in law ; bat Where the crimina} 1selther 5 Sf "5 1 
8 or, on his. contutnacy for not appes is denounced fugitive, he loſes. _ — 
office, till either he be pürged and acquitted by an aſſize or reſtored per madum ie; F Ee” I 
none of which Mr Scot pretends. For a gerfon ſo denounced: for a capital crime becomes | 5 5 
1 nt pan; and, in \conftruRion. of law, is reputed, Oviliter mortuus, and. ſo: rendered 0 # 
; — to eterce any office, being infamous, el maxima capitis diminutione minutur; 3. and 5 9 
having bis office ad bien of culpam, his zie, fone juris, is a an end, and the culga is ——- 5 8 
_ -evered and declared, und fo bis 4 85 to the office is clearſy farfeited, and. terminate. "Yea, RE 1 5 
our law permits ar ny denoujiced for a eriminal cauſe to be'flain; anpane, if they reſiſt at their - = 
raking z and; by the the Roman law, fuch 8 perſon was infamic e intefabilis," and had tbis i £91 2 wh = 
rence: pronounced, adnotetur requirendus, and had all his-goods:ſequeitrated. And by the law | 1 
of the empire of Germany, *proſeripius bel bannitus” is put under the Lamm imperiale; and 5 
dut ok the ptoteckion af law:: and by the cuſtoms, of England, if a crime be found agaiat | 
one by 4 prand) ut'y, he is outhawed'; and if he do not compear within the year to — 1 1 
his trial, he: may be « executed ene apprehended, 00 felon'+ 2; (And'that a theriffclerk - 35 155 mY 5 1 
ip falls in the King's Bands by re ellion,'for-a-capital crime, was already. deeided by the Ries 
Þ the betwixe Mr Hatry Kinroſs and James Drummond; ahh July 16175 ; as Hope, . a 1 | 
Y I Hume, obſer ves; and Star, tit. Of Gun. Aud the Lords, on the Sth of Fe EE 5 4 4 : 
 broary” 1686, Archbiſhop. of Glaſgow: apainſt- Logan commiſſary «clerk of Dumfri es, f ound, er 
by his denunciation for a eivil cauſe, his office did not vake 3 Hot” he 2 this Anon nid © 
bo becauſe the denunciation was fine m which e implies, a contrario fen th it 
5 1 it had been for à crime, he might have forfeited his place. - Aud as to the pretence. . 
1 though he could not exerce perſonally, yet he might ſer ve by u depute, that isimpoſſible = | 25 | 8 _— 
for he being civilly dead,” and legally e the depure had no prineipel to anſwer "aj 5 pr || 
him, und pay the party s-damages. if he mal verſed, as our law requires tes; and that a evil A | 
death has all the eftecks of a natural, ſee. Anazas Robzreus, bb: 4+ Fer> bar. cap. 16. And 
whereas he denies the crime; the ſame is notonr, not only by his flying and denunciation, | 5 8 9 
but his taking letters of fliyns and a remiſſion, which Ar W Mackenzie OT 15 e „ 
. Clear confeſſion and acknowledgment of the puile. „%% 
5 1 rg - 1706. Lord Minto reported Dotor N con it er N n ad | 
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w ady. Jean Ramſay, ' relic of Sir Patrick Brown of Colſton, in her teſtament, by way — 0 
of millive letter, nominates the Lady Piecairn, her niece, her ſole execuror andiuniverfll— 
leg lar; büt ſome months after this teſtament, the aſſigns : 2 bond of to60D merks,” — 
to her by Mr Watt of 'Roſchill to the Lady Idington, her brother's relict, in liferent, 

7 YN Rachel and Jean Ramſays, other two of her nieces,” in fee.” After her death; her cabi- 
3 and papers being ſcaled up of conſent, the Lady Pitcairn breaks up tho ſeals, and takes „ 
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1 riff” was incompetent, «this dipping upon property, and a competition of tights, to which 
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_ rant, and ſo they ought te be afoilzied. - - Anſwertd to the Hirt, The clauſe-is opponed, diſs 
-poning the whole feats without any refer vation; et gu omne dich, nibil excipit. To the ſecond, 
"'% he Viſcourit had prorogated the joriſdiction by propening Feen, defences ; and it be- 4 
mnie a riot, it was more proper for” the ſhefiifs in primi Who have a mixed ju. 
- _  niſdiction,. partly criminal and partly civil. To i: third, wrong could have no warrant. . | 
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4 3 peteney and inquiry; but che Lords d the bill; and remit ted it Eo: the ſherif, and | 
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5 = have, by” their moſt ancient charters, right to the ſhore-dues at their port and har- 
3 | bour, for repairing and 'opholding che pier; and by a gift from King-Charles I. in 1636, 
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| che by the claim of right/and this farther appears. by the gath act 1387, diſchar- 
ging all impoſitions whereof there Was no legal warränt tie wn; and da ener act 1661, 
E 1 96 7 tions not allowed by parliament are diſcharged; ſo that bock poſitive law and tbe 
_ natural right of the fubjet” concurs to Hberate them from this Mogul: inipoſt';, and; as to the 
' thore-dues, they cannot” be liable, for they uphold their on pier. {aftorred, The privi- 
logs of, manufactories is only an exewprion from dues payable Yer crown, but not thoſe | 
3 ns given to private parties, ör corp rations" and ſocieties ; and the claim of, right only con- 
"2 Koons theſe FEY'S . two 1 on oe "ry 'of os which So moſt vo of "EP "AE 1 
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3 1 5 King c les u. ot; An mn ede Judas; «6 200 
1 can 


S What belengs ie dhe moſt part of the royal bordugbs in Scotland. The 


onghe theigeneral d of reve importance, (gh nor n this ſpecial one ofthe glaſs 

manufaQory),. chere being a danger threatened on he one hand to the inteteſt af many tft 
he the. de a. ac as much indon venjence on ehe other band, if ſuch grants not allowed 
y-parliament Some to be ſuſtained" by a deer the Lords + therefore they ordained the PKG 


. 
i 


.3 ale to be e ene on preſence. f 
=”  Febrwary'4 3.1706 Lotd alkice Cierk repe 


1 That chough/the ground of the charge be an accepted bill, yet he offered to pro 
the e 


5 never crave; the price till be deliver che thing fold, that being cauſa daa cauſa bn ſer 
_ Anſwered; Whatever. be the cauſe of the bill, there can be no inqui 


L all commerce 5. and that, by the laws anent bills 


1 the. rſt creditor 1 in the bill and the acceptor,” and againſt him it ſeemed relevant 
to prove its cauſe by his Gath; and therefore bey ordained Gavin Plumber to depone, if 


veable againſt bills, except Gallehood and payment onl7 


3 net, t here * 


ik, be ſhould compear and deny his acceſſion thereto. 


peting, Leven craved preference, though poſterior, . becauſe firſt clad with poſſeſſion ; the 


. 


f talerable, but is on a 


225 = ſolemnity, e meſſenger. made public proclamation 3 the deſign of the law being; 
| 3 "ow ad Ins: with: * audible e as * come to the ag of all * 


ever be entended to what our princes had heſtowed for che common goad of = 3 5 
= co defray; and ſupport-their neceſſary incident expences, | elſe this wou draw 8 


ported 88 Plumber anne Ad Sw 5 
rer. Janes Houſton: draws à bill on Archibald his brother for Lii#2 Sterling, „ 

payable to Gin Plumber, Archibald accepts the bill; but afterwards failing in „ 
Ef is proteſted again (t him, and being regiſtrared, he is charged thereon, who 3 Un this „ 


bargers oath, chat the true cauſe of it was the price of the Na Ss of hip 5 
ls by- the ſaid-Gavin+to him; and that when he came ie take poſſeſion'of the ſame, he 
5 5 by borromries" contrscted upon it before the ſale 3 and ſo Mr Plumber can 


5 ty after acceptance. 
WW de bills being as current as Iyiug money beſide. -a merchant or factor ; and 40 adair foch 
8 gances Would be ſuch an interruption and deſtruction to trade, that i it would confound 8 
9 8 NO exception, though it wers compenſas _ 
die ie admitted apaink cheir curreney.  Anfeeered, This may hokt as co foreign bills, but 

_ - this-is an inland bin; and though the act of parlament 1695 communicates to them the 

= of ſummory.cbarging,: yet ir Would de mighty inconvenient to allow them all its . 
5 A 90 her os much debt is now tranſacted” by bills without any. relation to trade. 5 
25 e hy 9} Hs: nor eee 0: ir aroſe whether that . 


© Ka 25 8 to ane or. ry parties; - to * 1 to 1 2 9 5 28 5 us] here | it 4 0 


it was for the vendition of the fourth part of «ſhip; and, that being acknowledged, then 
allowed him to prove he was debarred by preferable debts affecting the ſame. It were de. 
Fable, that this: point were fo regulate by an act of parliamenr, that no N N what- . 


| * Eau die. A ſon of Ballantine; of Craigmuirs being ſuſpected of conkerſeiting the fig- | 
as, 4 warrant granted to James Napier a meſſenger, to apprehend him; which 
he 400, but a/ledged, that above twenty men came and reſcued him; whereupon” the faid 
E Napier being called before the Lords: for ſuffering him to eſcape, and ſome preſumptions ap- 
peasxing, that he had colladed, it was propoſed to ſend him to priſon; but it was thought 
fitter to leave him at liberty toiſearch if he could recover the priſoner. and ſo'a bond Was 
dien of him under the penalty of 300 merks, to appear when called for; and it was 
thought convenient to prevent ſuch forging in time coming, that the writers ſhould: uſe : 
better wax, aud the-impreſs; of the ſignet ſhould. be deeper than now it is, and the pre. 5 
ſenter of che ſummons or letters ſhould ſubſcribe. his name on the back of the paper; and 
Warrant was given to her Majeſty's advocate to raiſe a criminal libel of falſehood 9 7h 
_ the aid Mr Ballantine: all — difficulty. was how to furniſh, him with - probation. farther  . 
than his ſeeming to own the guilt by his flying; which an aſlize would lee: Tuſtain alone, 


Februam 14. 106. Lord: Halcraig reported the Earl of Faw contre Nicolfon of Tra. 
15 brown: and Durham 'of Largo: They being all creditors to Young of Kirkton, and com- | 


bother repeated a reduction ex capite inbibitionis. He vhjetFed. againſt the inhibition, That it 
Pas null, defective, and informal, in ſo. far as the execution deſigned neither the party in- 
 hibitor.nox inhibited,; which, if it had been on the back of the letters; bad been the more 
paper apart; and the calling them only $ the within deſign ed,“ is ap- 
pheable to any other perſons of hat name, or any other paper as well as this. 240, I wants. 
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IT for the att Wo en —_ relate . to 8 and not to indibitions; and een 
is execution was befure that act. Te ie 24, he 'execution; bore” "the: thice opeſtes, TRE 
aan open ang public reading, which can be no other but pre mation, and the fame cine 
ST in other werds. The Lords having taken trial how - the yle run in 1657, Which was the. I 
die a mir 1 and having found many of them were conceived in the ſume manner, I 
|,  _ fo it might'be+*a-dangerous-preparative s anne nem on Tuch:: - onniffions,” and might 2 
r doorto queſtion-many” Higences znd ſecurities, and-; that tlie 40 rag oE the 'Y 
execution put the matter beyond all dubiety,” and: aſcertained” the perf 1 
not be 8 eee 15 ee repel (af | 
„ | the-inhibirives. e 5 VVV! 
ein n er . Moriſten toning Thee C. iderwoed'in D. W 6 480 Ht of 4 
SF - Elderthaw;: eported by Rankeillor; This was u Tome de in the tank lug of theereditors 
-_ + offlomeof Eccles: | Moriſton objefted againſt the other rwo adjudications,” That they were 
= *' © null, 10, Becauſe their deercer” tognitanis*tauſu, an which their adjudication proceeds, does 
not ber that the: apparent heir was/cited to the proceſs. though a kiratſen de one of the 
mot efſentiabparts of a purſuit, and juris natur alis, God Himſelf not Ppronom eing ſentence 
ant Adam vill he: called him. 240, The decreet "1s" taken before an incompetent” judge, 
iz the commiſlary of Lavder, againſt their i injunctions. Anſwered to the Te "Thouphthe 
 _  deereet do nor ſpecially bear heise words, that he was lawhally cited, yet i is Clearly m. 
plc in the production, mentioning the executions! ingenert}; Jikeas it iS ſupphed by bis com- 
= - .  pearing and producing a regunciation to de heir. - Toe the 24 <Premus op auen vel of 
ren approbaterius wel Seclinutorius but ſo it is, the defender appearin ng dick -prorogate and 
3 homologate the juriſdiction; and though in theeaſe 'of Weir of Nee crepifiratcn 
. Ain the commiſſary's:books Was rejected, yet to caſt ſuch {decreers, 004+ overturn. 2 4 
|. - . - - ſecuritiesm thernation.” The Lords remembered in the chſe of Mr awd Dew 
—_ 3 David French, a decrect was annulled for not mentioning che cbarge t6 enter heir, ht 
ES was no produced of a date anterior to the raifng- zof the furnmons;; bot they Thought - 
| | this caſe not alike; and therefore . ee ant fataincd che decreets Cognition 
: cane and of adjudications, s. : "7 . 
++ February 15.1706; -My William Carſt; irs principal 7 ofthe college 0 Eainborgh contra 
3 « Capt. Vanſe of Barnbarrow: MrC: ſtairs, as one of the Queen's chaplains; having # gift ofthe 
| « E<moluments of the (chapel-royal,” purſues MrVanſe for his teind-duries payable to the pre- 
A i bendaries of the chapel, bu G am old tack lic quidatingyir/ 40 L. 473 Scots yearly. 14. 
. predeceſſor has another tack. obliging tim 'to-pay E400 to two mmiſters, and | 
3 : 8 7 L. 53 or 80 merks to the prebendary 3'fo he can be charged oy Mr Carſtarrs, as eome in 
„ the prebendary's room, but only for 80 werks; 3 but if he will relieve him of the two miniſters 
44 EO then he l: pay hin the-haill quota of ] E. 453; and that this'raok was ratifted by the |} 
_ 5 vommiſſion in 1648, and a prorogation for 100 years then given bim. "Anſwered, He was 
__ net concerned-in chat tack, wien as it was null, being fet hon che Biſhop of Gal. 
loway's conſear, ſo it nevet took effect, but only the other tack, *corform-to which tle 
dean of the chapel - royul has been in pelſelſion of 'the haill 1.453 theſe forey years by gone, 
though akirkman needs ne more than thirteen years, conform to the rule of the hancery of 
=. Hons: Triennalis et: decennalis poſſeſſor non tenetur docere de Fitulo; © Replied, That whatever ta- 
A 3 1 - vour: e yet Mr Carſtairs does no ler vice for this gift; and poſſeſſion on- 
= 5 * infers a preſumptive right; Which can never be obtruded againſt p lain pofitive titles, a6 
are here 0 wed ; and that they were not ſooner founded on, is bans he has recovered 
them lately ont of his tutors hands; and it wete à jeſt: for John Doull, the agent, who has 
acquired the right to be archprieſt of the eie kirk of Dunbar, andtany lay Eord of .- 
HG; to plead poſſeſſion for a ſufficient title, Which was only introduced in-fayour-of kirk- | 
wen. See Yirleton, tit. Brektacks and protogations; and Davie, 48th June 16 29, Dunbar, | 
 _ '. * "The Lon repelled the defence, md preferred Mr Carſtairs in reß dect of the bygone imme- 
mori petenz; and theugh'ſeven years may introduce a ory judgment in teinds, 
2s wel a8 in lands zi yet here there being r preferablẽ· fight, preſeription was required to take 


Ir away; and char Captain Vanſe could not prove: that the rack 75 founded on "had been ; 


=. 7 clad with poſſeſſion, and ſo taken eſſect within theſe forty years . 
3 February vg. 1706. Roſe Fincham, reli of James Motthoad . younger, 
=; _ apainſt her facher in- law, Braidiſholm elder, for modifying an aliment to herſelf Ae her 
1 children, during the dependence of a detlarator ſhe. has for a terce; in reſpect her buſbant 
I 4 was once infeft, though the ſeiſm be now abſttated;” The Lords refuſed to modify any 
_ _. limentfor the-ckildren, i in regard the · gvodſſre offered to take them home to his own houſe, 
and to aliment them as he does his other children; for though"infants are not to be taken 
from their mother during her viduity and their infaney, "if he offers to'keop them gratis; |} 
I if ſhe ſeek aliment for thom, the grandfather- may ſtop it by accepting them into W 1 
eie Bur the Lords wand th ee vs en Mowines for ke erpence of, in| 
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92 : 55 log: 40 Adolphus Durham, Thomas Hawilten of Boghead or Foulſheilß grants 
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= bad pen, the! diſtance of time, nepligent writing, a man's age, or his indil- . -* .,q 


Jehlelt law full ſon to the ſaid George Henderſon, writer hereof, and the ſaid George Hen- | 
| Gerſon” ſo.that the writer has no deſignation, nor his ſon. who is only deſigned by his 
father, and he is no way defigned. - Anſwered, Henderſon the writer is deſigned as 
ies et Auchcerhouſe, and it is both intended for his deſignation, and of the place at which k 
| it was ſobſeribec, the country- writer thinking it a great piece of  Jaconic. eloquence in 
one wor ee express both the place of ſubſcription and his own deſignat ion, and therefore 
ies clauſe is conceived o bear both without any incongruty; and itris notour that 

ie dong is Henderſon's hand- writ, and that he lived at Auchterhouſe ; and this being 
_ —cefigning ide | writer, it would not have ſaid at Auchterhouſe, but in Auch. 
diebe Nert the locus contractus is very eſſential to all Writs. Vid. Bartol. ad 5 


1 556. D. de elenda, and Stair, lib. 4. lit. 42. 8 19. and this bond being poſterior 
ide ad. of-.parliament 1682, the want of a deſignation is nat ſuppliable; and to de- 
e father by the ſon, and the ſon again by the father, is like the Colziar's circle. He 
believed as the church believed ; and being aſked what the church believed, he replied, ven WM 
| , Ihe balieved..-/The Lords thought it was but an error, and; ſeeing interpretation "muſt be Wl 
dee quam pereat ; therefore the Lords tæpelled the nullity, and ſuſtained — | 
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dis tight roany alligneys-' | 4n/wered, He had power to aſſume <partners,Phich he 
©  "  alid;thar they had expended-above L. 1000 Sterling, in-repaiting the houſes; and bu 
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poſſeſſion, in putting on padlocks:uponithe'doors, and turning his beaſts inte the park, and 
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> . void and expire. Skaills turning bankrüpt, Sir James raies 8 derläratör af che Irritancy 1 
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and nüllity of the tack; in which Cochran compears'to defend, and Sir James o 
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24. They muſt have reparacion' of their damages by Sit James's debarring them from the 


Plied to as a juſtice of peace by ſome of Skaill's/creditors, he ſecuted the Yoors that the 
 gopds: migit not be abſtracted; but made forthcoming, and their pretence of dam age could | 
dcunch che irritancy purgeable;/and thar their failing to pay tbe tack- duty aroſe Abrough Sir 
_ _ _ James $:debarring them ftom the poſſeſſion « $ | du 
receive the: confideration of their damages hoc ordine. And ſome propoſed, tha t it not being 
Tealamable for che tackſmen under that pretenge to rerain the whole, therefore, that they | 
might pay up one Near, and let the other lieg till the event of the damages appeared; but the | 
Tortds left the regulation of chat hole matter to the C n 
keſtoriag them immediately to che 
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„ Poctot Fraler and Doctor Muirhead his executors, and Sir Themas Burtdet then of Leys, to 


| Sefoverlcer and traſtee for ihe legatars. Doctor Fraſer, in 1642, grants be 
ttnzere was little done, till his reſtoration in 1660, at Which time the Laird: of Leys went to 
London, and tranſacted with Sir Alexandet Fraſer for his bone 
ry of ebe legatars, ar leaſt; recovered ſundry of their diſahar 
Chat haviag obtained right to five'of the nephews and nieces ſhares, purſues Sir Thomas Bur- 
__ *_ Hetnow-ofLeys, as repreſenting his grandfather,for payment? WBO alladged, imc, They were 
in na ſuch prapinquity and xe 0 . eee 
and ſo their ſhares fell under the jus-mariti, and their huſbands had not aſſigned, but only 
themſelves. 340, That the legatars were more in number than 29, and ſo the ſhares of thir 
nom purſuing behoved to ſuffer a proportional abatement, ſeeing that would reduce their lega- | 
cCies tes ſeſs. gte, Hs offered to prove, payed and diſeharged.  An/wered to the /,, The pro- | 
pPoinquity and degree canner be denied now, ſeeing in former debates: that was yielded. To the 
de Fae legacies bore annualrent, and ſo fell not to the huſbands, exce pt guad the current an- 


©, ed, ſeeing there are no more nephews or nieces condeſcended on. And is to the 4th, They 
_ offer to prove theſe diſcharges were not ſubſcribed on payment, but pe numerandæ pecuriæ, in 
. thismanner ; that Mr Robert Reid, the teſtator's brother, being intruſted with theſe diſcharges 
by the leveralilegarars, he, upon Sir Alexander Burnet-of Leys getting his ſon Mr John Reid 
into that good benefice of the parſonage of Banchroy, delivered vp the diſcharges, which were 
depoſitated beſide him only in truſt, without any payment; and they did adduce many quali- 
fliſcations to enforce the truſt; che parties being alynow dead by whoſe oaths it could have been 
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Cabin 24. Pee Sir iat Dick "of Pretonild againſt Jen dre, d Mug, | 
 for:21 +years, for etecking a (ſtarch-manufatory' there; paying . 360 of xaek-duty, win 


This irricancy, that if the tuck. duty wete not punctually paid each;year, the tack ſhould be 
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7 of aL 1] 0 7 A a td 7 ag | bjeQing, 1 
that he had no intereſt, in regard Skaills, the tackſinan,” wes debarred from making 8 J 
Jin 


wöest and other materlals for their manufactury of March; and he had v6 ober 9 . | 


of reimburſing himſelf bat by this tack! 
That the. condition of the tack was ufurary and odions, and at worſt was purgeable at che bar. 
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The Lords ſuſtained his imeteſt. Then he-alledped, 1 


3. 


4 


Kating the graſs thereof, whereby they are danmified in more than atyear's vent. Anſwers, | 
That this being aconventionat and not a legal irritancy, it was nat purgeable, eſpecially now 
after two years failure; neither did Sir James occaſion any damage to them büt being ap. 
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not ſtop his declarater, but behoved to be liquidated in-a proceſs by itſeff. be Lords 


of the houſes; and therefore deslared they would 


1 + 7 . ke trial 3 d. a 8 I 

what was their true damage, and how much mnould be-retained*on'thar account. Sir James 

oa their true damage, and h W n ch Au be sretaine on that account, ir James 3 
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aden dis. - Joby Stewart writer in "Edinburgh againſt Sir Thomas *Burnet-of Leys. | 
Alexander Reid, doctor of medicine; in London, by his teſtsment in 1639 leaves his eſtate 


Fan n 1642, grants bond for 43,400 
of; but the troubles coming on, and hefxetiring with King Charles Il. 


ond, and; on his return paid ſun - 
pes. Robert Stewart of Innert. 


lation to the teſtator. 2do, FThat moſt of them were married, 


nualrent, unleſs it had been before the term of payment. To the 34, It is not to be regard. | 


and Sir Thomas opponing the diſcharges in bis band, :denied any ſuch truſt. Mr Stewart, 
for convincing the Lords, adduced many arguments, and amongſt others thür following | 
Preſumprions and authorities of lawyers z elta judges go oftimes on ſuch grounds, ſuch as, 
_ 140, Trutt with us is what the Roman law calls Ideicommiſum, and may To | 


f. 
proven indi 


. 


recti by pregnant preſumptions and. eireumſtanees, ſuch truſts being managed with great | 
*caution'and-ſecrecy.; ſee Stair, 5. 4 tit, Probation extraordinary. Next, fraud and circun | 


vention being odious, are by the eivil law allowed to be proven indubitatis proſumptionidus. 
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Ac in civil caſes, two or more preſumptions may be joined together to make vp a full proba · 


3 
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tion; and in falkis entiquus, ſcarce within the memory of man, (as thir legacies and diſcharges 
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e eren) 1669, Rule ; 24th Febraary 1669, Ea of Annandale z in 
Which. tralf was found probable per famam communem, and other evidences: And atthough 
: 2 bs e po OR 77 { INS OED LORA THEN ag SO le R +1 ß 2 | IG ATA I DER 
' now by the 23th act of parliament 1696, it can only: be proven [cripto vel juraments,, Yet” 
_ cafe in ks 
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See this ea 
| _ of diem and heirs of his body, it being tailzied to the ſaid Adam Gairns ; and in the rer 
which happened in Ockober 1. 


fkegafred do repair it, as being che next ſubſtitute Har), that the ſaid tenement ſhould (and 
affected th the ſaid expences* wared out, in caſe he deceaſed without heirs of his body, 
- - and thar the fee deyolve to the faid Adam Gairns. Alledged, Whatever reaſon there might = 

| have been to pur the tenement in the condition it was in before the burning or demoliſhi 
- yet thete was no ſort ol neceſſity to exceed in ſuch extravagant reparations, and which 


it ding his poſſeſſion 3 and: the eig 
tte fkat h öf barar lands, whereby che ird part of the nec 
tions. * Auſtwered, Phat the reparatipns were. authoriſed by the dean of guild, and proven 
© by the. work men's depoſitions; and he being only liferenter, it was reaſonable the ſum ex- | 
pendech mauſdh affect the fee, being thereby meliorated; and he having borrowed the money 
wb which he repaired it, the creditors will fall upon his ſiferenc of the tenement, and leave 
dim nothing, eſpecially being claimed by Halliday his creditor,. and being in rem verſum, 
Which by the Roman law gave a hypotheque in the houſe or ſhip repaired, 
. thought'the fee behoved to be affected with thir reparations, * but doubted whether t 
_ _ renter or fiar ſhould pay their annualrenr, or if the mcliorarions muſt ſtand for that, 
ſl given in by Greenhill, againſt this-interlocutor, upon fandry 
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iy to debare the grounds of the truſt, the Lords afloilzied 
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Euodem de 
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ofs as his debtor, and takes our a decreet againſt her, under that general 


theſe ſort of goods having no product, as for her damages. 
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T7 


procured del mentis novercatibus, and far beyond what the. eſtate could bear, and contrary 


__ to rheproyitions-made to him in his mother's contract, he craved to be reduced, as contra 
#3 1 muptializm, the obligements of the firſt contract beigg onerous and prior, 
Aud ſo ou 
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ght” to” be firft performed. A ledged, The purſüer having ſerved himſelf heir 


$ — 4 


Fe 
* 


IG 3 5 8 k ! 


immun er audit, fi a multis fi ; Farinacius, e d g 
bum 1 15 and this cauſe has been protracted and delayed ner 1680, that it was firſt raiſed. 
And, in the Taft 
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February 23. 1706. Mr William Ayton of that IIK, againſt the Lady, his mother:in- < 
law, and her children. He, as heir ſerved to Sir J. Ayton his father cum beneficio inventarii, 
_* purſues reduction of the proviſions made by his father ro my Lord Colvil's ſiſter in his ſe- 
_ cond contract of marriage, giving her twenty two chalders of Victual, and 40,000 merks 
dd the bairns, beides L. 16,000 Scots he gave them ſince; which being exorbitant, and 


die wages of ehe expences*his predeceſſors were put to by many journeys te London, 3nd = 
'  -gtherwile, ig ſeek ing in che kund for paying thir legacies, Stewart's lawyers not being ren. 
- « Sir Thomas Burner, but it "was 
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JJ deci ye often taken ray le by pre; 
=  ſamptionhs of. truſt, as 22d February 1665, Kingſton; : N 1666, *Executors W 


nd of thir diſcharges was prior to the ſaid zct. Leys hkewife crayed deduction and 


refdicatſons on it as ſtood 4000 merks; and then purſued Adam Gairns (whom he aeg 
), that the ſaid tenement mould ana 


CI 


Faden de Elifaberh Henderſon, relidt of James Roſs ſtabler in Edinbargh, purſics 

- Dunbar of Thunderton in a ſpuilzie, in fo far as he, as rackſman of the exciſe, having ob- 

_ tained a decreer againſt John Roſs brewer in Edinburgh for L. 1000, he arreſts in the 
hands of one Mrs Ri Dt A her, un t gener: 
deßigoation, and chen ſends to the bouſe of this Mrs Roſs, and poinds her pewrer-veſſels, 

Au other goods; who not being the perſon in whoſe hands the arreſtment was laid, raiſes 
A teduction and ſpuilzie; and he offering to prove by her oath, that ſhe was the ſame indi- 
"Uidual person, die deponed"negariv?, and then infitted in her ſpuilzic, which the Lords 

ſuſtained, and gave her the benefit of her oath in /item, nor ſo much for violent profits, 
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5.42. 1706. Arthur Temple and Haliday, ces Adam, Gairns of Greenhill 
rthar baving right to a tenement in the Lawn-market of Edinburgh, and failtt . 8 


i October 1701, this e ro ſtop the © = * 
progress ofthe fire, the {did Arthur did not only repair it, but mage fach alterations gd — 


| here uny tim, will bs of no ufe ro the next fubtiroe, "but will decay and heed new re 
pass; ess, be being far, the debt is exrinR and conſolidate, being both debrot dg 
V 
affix them to a third party, ſo as to 5 them up as a de 
found and decided, between Lord John 


ther the life- 
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Ns MK > 


paying ot che gebe he nr 

up as a debr-on_ the eftare; and was fo. © 7 
R n Hamilton,” gom Earl of Rogen, and che Earl” 
ef Cillander; in 1687 ; and to make this 4000 merks go alongſt as a'burden.on the tene. 
ment, were to annihilate che fee to the next ſubſtitute, for ir would exhauſt” che yalue'of f 
| — The renement, and ar this rate liferenters were "guiners, if houſes burnt down mut be 
wholly repaired by the flar, and no part laid on the liferenter, who was hound to uphold — 
eighth article. of the act of parliament 1551, determines + 

| eby the flac pays only a third part of the neceffary repara- | 
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5 of . 5 of it TY 8 TY can-n W teren 8 M . CN 
A 1 er's . N is nde! to fulfi all his obligements, and, becomes. both debtor: and-ereditor.; 3 
adilio hæreditatis being attus-legitimus qui nec. diem recgput nec condutionens.. ee, Though 
Dis retour does not expreſaly: bear rationę proviſtonit in con matrimom al, „ Vet materially, 
3 i ports it, ſeeing it ment ions that lator prefentiamis the ſon of the firſt r marriage: likes, 
bei is ſet ved on the act 1695 cum. beneficio invehtarii and having: both the characters and 


-- capacities as heir of line and heir: of the fitſt marriage in his-perfon, . he may make uſe of 


4 e en of them that hee f eaſes, as was found: ay and Man of Salteoats "Is paipt rs/Mar- 9 
3 nan, ; ang etween, TRE Kennedy and Arber OO 5 See this ee ibi ] 
wn 5 5 odem te” "Had! Rankaillor-avexecntor DPF RUS to Sir. John A 99 ut” inet al 


athers, his debtors ;' " alledged, They: could not pay, 290150 the . alligned- to:the 
_- children of the leeend marriage, and the aſlignatiogs-intimated,. and who compeared and 
5 _ raved} preference. *Mledged, 'T he afſignations: were pratuitgus,. and. - 10 Better than dona · 7 


1 1 tions mortis gaüſa, end- can «never-compere with lawful creditors.  Ynſtwers They were | 
EE 9090 „and cannot be reduced on the act. of Parliament. 168 l, nkels.Lord! Lankeillor. ſub. 3 
+: fe tharoin John was under diligence at the time, ar bankrupt; 3 9wh ereas they offer 8 
pfade die left an eſtate ſufſſicicnt co pay all his debrs and more; Sce Stair, it. Reperations, 
EE... 5 - 3 he Lords 2 8 2 51 He or. an e moc dation, ab recommended 19 o the parties . 
3 tee. 75 VVV 
| *% 958 5 25 K "Febrnary 40. 175. Sir e N mY Abborhal, 59 5 Millet r 1 * Kirkaldy 61 


_, others.” Miller becoming caution: to Sir Andrew in a W of. L. 400 due by Thomas 
_- "I is müller, to bim, and being charged thereon, ſuſpends,” that: I the 7th. aQ-1695, 2 
==: - n= he is: free, becauſe. not purſued*within.. ſeven; years. © Anſwered, Sir. Andrew wWas minor a 2 
5 - pare of this rime.”. 5 " Rephed, In thir mort preſcriptions minority- -neither. ſtops,: nor js inter: | 
= -unleſs it expreſſed in the act. Duplied, Minoricy | i an exception in the cow. 
man law, and takes always place unleſs it be excluded,” 4s it is hot here, . guet de jure, ex · 1 
ept it be diſcharged: Ihe Lords conſidering the ſtatute was new, Aa mY A neat precil 
Point in Jaw, they: continued the deciſion of. It till June next. 
VöC”d February. 27. 1706, In the ackion mentioned aft cortent,. Sir Jobs fs ay. [ap Ge den, 
ꝑ—S againſt the. Lady: Cart roſs,” there was a nl given in by the. ady, bearing, the. had raiſed 
anew reduction and improbation of Kenleſton' 5 bond, and, had: ground deo belieye it was 
burn copy. made by Mr Patrick Falconer,” keoper: of. the *minuce-boek,, and that he had 


1 5 Joh ago deponed de, but his oath was abſtrated and amiſling 5\ therefore craved he might 


1 


 bere-examined on his knowledge of the making up of this bond, wherein he Was made an 

2 oy i Innocent. tool, Anſwered, img, Sofuch, examination could be taken to Jie. in Tetent's, ſeeing 

55 OR e 'proceſs-was neither ſeen; nor returned. 240. E Was i Anita et "judicata by a former 
Sh 12 decreet. Jo, The principal Pond a5 not in the, feld, Witbout ſceing- of Which he could | 
ma depone; kess, he behoved-ro get up his former depoſition ; neither is he yalerudinary, 
„ needs to be inſtantly: examined, and at beſt be would only! be: a Hoyle Nagels. The 

„„ Lo ds refuſed to examine him in this kate of the proceſs. „ 

=. N Eodem die. Colonel Erſkine contra Sir George Hamilton. 55 . In-- 4678. ; DRY 
= "Vie Earl of ancainden and Sir Robert Miln, the Earl diſpones Tulliallan irredeemably 
1 . 4800 Sir Robert, who. gives him a: reverſion, thar if che Earl; paid him L. 30,000 betwint 
2A Maftmmmas 1685, then he ſhoüld renounce the lands, RE they were to be Sir 
| . 5 Roberts in p ropereys on paying L. 10, 0; farther, in 1685, the. lands ate not redeemed, 
- = x =o Sir Kobert and Sit George continue - to polleſs, 'Golonel Erſkine, as purchaſer at 
=  ÞIÞheroup, purſues 3 declarator of redemption and extinction. Mledgtd, The redemption = 
| was expired, not being uſed within, the time prefixed. -Anfwered,. "FheArritancy, ne ver be- - 
Jing geelareg, it is yet purgeable and open. ' Replied, That holds in penal conventions, but 
= A Tevertion was given ex gratta to the Earl, Sir Robert, having the. preferable-rights . o 
J Taulfahan in his perſon before that -contra@;* The Lords found it, yet redeemible.; but it 
1 being! ſtarted, Whether he Was not to be repute a Bana fide poſſeſſor after the 1 685, 4.5 as he 
1 5 cannot be made. countable for the. ſuperplus mails and duties more than paid him. bis annual 
> rent of the L. 30 7000, frufibus in ſortem non e ie 8 5 es d til 
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es; 1 806. 5 N comra Wir, | "Mr. Ihe : acbanan, Writer in \ Edinburgh, 

- purſues Mr William Wright of Falkin, Doctor of Medicine, for 700 merks ,owing bim 
V James Wright of. Kerſe, the defender's brother, whom. he repreſents, for diſburſe- 
_ ments of law, and his pains in defending: him sgainſt John Callander's pift of recognition 
=: Craigforth; and baving no Written inſtruction for; the debt, he refers the libel and pro- 
985 me of ayment to Doctor Wright” s oath ; and a day being taken to produce Muy to de- 
5! in h wed the term was rircumſcribed againlt him i fot not nn a but ay, | 
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dine he ſhould. be admired and received. He now iter in a bill, with a-reftificate of his 
_ jhdiſpoſion anch inabllity to- travel; and craves a commithon'to Yepone at Glaſgow, where 1 
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neee, ee No relpeR to. his reſtificare, being impetrate from chürürgrong de. 
JJ 
/// M mm) . ©, 
jf a commiſſion be;granted ; for Mr Buchanan has two perſons Who heard bim ſay: to con- "v.52 1680 
//... V x6/p0 wo/Glaſ | 
_ gow; {a de mail depone here. Phe Lords thoughr'the commillion-was too long u ſeckine , 
and chat dhe xeſtificare was nor politive ; cheretore they: refuled it, and prorogated the dler "2 
for his comingin, kill de Felt of July next, barlo, as ro keep the circumduRion kan, But 
de ee o to de at the expence of their joutney io Glalgow and back again, o [be 
- -- confronted Wie him, 'the Lords in theſe, terms gave füm a commiſon; and in caſe ae 
' _ ſhould die before chat tine, that the deereer holding him as confelt, "ſhould go our againſt 
him and ſtandigood, nytwithitanding the prorogation 0 to his deponing, , 
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Game . 1796.” Mr Andrew Aberdeen, and the other heritors and magiſtrates of the' 
| - cawn'of-Old Aberdeen, purlug a declarator againit Helen Shand, and her huſband,'to hear” — 

Anh ſes i ound and declared, that they have the undonbted right to the ground on which they: © 7 
| © have fqnnded their tolbogch and new prlon, and that/ the 1aid marker-place and ftreers be. 
log de ide commonity of the ſaid burgh, and nor to the ſaid Helen; and that therefore 
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ie and her huſband be diſcharged to impede, hinder aud interrupt the building in all rim 


_ -- coming and to refund their damages in TIP ng the ſaid work, and the expences of pl 
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The defender raiſed: 4 counter-declarator, alledging, the ground on wich the town was 
her in property, and that ſhe has the houſes adjacent, whereof The: is heireſs,” and if the. | 
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| ground de Shandbs property, then inedificara ſolo cedunt fe tins domino; and her tenant : 
|  threaren- ro;grve over, if the ſaid Work proceed; becauſe they will be"hourly-diſturbed —@« 
Wirk the noſſe of che clock and chime of bells, © The Lords before anſwer allowed a con 
_ jundprobation-as to the property qr commonty of the Taid ground; and accordingly tobe 
© towin adduced;ſeveral witneſſes which proved, that theſe 40 years back and more, the fad 
ground was ever reputed to belong to the town; and that in the year 1649, they hac 
| built a houſe thereon, and never Knew them interrupted till the year 1702, that th W. 
| - man-and ber huſband pretended: right chereto. The Lords found the town had right too 

this ground, and cherefore decerned and declared in their favours; and as to the accident]! 


inconvenience of noiſe, a publick good was not to be ſtopped on that account, though tbe 
Finch law pers tell that a'profeflor having complained that a ſmith dwelling next him, d:! 
__ fturbed his dun and his ſcholars tudes the judge ordained him to flit and remove to ano? of 
_ ther part of the town; And yet a [mich is as neceflary a member of ſociety and repubſic ass 
un profefſot of law ; boch are uſeful in their own kind, and as to expences, the Lords } 
| "ordained the purſuers to give in a condeſeendence and account of the fame; that they mighr 
_.  eonfider thereupon... It was objected againſt ſome of the witneſſes, that being burgelſes 
ey were parties, and ſo might tine and win, is re civitatis. The Lords thought if it were 
ma common paſturage belonging to the city, where all the witneſſes had a liberty to put in 
_ their poods, there might be ſuſpicion, but there was no ground for it here, and ſo repelled. _ 
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LO eo RES On 
aas. David Leſly, now Lord Lindores, gives in a" petition, repreſenting, + | 
" that he was igfeft by his father in anno 1694, in the fee of the Lordſhip of Lindores; ang 
 . ans ſeiſin duely regiſtrate by Sir John Foulis ; but that the principal ſeiſin being amiſling, 
he had applied to John Mabfarlane, who was notar to it, and got another principal from 
his protocal book, and by good providence two of the witneſſes being {till in life, he had 
| _. gortheirlſubſcriptions and atteſtations hkewiſe 3 but when he brings it to Mr William Foulis, ©  _* 
_ * now Keeper. of the regiſter of ſeifins, and to Sir John his father, who had marked the for. 
mer, they both declined to do it. Sir John, becauſe he was funftus and exauctorate, having 
demie in favours of his ſon, who is now in officio ;\ and Mr William refuſed, "becauſe it 
_ ,wouldbe a ſort of falſehood in him to mark a ſeiſin of à date long prior to his entry, and 
"When he was not keeper. The Lords thought ſuch a defect oughit not to want a remedy ; 
bat ſome propoſed a proving of the tenor. Others ſaid it might be granted periculo petentis; 
5 dat ile plarality thought they might warrantably ordain Mr William, the preſent keeper, 
deo merk it; anch that there neither might be alteration, nor vitiation of the regiſters, which 
Dei dangerous they appointed their act and warrant to be marked and inſert on the mar- 
Sof ehe repiſter Where it was firſt recorded, which Would bear the res geſta 4 and this 105 
\ _F&nonew thing, for they had granted the like to Sir Andrew Ramſay on his ſupplicationn, 
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without warrantor making inventary,” infers a paſſive title of behaviour, yet. 
| mentioning every individual” weit, and never made uſe of them; and ſo there can be 


wa F 


bon and benefits the: creditors by 5 


8 ani. enn, ehe baking up or a few papers upon inventary, <can «never import it. 
And the reaſon of this pallive title, for fear of entbez2hny-and abſtracting the writs, can - 

not take place here, becauſe tlie were received by in ventary, and are now offered re in- 
ers to che creditors. © eee rec, If this be not ſufficient as a paſſive title, it will open a 
Ad door toapparent heirs to intromit wien their predeceffors writs, and defraud their creditors, 


LS. and yet not be liable; whereas all ſuch intromiſſion, Without authority or warrant of a 
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judge, is vitieus and clandeſtine, and was ſo found ſince the revolution, in- thefcaſe of Mur- 
-—  -  ray-and Drummond againſt che Laird of Blair; and before it, betwirt Innes of Coxtown 
aA and Duff of Dramoir in 1683. And the Lords demurred on it in the gaſe df Urquhart of 
Kaockhill, and Sir William Sharp.” And the producing the papers now, nen relevot to aſ. 
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do reſtore them; and ebe teaſen ef law is clear, for the (apparent heir has year and. day to 

.__ - deliberate, and if he apprehend danger, he may abſtain; but if he will put to bis hand and 
mauaeadle, it is juſt he ſhould be hable, he having o caly a remedy to forbear, and will not, 
eeſpecially, ſeeing they paid mene) for getting them up; and the defunct's order for deliver- 
ling them makes again(t. them, fon chat is-as much as if he had difponed-the adjudication to 
them. in Which caſe the would avs been liable pen praveeptionem. brerelitatit. It is true, on 
dne aßch Jay 16 gone Was afſoilzied,: though he” had int romitted with. his / father's evi- | 
deents; bat dbere the ſpeciality was, that it Was done in bis minority. The Lords, -by 

pPlurality of we or fx, cuntnd tour, found in this circumſtantiate cafe of poor · ignorant people 


J granting a receipt ofpapers pporinventaty, without qualifying any uſe they had made of 
KOO el EEE TPO OI ee HATS, 


|  ._. Janes. 1706. Sit George Hamilton and Fleming of Farm his ſon-in-law and aſſignee, 
contra Sir James Calder of Moicton, Sir George and Muirton being tackſnien of the 
 - King's caſtoms from 1686 o 1688, John Marta was their caſh-keeper, and Sir James 
Calder his cautiener. Murray falling ort in his counting, and dying in 1693, Sir George 
. purſues his heirs, and, after a; tedions count and reckoning, extracts a decreet againſt them 
bor nine or ten thouſand pounds Scots of balance he was-owing them; and on this decreet 
F _ he regiltratedMuirton's bond of cautionyy to pay him that ſum z Who fuſpend; on thir 
 _ reaſons,.thabthe bond of cautionry-was never a delivered evident, but jo Murray's cuſtody 
the time of his deceaſe: bg” 1-10, Oppones the bond now in my on hands; and 
ee it had been lying belide Murray, he was Sir George's truſtee and factor: The Lords 
repelled the firſt defence. 2do, Alledged, he bad arreſted effects of Murray's, and fo cannot 
.  . ©  Teeur" on che cautioner. Anſwered, 'A. creditor may uſe all legal diligence till he be 
paid, and the ono does not ſeclude the other, and on payment he ſhall be aſſigned. This 
Alo was repelled. 3½, Aledged, by John Murray's count-books, the tackſmen are debrors | 
c bim in a balance of L. 3000.” Anfevered, If Sir George were ufing his books in nodun 
JJ T nn, 
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| " The Lords found his books not probative in this caſe. 4% Aledgrd, Sir James s cavtions - 
| x eannor be bound,” confidering che terms of his qbligement,. to. Wit, that they ſhould t | 
% ͤ "Murray. the *caſh-keeper "monchly, quarterly and yearly ;/ and'Sir 0 
_ George having neglected This, bis kann cannot de profitable te bim, vor prejudicial to fe 
1 | ; 


JJC 


- 735 1 


| had been dene ae n him before his death; ang If you have. ſaffered my relief to periſ 1 


LY 
. 
«a 


| by your delay, chat wult nat be imputed to me; which was ſo decided ön che goth No. 
| ember 2697, Sir James Dick againit one who became cautioner for the 'clerk to hz: 
.' brewarie, uc wis afſoilzicd, "becauſe de was. obliged” to count” every three months with Af 
dim, (nere fee een producit effeZum) and Sir James did it not; and that chere 
waa 147 que/itom to the eannioner. by chat elauſe ; and it cannot be preſumed;' that Muirton..  __ © 
„ - woutd-ran the riſk of a general indefinite intromiſſion, which might exceed his eitate; büt. 
- eljed on rhe ert monthly; countings, in which there covld be little hazard. Anſwered, 4 
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of his cherte bebe ee come tom el the corners] of the nation,” which cop ;*. 


+700, he expreſily” excepts Sir George Hamilton's. claim; and his OW n 
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eaged for Whitefield, defender; ſhe had no right, title nor intereſt to purſue this action: 
for, ie, He denjed'the marriage; and, 240, Efto, that were proven; he denied that he 
dea geich; and in law progfumitur vivere niff contrarium probetur; and ſhe offering to prove 
_ both, and ehe marriage having been conſummate at London, and he dying in the [Eaſt 
| Indies a*commilſion” was granted her to London, to prove both 'points'; and, ef, 
_  Ii&produced- affidavits taken before the Lord Mayor of London; but they not being by 
_ vinue of any warrant "fromthe Lords, they were not regarded as probative. So the com- 
mies being exccyred-by Sir David Nairn, ſecretary-depute; and the teſtimonies being 
| Vis gay adviſed; the Lords found; on the depoſition of Mr Cranſton the miniſter,” and o:. 
mer wieneſſes, that their marriage was ſufficiently proven; but che difficulty aroſe on tbe 
Probation of his death, which amounted to this, that the clerk and book keeper of the | | 
: Laſt-India company ar London, deponed, That one Alexander Home was hired to go in 
thel ſhip to heir faQorics at Bengall in 1687, and that they het no more of bim after. 
: wards, | but only ind his name recorded in their books ; and that Iſabel Hogg, as his wi? : 
| cv; appliecro ene managers of the ſaid company, and got money from them as a part 
VS of dis wages; "and that the wardens and conſtables of Dukels place in London, hearing of ' 
a ene of ping chat voyage, arreſted him, till he found esution that his wife and i 
: children Jett behind him ſhould not be a burden on the -parilh, and that he was On Yo 3 
n | 5 755 „ b 33 | ; 
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| and improbation.againlt dhe whole: other Creditors 3, and the! terms being un, and ſundry 


+ _ © | - partial, productions-being made, he-eraved certification. contra now Produa, and the princi. 
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+ - principal,papers, as happened in Captain Waddel's caſe, and ſundry others; and in Saline 
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20d detain them till pay ment, of -which the ſaid Gilbert: being informed, be now crave: | 
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* Chriſtie, -yer here there was no reaſon. to let the goods 


the cuſtoms, cellar-mails, and other dues ; and gave him letters to charge the calletors, 4: 


- ” # 5 | | , FOE EE: | 
deliver them up to him on theſe terms; which, though not conſonant to the, ſtrict pring. 
ciples of lau, by which the dominion of the goods were Macjarrow 's, tg whom; they were 


© conſigned, and whole faith Moncicr followed in ſending them, yer, in this circu 
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Canongate, in his ſecond contract of marriage, provides 1000. merks to. the children, of 
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that marriage, and Agnes being the only bairn procreate thereof, her father, by a'feparats - | , if 
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bond aß proviſion, gives her a thoufand merks more; but it makes no mention of, nor has 
any relation to the contract of marriage. On chir. rights, ſhe adjudges ſome lands ftom Roh 
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* 4 
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; Davidſon, her brother a of tlie fir ſt marriage, and that for both the . ſ ums in the con tract, 1 ö 8 
as well as the ſeparate bond. Thomas Randel, and ü Margaret Robert ſan, 25 detivi 1 grip he 7 
fttom the laid Robert, compete with his ſiſter Agnes, and repeat a reduction of ber rights = 
| on:thir reaſons; 1259, That ſhe cannot claim both the 1000 merks, but muſt. coment 
herſelf with one of them; for the father being debtor to his bairns of the ſecon: mar- 
dige in 1000 welke by the. Sonttack, the poſterior bond belag . for. that Jaume individual 
ſum, muſt be preſumed to be in implement thereof, ſeeing debitor non pracſumitur donare quam: 


* 


this way lately In the famous debate betwixt the Lord Teſter and the Earl of Lauderdale, 
the Lords found the Lady Yeiter could not both ſeck. the proviſion in her mother's contract 

of marriage, and her bond of proviſion likewiſe; and that the ſecond was no;augmentation = 

ol the firſt, unleſs it had expreſsly borne thut it was over and above what was contained 


the contract of marriage, but they behoved to coincide and compenſe one another as but 
done debt, eſpecially where the ſums exactly quadrate together, as they do here, and was 
ſon found, zh June 1680, Young: contra Paip. Anſwered, The brocard cited does not 
anſwer between parents and children; for their bonds of proviſion are not to be, interpreted 
in ſatisfaction of former proviſions, but rather to be additions thereto ; and Juſtini an calls 
theſe donations diſtin: liberalitates; and here there was good reaſon for it, ſuppoſing there 


7 


Were 


ver borum 


* * * 
1 8 ? 11 * : , 8 8 
4 * ©. : 
SEE = d 4 þ 
q TAS "4 : 4 4 ts 
Ke * . 4 & q * 
4 % 5 * f 5 1 » 
; y ” 4 * ; 
e * 4 7 N N 
G > 0 45 > 
a 5 . pe J 
N. * * Me : * 1 ' 4 
4 * — 55 * 8} Cath ud 
£ - . 9.9 . : a 5 4 
4 N \ "Y | y F * | RO 4 
i * 1 „ * oy > F 4 1 7 k a 
* 5 * — 0 5 A r 5 * b 
r 1 d 1 b ++ 
: ; 2 ; 17 "Wes 
» 9 , * * 
p 8 48 4 * 


Athen ſhall afterwards lay claim) thereto... be, Lords rdsingch che bill xo 


to iattomit, on his finding caution to make them forthcoming, and paying the kreigngtn, 
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ie e be — eee quo words e 8 6 
de Aud che * have err, . R See Dury, 21 NMarch 1629, Rufe! 
cn Paterſon; Gilmor, 13th July 1664, heyne contra-Keith, and within: theſe twelve. 
ehe between Helen Grabam 264 Charles! Jack z and Stair, 30 July 1668, Donaldſon 1 q 
_ Gontra Harrower, -and'gch/Februiry 1672, Wood contra Robertſon, and in page 95 of! i 
faſtiturions, Where it is lad down for 4 principle. That promiſes, though for never oũ⁶ 
e lum, cangot. be proven by wirneſſes. Anſwered, This is not a promiſe but a bar. 
ſ5„ and had #nttfvenins Fei, wiz.) her deelaration freeing lum of his promiſe; and it js 
F555 unden iable but nuneu pat e teſta ents or legacics, and bargains of victual or other goods, 
ma be proven by witneſſes. Some of the Lords-thought this an vnlaw ful paction co dif. "i 
ſolve 4 marriage, and liberate him from bis promiſe, Which is contra jus -divinum et le-: 
moren. Others laid, if itt had been a:tranſaction. to give the woman ſo müch for doing iti 
8 the fact, that had been tutpe pactum, amd reprobate by law bur here it was only ade. | 
dene that he was under no promiſe of marriage to her. The Lords found it of the na. 
teure of a baryain, and (o probable by wit neſſes. And it being objected againſt Grant of 
5 Ardintulſy, that he could not be admitted, becauſe he Was a party, the promiſe being 
made to im; and it being anſwered, That he Was only as a communer, and ſo the fittell 
Hh ag to declare the e dhe Lord: ; wanted n As: OR? Habile Witneſs i in 
A J = 
. 27. as. 3 Lord: Pre t wha W epo Mollikins: beine Sberp of Moch and 
ES, | Doupland. of Collaſton. Thir wo gentlemen as having a rigbt on the lands of Crock - 
wir, warn John and Andrew Malhkins, the tenant thereof, put in by the heritor, to te. 
we at Whitſunday 1995, and a proceſs of removing either being intented, or feared, be. 
fore Mr Macknaught bailſe of the regality of Terreigles; within which Juriſdiction the 
' ., Jandslay, there is an advocation obtained, and produced-to Thomas: Martin, , clerk to the 
aid regality-court, -on the 19th May 170, and marked as judicially admitted by hin 
in January 1206. There! is à decreet oft removing pronounced againſt; the foreſuid two per. 
fois and a ſuſpenſion being given in, the Lords did paſs the ſame without either caution 
or conſignation, in telpe22 6 of the preceeding Advocerion produced. But the gueſtion aroſe, 
If there was any contempt of the Lords authority in proceeding to ſentence after advocation 
matked and admirted. Alledged for Hoddam and C Ilafton, There could be no ein vert 
tim Becauſe the advoration was raiſed ſeveral months before the-proceſs of removing was 
igtented, and ſd a non ent could not be advocated. 2do, Though its production be arg 
de by rheclerk;, Vet chat was but colluſive, and can infer nothing againſt thir defenders, 
Who knew nothing of it, ant ſo their procedure can never be interpreted to have been 
„ ele mandato fudicit ſuperioris. Anſevered, This is but a mere contrivance to Palliate 
"Their guilt, for they have abſtracted and withdrawn the former proceſs depending at the 
time the adyocation was produced, to fruſtrate the poor tenants of their legal. remedy, - and 
Ad intent a ne raceſs of removing poſterior to the advocation, and hurried ir through | 
to a' ſentence, before the advocation could be got produced again; and that the clerk 
would coltade with thir poor men againſt. the judge and theſe eonſiderable gentlemen, 
_ . _ "contrary to his ou inrerelt, to carry away cadſes from himſelf paſſes all underſtanding, 
Sy and will never be believed. * Replied, This is but founded on a lender preſumption, aud 
„ut mot is bur go: — and can never burden them ſo as to preſume their knowledge 
RT of that advocation. ' The Lords thought ſuch judicial deeds were probative, and ſo found 
„ there Was a contemę and fined them in 100 merks to the parties fot their damage. 
W can Hay being infeft by James. Skeen merchant in Aberdeen, her 
_—. -hofband; in the etent of a houſe and ſome acres, her huſband's affairs obliged him to diſ- 
ES, * the ſaid lands, in t666, to one Forbes, for 2000 merks, from wider Robert Cum - 
ming of Birnies now deri ves right; and in that diſpoſition the ſaid Jean is a conſenter ſor 
| any right of liferent lie had, but ſhe never judicially ratified the ſame upon oath. After 
1 her huſband's decesſe, ſhe tevokes: her canſent, and raiſes a reduction; on this ground, that 
JJ conſent. he had denuded herſelf of all ſhe had in the world, which was a leſion 
With a witneſs, and being a donation in favours of her buſband, and for his conveniency, 
- thoough made (0 a third party,, it was revocable, ne metro amore fe Jpolient, eſpecially | 
ſnnce it was never jadicially ruhe, law preſuming it to be through iwporcunity, and for 
1 fear et ob reverentiam maritalem, as was found gth January 1623, Marſhall; 4th Febru- 
3 gary 1623, + Guild, and 19th June 1629, Gray, where wives were allowed to quarrel their 
8 Tenuncintions if not Judicially ratified, becauſe preſumed ilicite ; und the latter _— | 
3 o the ſame way, 17th July 1677, Paterſon contra Maclean. Vea further, on the 15th 
ebruary 1678, Gordon contra Maxwel, a wife was reponed againſt a judicial ratification, 
= *being revoked by her as a donation'in favours of her huſband, © For though her oath ex- 
ladies her privilege of revoking on the head of force, fear, and «concuſſion, yet it no- 
. ways renounces other legal remedies; that a wife being ever reputed minor and ſu mari 
= W the Roman law and ours has ſecured mor: VW "TRY herſelf by ſuch renuncia- 
** | : tions, 
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: of, 4s hn gentle woman has nothing aliunde but this mean ſiferent to ſubſiſt on, which out of. — 0 
TO , o qm 
5 pe that be did not obtain her judicial ratification, - Anſwered, This poſition ſirikes at the 
Sndarions of our law, ; for when one buys land for a full and adequate price, wat takes 
bie more than ehe conſent of che diſponer's wie; it is true, er ſaperubundanti, ſore 
Cauſe her Jadieially renounce, which excludes her from ever alledging, at any time there- ? 
| © after, force, threats, or ferocity 3 bat without It the is fully diveſted, unleſs: ſhe” qualifies EO 

ons et metas, which this woman docs not pretend, except that reverentia maritalis —_—_—. 3 
is not relevant. And Craig Lib. 1. Dieg. 15. is clear, that her ſubſeription binds herr. 


: * 


unless the prove 


e ſe vi vel metu codddum conſenſſſe. And Spotiſwood, page 157, concurs 
1 eorge Mackenzie, Inftit. tit. of marriage 3 and it was ſo decided, 24th January. . . . | 
16745 Morray contra Jeffrey; and if this were otherwiſe, - purchaſers | who adhibit ' 

the wife's conſent to their diſpoſitions would have no ſecurity ; and they are not coneern- „ 


Lords considered that deeds done by A wife, in favours of her huſband directly, or to athied © 


party for his behoof, were indeed re vocable as a donation inter virum et urorem, and that — 
| Wade to the huſband's father, or other perſons. bound for the huſband in his contract -f 5 
marriage, without conſent of the wife or her friends,” they are reduceable as contra fidem _ 
|. Fabularum nuptialium; but fair tranſactions for a price cannot be drawn in queſtion on the 
want of a Judicial ratification 3 and therefore repelled her reaſon - of reduction, and ſuſ- 
| Hind ths diſpoſition to Tat 6ff the Iiferent, unleſs ſhe offered te prove force or fear; 
though theſe act more cautiouſly who take their Judicial ratification, nm. 
Fu 29. 1706. Sir Alexander Cockburn of Lanton being debtor to Sir John Swinton. 
__ he prevails with the Lady Craigmiller, his liter, to draw a bill on Sir Alexander Gilmor © 
| . of Craipmiller, her ſon, for 1000 pounds Scots, payable to Swinton. This bill Sir Alex- 
Ander refuſes'to pay, alledging he had no effects in his hand, whereupon it is — In 
1698 for not acceptance, and lies over till 1705 and then he raiſes a proceſs againſt the 
\ Lady as drawer, co warrant” ber bill, and pay the ſum therein contained. Aledged, The 
Lady conl& not be Hable, che bill not being duly negotiate, nor the refuſal of it timeouſly 
_ - intimated to her, but ſuffered to lie over five or fix years, by which, neglect ſhe was leſed, 
- and prejudged of her relief and "recourſe againſt Lanton; for be being now dead, due was | 
- precluded of all relief; und thar ſhe received no value for that bill, but was a mere gratui - 
tous compliment to her brother z and by che mereatorian laws and cuſtoms of foreign 
| parts, if che ereditor of a bill refoſed to be accepted or paid, do not do diligence againſt tbe 
- _dfawer within'the ſpace of ſix or ſeven months after his proteſt, he is by his own neg. 
_—_— 1285 excluded from recurring againſt che drawer, becauſe, by not certiorating the drawer, 


may lawfully preſume It is paid; and if he knew the contrary, he could affect the 
_ goods of him on whom he drew, and ſo make his own relief effectual; whereas, by your 
 raciturnicy, he may break in the mean time, and ſo the drawer loſes his relief. Anſwered, 
Whatever preſcription the municipal cuſtoms of other nations have introduced, as to for- 
_ reiyn bills of exchange for expedition of commerce, yet this cannot extend to inland pre- 
cepts as this; for che act 1696 provides the ſame execution to paſs on them that is appointed 
| _ for foreign bills by the act of parliament 168 , yet that relates only to ſummary diligence, 
bot not 28 to any prefixed time for negotiating ſuch bills, as to which there is no rule yet 
flxed by our law, or a ſtrict negotiating of them preſcribed; therefore, the Lady, as 
_ drawer, mul {Fill be liabſe. The Lords thought it very reaſonable that even inland pre- 
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- expts ſhould be limited to a time for recourſe againſt the drawer, elſe it might be very pre. 
_ Judicial and enſaaring; yet our law having preſcribed no time, the Lords repelled the 
Lady's defence, and found ber liable in the fun. 
' *Faly 2. 1506. The Lord Pollock reported James Smith of Cammo againſt” Hugh 
__ S$hmervdl writer. Cammo having bought the lands of Arthuritane from Murray; and 
finding two inhibitions unpurged, he retains 1000 merks of the price in his hands, but 
gives bend for it to Hugh Somervell, with this quality, bearing it was a part of the price, 
dn chat he ſhould have retention of it for five years, that theſe inhibitions might be purged 


8 
t 
g 
? 
| 


mellio tempore. The five years being elapſed, and he charged to pay, ſuſpended, and on 
ums reaſon, that . but Arthurſtane's truſtee, ſo whatever defence would meet 
the one muſt alſo militate againſt the other. But ſo it is, if the bond had been in Arthur- 
fſane's name, the obligation to purge the land of incumbrances, and the compenſation he 
has upon his debts, would have boen relevant; and eodem modo they muſt. be received a- 
 ._ painſt Hugh Somervell. The Lords were all clear on this, on ſuppoſition that the bond 
ea taken in Somervell's name for Artherſtane's behaof, © Bur this being denied, it was = 
| — alledged, whether truſtee or not, 1 cannot pay till theſe incumbrances be purged, - natural 4 
3 equfty affecting the price for clearing and diſburdening the lands, theſe being correlata and i 
N 880 925 7 inherent _ 
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eng ſet a,cack ef the-tiends of the lind of Garvald and Nanraw to-Fatrick Hepborn 


e it; might have been done, yet t hey being de facto (till unpurged, it is againſt all reaſon to. 


25 privilege as may. he renounced, as here Cammo has done, by keſtricting his retention of | 


on. law, that gives this privilege -to/infeftments; takes place in tacks, which by act 17. Parl, | 


* 8 
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YN 


Himitation of the time was an implicit. renunciation of his privilege of retention, and ſo re- 


cd to a libel; and- then it was alledped for Bryden, the decteet being now: out of doors, 
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inherent ex natara bei: And rhough five years; was limited and a competent time, in which 


draw the price out of his. hands, and leave. him under the loſh and hazard of theſe inhibi- i 


_ tions, when he has paid à full adequate price, and got no caſe, abatement ar deduRtion on 


that account. - Anſwered,» There is no, doubt bug the price ſhould: be. applied to purge the 
lands, and that quality ineſt de jure, though not exprefly provided for: but it is tuch a 
the ſum to five years, which are now elapſed. And though the inhibiters have not quar. 
rolled him within chat time, yet he has taken his hazard. and taken: himſelf. to the wif. | 
poner's warrandice, and might by 2 reduction and declarator have forced them to inſitt, 
and ſa has now no pre tence af retention of this ſum. The Lords by plurality found, though 
the. bond bore. it to be à part of the price, and mentioned the ineumbrances, yet the 


- 


pelled Cammo's..reaſon of ſuſpenſſon. 
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Eodem die. Hepburn. contra-Roberifon; The Prioreſs -of the hunnery of 'Haddington | 
for ſundry liferents: and nineteen Years, the right uf chis tack is aſſigned; by Patrick Hep. 


burn of. Nunraw to John Hepburn, bailie of Swinton; and be purſuing for theſe tiends, 
eompearance is made for George Robertſon, ho had /adjudged-the tack from Nuntav for 
bis debt, and craved preference, as, being ſeven years in puſſeſſien b. virtue of bis adjudice. 
tion, and ſo had the benefit of. a poſſeſſory judgmen t.  Alleaged, Whatever tiends conſtituted 
by infefrment: may plead, yet tacks can never be the fonndation to afford the benefit of a 
paſſeſſory zudgment, that being only a location 4- and a ſervitude on other men's lands; and 
tair ſeems to be of this opinion book. 4. tit. 17. | Anſwered, The ſame reaſon and analopy 


1449, are declared real rights; and it is as fit to puniſh. the; heritors negligence in the one 
caſe as the other, and to call the authors in a reduction ere my right be taken away; and 
the current of deciſions run ſo: iſt December 16756, Home contra Scot; 1 3th; July 1636, 
agajnſt the Earl of Tweedale, where tacks of tiends tlad with ſeven years poſſeſſion, were 
found a habile ſubject of a poſſęſſory judgment. The. Lords were generally clear that a 
tack of tiends could afford. a .pollefſory jadgment as well as an inſeftment, it being a real 
right, compleat. in. ſus genere; but ſuperſeded; to decide it, in regard two. practices were 
alledged to have found the contrary lately, via. betwixt Sir William Bruce and the Laird of 
Arnot, and the Earl of Galloway and Macguffock of Ruſeo; and thought was anſwered, 
that was only in the caſe. betwixt the titular and the heritor, yet the Lords before anſwer 
ordained them to be produced, that they might be as uniform. in: their deciſions as poſſible; 
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Jiu 4. 1796. Scot contra Bryden. Iſabel Scot, relict of Andrew Angus, town-clerk 


of Selkirk, being creditor by bond to James Menzies writer to the ſignet in IL. goo Scots, 
arreſts, in anna 1690, with Adam Bryden tenant in Henderland, the like ſum owing by him 
to Menzies; and, in the 4692--recovers a-decreet of forthcoming in abſence before the 
commiſſary of Peebles; this lying over till 1699. is then ſuſpended, and the decreet turn- 


the arteſtment Jaid.6n in 1690 was: preſcribed by the | gth-a&t-of parliament 1699, not 
being purſued for, nor inſiſted on for the ſpace of | five years after its date. Anſwered, This 
aught to be repelled; for the deereet was within two years after the date of the arreſt ment, 
though the decreet was turned into a libel, becauſe obtained in abſence, yet it was a ſtand- 
ing decreet till 1699, and ſo was à ſufficient interruption of the preſeription. 4, wered, 
This decreet being null, as being given a non ſuo judice, viz. the eommiſſaries, above their 
inſtructions, and againſt James Menzies, who was both a member of the College of Juſtice, 
and dwelt not within that juriſdiction, it can never be a decreet, and ſo no interruption at 
all; and the like was found betwixt Scot of Bowhill and Grieve of Pinnacle; Replied, 
The commiſſary was. moſt competent to the principal party cited, who dwelt within his 
bounds, and Menzies was only cited pro imtereſſe, and ſummoned by letters of ſupplement, 
which was ſufficient; and any interpellation was ſufficient to interrupt. preſcription, even de- 
fective and null executions; and for the practice alledged, it was neither produced, nor 
didi it meet this caſe. The Lords repelled the defence, and found the arreſtment not pte - 
7 a but ſufficiently interrupted by the decreet, though afterwards: turned into 2 
Ju 5. 1706. The Lords adviſed and determined the cauſe purſued by Colonel John 
Cunningham, and John Corſe, and the Earl of Glencairn his aſſignee, againſt the Lady 
"Semple, as deriving right from Brigadier Richard Cunningham, her laſt huſband, fully 
debated ſapra, 27th February 1705; and the defender having withdrawn her papers, and | 
iabeing abſent, the Lords found the indentures produced, made betwixt the two brothers 1 
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_ che Roglich ferm, wanting the ſolemnities required to ſach writs by the. laws of Scotland, 
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_ reduce any; writs, gixen by him to. the Lady Semple 3 an 


ae en SuceeBon of Richard Tying 
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had provok gd to the 
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Dioden die, Uchtred Mackdougal merchant, againſt Maxwell younger of Monxeith. 


% - 


© *ourt of the Queen's bench to iry the ſame, 


 dougal, and given bond for it, he raiſes a reduction and ſuſpenſion thereof on minority and 
| Jefion; - Auſchered, No leſion, becauſe furniſhed to you for neceſſaries, and ſo in tem et uli. 
tatem tuum converſum. "Replied, Offers to prove, that his father cauſed furniſh him ſuffcient- : 

if wich cloaths, by Bailie Black wood, another merchant; ſo the account on Which Mac- 


ged and homologate the debt by giving a bond of corraboration alter his majority. 


no led 


ariſing upon the minor's giving a nem bond of corroboration after majority, which was not, 
i. 4 int er um patur a when 1 engaged for him, can } never bind me. See Spotiſwood 8 Pr acticks ; 
p. 325, voce Suſpenſion, where a cautioner in a ſuſpenſion was freed on this head. Meaged, 


cautionry obliges him to fulfil whatever the Lords ſhall find the ſuſpender bound to per. 


tells us, 1% ſola eft juſta erceptio que ope replicationis nequit elidi. Replied, If a ſuſpended de: 
_ creet be turned into a libel, the cautioner in the ſuſpenſion is undoubtedly freed, : et multo 


and Sande decif. Friſce lib. 3. tit. 10. def. 3. gives us their deciſion, . that fidejuſſor pro judicato 
'  folvendo datus liberatur, fi principalis ob alionem male propoſitam fit abſojutus,' licet paſtea mutato 


the cautioner in the ſuſpenſion free, ſeeing the principal was overtaken by his own deed of 
| _ ratification ſubſequent to the ſaſpenſion, which, could not prejudge the cautioner, who was 


- ſtill be liable, becauſe the reaſon of ſuſpenfion was not N. vi. his lefion, in ſo far 
as it was alledged, that he was furniſhed aliunde, and Sir! | vood's accou 

duced did indeed prove his furniſhing to Sir William Maxwell elder, and his family; but few 
or none of theſe articles concerned this ſuſpender; in reſpect whereof, the Lords found the 
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Jah 10. 1706. Walter Youngof Winterficld purſues George Young merchant in Edin- 
bdurgh his brother, for L. 1000 Scots, he had uplifted of his. Alledged, The debt was 
, {owing by Campbell of Lawyer's father, and he had got as much for it as any other of his 


| "creditors; but ſeeing he refuſed. to ſtand to that tranſaction, but rigidly craved him to hold 


, Piſtrate horning, and debarred him ab agendo. Upon this, Walter aſſigned the debt to 
Dundas of Breaſtanbrea; and he inſiſting, it was alledged, that this was fraudem legi facere, 
do make an aſſignation pendente lite, eſpecially being gratuitous, and without any onerous 
cauſe, and contrary to that brocard of law, That lite pendente nibil eſt innovandum; and there 
being a jus guefitum to him, it could not be taken away by any ſuch colluſive deed, elſe that 
effect of eivil rebellion taking away their perſonam ſtante in judicio is not worth a ruſh, but 
Ann be eluded by aſſigning the next moment after it is objected; and the only remedy 
law Knows is relaxation; and if he will not follow that method which law preſcribes, fibt 

. | Imputet, and till that be expede, the defender is free from that inſtance, -and not obliged to 


- anſwer his gratuitous aſſignee. Anſwered, Debarring by horning is odious, and founded 


9 bis ee pd the defender ſhall have no raue for the aſſignee declares, that what · 
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RS and. repelled che alledgeance of 4%, 
pendentia m/Eggland, 8 againſt the Lords competency, eſpecially ſeeing ſhe herfclt 


Da faperfe ed to give anſwer; how! far thir, writs. were legal, authentic, and probative by | 


dhe au and.caſtoms of England, or if a.commilſion could be directed to the gudges of the , - 
Laurt ſceing. that was not at preſent inſiſted on ana 


This Mogreith having taken off ſundry ſuits of apparel, and other furniture from Mack- 
daugal's bond is founded was. not in rem verſum, but molt exorbitant; and after a few days 


_ _ wearing, he gave them away to his comrades. A probation being allowed of thir points 
before anſwer; at adviſing, the charger craved decreet, in regard the minor had now ac, 


- Anſwered,” Whatever this ratification may operate againſt Monreith younger, the principal 

Adͥebtor z yet it can never bind the cantioner in the ſoſpenſion, becauſe I became bound on 
the faith of a reaſon of ſuſpenſion, which I knew both to be relevant and true, viz. that he 

Was minor, and leſed when he gave that bond; and this being proven, any emergent-reply 


Js relevant a reply, that he has ratified the debt; ànd Dynus ad J. 60, 4% reg. juris canonice, 
7 
magis here, When a relevant reaſon of ſuſpenſion is only elided by a ſupervenient reply ;. 


 affionis genere, idem reus in alia inſtantia fuerit accuſatus et cendemnatus. The Lords found 


ceautioner ſtill liable, ſeeing their reafon of ſuſpenſion founded on leſion was not pro- 


count for the whole, he was neceſſitate to uſe any remedy law gave, and ſo he produced a re- 


du afeudal delinquency, where ofttimes it is impoſſible for the poor debtor to obey the | 
will of the letters; and is only a perſona] objectioꝝ that meets the rebel himſelf, but not 
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ords,. by, raifing a reduction of ins indenrures lying before them; 


That a cautioner for a minor ſtands bound, though the principal 7 free, and his bond of 


form, and not as it ſtood at the time of the ſuſpenſion; and though he was minor ang 
jßeſed at the time, yet that cannot be ræputed a gqod defence, becauſe ir is now. elided by as 


in bona ide to engage for him. Then Macdongal the charger alledged the cautioner muſt 


obert Black wood's account pro- 
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mach cheaper than by expeding letters of relaxation, . which: bardeus/bjm: 


Kin barony from Oldlitton. '2do, Aledged; That the Lord 


bim down to himſelf. For it is jay terti for him, ro found on a charter wyhereto' he/ſhows 


the poßnt of connecting, ſome made a diſtinction, that if it 
might fücceed jure ſang ui nis, then a progreſs was neceſſary; but if only an author, or ſingular 


ahi, 17067 Anne a 
| Coin, in 1666, be acquired a compriſing led againſt the lands of Carſluith by one Mack- 
gawan z and his ſtepſon coming to be married in 1680, to Creighton of Crawfurdſton's 
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| proveby his oath}. be hall. ger it. Tbe Lords? tound?the/objeRion perfodialy and eau 
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not meer ehe alf gnee; hüt he might carry on the ptoceſs notw ithit an ging! Some of the 


Lords chobght the tegulat way was by letters of relaxation, Whieh may be got without ſug. } 


bening the debe, and lo does little: wrong o the credirpr ; bar dhe plarality:Tuſtined the | 
 affignaritn, in reſpect of bis dechiration, that whatever, was competenagainſthe-cedene, 
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either ## cha, or per Hodiem probotionis, Mould meet the allignee;; ony che alfignation js | 
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| * we fit y m erks to the | treafury* for. the eſcheat-goods IN N 3 N 405 5 Wea, F Si 8 
Ju ii: 1706. Preaſt mill contra Carlourie. The Lord St John, or preceptor of Tor“ 


chen, feus his mill, called the Breaſtmill, to one Dundas in 1538, and khikls his Whole 
barony ef Olliſton' tbereto. James Dundas, now of 'Breaſtmil}, now purſues a declarator 


A gainſt Hary Sinclair of Cartourie, of thirlage and aſtriction, and for aſtricted multures. 4). 
 ledved, in, That his lands of Over and Nether-Carloutie arg no part of the lands aſtricted, in 


ſo far a8 their rights mention them onl 5 to lie within the baronyof Liſton, which is different 


fem Oldlifton,+which is only thirted by the original charter of the mill in 1588. Auſwered, 
The defignations are miterially the fame, and his lands are a part of the barony of Oldliſton. 


The Lords tepelled the- alſedgeance, unleſs Carlevrie would prove, that Liſton was a ſeparatedi - 
0 t u 4 John, fuperior of this mill, feued 

out the lands of Over -Carloarie in 1343, to dne Kincaid cum molendis et multuric, which freed 
khefe lands ef all thitlage, being 13 Years before the; mill was feued out; after which the 
Taperior could not by any fabſequent, deed, thirl or aſtriét cheſe lands by his charter of'the 
ill to Dundas. Anſwered, Hary Sinclair, now of Carlourie, cannot found on chat ex- 

ption and immunity given to Kineaid, unléſs he can inſtruct a connected progreſs from 


> Tight. * Replied, It the deed Were within theſe forty years, there might be ſome pre. 


; t | L V 5. % Gs Rr B+ SH 4”. 5 D EW * 1 * 1 5 1 e A 88 es a i 8 f A 8 
tene to cauſe an feritor ſhow a connection, for eſtabliſhing his right of property; but this 
Charter ofcxemption being more than +50 years ago; it is impoſlible to demand a connected 


ögreſs only to exeem' from à ſervitude, unleſs they will fay, that Kineaid, or ſome in his 


* 


Tight; had done ſome/poſitive deed to aftriet thir lands, which they had got free, er zarquan | 
 vptimuns mam. For the ſuperior beingdivelted'of the chirlage, by bis charter in 15437it 
Was not in bis post al lee 1 Kincajd's con. 
ſent. Diß ned, It was undeniable but there might be two different progrefſes to the ſame 


* 


Ver by any ſubſequent deed te teaſſume the thirſage without Kincajd's con. 


nd with different holdings, reddends et immunitis," and yet the one cannot blaim the privi - 


leges of the ther. As for inſtance, one holds lands in! ſimple ward, another has taxed 

- them; he who bruiks them b al 82 | | 

__ _ -. Triage, found on the taxing- charter of the other, from whom he derives no right.  Triplied, 
This caſe is not alike, for that is the privilege of the dominium directum and ſuperiority; but 
this is an unfa voura ble ſervitade, the preſumption lying for liberty and, immunity. The 


4 * 


them by a ſimple ward - charter, cannot; for defending. againſt his mar- 


* 


-ords at Hirſt found, that Carloutie could havenobenefir-of che charter of immunity, given 
0 Kincaid,” unleßs he inſtructed a connected title to theſe lands from Kincaid; but after- 


- 
— 


Wards upon 3 bill and -anſwers, and adviſing: a probation, - the Lords altered, and 


found it proven, that When Carlourie came to Breaſtmill, he paid a leſſer duty than the | 
Intown multures, and that the mill-horſes and not his own, carried the grain to the mill; 


an chat ee) had not been in uſe theſe forty years of mending the'mill-dams, carrying 
_ ſtones, or any fuch ſervices ; therefore the Lords found, by a plurality of fix againſt five, 


that the charter to Kincaid having extinguiſhed any thirlage of theſe lands, it could not 


. their on conſent 3 and the lands were ſimply free, without the ne- 
ceſſity of cofinecking a progreſs up to Kincaid, or down from him to the preſent heritor 


asc polſtſfor,” Some thought the very paying of-outten-town multure was a liberation from 
the thiflage; but others faid, though there were ſundry tacit implied w 10 to infer exemp- 


tion from thitlage; as well as expreſs diſcharge thereof, yet the paying a leſſer duty than the 
reſt of! thelaſtricted lands was not ſuch a prefumption as could import a total liberation, but 
only a freedom pro tanto; tlieſe thirlages being regulate by uſe and wont of poſſeſſion. In 
tion, that if it was to a predeceſſor to whom they 
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ſucceſſor, then it aS not neceſſary, when he had another valid right to the lands without that. 
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706: Anne Boyd, reli& of Brown of Carſluith, being married 0 Maxwell of 


daughter, Cuil gets the tocher, and diſpones to him Mackgowan's appriſing, principal, 


. znnualrents and expences, With warrandice from all facts and deeds of his own, but reſerves 


' 


c 


nor excepts not his former intromiſſions exceeding his wife's jointure- lands, preceding the 
EY  _ -date of his diſpoſition. Catfluith having raiſed a proceſs againſt him, for counting, for the 
laperples rems more than his mother's liferent extended to; Cuill alledged he had done 
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_ riage, the was keiktieded to kburkeen chaklers of victual, and to ſay, 1 did not poßeß the. 
ſuperplus above that fqurteen chalders of victua! by that apprifing, bur only by the Tiphr F - 
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_ priving was of firtl uſe te Carflaith, for when he came to compete with other creditors 2p. 
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July 18. 1,706. George Rutherford in Dunbar being debtor to James Home of Gammel: 


nels Rita, price of ſome viuRtal, and having given a faory to Jean Pringle, his wife, 
+BY virtue thereof, uplifred ſundry debts owing to her huſband; Home arretts both in Her 
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e has a preferable right of EE 44 be, , 


| vious counting. | Likeas, no ſummar diligence by horning could have followed on the re. 
- giftration of this precept, as is appointed by the acts 1681, and 1696, to follow on bills of 
exchange; nor could a proteſt be taken for payment, ſeeing a counting behoved to precede 
td liquſdlate the debt, which requires an ordinary action, and not a ſummar charge of horn - 
ning; and therefore, it not being in che caſe of bills of exchange, it cannot plead the privi- 
lege to be free of intimation, elle all aſſignations might claim the ſame, which might ſub- 
I Voert all out ſecorities. The Lords found a precept of this nature required intimation, and ſo | 
| preferred the arteſter. Then Anderſon objected againſt Turnbull's arreſtment, that it was 
| null, being on the Admiral's precept in an affair about a bill, which is noways maritime, 
| and ſo a non ſuo judice. Anſwered, The admiralty being à ſupreme. court, his -arreſtment 
„  extendzover all; and there is nothing more ordinary than to purſue for bills of exchange be- 
fore the Admiral.; and to annul ſuch arreſtments might endanger and. unſecure the heges. 
And though once an adjudication' was annulled, led ona bond -regiſtrate in the eommilſary- 
bdooks, as an incompetent-judicatory, and another competing adjudication preferred; yet 


4 


ide Lordsthought the conſequence of that decilion ſo great, that they afterwards altered 


the ſame,” The Lords ſuſtained the arreſtmedt. 


,  Fuly 20. 1506. Edmonſton contra Edmonſton. The deceaſed James Edmonſton gives a 
bond of-proviſion to Catharine, his daughter, for zoo merks; ſhe. and Mr Steven Oliver, 

baer huſband, purſue James Edmonton, her brother, for payment. Alledged, He has raiſed 
| © © _ reduction'ev capite lelii, his father having died ſhortly N 55 granting it. Anſwered, 1 mo, 
* There is a natural obligation on parents and brothers to provide their children and ſiſters. 
| This. is ſufficient to ſupport the Bond, it being moderate and alimentary, though on death 
bed. 24 This has an anterjor. onerous: cauſe,” viz. her mother's contract of marriage, 
. where 20,000 merks is provided to the heirs and bairns of the marriage; whereof theſe 
ate only three, and ſo 3000 merks is leſs than the proportion of that fom. Replied, What. 
. &ever might have been pled, if this bond of proviſion had expreſcly related to the contrat 
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Au it is alike if any of: chem-enjoy the proviſion; ſeeing parents, by their power of di- 
13 vibon and diſtribution, way give it to any of tlie bairns procreate of that marriage,” be 


Ing deathded can be aſcfibed io a cauſe, 0h ante, prececding his fiekneſs; chere law ſul- 
| _ rains the deed; though it does not expreſsly mention it, and is all one, as if the were a 8 
5 merks, 'as a bairn's part of gear, being a child of the marriage; and ſo, without multipfy- 


K . oa mend ens 
but here the defunct non fecit quad potuit, in making the bond relate to the contract and 


7 


|  jrs obligement, et fecit quod non potuit, by grantin ga ſimple bond tempore inbabile when on 


- matrimonial, chaugh nor mentioned chere „ 

| July 23. 1706. Sir Alexandet Ogilvie of Forglan having preſented the Queen's letter 

tze laſt week, nominating him to that place in the ſefſion vacant by the death of Lord 
Halcraig; and he having fit with me three days in the outerhouſe in order to his trial, 

and having this day reported ſome cauſes, was admitted and ſworn in the foreſaid place. 
in Whitehaven, in England, againſt Job and James Murrays merchants in Dumfries. Mr. 
Lutwidge having brought 35 hogſh 


ſome of it with Mr Murray, who apprehending he was going to ſell it to another, he ap- 
| plies to the ſheriff, of Dumfries, craving a Warrant to arreſt him till he found caution, 
which is granted; and there the bargain is referred to oath, Which be acknowledges ; and 
| * Murray's oath is taken, which of them was to pay the Scots duty; and Mr Mutray de- 
| pones, it was Mr Lutwidge ; whereon he is decerned to deliver the tobacco, and they only 
and reduction on thir grounds; 1m, It is null, being in time of vacance, without a diſpen- 
dation. 24o, His compearance was by force of arreſtment and concuſſion,” being broughie 
ohlorto collo. 3tio, It was ultra petita, the warrant being only ſought to ſecure him till he 


found cantion 3 and yet he is decerned to fulfil the bargain, and he is decerned to fulfil to 
John and James Murrays, and yet the complaint Is only given in by James. 440, He ad-. 
| jected ſeveral qualities to bis oath, anent their being hable to pay the Scots duty, which 
' the judge refuſed to inſert; whereas the price he decerns, deducing the duty, is cheaper 


ry 


ger, who might retire Where he pleafed, it was Juſt and neceſſary to arreſt him, and make 
him anſwer, though in vacanee: time; and ſeeing he found not caution, Judicio ti et ju- 
dlicatum ſolvi, the ſheriff might very well put him to depone anent the bargain; and he 
mentioning John Murray as a partner, Why might not the judge decern for him as well as 
Jamés, it reſulting from his own oach, and that the bargain was cheap, was never ſuſtain- 
ed in Scotland to repone any. And the tie of an oath is ſo inviolable and ſacred, that he 


, . . . 4 


oupht not to be heard to impugn it Poftquam juratum eff. The Lords thought this caſe 
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tie bond being null 2s in lefto, "quod nullum oft nullof ſortitare Hes, and cannot be ſüp port. 


ed by a cauſe, to which it nowiſe relates. 240, 'The'-contra&@ of marriage is fully imple- "Sx I 


i, 4 1 


* . 


| * gearhbed. The Lords remembered, that they had lately fuſtained Carnegie of Kinfaun's' = - 
= obligement as a ſufficient exerciſe of his faculty and reſerved power, though it bore no ex-. 


ads of tobacco to Annan, he enters into a. bargain for 


than the prime coſt it ſtands at the Plantations. | Anſwered, Mr Lutwidge being a ftran- 


— 
v 


2 „ 4 


ſtronger than that of the 18th February 1680, Burnet contra Ewing; where one being 


arreſted at London, and giving a bond to be free, the bond was reduced; therefore the 
Lords here turned the decreet to a libel, and reponed the ſtranger thereagainſt. 
Eodem die. Lord Minto reported Black againſt Macgill and Alexander Malcolm. Ale- 
Xander. being infeft by Meldrum of Tillybodie, in an annualrent of L. 1000 out of the 


lands of Gogar, purſues 4 poinding of the ground againſt William Black, and other tenants : 


» 


thereof, before Hugh Macgil] bailie-of the regality of Culroſs, within which Juriſdiction . 


5 the lands lie. The tenants alledged no poinding againſt us; becauſe our maſter, the grant- 
er of the infeftment, nor his heirs, are not called to defend us, as they ought to be. The 
-- bailie having repelled this, the decreet goes out, and the poor tenants are poinded, and 
they broke; whereupon they not oily raiſed ſuſpenſion; but likewiſe a reduction and de- 
clarator, wherein they call the judge and clerk to be decerned to refund and pay the haill 


ſkaith and damage they have ſuſtained through the palpable groſs iniquity committed by 


him in the foreſaid decreet, and likewiſe to be deprived of his office, conform to the cer- 
 _tifieation of ſome old acts of parliament. When this was called, the Lords were very 
clear to annul the decreet, and tepone the tenants againſt it; bur the debate aroſe on the 
Vol. I. . JJ concluſion 
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Eodem die. The Lord Ferglan ee e Thomas Lutwyidge merchant - 


OP 


3d, ſeeing the. bairns of "the ſame marriage gets it he being the ſon and heir "thereof, © © 1 
5 3 | | | | 90 1 1 


not going gut of chat line,” nör taking in bairns of another. bed. Dupliad, When a deed: 7 


ing proceſſes, may be admitted by way of reply, ad finiendas lites. 245, Though he be OO. 


| preſs telation thereto z and therefore they, in this caſe, repelſed the renten ef deatbbedl. 
| ind foſtained the bond of proviſion, in reſpe& of the antecedent obligement in the contract. 


to pay threepence-halfpenny the pound free of duty. Of this decreet, he raiſed ſuſpenſienn 
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And when the Lords Forret, Newteun, and other criminal Lords, were purſued by the 


' * Earl of Argyle in parliament 1690, for their ſentence of forkeiture againſt his father, the | 
ame was dropt and jet fall. An/wered, The aQs are very clear, iz. act 45. 14245 act 57. 


from this preceſs⸗for damages 
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- quoad the bailie, it #425. alledyed,: the error here committed Was oply in a punétilig of form, 
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Aadadi the heritots heir was paknown, the land having been ſo long in the kands of the 


* a 
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ment founded on, ere cither indeſuerude,/or;only. (truck againſt judges, who, by bribery 
and corruption; determined unjultly;; and how; many degreets of inferior judges are every 


> creditors; and ſuch a purſuit was. wholly; new and unprecedented; and the acts of parljz. 


_ the parties damages? Aud if this were once ſuſtained, there would be infinite purſvits. 
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14575 act 26, 1469; and act 104, 140% declares, that judges muſt have ſufficiency of 


i : F | WOE aa, 1 . {1 0 ; 8 | 5 LEN! LS 5 f 
treſpaſs 3 and if They do not Juſtice evenly, they are to-he-rigorouſly puniſhed at the Kings 
ſight, and be deprived totally, or for a time: and there could not be a more groſs and pal. 


pabſe injaftice, chan-to ſuſtain proceſs, and e befuſe to call the heritors of the ground; 
agi if a private man wronging another is bound to repair, much more a Judge, ſeeing cr. 
rruptio optimi eſt. peſſima. The comman law indeed ſays, / judex litem ſuam fecerit male ju. | 


< 


© dicando, tenttur parti indamna et intereſſe; but the dodtors diſtinguiſh whether, it be per impru.. 


” dentiam-or dolo male, If it be hy corruption or gras favour, it is. certainly puniſpable; 
but ff it be an error in apicibus Juris, in lebateable-points, it were a dang; 
'_ _-_ _ — office to be a judge, if ſuch miſtakes ſhovld make them liable. It is certain, that -igno- 


in ſome nice debateable points, it were a dangerous 
france in judges is a very great fault; but there are two ſorts of it, viz. -[gxorantia pure 
 negotionis, el pravae diſpeſuionis, and the. laſt 
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Jah 28. 1706. Donaldſon contra the town of Brechin.. _ ohn Donaldſon chamberlain 


— F - 
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to the Earl of, Panmuire, charges the magiſtrates of Brechin f 


= 


tttkeit bond. They ſuſpend-on'this reaſon, that he had forfeited the ſum, the one half to 


1 * 1 


© the file, and the other to them as diſcoverers, conform to the act of parliament againſt 
lury, becauſe he had exacted IL. 45 Scots as a year's. annualrent of that ſum from Lam- 
„ mas 1703, to Lammas 1704; conform to his diſcharge, produced, bearing that ſum ; where- 1 
2s the annualcent for that year, retention being allowed, was only I.: 44 · Anſwered, This 


Was but a mere miſtake and wrong counting; for no man in bis right wits wquld endan- 


Jer his ſum for twenty ſhillings Scots, which was all the exereſs here; and the law ſays, 


* 
. 


dcn non carat prætor. And there eould be no animus delinguendi, where there is no 
F -. - rempration-;; and the town-cletk having drawn the-diſcharge, has ſo framed ir, either by | 


2 


miſtake or deſign, to enſnare him; and the not allowing of retention is not uſury, except 
- * when demanded and refuſed, which cannot be pretended here. Replied, The calc is plain, 


Es : hae has taken more annualrent than law. allows, ef maj us et minus non variant ſpeciem, et Juſti 
„ita non confiſtit in quanititate; and the leſs it be, it ſpeaks the more covetous humour ; nei. 


ther can it be palliated and excuſed as a miſtake, » for he bas wrote on the back of the diſ- 


— 


* 


1 


thereby; and the ke, 28th- November 1668, Hugh Roxburgh. The Lords thought it 


hac happened purely by miſtake, and therefore repelled the reaſon of ſuſpenſion, and found 


it out of the next year's annualrent. THe 


34 , 
. 


Jh 26.106. Roſe Fincham, Lady Bradiſholm, and her ſon, purſue James Muirhead | 


r.1200 merks contained in 


—_ he bad allowed three 'quatters retention, whereas it. was 
due chat Whole year; and/procefies-of uſury have been ſuſtained for-leſs before the juſti- 
 - _'- -eecs; as in the caſe of Purdie in £666,-where the excels only - amounted to threepence or 


ceonclaßon againſt che judge and clerk. And as to the elexk, he-being. a paſſive-obediene, 1 
wan. chere Was no ditficuley. in aſſoikieing him, who malt weite as he is directed. Ard 


*,”' their on, Wberein they may be puniſhed, and make yp.the parties damages, in caſe they | 


is the worlt- The Lords afſoilzied the judge 


elder of Bradiſhokm, her father in-law, for exhibition of a diſpoſition made by him in 


1686, in:favours:of his deceaſt ſon, her huſband, and a ſeiün following thereon; and ha-, 1 
ving referred the having to his oath, he deponed, That being impriſoned in the late times, 
Aud not taking the teſt; he was adviſed by his lawyers to make a diſpoſition of his eſtate, 
FER beck fee and ferent gin foraurs of his eldeſt ſon, a boy then of twelve years old, for prevent? 
lim all hazard, and that ſeiſin was taken thereupon, but never regiſtrate; and afterwards + 
King James VII, not reſolving to preſs che teſt, he retired the ſame, and after ſearch can- 


not find them; but his wife tells him, that ſhe had burnt them, as no more uſeful, being 
- adviſed; che lady's procurators repeated à declarator, that there being once a jus quagſitun 
tio young Bradiſnolm by that diſpoſition and ſeiſin, which makes a complete right, it could 


not be Warrantably cancelled afterwards; and though it was not regiſtrate, and ſo could 
./_ _ - - -not militate againſt ties pap ſingular ſucceſſors, yet it ſtood always good againſt 


the granter; and he could not lawfully deſtroy it, but it muſt be reputed as extant againſt 


ON” « 


8 


only done to ſerve a turn, and divert a ſtorm which blew over. This oath coming to be 


him, 
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AS OF TONE EO R:D:S: or $ ES oO N., Go. 4 
bim, pro poſſeſſore babetur, gui. deli defiit poſſidere. | Anſwered, This right given to the ſn 
* was never intended for a petmanent dorable right, bur.only.extorted by the rigour and ſeve⸗ 85 1 ö 
ſed a Hagoget diſpone his eſtate, if che impreſſion of fear go off, will any ſay the diſpoſi. 
Bon ſtands 2 neither was jt ever a delivered evident, and ſo cannot be pretended to hae 


55 been fraudulently put away. Replied, If Bradiſholm had diſponed his eſtate to a ſtranger in Dh 2 
| craft, 40 ſays bin; againſt rigorous Jaws.then urged, he might have craved 10 be feponed ? 
bar this: was to his on ſog in the' natural chaunel, who was abogut ſucceſſurus, and ſ o 
more favoufsble, The queltian being ſtared, Wherhet fraudulentiy put away nof warrantabi7f 'Þ 
 deftrayed?: The Lords found the diſpofition being only ad ſpecialem effetJum, which ceaſed, 17 
J 


ven. Vid. 1 at fa 414; 
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| purſues her daughter, and my; Lord, Ceſnock, her huſband, for paying. ber 4000 


for her mournings and habilziements,: conform to ber quality at his death, having put  _ ² 
© room or two in black, coyered het ſtreet-chair, and cſoathed two ſervants, a page, Sc. 
and craved as much for entertaining the family till the next term, being near ſax months, ũœ W 


be having died in the end of November 1703. Aledged, My lady had a ſeparate eſtate ß 


! 


8 


by a clauſe; in her contract of matriage, ſue claimed a third of de pleniſhing.; yer er ll 
mioveäble debts far exceeding the balus of che whole, ſhe could have no retention of ana *' i 
part of them till the debts were paid; and as for the aliment ok the famihy, there were 
proviſions of coals and meal, . in the houſe, and ſo there needed the leſs, The Lords i 


remembered, that about four years ago, in a purſnir of this natute by the Laird of Preſton. 0 3 
grange, as allignee by Dame Jean Morriſon, Lady Pirleton, his filter, they modified oni + +} 
L. 1500 Scots for mournings, and I.. 50 Sterling for the family's Aliment, though 7 
Lord Ditleton's eſtate was far beyond Ceſnock 's, and that luxury in thir-caſcs was not tio i 
be encouraged, therefote they only allowed 1000 merks for. her mournings, and the like - 
ſam for the family's maintenance till the next term, though, ſhe inſtructed by her accounts 
that ſhe had expended much more on hoth : ſome were for giving her 2500 merks for all,. 
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Fu 30. 1706. Strachan contra Nairn. Complaints being made to Bailie Nairn in 
| Dalkeith, that one Eliſabeth Strachan dwelling there, was à common reſetter of thie ves ⁵ 
| and ſtolen goods, and particularly of one Maty Cockburn, a notour thief, there is a pro- - . ð 
| oeſs againſt her at the fiſcal's inſtance ; and on pr obation. ihe is incarcer ate, and her goods | 
| ſeized on: whereupon ſhe raiſes a proceſs before che Lords againſt the ſaid bailie for wrong- 
| ous impriſonment, and ſo much per diem, conform to the act of parliament 1700, and like- 
wiſe for ſpuilzie of her goods. Alleuged, She being attacked and convict for reſet .of 
theft, was not in the terms of the ſaid act, which related mainly ro. ſtate crimes, and ex- 
| - cepted thefts ; as to which the procedure was allowed to be the ſame as it had been for:: 
merly; and it was proven ſhe was a ſeducer of ſervants and children to pilfer and ſteal, and 
_ a reſerter-of ſuch perſons. And as to the ſpuilzie, it was done by virtue of a decreet 
and aut bore prætore, and ſo could never be a ſpuilzie. Anſwered, He could never incarcerate 
ber till he firſt ſubſcribed a warrant, condeſcending on the cauſes of her impriſonment, and 
give her a double of it, none of which was done; and her receiving Mary Cockburn to 
lodge in her houſe, was no crime, not being conſcious to her diſhoneſty; neither is it pro: 
| ven; and though bis ſeizing on my goods might not be a ſpuilzie, yet there is (ground _ 
enough for having her goods reſtored, and her damages refunded, which is ſmall enough 
| reparation for che injury done her good name and fortune. The Lords found her not in 
| the caſe of the late act of parliament 100, anent wrongous impriſonment; and found no 
ſpuilzie; and therefore aſſoilazied from both the branches of the lib eil. 
Faden die. In a competition betwixt Sir James Elphingſton of Logie, and ſome others, 
tte creditors of Fraſer of Strichen, Sir James's arreſt ment was laid on after the ſummons 
was executed, and ſo on a clear dependence; the reſt were, indeed after the date of the 
ſummons, but pribr to its being executed, and ſo was alledged to be null, ſeeing it could 
| _ Hot be called on a dependence, which is only by a citation. Anſwered, Though this ſeems 
| Prepolterous, yet it is every day practiſed, and grown up to a fixed cuſtom, which is ſuſ- 
AHctent to ſuſtain it quoad bygones, being communis error, elſe many rights may be branded. 
| The Lords thought, if it had been the common debtor quarrelling this, it might have been 
{ ſuſtained ; but this being with a creditor who has uſed a more legal and formal diligence, 
they preferred Sir James Elphingſton's arreſtment, without entering on the trial, what had 


. * * 


been the general cuſtom in this caſe, as had been urged ein 1 4 
| © Fuly 31. 1706. Sir Thomas Dalziel of Bins gave in his proteſtation, for remead of = 
{ law to the parliament, againſt the interlocutor pronounced in the cauſe purſucd againſt him 
| by the Lady Caldwell, To NESS: 1 980 „ 


999 2 | F : p h &A ; 
- ” 5 4 i 
p _ « we * / 3 8 * O 
— 4 * u A K 
-. ” 1 1 a * ; F A 
* 4 — * * : a 
” a s 
* . * 3 D 


- x 7 . * . 1 * : * a * 
1 2 * K 
— = . 


* 


5 : 6 » h 
g 7 5 : : * oy * 4 . 6 * 
N , 0 Yo Tv - on 4 b j . t 1 " _—_— 
* » 1 - * 1 1 8 1 1 
* S 2 gone 8 þ | 


11 j 7 4 K 750 " ts 2 : a k FL TY — 4 : \ . 
\ v 4 *' 92 * 0 of Og 1 + * 
| r Wo. | 
I V . . * „ 
_ - - 5 2 i , * Vs 1s ” v 
N % Ld £ l , ; . | UF ' 


„ \ 


* 
5 4 
„ . 
* 4 
3 
1 


> . WON". 
Hi, Re” # 5 ; 8 ? 
* _ * 1 2 . bs 
* 3 , 1 * * y » * 1 * 1 \ * 7 > * 8 a 3 80 *. 
* R$ x jg 6 wo — o 2 © ” — x% * „ at 1 1 + 
1 2 A F *. * i oo. by 1 7 > * xd 7 8 
* 1 4 P AS LI - g . 1 4 1958 : . "26 . 4 ; 
* : > f x A” * * 2 iS THe . * 515 ; 2 i ds 
"PO 54; , g e Sas 282 7 at r WS ; l > ay * ; 
TE 4 h „„ 7 hs ge 1: : IS n % 147995 . 5 
* v 3 A 4 4-4 I * ** n 5 we * F 0 + : ' - * . l be N 2 1 ö E > N * 8 , * . , - 
- . - 5 Fs "6 ; - . 4 * * * * 
* * 4. 4 I 8 * N 5 7 * ; 1 : . # 5 ** 5 2 & 4 ( J 
- N 0 % / a # * 44 189 4 * : 4 ', * ? ” I N 4 
1 N OY . 7 . 
5 * * 1 1 * the p 1 
5 ST, 2 4 # B EEE Ae” 7 4 18. N 
Ni „ is 3 * r Ws l y . 5 


1 = I 1 * 8 6 Y \ q p ; * A * . - £ , ö a . 3 g . a , 3 15 3 
. 4 1, 060 * ; . RON 2 28 NE 8 8 2 . 3 
1 i « | . : 2 * 7 „ 4 is 2%. $ 8,58 . » Ve I ** x Ir S , : 5 
FFW oc (cc E "Ig ERIE E ö Clogs x x 


. 2 * 
N 
i 
13 
F o 


8, * uw JR.» : «þ 
5 4 I 0 . . 5 A 
0 Winne | ee : ; 3 a wy Net 4 
1 . C N * pl x 
. f 15 * 7 — 


e ” Ma : E 
= 4 - 1 A 
1 2 5 \ 5 »s * * 5 
6 43 . 
[0 * þ 1 I * 3 9 "Is. 4 p 
5 i ' 3 4 4 
_ * „ 1 4 . 4 
* Y 


Try 5 = 
. * "i * 14 ** oy * a * * - N 5 5 * 2 4 4 
N 6 l . wr #->: 4 N ö 4 i : - * 7404S, 3 \ #8, j* * * **%* 8 5 1 5 * jo % 8 . Ry 2 k - * * BY , s 7 > 
. { 2 n of F 3 8 I . „ N : : 4 N * % % wed Ba Ip * 2 4 3 * wg? Y 7% £ 238-3 : . * # * 
| 8 by #35; * * 3 Cord $1 A, * q | 8 E 2 p Ly © 252 v5. . — * 8 * 9 4 * 0 * 15 uf * 8 * 8. 5 4 1 790 + * L * 7 N oe , . * 4 A 6 L * MY Ee KS. 185 * 1 $1 4 + x Wa RN W £% 7 1 3 . 
TE * p SF" 3 1 4 R / ;F i N x c 2 + 7 0 1 4 3 2 "x © 446 71 „ 1 N 1 1 
1 FEE r "PIP eb +; #2 Tak 1 8 . | | & ys 
» * 8 8 4 r . » . ö SIS + . 1 Is #. & ir $a | 4 { P ) . * * | | . | Ne ; : M 
Ts er 3. 17596. The patliament t down; adjour nad the Ly lime ii tine, 
* 34 . 4 . 2 * % ks . 1 W 1 | 1 = , - x # 6 4 R j 4 \ 5 
. FWW a ' 1 A 7 Y 1 * 1 l WE. 
, February 1907 *- . frill '\continiing 0 [13 even -: ical Hime, 
* + AR » ' os | $5. ; . . \ 1 2 | ; 2 N "= L * ö 5 2 4 T8 Þ 
» #, 4 ; 7 8 0 # | 0 1 4 4 x % 1 . 92 1 +, 4 o 
* {5,94 AE 5 Eg” b A * 13 23 * 2 Y : a v/ *% * 4 1 AY 14 > ; 4 f 4 * ALS ; — 4? * 2 * 1 4 th month 4 * 
„ ; , # 1 ; ” 4+ 1 99 1 * 5 8 " 
WEE. . *:4Þe people 1 Abeir gan, Put . bone be pu ia added: tbe 9 0] IVIAY(Hþ © 
x. 4 1 * 1 s . 4 : 5 1 * . 7 oy N « g 4 * 5 «4 2 * * * 4 : 2 K n \ 4 * * 5 ye * R ö 4 L K PR 8 7 95 ” : * Yup :4 7; 
. 3 You! F p: 8 J 4 4 87 7 8 a”. * 8 " * 25 * + 3 2 : - 1 x - 4 t , 6 * F 0 0 "4 184 14. 7 i 9 * . 0 54 9 ; : 3 * 
d (bis winter-/effion, in ſome meaſure, toc W 
0] FA Fe . * ＋ 1 LS Ws ww HD & 1 7 * > : K J * 5 S C F CIR 42, - F 7 8 4 oh \ ; » ( q * 95 Fe . . 8 2 . \ r * 4 : 14 
VV hs e So oe a ED Is e ER te LS III | 
* TY 1 ** r wad, 5 *, wo mY + r * P 1 . EE ET x , * 3 . 3 * 8 — 2 — Ki 4 * 
4 n * o * 3A & I ry vn N + 2. 4 A 8 & $54 nh ; : 3 L * F £ £7 4 , e 3 £ MI f W & 4 F 


3 * 7 
gh 0 1 e 2 a 
: « Py 
* ; 1 Fe | he. 
1 - > 


5 
, k 


_ 


| 4 3 
1 $ 4 3 3 5 * 1 2 * 
\ P „ ? 1 F , 
Is x 'S Ys 1 4 , * 5 Fr 1 4 
| v # ” * . * : t * 


4 


John Baillie aporhecary there] the, /as-exeontrix'to her huſband, purſues the faidd John for 
 . payment of 1, 238 Scots as che price of wines and ether things turnithed to his tumily at 
ſesveral times; and the übel being zefetred to his oatheche deponed, That he believes he re. 
”  _  .ceived moſt of che articles ef the «ccompr, though his memory cannot ſer ve bim as to .- 


very particular; but that it Was Ex preſsly pactioned and agreed, that he ſhould have allow- 


ance of bis drugs and medicament he had furniſhed to them, and whereof he gave in an 
2 "account; extending te L190 Seors or thereby. At adviſing this path, two queſtions occur- 
e , If-chisquality wasintrinſieor nor? And afer reakoning, it was found ſuch, be. | 
ning all one es if he had bargained}; take the wine, on condition the drugs 1 furniſh yon 
230 for the price of it pro tant. The ſecond was; if he behoved to prove his acebunt, or 
it his oath ſufficeck? The Lords found that cold not be, in regard the party had not re- 


7 = 


© ©. -. fetred it to his- oath; burrir-was ſtarted, that the aceount being palt three. years was pre- 


\ 


Z quoad modum proband: by wirneſſes; but it was anſ wered, That the laſt” article of che 


wines being within che three years, that hindered the - prefcription, and John Baillie 


1 


+. thought himſelf ſecure that he nceded not sonſtitute it, che one furniſhing. deing to com- 


penſe the other. The Lords found it not preſcribed, but (hat it wigbt be yet proven by 


wio.itteſſcs, and withal his oath did wot esniticute it 3 bat allowed Rim a diligence to prove. 
ö he would be ſerved pront de furt; and that there was a neceſſity of his ſo eſtablihing 


* 


+ „ x n — : > 5 f 1 5 *** . SES 
Don die, The Lady Kilfauns; and John Carnegie her: ſon, againſt the Laird of Kill. 


* 
* 0 


was. The lady and her ſun being ereditars to Kilfauns in L. 1000-Sterling, and being do. 
nuatars to his liferent-eſcheat, they purſue his tenants in a ſpecial deslarstor for payment of 
tteir rents, who having depaned eaeh upon his own poſſelſton, and what he was reſting to 
mis maſter the time of the citation ; ſome of them deponed, That, at their Laird's deſire, 
| they had become debtors to one of his eredttors prior to the citation, and promiſed to pay 
him; and which quality was urged.as ſufficient zo afſollzie them. But the Lords conſider. 
aa, that if che tenant hadeither made payment, or gronted bond, or if decreet had been 
HSH ͤbtained againſt him for it, any of theſe three might have exonered him; but it being 
- , only a naked promiſe, the ſame might be understood conditional, unleſs ſome middle 
+ hmpediment intervene, as the donstars citation -did here; and though it was alledged this 
Would make the tenant twice liable, yetet he Lords thought-not; and if he were purſued 
on his promiſe, his payment to'this-purſuer as donatar would "liberate kim. See the like 
eceüſe marked both by Lord Stair auc Pirleton, zith December 1674, Home and Elphing- 
tſton againſt Murray, betwixt an aſſignee and an arreſter. Others of the tenants deponed, 
|, | "That fince the citation, Blait of Kilfauns had exacthed their rents from them, and made 
TG them to pay it in to him. The Lords-found this was- not- ona fide payment, and refuſed 
do allow it; but if the Laird wodld compear, and alledge he had a locality and aliment 
ont of the eſtate, Wherewith the eſcheat was burdened, they would deduce aud allow it 
bout of the firſt end thereof. Some of them deponed, they owed half a'falmon for their 
*  _ ſhare of a coblenet and libeny of filing: the water of Tay. The Lofds thought this 
con de g ether iss cleared ban by decerning them onee in 100 yoars/to pay a falmon 3 
F  _ and ſeeing they ceuld not deliver % corpora for bygones, therefore they modified a mex 
for tho price of the ſalmon, in regard one of them deponed, that that was the: price exatt- 
- * ed, thougha conventional price with one makes no rule tothe reſt. Theſe who deponed 


—— — — — 


on bolls of victual, the Hars of che year were appointed to be produced for regulating that. 

But the threa ves of ſtra having no certain priee, one threave this year being of more va. 
loe than two enother year, 2 diligence was: granted for liquidating them, ifthey inſiſted 
FTFõebruamy 114.1707. *Rebecea Simpſon, and Johnſton her buſband, - agaigſt Eliſabeth 


..  - Broomfield; Lady Nethermains; The ſaid Eliſabeth being married to Mr William Hogg 
Advocate, ſhie was prevailed upon to: grant bond together with her ſaid huſband to the ſaid 
Rebecca, for L. 700 Scots in 1698, and likewiſe in corroboration and further ſecurity to 
Aaaſlign them to the rents of her lands of Nethermains, whereof ſhe was heireſs; and this 
pod ſhe judicially ratified upon oath. Upon this bond, caption having been raiſed, - ſhe 


” ._  . -was apprehended and incarcerate: in the tolbooth of Edinburgh; whereapon ſhe gives in a 
Caomplaint to the Brds,* that ſhe-was illegally and unwarrantably incarcerated on a bond 

granted by her when veſtita viro, and ſo ipſo jure null, and craved to be liberate without 

Caaution or conſignation. Alledged, That though ſuch a bond was reducible, yet it . 


oo * ; 
1 . . WEEN: ; F . EE EN } 


nn 


2 ** e Wh * 
X. We > £ , n er. 5 9 N 5 1 
$f 4 £6 9, ** £ ; N io 
* * ** * 5 i 4 
WW #560 gh * 1 
1 Paſs N i 
« w P "0. ' 
1 « 3 * / * 
No : * 7 10 
. 5 \ _ 


L : 2 1 3 3 5 e's 4 2 N 
FO * 


ber as as bets Suk 1 wi 3 5 navy bil a _ 8 2 0 | _ 


* 


f 1 


* 6 - charge to ſer at liberty, daly intimated, conform to the act af ſedetunt, 4%, Ke re. N 1 5. 
5 Fe bonds by married women were null. yet this beboved 10 ſubſiſt; fot, 10, It had BY. + 
_ "both a moral anch a natural'obligation to ſupport it; a married wife being as, much; endued , £r" D 
15 with Jodgment, ſenſe and reaſon;- as when unmarried, and major ſeient ei prudens, in both  — 
"I cles. "280, It had likewiſe a facred and religious tie to bind, it being ratiſi d and confirm. 


mM by: her bath; which ſhe cannot, without infamy, conttavene; and the. dad, Act, parl. 


FB t Ueclstes all ſuch oaths: by wives valid and obligarory,. and to break it, is eiiminal ES 
"0" oro poli et colifeientie, if not in foro humano; and this privilege of; wies ariſes. fromthe 
Senatuſtonſultum Velleianum in he Roman law, which ſecured women againſt interceſſſons 

9 Weis cabtiopries, yet that lam permitted them to quit. and renounce this a we if they . 
er iwearing _ 
never to come in tlie contrary; not to quarrel it, either directly or indirectly, any man- 5 TY 
ner of .. And though Stair has marked:a deciſion,” 18th February. 4663, Birth — 


e and there would not de a more ſtrong and explicit renunciationy than 


| Dia here a bond given by a wife, though .ratified-judicially, Was found noll, quoed 


tonal execution againſt her; Vet he tells it Was won only by a vote or two, and ſundry Sy 
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of the Lords thought the oarh obligatory. .» Anſwered, There . was no need of 3 ES 


in khis caſe, the charge being 1 and the bond #p/o fure null. without the 5 5 


. of a reduckion; -and that 


WE: V Sao 5 


„ Though wives may. diſpone their lands and liferents with 
Joy butbans's Wrox rand bind: themſewes in Warrandice of che ſame, yet they cannot 

: Fr fubfet themſelves tot per 

1 "= 555 ſays the ſame. 
Fed., the Lords found 


the bath not Gbligatory; and Preſident. lors, 14th. January 


5 2 2863. gives us tliat We of Birſh and Douglas at great Jeogth; and concludes, *t hat be 
ound the bond null, n. withſtanding of the bath. And this appears to be Stair” 3 
£ Own opinion, Tyſtir. page 143. and in his deciſions, 8th November 1677.7 Sinclair cha 


Lords 


agh ſhe was to blame. to contradict her oath, yet buman . 
laws did not regard it, where it was uſed to confirm a null deed; fot non entis nullae ſunt 
2 1 75 be and this has not only been the conſlang and uniform opinion of all our lawyers, _ 


onal execution; and Sir George Mackenzie, IÞfie..4. Marriage, . 
Likeas, Lord. Dirleton,-in his deciſions, 5th July 1676, obſcr- 


>. : 


* Wo Salgo n 6 chtoagh © the 1 . eg allowed women to renounce. NG kegel of . 4 5 


bh, * ban laws adele f her rhough i it ; had. t been a both, more honeſt nd Leue 10 
- © Pthruory 13. 1 | Mackay. Lo 


a = WE Solon to the ward and marriage of e e 74 NE the * of ; * 5 


A ee. Alledged, There can be no caſualty of marriage, becauſe his father did not 
die the Queen! ; vaſlal in the ward-lands, but was denuded by an: adjudication led by Tho- 
mas Crawford, who was publicly infefr, and ſo came in place of the vaſſal. Anſwered, 
55 is jus tertii to the apparent heir, to found on a third party's right, unleſs that perſon 
did compeaf and defend. Replied, He produced the ſeiſin to inſtruct his alledgeance, 
and had fufficient imereſt to propone it; for the avail of a marriage was not only a debitum 
1 7 affecting the ground, but alſo made the heir perſonally liable to the ſingle or double 
_,_ avail, if a ſuitable perſon was offered and refuſed. - The Lords found it was not jus tertii, 
bot competent to the apparent heir to found upon it. Then it was alledged. No t̃eſpect to 
the denuding, becauſe the public inſtrument was not expede i in the laſt vaſſal's lifetime, but 
188 his deceaſe, and — — to the purſuer's gift. Anſwered, Nullo modo relevat, unleſs 
the infeftment had been taken after his declarator, which only put the defender in mala 
Fe. The Lords ordained the executions of the ſummons 40 be produced, that 1 might 
3 8 with the date of the public inſtrument. 3, Alledged, No reſpect to your 
adjudication and iofeftment thercon, becauſe either paid within the legal, or led to the be · 
hoof of the apparent heir; and ſeeing the ſuperior would have got the ai of marriage 
"Io; the adjudper's death, A, after the legal, be cannot crave it likewgle from the apparent 
- heir; for that were to giwe it twice. The purſuer denying the alledgeance, the Lords 
. the execution 25 feen within the legal did take all the caſualty, but 
8 ed „ 444ͤ;ͤͤͤ Rü ro demurred 
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. from what they were when lying in the craig, and rüde maſs; and no other creditor could 


—ͤ—ͤ— — —ñ—ͤk — 
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3 | bound con janctly and ſeverally, the debt divides, neither, IC 
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. 14th, and 28th July 1680, King's Advocate contre Veaman, where intromiſſion.was found 
| | relevant to take off the caſuaky:; though it w''s judged e Ntretch te fad, is fell by the ap. 
pPkeiſeres deathi/within-the legal, kin ene Expiration -whereof, the Vallal, Againſt. whom, the 
- -apprifing was ed, Sona {till proprietor, and by, his death only the ward and mar nage 
A opened: aud the adjudication orlapprifing, till the ten years be tun out, is no more but a 
e or.'a lecurigyorothe creditor for his debt ; and the crown bas ſtill the - 
Actor to beirs vaſſal duriog the egal, : aud ovght not to claim the,.calualtjes by both the 


E debeo l, the ee een b EE Haden Ich ons, g f e demanded 
3 El | E $3 . ; 22 5 "mm RY "ho 2 855 51 NB . „ 5 2808 578 . 10 1 . 1 $a 

| EE: 5 Bo 2 1 1 Ke 
=_—_ 5. 170% Lady Mary "Ry — of Ochiltree, her huſband, againſt 
_— Colon Vun | Erſkine... The one Earl of Kincatdine having a ſtone quarry. in this land, 
> , _--  - ent of which: Kones of -hage' bigneſs and dimenſions were f rought3.che ſews of Alter. | | 


3 dam reſolving to rebuild their y nagogur, applied to him for ſome mipfuls of theſe ſtones; 
ʒo„ they being ſer ved otherwiſe, Ochilree;-as donatar to the Eark's liferent eſchear, Enters | 
4. - Itit6's:contra&t with the Ducheſs of Buccleugh, who-was reforming her caltle at Dalkeith, 
dy heb hie ſells her of the itones, to the-value of upwards: of eL 400 Sterling; and when 

"he was ging to deliver them 40 be ſtüpped for Leith, -Golonel-Erſkine alledging they be- 


. longed tv bim as proprietor, ſtopped by: himſelf, his colliers, and ſalters, the - p 
_— th and ſome of them were broke, and others of them were thrown. 1no-the ſea; where. 
* upon Ochiltree purſued the Colonel for a riot before the Privy Council; but the debate 
3 dipping ups n, the point of right, the .council,. before would determine the Molence, re. 
ꝶł'U!ßj . the Lords of Selſion to determine the projjcxty. of. the ones, as 4 civil in. 
tdteereſt more competent ze hem chan the council and: accordingly, i it being called ſummarily 
J Lords, it was alledged for the Colonel, that he 8 1 theſe. lands where 
A the quarry lay, upon 4 diſpoſition: for relief of cautionry; given by Lord Kincardine to 


mi Lord Cardroſe in 1678, where his charter expteſoly bote cun 4 nary wg lapidicins, 


wits and emoluments thereof, as'well beneath as above the 


inſtructing it was purified. by. diſtreſs and: 


| - ny to the tones ing in che craig ug 
that can never be extended to flones wrought, and ſeparated/ from the bowels: of the 
ns for theſe become -vlearly moveable, and fall under the eſcheat 3 and though the Co- 


not only to any go 
never compete with the donatar under whoſe-.gift the unqueſtionably fell; and though 
> tion; ſo as to alter che fubject,' and make-a different ſpecies, yet it made a great difference 


Claim them but with the burden: of the in nene utiles et neceſſarie, in the winning, hewing, 
.__, poliſhing, and fhining em for uſe.———But. here it was done by. the common debtor's 
expence, and not hy-the donatar. I. 
-. ſtones belonged to thedonatar, and not to the real right, not being poinded. Then it was 
ſtarted, if ypon their returning to the Privy Council after this deciſion of the Lords of Seſ- 
ion, there would be Ln to fine the Colonel for his riotous obſtructing the carrying 
„ "them aa, and occa oning ſo conſiderable a loſs and damage to Ochiltree; ſome ſaid ma- 


N juris buy: the- Colonel's oppolition-wasto be excuſed. . 
„„ February 18. 1701. Lord Ti icoultrie rep 
5 ford and Sangſter, contra Donaldſon, merchant in Kirk wall in Orkney. The caſe is, Do- 


4 for the hole, but only pro rata for the half; for in bonds where debtors are not 
| they liable. in ſolidum. An. 
Y 5 | feered, Bills have a greater privileges for the currency of trade aj bonds, and are regulated 
jute pentium, and. 
1 dil e liable US {ran 18 OY 18 0 * and ae the 180 A b 0 
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DE 85 va 15 e lie: of aha 1 n it cle * this en 7 
1 7 8 to the apparent heir; and a Howed it 40 he further heard. See See deciſſon in Stair, 13th, | 


8 "which gave him right to all the ſtones digged- out of that: ground, and the whole rents, 
MM round, in the ſame manner 
2s he would have oa coal, or an) other mine diſcovered in that land; das be could have 
pPoingec chem en his infeftment, f. > he might very lawfully. ſtop! the carrying. away thereof; 
Aa gifts of eſchest being odious, gave him a more preferable right · Anſewered, * 
mieze his relief sonic gise him, (ne alway: © 
_ rought- or not won, becauſe they are pars fu — . 


1 8 5 lonel as infeft in an ännualtent, might have poinded them, as. he might have done, 
5 ods. of the debtor, but even to other mens goods be found on his 
debtor's ground; yet not having de fate poinded, nor uſed that privilege of law, he can 


the hewing, dreſſing, and adorning them for aſblar work, did-not introduce a new ſpecifica - 
The Lords found, by plurality, the properry of chir 


ltiis non oft indulgendum 3 others thought the queſtion anent che d being 8 and, in 
da bill of ſuſpenſion, given in by Ruther- 


naldſon having furniſhed theſe two with ſame money, he.draws a; bill of exchange upon 

them payable at Edinburgh, which both of them accepted; and having -charged Ruther- 

3 Ford thereon, he offers a ſuſpenſion on chis reaſon, that, there being two obligants in the 
IG 5 bill, and not mentioning them to be bound conjundlly. and ſeverally, he could not be 


the cuſtom: of foreign mercantile nations, where every. accepter of a 


** q 


. 42? 


w_ N * 5 _ " 
MEH on HOES, ot: IE DIS % .- N n 8 + wt * 25 9 2 
N D ee oy 3 C00 / 
* Ra ly Poe be oz CI Mr OLI REESE. >; "a 5 OL P £2 LEY 


8 £ £62 1 
" 1 1 & *4 1 o , | A * 2 5 3 N FY 4 \ "IK, | . x * ; $ Mb: : 
= = * n 9 * . 2 r : * 5 * * 5 N * yd \ 1 x o i. — 7 1 7 Y 
RY 8 $10 5 5: 7 » 12 0 * 5 5 O 7 * x x k * - ; A : 2 14 * * ** 
. * * bes A, , : : a 1 | , X 
o N 8 5 4 . 


, 4 "x * 1 
* 1 f bY N \ 25 
9 9 N N ; Y 28 
a 8 A 
N rr * N 1 


"IRS 2 17 
n y 7 


o N N ” 1 ; ” „ ” FAT, +4 5 4 % : * x E 
A Ed A 1 On, W.. + 4 9 8 . a * . > 4 5 4 * N 4 . / : N : * 54 L 8 
4 ; 1 - : : & ; * © 4 # a N * N N : * 4 "Vt 9 N 1 » 1 W * a 
13 . 4 * * N / 3 \ = | 17 1 , wy 4 ; 7 3 ö n * 
* 5 5 - DIETS s \ * 2 4 3 $55 * My 1 A N 1 1 3 2 LY * * u 2. 1 N 5 A 2 4 4 
1 x , 5 * * „ * 1 7 2 : 1 1 us : | 2 * VA N % } * * " , : : ; , 5 8 1 "73 Y 
* Nr Cs es a 8 1 1 2 > a 1 . E F F- 7 8 5 a J wh p ++. 1 Li F 185 * 7 2 k % X 2 F 
4 1% - — - bf 4 ; Y - x . 1 > = Y 8 * Q np 35 pl * - Ye; hs ; * * k 
V 25 . N 5 F. 4 R _ 27 # ; YT 1 5 * 7 5 L » 8 n 
1 . n wer ft KO ' ; 5 1.4 N E 3 . N V on wo | ' .©<©% Kn. . 
8 As 7 5 * 1 . N . F * — 4 I , 15 i 5 Wc y ' v4 + : 5 J 4 1 I $-% * "I. 
g 0 N N * j 5 . I 2 n * ”. 1 * * ws 1 I : . A 0 4 
; n Fs * : ds P N %. J EW = : * 7 , x - b 7 4 F A l £ = * 4; g d E % 7 aw 3 
„ 4 ; : 1 go 1 1 1 a : 1 2 : A 3 ag » * Fd 4 8 5 * ae q = N FE: » * * 4 : 
: 7 gy ? bf LAS SS. * ; ? $ F 2 N ” " = as 7 5 70 # - \ y .. * 3.24 - . 4 4 — 
Ws * 1 « . i * * N „ * 1 * * # Y 1 
- - — in 5 


k 0 5; 
* = a 5 
, þ 

50 3 py 

3 wy "48 
"4-85 
N . 4 

1 Ag AS 
N * 


. 


Fim 19. 17%, Jean Gnine, relict of George Mußt, goldſmith in Edinburgb, 
| _ "gharpes John Dougal, ſtearchmaker at Dalry-on his bond, either to (marry her, or to pay | 


3 2 2 
5 = be * * 31 
5 4 * * 


I. 100 Sterling in caſe of faiſzie, He ſuſpends, and alledges the bond to be furged, _ 5 
that tec of the wieneſſes wers impoſec upon to ſign it upon der promiſe that Dougal - 
 trary; diſownsthe ſame; and accordingly he had raiſed improbation of the ſaid bond. The 
 _ eanſe being called in preſence, it was alledged for Jean Güde, the charger, that ſnie being tre- 
_  paned with his falſe promiſes. to marry her, was now wich child to him; and though he 
had corrupted to of the witneſſes to, deny that ever they ſa bim ſubferibe, or oW˖lr lt. 
1 her bond was good and: probative notwithſtanding, ſesing the had two other witneſſes 
_ who had adhercd to it: and her bond being ſufficient by them, he, with a deſign to "trick _ 0 
her, aich chere behoved to be four witneſſes at it, and ſent in thir other deo, who: now BB 
Would redargue the bond; bat ſhe Was not concerned, for the two alffirming witneſſes Fon SO | 
made a more plenary probation to cootirpt it, thaw che other two difowning it could'any _ _ KM 
Ways invalidate the ſame. | Likeas, ſhe condeſcended upon Robert Hunter, and ſeveral : 
_ - thers Who had ſeen this bond before ic was regiſtrate againſt him; and all this clamour was , 
|  _ raiſed becauſe he had fallen in hands with another woman, whom he deſigned cro-marry. . MM 
| _ Aufwtred for Dongal, That the very inſpection of the bond afforded ſuſpicion, without añ + 
more; for, in the filling up of the writer's and Witneſſes names and deſignations, they have 
| ſpurred in upon his prerended ſubſcription; and by comparing it with his other writing. there 
Would be a viſible diſtmilitude; andthe two witneſſes were ready to declare, that when the 
Wette called in, a blank ſheer was preſented to them with Dougal's- ſubſcription” at the taal! 
of it; and that one John Load filled up the bond above the ſubſcription, and promiſed to 
tem that he would bring Dougal to on it, and accordingly brought in one who perſona - 
ted Dougal, and calted himſelf ſo ; but now they find it was one Sawyers, on which mil. 
take they ſigned ; and further offered to prove that Mrs Guine offered the witneſſes an 
hundred merks and a ſuit pf cloaths to abide at the truth of the bond, and that John Load 
had threatened them a miſchicf, though he-ſhould/ be taken With hot blood. ; The Lords, 
before anſwer, ordained all the four witneſſes to be examined on the verity of the bond, as 
_  alſo.choſe- Who had ſeen it before regiſtration, and any other qualifications either to aſtru rt 
and adminitulare it, or to prove it forged. And it being moved that they might be ſe- 
cured, unleſs they found caution to appear at all the diets of the proceſs, for fear of ab- 
ſcconding or flying; yet tho Lords forbore till they aw what they ſhould depone; though — — vB 
did of them had incurred the hazard of the Sth act of parliament 168 1, declaring them 
| falfaries, unleſs either they ſaw him ſubſcribe,” or heard him own it to be his hand-write, - 
and knew Him to be the perſon he gave himſelf out to be. As to the diſcrepancy betwit 
the witneſſes, the Doctors brocard is, plus credendum duobus affirmantibus quam decem negan- 
_ *i6us.:- And for trial of his ſubſcription comparatium fiterarum, the Lords cauſcd him 
V Write his name before them, and compared it with the bond and other papers produced. 
JJ. d Tr 
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February 20. 10%. The town of Edinburgh having fined one Brown for keeping and 
ſetting of chairs and ſedans for hire, whereas they had given the fole privilege thereof to ; = 
due Mrs Hay, and Thomas Dunnet her huſband ; Brown ſuſpended on this "reaſon, That. 
ſuch a gift being a monopoly was contrary to law, and ought not to be allowed; and it 
were ſingular if che town of Edinburgh could aſſume that power which the Queen and par- — 
_  ament Nd not 3 and by the fame rule they might authorize two or three gardners to ſell | 
Kail and leeks, or other pot-herbs, and diſcharge all others, and fo in other trades and fpe- MG 
ces of goods, which is abſurd, - Anſwered, The town has been in uſe to gratify decayed + WM 
durgeſſes with ſuch gifts as thir, and ſhe was ready to ſerve as cheap as any other. The 6 
_ Lords thought the preparative bad, and therefore 'ſuſtained'the reaſon, of ſuſpenſion, and 
OT I COTE f Pf re eg Ot 6 
February 22. 1707. The town of Edinburgh, as gubernators of Heriot's hoſpital, - 


gainſt William Alvis, and other brewers in the Canongate. The Canon-mills. being an | 1 | 
( 


_.. ecclefiaſtic feu of the canons of Holyroodhouſe, came by erection into the Ballendens, ba- 
rons of Broughton, and was diſponed by them, and the Earl of Roxburgh, as come in 
their right, in 1637, to the town of Edinburgh as feoffees in truſt for Heriot's ho 
_ and the feuars in Canongate, though. aſtricted x non charters to theſe mills, yet of late 
 yearsbegan to abſtract, and go ro Leith mills, belonging to Balmerino, or ro the Stock- 
_. bridge- Whereupon the town raiſes a proceſs againſt them both, for 'declarator of their 
_ right, and for abitraQjon, and inſtructed the conſtitution of the thirlage by the hoſpital's 
charter, and che vaiſals own charters, by being the mill of the barony, by acts of court. 
And by uſe and wont: and they denying the extent of thirlage, there was a mutual proba- 
_ _ tion allowed both parties before anſwer, how far they have been in the immemorial uſe and 
- _ cuſtom of bringing all that tholes fire and water to theſe mills ; and the defenders to prove 
that they have gone frequently,” openly, and avowedly, in fair day - light, to other mills, 


A OT 


ſpital: 


Pl ng 
\ ) 


1 4 5 5 _ point” 'of law, W hat was the 


"tp 8 2 inteip 8e e Gerne 4 


malt cannot be brewed there without tholing-fire and water, ane 
the baron. court: The Canon | 
_ could 1 yo. more Wind ben f 


is cleared 


— 


. 


d £293: fas 2 5 not 95 ping 3 . for 575 this 


_ ſervitude by ſevere and odous, 
Sir Andrew Ramſay's cafe” a8 oft 75 
ground, that he proved itmmemorial poſſeſſion /; 
Was refuſed, 1 ith December 1678, and 240 
fore the hoſpiral can never in Juſtice require motore of that mak which is grinded at ſome 
other mill before it is brought within che Canongate. Aꝛnſwered for the town and hoſpi- 


and even as to flour, meal and baking, it 


. ought got to fruſtrate their maſter's caſualties. For once allow this, the Canon - 


brewers and baxters alf enz be 
5 then the mills ſhall get 9 The Ee 
than their own natural right, of which they could nor be lined and therefore, though 
- ©: they declared them-thirſe 
 erinded ere ſt came within the Canongate, 


- 


MW .; - an abuſe; but it was hot decided. © it was a favourable: topic chat this affair prejudged an 


5 Ln hoſpital but God will not Have en e Þ n, we. walk. not rob our 1 to 


— 


1 ve it in charity to others. . . 
rium 25» 21707- "Grant Living 2 e Mrs Mars ret. | Menzies, in the con 
 ritjon'mentioned: "ſupra fer the eſtate of Salicoars,: the laſt a(t-laird having, in Auguſt 1704, 


made a tailzie, failing heits of his on body, in favours f 


den 
. 
* . * 
IX; + 


AY * 


the firſt inſtitute being lately dead, George the next ſubſtitute claims: the eſtate; "againſt 
Whom it was Aledged for Mrs Nlenzzes, that the tailzie founded on bore this exprels fa- 
culty of reſervation, That it ſhould be la ful for him, at any time during his lifetime, to 
innovate the ſaid tailzie at his pleaſure; and, that ide fatto he had exerciſed this power, by 


_ Aitkenhea@'s and Livingſton's tallzie, An expreſs, revocation, narrating his faculty, and 
dcclaring he had reſcinded, voided and angulled it, except only" to validate his tailzie of 
- that date ro Mrs Memaies. Anſcpertd, This reſer ved faculty being to alter and innovate 


| impower him to revoke it in tiege pouſtie, when he was in health, and not by .a deed on 
deathbed; where it Was intended,”.chat he might do it at any time, though in agone mortis, 


and. innovate, etiam in articulo mortis, et in let o nepritudinis; which words: notibeing adject- 


4 — to this faculty, he couſd nor-revoke it, nor by anew tailzie alter and break it on death- 


_- - - hed, as 368 acknowledged! his poſterior tailzie and revocation were, being on the izth of 


5 tailzie, he was in perferk health, and had not contracted the diſeaſe whereof he died, but 


3. 


's and recent laws of 'deathbed;-and it appears the Lords ha ve made a diſtinction berwixt 
| theſe two clauſes; for where it bars) only a power to alter during life,-they found this 


tam in arbicula Mortis, and ſo it Was decide, Ich Febrt 
contra Hepburn; and though Stair Obſerves, that the caſe was create betwint the par- 
5 f Aies; vet he adds the Lords thought their opinion agrecable tothe terms of Jaw. And 

r ae on the OT 1855 N has W 15 and 42d 2675, 
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tal, That this interpretation was fraudem facere contraftu, bt contra Bonam Jidem, by "re 


mills which reſently: pay I.. 150 Sterling: of tack- duty, ſhall be very little worth; for the 
u grinded malt, and import it ſo within the thirlage, and | 
rds thought, ifthey-did ſo, they uſed no more 


55 only at any time in bis life, muſt be underſtood aviliter;. and not „ and could only 


lawyers had invented a clauſe for It, pi. that it ſhould be lawful for him to change, alter 


5 October 1704. within 4 few Ways. of” which he died;. and- never went to. kirk nor market, | 
_ and had the diſeaſes om him whereas, -at the ſigning of Aitkenhead's and Livingſton's 
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1 8 10160 dann this day to be adviſed, it appeared that. the town bach not proven a Clear 
3 h ' 2 
BP” orty years poſk ſi n, ſo as to found upon preſeription: ſo it came to this preciſe 7 
: rty years poſſeſſion, "0"as to found v cr came *to*this: preciſe narrow 


extent of chal. words inctheir charters, that they e bring 
to theſe mills omnia grana ſus guæ aquam et ignem patiuntur intra difles terras thidem rende «© 
„ From which Words the town contended; that all walt imported. by them within 
3 15 1 Canongate, though prinded before it came in, if brewed. there, mult pay multyre, ſeeing 
1 | Dy the acts: of 
ate brewers,” on the contrary; alleged, that theſe words 

har Was unde pq and: copy within: the Wn of ; 


yer chat would: make it 2 5 8 inkatefable burden. And in ; 
de to] of Kirkaldie; it was ſuſtained allegarly .. on this 


November x680, mer coſdem-;, and there. | 


gquoadalleorns: imported ungrinded; yet if it was malted and 
| bund it was not liable to pay any multure to 
- » the Canon-mills in that cafe. There was another point touched in the debate, that the 
© brewers made uſe of iron hand- mils in their own-houfes, which the Lords ſecined to think 


. Fe ames Aitkenbead, ſon to | 
Alexander Aitken head writer; and falling bim, xo George Livingiton his uncle; James 


making a new tailzie in fayour of Mrs Menzies, his niece, and by Writing on the back of 


Went to, Kirk and market, and outlived ſixty days after it, ſo that he :fatizfied both the an - 


5 could not be legally « exerciſed on deathbed, wnleſs* the clauſe had-alſo. added theſe words, 
ry 1663, Hep burg of Humbie 
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irie covira Polmais and Brown's: and the law of deathbec is amongſt che ageienteſt o LOA 4 
Fur conlkieptions, ard onght ich be kept ſo inviolably ſacred, zs not to de toached withour 
_ - iaking the foundation" of our ſecurities,” and parl. 39. dig. ae manum teſtaments. - Liberty, = a 

though! molt: favourable in itſelf, yer being conferred is rempus inbabile, when he ceaſes to 
dee maſter, cannot be exerced; becauſe, devenit in tum zaun a quo incipere non potuit; even 
o here, Saltcoars ect quod non potuir, et non fecit quod-parmt 5 aud if the firlt elaoſes “ k. 
any time in his life,” had! been ſufficient ro authoriſe bim to alter, it on deschbed, our 


lawyers would never have excogitate that new clauſe. and addition, tian in % worte ar- 
_ Ficulo, And im a late caſe, Davidſon contra-Davidſon, in 1688, the Lords did not fo much |, 
ax allow an alteration- on deathbed, though: contained: in a charter under the great ſeal, quia.  _, 
dend ita tavere poteſt, me leges in ſuv teftamento locum habeant; not can the King give a power  _. 
do diſpenſe with ſo public a law. Replied for Mes Margaret Menzies, That, at the beginn 
ding, when tailzies were not fully underſtood,” the Lords were trick in che interpretation 
do rheſe words, „ at any time in his life :” but by che corrent of deciſions ſince that of 
Hombie in 1663; they fare always extended theſe words to the tailzier's whole oatural ! 
fle, vita being only piru minis fruitio et morti opponitur ; and lb. 18. 4 1. D. de manumiſ. 
e teftamento, lays, Cum moriar,” liber eſto, totum vie tempus complettitur. And fo it ws i 
' _ found, 28th jane 1662, Dame Margaret Hay contra Seaton 3. 22d June 1670 Dougls [ 
dos Douglas; and in February 1686, and 1687, it was tene wed, Brown and the Lady "i 
Feth contre Congalton; and lately, on the stk February 2706, Bertram and Kennedy WM 

done Veit. - And Lord Dirleton, in his doubts and queſtions, page 198. 199, explains. - 


Au annul Altkenhead's and Livingfton's tailzie;, SHOW 


onal clauſe, een in articuls mor» 
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Hee to death, and not only to icknels and dearhbedz and that it was too reſtriftive a ſenſe to i 
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"hee 'comprehehded the track of our whole natural life to the laſt moment thereof; though — bs | | 
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"Ejrcuthyened and impoſed upon, they coming belt ſpecd at that time, who are neareſt, and | 


* ' 
r 
5 
S 


1 * {+ W 4 £ ; q 4 E 
8 4 75 Sd „ VE | BE Ht 3 . 3 8 * — 
N , 8 p 3 e 1 wth : 42 NS a : OS CS ” N „„ „ ** S "a, 
N : * 2 75 o . 1 * 's N 7 * '* A * - 4 * 4 
, 823 . , NY | : bs. © 0 EIS 4 ; R f 
1 : > 
daulay. Alexander Robertſon couper 
: . * ,4 > 1 * . < . 1 
ff . * : 
. 


= 


+ lar ſucceſſor and adjudger, I neither had, nor was obliged to have my debror Robertſon's 
_ +» heritable bond, nor the mideouples and progreſs thereof; it was my debtor's evident, and 
_ - To he could keep it up and abſtract it from me with all his art and power; and I am no 
more bound to produce it than an arreſter is, where the debtor's oath, acknowledging the 
debt in a forthcoming, is ſufficient to make him liable, without producing his bond. But, 
Aa, I inftru& him debtor” /cripto, (which is more than I am bound to do) by a ſubmiſſion 
Aud decreet-arbitral, wherein this 1000 merks bond due by Macaulay is expreſsly menti- 
doed; which furniſhes a ſufficient: document and evidence of the debt againſt him. Replied, 
That the decreer-arbitral, can never conſtitute a debt; for, 1#o,. It is ſuſpended as being 
ura vires compromiſſi. 2do, It can only prove a moveable perſonal debt againſt him, which _ 
Lean never be carried by her adjudication; and ſhe has an eaſy remedy to take a diligence 
And recover het author's right thereby. The Lords thought it hard to burden her, and 
therefore repelled Macaulay's defence; and found the decreet would be a ſufficient warrant 
for his payment, eſpecially ſeeing there was no other creditor competing with the ſaid Anna 
.* Campbell for her fam. 2 LN ORE A TI 


February 28. 1706-7, William Morrifon of Preſtongrange contra Mr Hugh Craig mi 
gnmiſter at Gallowſheills. Mr Hugh Craig having granted bond to Dame Jane Moriſon, the 
aid Preſtongrange's liſter, and relict of Sir John Niſbet of Dirleton for 1843 merks ; ſhe, 
din November 1695, being on deathbed, called for Mr James Kirkton, miniſter of Edin l 
burgh, his wife, and delivered her Mr Craig's bond in thir terms; that, on Mr. Craig's 
l. 4 U 2 75 paying 
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nation to 1 her le 5 1 10 one e iber @ A writer . Nhat 4 23) 5 * 
d to loſe the benefit. ranguam indignus by the title of the Roman: law; Mt. quis: aliguem tef« 
+ tak probibutrt. - Anſwered, The nullity of the bond ought to he repelled, Seeing. the-bondl | 
is holograph, andthe want of witneſſes can be! ſupplied and made up by his. oath, And as 
1 £4 . to: the ſetond, His bond cannot be taken from him by Mrs Kirkton's lngle teſtimony, 
8 there is nothing antecedent to prove the gepoſitation in ber bands; be. 
ies, 10 annul writ by: witneſſes, 48 contrary. to law,. and pelſimi Sep and at Welt ir 
—_ only be ſullained AS, A J0NCupativg. legacy;- which: can. ſubliſt nd further than L. 100 
„„ Sent. ans to the: d, Acceſs was never, denied. except when they came to diffürb her 
. ſhe* was upon reſt, Phe Locks, tonlidering.: the circumſtances and ſpecialties of this 
Eo 9 and inclining more to equity than ſtrict law), found. the bond extinct, and ordained i IT. 
„ given up to be cancelled, and affoilzied-him therefrom, he Pa ing the, 100 merks (o 
. G the beadle, with which. he: was- burdene d Same of che Lords, though they 
. were con vinced that; it Was the 1 5 'S-intentio! n to reſtore. bim his bo! a, Jer they thought 
3 2 dangerous preparative to ake: away bonds by ſingle. teſliwonies3 bur others 8 
1 . 5 there Was. a” .concourle: and: chain $4 ſpecialties, bete, that could hard} WY: occur in . other 
WR” (5 which put it beyond the: danger- of. drawing. any. bad conſequence. from/ it. 
, » Willam Alvis, th kiff def pute of Dumfries, and John. anrick is b. 
KID hy ener George Maxwell of e 5 150 1 W APE 10 oY 


* forefag ater, 5 wh py Fe his. Mer . -mair. Was 1 0 
ice, and that progeſſes for vindicating- their . d 17 te che | Rants, Not: 
. puniſhing inſults againſt: them, belonged tothe ſheriff. in the firſt ; int ande, as the King's 
e auen N for. . the peace. and ; tranquillity ; 701 the. „ e . 
5 ue! eg gh to. hence, ma . 
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. ing ihus ove, "lowed the ſerif 10 go on, n Ig 
885 Dy ſuſpenſion, if he thought himſelf. wronged,” ; = 
EZodem die. The Lords heard and determined the „ Naddel and 
| 1 goth February: 1566, and found that White's aſſignation to Crelgheon,” 9 1 it 
bote for oncrokicapſes," yet having no warrandice, could not be interpreted to imply ab- 
zolute warrandice'; but only from fact and deed, which is the. common natural warrandice 
W in e to e or Gecroets:, For the brocard, "That: no o whcranghee =j 
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| 3 . god Jententia Judices pro veritatt babetur, till it be rediced and taken away: 1 


elf, and his; {pauſe in Tiferent and conjundt fee, and 


a * Hug che e of the. marriage te bim 
| "Hm bairas-to” 


© Honies whatſocver-:Afrer all this, in 1682, he gives her a general diſpoſition: and alßg 
In 2 to all his eſtare; heritable and moveable, 5 


. 


to James Purdic, Whom it was ſoppoſeil ſhe'd 


"Ha infeft- bimſelf! in the lands and houſes acquired, and then to denude and iſp pone- to 9 + 
48 the wife Salſignee of the equal Half, in the terms ef the contract of marriage i 
- for Roſs, That'how ever: theſe. clauſes at the firſt view ſeemedꝭ to 41 1port a fee. to the wife, 
7 5 the fenfus verborum, and not the gogtex, i is to be adhered to and although the literal po- 
5 en and graminatical- conſtruct ion may point at a fee; yet our lau yers bave ever had hat 
eee 70 the hul and as the Aigniur Perſona: and the Jexas nobiliar, that they: baye lodged 
the fee in the man, aud reſolved theſe clauſes into a mere üüfetent quoad. the Wife, Judging 
i unfavourable te mae them Fars ef the hvſhand's eſtate to The prejudice of 
=: fo it "Wis interprete teil in the action partued/ by Alexandei Anderſon contra Bailie ä 
5 ee off and ziſt December 1680, where he having provided 8 part of the: con- 
queſt to Helen Biccarton in his firſt contract, . xe Lords found; that this could not 1 3 
Kim t provide it to the bairns of the; ſecond marriage, he being lar and dominus,-and: ſo. : 
hig the; power"! of diſpoſal. Aufwered: for Purdie, (That the principles of law were quite 
ae And miſapp licd; for he did not affert the wie to be ar, but only: creditor to the 
_ Kiband? ina 87 1 1 obligeswent, te force the huſband's heir to denude; and ber beirs . 
Ane quoad \ il he would not be their to ber, bor behoved to be ſer ved ſablicore-heirs. 
of ion" te the huſband 3, and it was yneontroverred, that the huſband: Was fiar; and 
15 5 have difp 
TOS having done it, the: had a clear action againſt bis heir to denude of the half; and 
- $6 it! was found bet wirt the Lady Dunfermline and the Earl of Callander; and e caſe 
cited d with that of Graham, e Park and Gairden,” 29th] anuary 165 39, - had no ſuch 
85 e Clauſe as-this here is The Lords repelled! the” defence, and found the wie's right, 
. ro the half preferable, and Meh; One may think his taking che rights of the houſes to 
bimſelf and his heirs Was analteration of che contract, and. diſpoſing of it otherwiſe; 
75 the ſubſequent affignation to his wife, ſhewed his intention to rethrn to the ſettlement 
de had 123 9 5 bis contract of er Wong befors... This was. ce e e 
kee 5 e N 7 


and an heritage about five chalders of vidual, the four ſiſters take out of the chancery a 
br of. I N io, 1 or Ss led 8 e x0 Heb Lords, | 
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nn 


| Boy ruſtici . and is three ſtories high, and has above twenty glaſs windows; 
2 and ſoch bui 
ce the uſe of wilding houſes With barrikin walls and foſſes about them (as in the time 


po 


4 1 5 L. N 0 a 
we: : 4 * =, 


Sproereate in fee, Which Failing, theJult and equal half rhercef to bis heirs, | 7 
and allignies,: and the other half to bis wife and her heirs and aſſignies... During the mar- 
klage, he parchaſes” ſeveral Haves 1 in Edinburgh; but does not take them in terms of be 
obe ment Forefajd; contained in his contract of Marriage, bat to his own heirs and 0. 55 


. 1 belt Abe tenants \Fouſes there to Lag 80 ole of 1 4 ad rem 
dings cum contiguationibus are ever reputed for the uſe of the heritors, now 


© he AY vi * is , ceaſed. "The Lords found this = the PAgepy da | 


2 bt; kk it de a ſale of lands fer onereus adequate caufts, Ihen it holds; but not in alſigna- 95 
5 ſonst rights; and though # ſhould at leaſt import debitum ſubeſſe, and here. there, 
' ©, was nO:deve: At alf, he having, on his being reponed to his oath, deponed negative; yet, at the, 
die "of White's align irion;, there Was a deoreet Randing, Though, afterwards . I 


ed the tenements to whom he pleaſed, and ſo evacuate his wife's. rhe 4 


{their children being all then deceaſt) = 
Ihecte kor her ifercoc-uſe alleaarly,”; and "then "follows "the: Taue Tharin: caſe of dere 
"43 *furviving him; che one half ſhould go.to his heirs, and rhe other to her heirs and alan. 
Tong the husband, being the hrſt deceaſer, his widow. aligns over her right 7 1 955 h alf, „ 
figned to marry, thongh ſhe as then ver * e 
Aged; and ſie purfacs David Roſs, her huſband's $ nophewy,/ to enter heir to Young bi uncle,” 


Bra ie!” 1 Cowie e af. Bichkennar, 1 behind kim a Jani = = : | 


„ web! $1707, - James Pördie contra. David Roſs merchant in Edinburgh. - Divia 3 Mo} 
: Young, Wn his contract of” marriage with Cathatine Mitebel in 3646, obliges himlelf retake © 
tie ſecuriries'of all tinds, herirages and tenements that he thould purchaſe and: acquire gu. 
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- ith the e hes IS other houſes: r u 0 de Fr an bt c 

5 Gu 5 . to the cleft; dabghter and heir-portioner. * Bar! on this aroſe” 4 elde a dee wore: 8 
e whether ſhe ought not to give ſons ſatisfaction or equivalene to the reſt of the dein 
pPortionets In lieu thereof and for that effect both* 1 and the yard ſhould: de appretiate and 
valued?" It Was contended for the Younger Pllers, er they being founded” on ehe rule of 

a equality, though for conVveniency, their elder f Ker got the: houſe, vet it "Was um Mere; 
5 _ and ſo all our layers both ancient and late had determined, as appes 78 . br: 
een, Ub; 2, rap, 29, Ns 10: cap; 28. Ne 3 that the meſfaape of a 1 5 0 


DN, 4 "6 be eably divided ; and though this hag 
1 5 bo cathot be new wherever the  youuper filters: either raved 'or-pot any thing for the eldeſt 
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elddelk, who muſt ſatisfy the rest according! ig its Vale 5 and 7 Craig? i 

e 1 aa. / nee ken, perliset, pro 4 

- Sai mmftitnt, pap. 47, ſeems to his '« | 
and my Lord hitclaw's notes on him pa 34 that thou h indiviſible. rights 0 to the 
e et it is 'with- the burden of. fone” 0 een 1 7 5 und fo Vet Fr 4 

menrary an de, in his Aigreſſions ae Jeudrs N 84. lays Ws ſome rules for this; and 
Vis queft, feleR.” zin. , cape" 35. treating 5 gg the heritage among brethren - 


5 Familie errifcunds tells, Where a whole houſe is adjudped to one, becauſe it cannot 


e divided, it muſt be vaſued, and he Whoſe ſhare pre ponders1s Gondemined 
in a ſum to de given to the reſt, 'to preſerve. an entire equality,” Anſwered,” This *woukd | 
© make 3 i no favour at alf to the adelt, the got the houſe, but withef behoved' to pay in 


. a price to the reſt; for in fundry ſmall” baronſes it is Kvown the houſe is neut to the value - 


of 'the property of the lands; and it is confelled on all thands, that there is 40 Fcompenſa- 
tion given for Honours, juriſdieh 10ns and ſuperioritjes, Which, as furd Inaro/ibilia ei regalia, go 
to the eſdeſt; and theres no exception from this-bur-oply 1 in the Cale of feu Rurſes, which | 
ecurred an hundred” times in Seotland, yer it 


ſiltsr' s poſſeſſing the manſion-bouſe;. and patticalarly; among the heirs-portioners of Nicol. 
ſon of anden it was nor ſo much as dreamed of to Ke demanded ; abd though ſome of 

yer they can-addace no decifion 10 fortify: their-opinjon. The 
n due: then'remined the third "queſtion anent the-yard, ' whe: 
f ſequence ace 1 followed the houſe: Some though if Itcould ad 


tber it, 49 4 6 


"I + miy echte tent, e 'yaltied: and divided but this Was not decided at this 
| - ries | My Lord "Har 


-hancellor, on the oecafion-of rhis Process, {aid, he thought it he intereſt 
ol the nation, That an a& of: Parliament were made, taking a the usern of female, - 
e nd_chatthe-eldeft fiſter hate it withove -divi viſion, a LOT with. EO 
_ tothe younger bites il, ioth Jane VVV . 

"Marth 7. 170 Lord Thyerury' tontrs James Gorden this; 1 Ea burgn⸗ In- 
2 having b bt 1 galtons of Florence wine from Gordon; and he telling he had no 
less than a büft, he defired him 40 get Him a eaſk and hog plheadto draw: it off, to be n 
4 Veſſel then lying at Leith, an -thortly to faif'ro'the north. Accordingly he went 
80 cooper, and pot him 4 caſk, whithheJooked was ſofficient, ant put the Wine! into it, 
aid ſfiippeck it; ut the ip being retarded with t contrary wins ere it came to Inverury, it 


: 4 folind tho wine had fyped out, and ſo Was ALERT and File.” "My „Lord purſues Mr Gor. 


dog for the damage, be having furniſhed” hid wit b. Jeaky Tf Bichr aſk, though he had 
- ruſted the: care-of-1t pan "Alledged,” He can never babe for All hs concern was to 
1 him the Wige 3 but 70 provide him a'caſk to pat it in, was à mere at of kindneſs and 
Wn done at x y Lord's delire, to' ſerve” him Tangvan quilibet; eas, it ſtood twenty 
four howrs-before i 135 boated, po a he" leaſt appearance of any defect, and Was ſhip- 
pech and'fo ny by the flipper condition; but ftorm Having riſen; they were 
dien inte the Wem ys Hatboge, « 1105 1557 0 the agitarion of the ſhip, it mi iht have got a daſh, 
ſo that either; the e formther, or the Ripper may be anſweradle; bar: it“is impoſſible 
to french Nit Gorden, Who otly*beRtowed his pains; and ſo i it was /otatie opera tanguam 
„ and 50 more." The Lords; before anſwer, allowed s A con) junk Probation as to 
_ Bale Gordon's undertaking the tro of förniching a caſk, ane 
before the Winne was put into it3-and if the os Was caſual” and intel, or 'by any Intent + 
defect and infalficienc e in thee; ca; and the Lards coming to adviſe the teſtimonies of the 
' witneſſes adduced hie ine, Mr Gordon: Alledged, that no more diligence old be required 
of him khan What he had done; for he being deſired to look out a caſk, he did fo, and fa, 
no viſible favlein it; and 'by the-oufto/ of all the erading tations, che latent inſufficiency - 


By I. goods affording redhibition can never oblige the furniſher, as is clear by the Roman law 


Hite arg. es tad: de difto whilitio; Fi venditor vitium Ignoraverit, non tenetur ad damnum ex re vitioſa 


© 'Y :, Provementem,. e elpectally, 7 1 gratuits: Interuemerit ; and although a man ſhould, in ſelling a 


eee; commend him; that Will not import he is endued with the: philoſophical virtues, et 


. « confilis non fraudulent nulla oft obligatio; and where a loſs is ifcriveable either to fault or fa- 
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3 a0 one of the te heirs, and ns inſiſted to matze che other liable. in. /olidum,. on pretence * 


1 1 4 1 Ken bn, The Lotfds found fo, much. fraudulent, indirect dealing and contrivances, - 


995 "i * Forlyth, 'of Garvell, and Rebecca Forſyth his ſpouſe. Me james Forſyth, miniſter, dif 
I | I "he ſhould change bis name, and hre and all the ſubſequent heirs of tailzie ſhould, take and 


1 Rs 0 the next heir. And then follows rhis clauſe, That it ſhall not be lawful to the ſaid James : =_— 
"2 hs) Rory not any of the ſabſequent' heirs of tailzie, to do any act or deed. wharſomeyer, that. - . . 1 
3 may fruttrate or prejngge the tailzie or courſe. of ſucceſſion: thereby ſettled ; and if they do Oo 
IX 5 in dhe contraty, che lame ſhall be void and mull, and reducible at the inſtance of the 5 . 
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. ſerved 0 Him, and all the. forefaid: Maes ad long um ingroſſed in her retour and ſeiſin, Gar- 
bs ell Having been tutor to Grizel Bruce, the 55 of- Ledheugh, the purſues him for: count, 


d N "Jn it is always (ub modo et conditione, as heir to him in 4 tailzied eſtate, whereby he is expe | 
q 1 y bound up an 


| {2 


. : | "$5 marked by Stair, . 26th: February. 1662, 125 by Sir George Mackenzie, in bis plead- 
| I 8 ings, page 40. Replied, That a prohibition to fru 
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de fea eas, bot che L. 1 A eg ths „ "8 bound it 8 . e 

Mr: Gordon bad undertakes to cih "the: . and the the esſle was inſoßeient, . il 
9 dee ics/infulficiency the wine had run out; and ſo found him liable. Which-would im. 1 

pop if be had . 8 the price, then to reſtore it, ad if not, then to alloilzie my Lord - 4 
\.trom payment of ft. Some thought all that Mr Sorge zie in this caſe was mann ie. 
win, 0 8 and ſerve my Lord, and that officium nemint: debet eſſe dammoſum,. — 
hk e il del can'be\quilified ; but here the-Lords fbund 1 ce to 15 5 
u Waärtant it, and had faid a Joable caſk was. needleſs.” NCS ot 407" pO 
March g. 1707. Thomas Logie, merchant in Edinburgh, ee Whiteheads, 4 "gg i 4 . 
e for payment of a debt contained i io their predeceſſor's commiſſion and Marker. 5 - 2 4 ug ; 
' Te The Lords, finding he had made a privy; tranſadtion with Hamiltonz huſband to 195 25 pos 


* a 


her filter was diſcuſſed by a dectect, and her heirs inſolvent, and no eſtate eoüld be con- 


dat they ümpkiloned the ſaid Thomas Logie, and fined him in L., 100 Scots, and 5 : - 
him to lie in priſon till he paid it, and until che Lords gave further order. They likewiſe i 
| remind; the Advocate. who appeared for him, in preſence, of the faculty called in, and k 8 9 4 
| intimated ro them to be mare cautious and/ingenuous in e pleadings, and not to Ton pa 


15 * enioce their elients in what they ſaw dirty and diſhoneſt, t. 5 5 7 55 | 7 . 


Marth 13... 10%. Gritel Bruce, heretrix of Nee Hugh Wilifon, 1 


pones his lands of Taylortoun to. James Bruce of. Garvell, his ſiſter's ſon, in thir terms, Thar 


* Wang ti nane nd: af Epc; endif hy. fe, negletiet, r dcpes fo 106,  —@—@=M 
- che *contrayener ſhould: amt and lole rhe;benehir of the..cailzie,..and denude_in. favour - 


. - apparent heit of tailzie that Would have ſuccceded. Thir clauſes are both in the procurator "7 1 - 
wh and ſcifin.z and Garvell having ſucceededithereto on his:uncle's death, and being inteft, he 1 55 "- 
aſſumec the name and arms of Forſyth; and after his decesſe, Rebecca, his daughter, is eie oy Sr 1 5 1 


"Wn e and payment of his intromiſſions, and adminiſtration; 3 obtains n decreet a- 

painſt him for L., 15.500 Scots of balance; and now inliſts againſt. Rebecca Forſyth, his 8 
* ghrer, and ber haſband;for payment on the palſive titles, and as heir ſerved to 1 * EY Fo | 

den, the debtor, in theſe lands of Taylortonn. » Mledged, Though [repreſent my father, yet 


S and prohibited to do any deed in prejudice of the tailzie; but ſo it is, there: 1 
Cannot be a more prejudicial deed than by accepting a tutory, and thereby ſubjecting him- 
'= {elf to a debt, that may exhauſt; evict, or burden the tailzied lands; and ihe e E . 

. clauſes being repeated in her ſervice, it can never make her paſeri liable for her father's — 
debt, nor affock the lands, contrary to the expreſs condition of the tailzie. Auſipered, That 2.908 
. tory clauſes: de non alienango, et non. contrabendo debitum, with an irritant. aer 1 5 - .. 
0 annolling both the deed and his right, do now, by tlie a@ of parliament 1685, and i i 
. the conſtant deciſions of the Lords, militate againſt creditors; but this tailzie is not of 1 


" that kind, for it contains only a prohibitory clauſe, to do any act or clauſe to fruſtrate or „ 
| pee the tailzie or coarſe; of ſucceſſion, and declares ſuch deeds null; which import no , 
more, but that Garvell is difcharged to change the deſtination: of the heirs, or to invert 
their order of ſucceſſion, but no Ways takes from him the diſp al of the property, or his 

bob of alienating or contracting debts ;. for ſuch reſtraints; eing contra naturam domint, 8 
our lawyers: long doubted of the validity thereof; ; and the firſt. time they were elke 5 — - 
Was, in the caſe of the Viſcount of Stormonth e the creditors of the Earl Annan. _— 


rate or prejudge the tailzie, hr nal 7 
. and reaſon comprehend a diſcharge. 0 contract debts; for there cannot be a more 
ort effectual method to evacuate a tailzie, than by contracting debt ; and it Was ſuper fluß. 
dis and needleſs to inſert the elauſe nominatim, ſeeing it is ſufficiently implied b 
e and it needed no other. regiſtration. than that. of the ſeilin, ſeeing it is nine years 
before the act of parliament: 1685. Vid. ſupra, the caſe between Sir Thomas Young and 


Bothwell of Glencorſe. Duplied, Her ſervice, however qualified, muſt oblige her to her fa- 1 
ther's debt, additio bereditatis,” being aus /egitimus qui nee dien recepit nec conditionem And f 
thir prohibitory clauſes may have indeed the ſtrength of an inhibition, to· reduce any volun- e 
FG 1 MN as * And in 1687, bet WINE, Te Earl of a a y Lo 
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oe by 1 n are no * more-odious in, law rai | 


IA _ Earl of Murray, as debtor to Strichen.., Kincoullie' 8 arreſtment.; is executed: atthe Earl's houſe | 
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15 r vox, kala RG by 9 in his Dole e 
pag. 198; but without an. irritant clauſe annu ing the fee, the can _ 
WE 2 N it 90 de and e 9 Epos buligeſs WES N 


1 "as. by 555 8 "4 j 
1 his he, and I thor this ae Was: not in a terms 69th Ws now: 1 "ag E | 


be os jw; . in the Meric, grabs; e . out. . a 4% it 100 Par 
in 6 
8 1 oy. 1 melket containing 2 backbond, and, r e = 5 . 
i eg the right o 
„ and by eg Ic; comes 10. Thomas Ni 7 15 "The Vader, nh "= 
a iv at Taſkacquired by Park of Foulfordlies,” leo 1 . 
* improbatign' and declatator;: that. 1 ns ale 4 
more than, paid him the anaualrent. of hjs 


Y Fw, to extinguiſh his principal. duch an that, after count 0 5 . an 

. remained unpaid, he. was willing 7 10 pay... deed for: Foulfordlies, _ =} 
be cannot be able to count. for the 7 n the. hands,” more than the annvalient W 
Rae's a 8s e, He Was ed a „ 
5 tagte of. De Fa e Nicol, before. f of e 75 A 8 A 1 
. which was ſufficienc. to faund and c Jona iel, 240, Though it was + 1 
"py an 1 wadſet, et it bore a clauſe, that if the non eee terms an. 
| en pa 2 .the, e ct : ould expire and be. null % jure, by way * 
801 ſhould hays wo chepolleſiing of che Whole 
449 44 and the revafſer Who grant kr If 
— 1 8 DYART So 7 2 cblourable title: 3 10 we 4 
the bygene rents, without Being ler düntabſe. zie, The irriteney of the back-tack being 
incur it brought.it preciſely; de de caſe of apiaper wadler, which by the -62 ac, pal 

1 ae made unacceuntable;:unlels” they offer caution,: and you refuſe to cede. your Dofſeſ: „ 


De: 1 — 


1 on, _Auſwered: or Nicol, the;purluer,- to the belt, The Sheriff's er be the 
foundation of uf Bene det, but. rather evinces, a. colluſive 8 for the. abſolviture pro · OY 
_ becaule there was no title produced for the | ioc he being mi. 
-nor,, it cannot.prejudge him: that luis tucer 's:f rig f 1 i 
he produced pothing 10 inſtruct that hug pup uche remoy 


dhe eke er it was s hard a [to expoſe the 1 to . account : 7 75 Wars the ex- | 
y Fear, and gg reverſer had: paid all tlic,public burdens. 
"- March: 3. 1 70. ics .of Kincouſlic \ and. Alexander. Deuebar of Comrie, writer in 


> an eing both creditors £0: Fraſer of Strichen, they arreſt in the hands of the 


.. 


of. Dinnibirfle, on the 42th. July 1706.3 Mr Deuchat's is on the, 20th of that month to 
the Earl, perſonally apprehended at! his houſe-of Tarnoway, in tke north: Kincouſſie cra- 
I ved preference on his arrcſtmenty, as being eight days prior to the other, and the rule is 
priore ſempore, 13 in ſurc. Objetted By Mr Deuchar, That Kincouſlic's was null, being 
_ -ncither, perſonally, nor at his dwelling: -houſe; whereas. his atroſtment bad both, and the 
execution at Dinnibitſle could not be regarded, net being then the Earl's demieil, he ha- 
wing remoyed in the April before with his Lady end family to Tarnoway, Where his great | 


— | 


1 -elt intereſt lies; and having left only ſome ſervants at Dinnibirſſe to Jook after the houſe 
and planting, Jo be muſt be conſtrued to have his forum” et. larum, where he -Princi pally 
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1 1 ſummer tothe north for his diverſion,” 'or to count with his chamberlains, banndt alter his TO 
|  ,dotnivil; de not going there ane remianznd:; and the Bark, by a declaration under his 5 . he Wn. 
_ + allerrs his principal domicil'was at Dinnibirſle, and bis coach and horſes” and chief wo, 5 EE et 
tote were all left at Dinoibirſte;" and although Targa Were a cumulative domicil Wik 5 
respect to eie Ws or: arreftments,. et that can never hinder but a prior arteſtmen given - ba to 
15 preferable.” - And thus, on the {1th of Februar 7 16 74» *MacCulloch : cont». ; 1 
i Gordun, a charge of- homing at a man's 64 Fellin ng houſe in ae. 
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; bh, though he had been abſent from it more than' 40 days 1 in Edinburgh „ and ſo, on the zoth ER | 
| 1 bs November 4672, and 7th Febfbaty 1672, commilfirics" of Fa and Brechii ches SE | 
g te Earl of 'Fanmuir, competing for the confirmation” of the ft Earl's: reftarhent;” bis. Is. 
_ Lords preferred Brechin, becauſe: there was his principal reſidence, though he died in Edin - 0 1 EE 
_  buryhs And Vort. ad lib. 5. ag tit. de*Judie is, decides, That: domitith mutatio non face © 
; = pracjumenda,” 11 pi obetur, et duobus Tocts putet quis babere demicilium. The Eofds found both 
8 8 the arreſtwenis were Jepat and formal; and as: an execution it Tar now Was g00d, fo - 9 | 0 
ä 1 1 ar-Diohibirſle 
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= =>. 2 3 mutual, declarators, VIS.” ahburton of Newmains raiſed a declarator | 
1 = imo aich being thirled 20 bis milf of Dryburgh; and Haig of Bymerſide brought a 
9 wy i "Te 00 cxempring immunity. The firft declarator was founded on the [Abbor 
a Dryburgh's Sartor i 11652, fening that milf; and the {ccond, on a contra nar-. 
g 8 © ag 1 591% giving a power to Bymerſide to doll a pult on his'own 'pround: and: 


e alledged, that faculty was Preſcribed. not having been made; uſe of now: for 
140 Fears, and ſo was Jol "air utendo. Tue Lords found theſe things that Were n ere fa- 
; * cultates: could not pfeſeribe. Then New mains alledged; That Bymerſide being restricted ro 
285: build the mill on his On ground, he:eonld not ere this mill, becauſe-his.dam*dyke — ny 
don tis" -neighboux's groukd; which was contrary to the delign of the clauſe,” 7 mm. 
only a limitec 5 and thoagh he had a written Hieenſe and tolerance from chat 3 N 
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ns ſack privilege. "The Lor Found the mill being on his'own'ground,” he might reſt ge 
Bert of his dam on his neighbour's fand, with His conſent. Then,” 3110, Newmains 4. wy 5 7 
4 ledge, pint bat, "eſto" Bymerſide might grind is corns at *his own mill, yet Ju, bis tiend, 8 YE 


it behoyed to remain rhifled; b ecauſe it belonged to the Abbor, and he had dif 


_ -muhrures. 4 marum, as Well as Terrarum. | The Lords found Bymerſide S dtſend remained 
thirled c Newniain's mill“ Then, 47, alleged, Bymerſide s mill at moft would be but 
55 Winter mill, having only water to make it go in time of ſpeats; and therefore, when be 
Could not get his corns'prinded there,” he behoved to return to Newmain's mill, to Which 
he was originally thirled, ſeeing the allowance of ereRing 3 mill, mult be underſtood cum 

fu; and, when that fails, your ancient thirlage teconvaleſces : and the Lords found | 
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Þ Urth, and Seine Hundzs, i d, contra | 
1 1: 5 N T Telfer, ider creditors of Hamilton of Grange, in a competition amonglt * 
Grange s creditors, the Lady Airth produces a charter and ſeiſin, on an adjudication ba” a 
dy her" mother againſt Grange for her bypone jointüres; and it being eted, That the 2 
- ahudicarion was not produced, ſhe repeated a proving of the tenor, in regard ie was bdurnnt 
in Sir Robert Miln her tutor's houſe at Leith ; and, for documents and adminicles, be⸗ 3557 
4 des the charter and ſeiſin, the os 5 the ſummoris of adjudication extricted from the = 
ge, with the contract of marriage, being the ground 'of che debt, and a decreet of 
, \ 1 an extract of the allowances, an executed” horning againſt the ſuperior, the 2 
"6 Keeper of the minure-book bis atteſt that it is put up there, and the eee. 
book, bearing, Thar the elerk*s dues are paid for it; alf which evidently „„ 3 
being, and ſubſtance of this decreer of adjudication, and which is only craved to 
fubſilt for the ſum, without: accumulations, or an expired legal. Anſwered, Though our WF 
1 ee bee allowed the renor loſt voluntary rights to be made up, yet it has looked 'opon." _ 
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he wat teh perſons, and then; make pp its dengr o Their reftimonies, which might cloke 

_ and cover all villainy;; and t hetefore, as our acts of pefliament have: prqhibiced-the making 
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tie caſes of rhe Ducheſs af, Lauderdale agapſt che Early Lord: Sale + againit Wilſon ; * 
Doelkge Lats agate Mr Walter Buraßde; md Lord Alexander: Hay *: 
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the'adminicles adduced; fot there not one . . 
lable AAduced either to make up the execution of the ſummons: of adjudication, and N 
the ff pedal charge, Without Which we Know the déeteet Would be intrinficatly nüll; and 
unde on, are contraditory . and incbnfiſtent in thewſelves3? for the mi- 


. . 5 Inglis; and 4 1 other like cafes.” And as it s of dangerous Sohſequende in dhe 3 3 
di ie ' inpotlible to lalfain this tenor ont 5 
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bears, John Hay to be cterk..* The Reſpondee-book” bears, this decreet was extracted . 
Jae 1678, and yer t Ne allowance of it is in April 'before. © Kepheu, Not only: the Roman 


2 „ Bak the practice of all the Judicarories f in the Chiti an ſorld allo Probation of loſt 57 
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' writs; as appears from E's. & 11.de fic inſtrum, J. 187 k. "de inc the principles of 
eon mon reaſon lay down thir polirions,. That men may Joſe their writs either by deine. = 
or without their own” fault, by: caſuakies. and fatal accidents of fre, Wär, devaltations, in 
„ 8, children'vr. bealts tearing ew, c. anch echt it were Aipiquity 4 Ina debtor,-or 
 coferalliicr to take advantage of ſüuch fatalities, er ta plead thenee-cithers- liberarion ben 
bis debt, or performance” of "his obligement ; therefores law mult- ſupply and make vp the _ 
5 ted and excluded, law. hagrequiredthir1c two cautions, 
en ea Amen, how de was bot. do, 08 
| 487 : up by homogeneous Writs of. the ame kin aud nature; Thus the Lords, 
0 in pfoving ihe tenor of heritable; rights, equire writs,” fuch"as charter; and feiſin, as well 8 
_ witnelles who ſap and read them ; büt ne judge can "expect: 2 preciſe und peren 
_ bation of: every eitcumſtande, vor regard\fmalvariations and diſcrepancies na cemulative. 
* rules of law in ſuch. ee 
e Wu 2d eſſe debet id facile tneſſe p. p kur, nf fa 09 ur . afta, iter preta- 
tin iments wh Au dr POE ah ee Nerat, nego unn e a me ordine progfumitur. * 
J e eule id. S. Hallitut. 2 
5 it known ORE the'l ,ords, in 1691, made 
cndoick; and Brodie of Adlicſk. 
point, how! far . other judicial . 
| cond raged . ate . 
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1 1 pleaſed.” "Hledged For 3 Nn the arab te of 1 wn of. barony of Gar- 


558 5 mouth, have been in the perpetual aud immemorial uſe end poſſeſſion of being Employed 
25 . in that fiſhing, and 40 . paid their Waäges in ſalmon,” ang te debar and exclude; all Htbers, 
Ep 7 od which "privilege was 7 in Imics's:eharters\in 3587, and ſince, giv 
8 1 ' pateſtarem efe <aptores, Maabores,” ſalitores, congitores, in dolia, et *conſar 48 
BY vum generes piſcium io be takers,” Eillers, makers, ſalters, coupers,” packers of kal mon, 5 
* 5 : © Sc. This ting” on Spey belonged to” the abbacies-of Pluſoardie pie Urquhart, and were 
5 gw, 8 diſponed by King James VI. in 1591 4% Alexander Seuton Earl of Dunfermline, 3 
tte Laird o PEE alledges, they were his pretleceffors. or an old confirmation of: King A- 
„ lexander, confirming. 4 Charter of King Malcolm's; but it makes no mention of this 6ſh- 10 
. ing. See Craig, feud. pige 366. The Lords granted. -2*conunet. probation,” for 8 5 
. | "prove, that his Garmomn men were always in üöſe to fiſn that water, and no others; and 
5 the creditors to prove, thar the employing. of 'the'Garmouth\men, was only” for thetr >= 4 
Ei; 55 - convenience, and that on ſeveral occaſions they brought in rangers; and the . 
5 3 0 to be adviſed, it was alledged for mes; 4 hat he had proven a clear continued 1650 
3 8 . feffion of upwards of forty y ears bf his men being the ſole fiſhers on that tiver, and their | 
3 . _  debarrinig all others; of which he: has the Livelieſt Nd ce ima ginable of a regular elta - 
= 5 lichen of a ſervitude, and of: general acquieſcence therein, that the ſubject matter is» 
. and chat all theſe. general privileges are explained and enlarged by palleſion'5 
bu: ae ound, "80h Jaly e Tn Eafl'of- ad NITRO OTE "of: Ark and wy 
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ohe might as well alledge, that 1 were obliged co ma 


Vel ap ro g ce 
| ourſelves elſew 


forthcoming, and likewiſe repeats a deelarator, 
|" gence; and mutt belong te him. 
'  Hable; but only ratione Mc 

(u sth 1695), 


re company ſtood the ſtock: could not 

this preſent parliament has declared the ſaid company 
in ehe ſtock out of the equivalent, which was a caſus 
the com 


to a ſecond arreſter after redemption, though this laſt ſeems 
made moveable; 


Verbally ſold, from which there was locus penitentiæ 
* Lords found the company not perſonally 
ec tanguam nexus realts ; and though 


0 * ho bad arreſted it, and that che di rectors 
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diſſolved and at an end, upon paying 
incogitatus at the time of erecting 


pany 3. and therefore, on a ſuppoſition that it would be perpetual, the ſtock was de- | 


which is a nexus realis, and ſo anfwvers the 
yet even ſuch debts, by the wa... 
if infeftment has not followed 


 elared not attachable; but now when every proprietor is to drau/ out his ſhare, what more 
 habile and proper diligence than an arreſtment, 
terms of the act of parliament ; and go it were hetitable, 
act, 1664, are affectable either by arreſtment or adjudication, . 

thereupon; and it were a moſt redious and expenſive way to put them to an adjudication; 

uncl lately, in the caſe of Alexander Stevenſon,” merchant in 
wmllls cloth -manufactory was found moveable and arreſtable; 
| eſter Was ſurrogate in place of the proprietor: and Dirleton, 
| tional debts, ſays, a creditor arreſting a 


Paris, a ſhare in the New- 
and by a declarator, the ar- 
voce Arreſtment of condi- 
ſum due upon a wadſet before redemption, (when it 
accreſces and is preferable 
| more formal, being then 
made but jus ſuit fundatum, and the ſupervenjency aecreſces. So Stair, Iaſtit. 
lab 3. r 2. N. 29. obſerves out of Hope, that an arreſtment of the price of lands only _ 

2 (room to reſile) was ſuſtained, if a writ- . 
and even fo of arreſtments currente termino. - The 
Rable, but that the arreſtment affected the ſub- 
they could decern in the forthcoming, yet they de - 
ſhare due to Crawford fell to Alifon, his creditor, 

55 2 to transfer it over to him; and when the 
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oC 1 - dn Crawlord's ſhare. and proportion thereof. 
BE 5 After this report and deciſion,” the Lords: admixted, Lord" 


ah EA N 


a of plledgeance and ge Kae to him, and accordingſy he ock bis plage 


0 2 Ahe had mY 0 : 
I kong and adminitraced the. . 


* 5 Fetem die. Molſyſpn contre Clarke, Young, and Spence. Franeis Mollyſon, merchant 


in Brechin,..being their. comipiſſioner to the parliamenc,) the foreſaid three perſons, his cre. 


: a8 85 8 arretted. his fees in the magiſtrates of Brecbin's hands He gives in 2 bill 10 the 
1 5 = | 2 .complaining of thels.arrettments, a8 Illegal, and, unwattantable; ſecing as the mem. 
Z 


. OY 


 arreſtable.;. and all he has allowed. him is only half a crown a- day, wWbicb, ;conſidering 
x0 moderate man atecnding;the. parſiament iz, and therefore craved, fince they were.undaly 
EEE laid: on, that. they. might be -Jooſed-without cither caution. or conſignation. Anſwered, The 
Eo: 1 parliament being yet current, h 


dhe gaſe, nor any breach of privilege;. il done, All that can be pled, is, the patliament 
may require their. man, and 0 him at liberty to attend them if they pleaſe; but ;otherwiſe, 


bene legally be detained, In England theit privilege is greater, for it extends to their 


rliament their pe erſons cannot be attached by captiog or impriſanmens;” ſo neither 
g- © their fees or, ſallaries be arreſted, /beingof an-alimentary nature,, and as much privileged 
. officers.of ſtate. their dues, Which by. an act of ſederunt in 1613, were declared not 


. chamber-cent, horle-yres, diet, an other incident charges; will be-but-a+ſerimp aliment 


e had not yet ſerved; out, nor earned his fees, neither is e. 
3 9 . thing, without which a man. cannot conveniently live, to be: reputed a privileged ali. 
1 met and/as 46. the exemption of parliament - members from caption, chere is no law in 


mu and. ſervants, but has nevet been ſo- underſtood here. , Staix, lb. 3. lit. 1. pag. 376. 


. thews that ſervants fees are not arreſtable, in the caſe of Mr Beg cemra Davidſon, preceptor 

1 ED ..of Heriar's. hoſpical, - The Lords, by the Chancellor's. vote, found the commiſſioners to 

Eo 5 tliament their ſalaries. ngt arreſtable,; and; therefore looſed th m witheut cautiom or con · 

. 5 gnation 3 though it was remembered, that, in a 90, che Lords having looſed an arreſt. 

1 3 men Withaut cantion or conſignation, in favours of Hay-q of Park, 

; 3 _ ditor:arrelter, and took the payment of the debt upon themſelves, as being HMegally:looſed. 

5 pf had been done by one or h of: their number, but the whole ſubmitted to the payment. 

= 0 8 Aach ig. 1707: Sir Alexander Cumiag contra Sir Alexander Kennedy, conſervator. 

1 1 3 : x "The Lords in July lalt degree a commilſion;to. the ſtaple port: of Campvere in. Zeland, for 
=_ 3 7 _ examining-witneſſes On, eicher ſie, tit her to prove the alledged articles of malverſation, or 

Sir Andrew's-groundy-of sx culpation ; and dir Alexander having weported the B 


"= | 


1 


5 _ WW being in Pow. Dutch. che Lords apppintech the preparet of, Ide Cauſe to call for Gilbert 


pyesther worn intefpreter, to. tranſlate it into Scots; and this having been 


A2 i named zwa Scatchmen e 
3 ee in taking the oatbs ; and though falt ing of them, it delegated the Baillou and 
3 ace (Scabine) of Campvete in /ubdium, yet he neglected Sir Andrew's nominees, 
An applies to che a ee Zeland, and; empleyed them to examine his witneſſes, 


fg] | 55 to got the next appointed ſubſtitute; and Sir Andrew being debarred perſonale ex- 
ceptione. from quarcelling this, cauſam dedit why Sir Alexander recurred- to the ſubſtitute; and 
thus; it Was ſoſemnly decided, 13 ch Januaty 1672, Strachan contra Forbes, where a com- 


he iofelf, Johecauld dot object his own fault, nor lucrari ex ſua euipa. The Lords repelled 
- _. the-objecGion, in reſpect af the anſwer. do, Odjected, that Peter Haukirkman, the 


Were not legally and formally worn, ſeeing 1 it, did not bear, as they fall anſwer to God. 


ted provinces. The Lords alſo repelled this. The :4th- and moſt material objection was, 

_ that the teportzproduced is not ſigned by the witneſſes, but⸗ only by the Schepins, judges 
ekaminstors, and the clerk, an ſo is no more but a double and copy, and makes an eſſen. 
tial defect and nulliiy. Anſwered, The report is an extract, containing the depoſitions 


luer perpetus aſſr vat i, prùbibita omni eorum-tranſiatione ne corrumpantur, intervertantur, ſeu amit- 


een ſo reports of commilſions are received, conform to the laws and practice of that place 
Where they are executed. See Dirleton's deciſions, 3th February 1675, Burnet; when 2 
e 5 9 Holland, . 9 the EINE, * but not bike the. .pargy: 89 05 was ſul - 


8 | 59 tained, 
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88 ing roſled, and is all they give, and is authentig and probative in all theſe: -cquntries. And 
Voet, eit. D. de Ade inſtr. tells, by their cuſtoms, public inſtruments, in cadem loco Juben- 


A Luanlun; and cites inſtrulstanes curic Hollandia 1869, and is analogous to J. 18. c. de tefta- 
ent, And as wits: made àbroad, after the cultom of the place, are valid, and probative, 


they dich ſatisfy the cre- - 


wida dong, and the report coming to be adviſed. it was objected by Sir es. 
Kennedys! 17 That it was returned nowiſe. ee in terms of the commiſſion, in ſo far 
eſcended on by the other party to be the judges and com- 


coe ed, Sir Andrew's commiſſioners having ſhifted, and then falling fick, he was neceſſi- 


2 53 5 ” wiſſion executed only by. one was ſuſtained, becaũſe the perſon named by. the other abſented 


»I den to the commillion, and writer of the. depoſitions, is not ſworn. | Anſwered, He be- 
Ez town of Campvere's ſecretary, and having taken the oath ge fideli at his admiſſion, 
= it was nor neceſſary he ſhould mention his taking the oath. W act that concerned his 
4 Ibe Lords found this anfwer relevant and ſufficient. 3010, Objected, the witneſſes 


©, Replied, It had words materially the ſame, $0.belp me God, Which is the ſtile in the Uni- 


* 


wlan, Wich is equipollent to cheir ſigned depoſitions. | Replied, Ihe Lords have never rec 
ed upom extracts in foreign commiſſions; for in Lord Orenford's s purſuit againſt Mr 2 
Cock burm a commiſſion ere at Rome, - Legtiorn, ' Genoa, Gg was returned with. the 
| = 
ral exttscts from Hamburgh, in the caſe of Mies Hay,” could not make faith! And tbe 


5 25 adultery,” the witneſſes principal depaſitions were reported and returned. The 


I 36 Aid 4," 170% . MI Hugh Cont et 


_ ticker,” and though it be in abſenee, yet even ſuch decreets were found to ſeclude co 


bs of the . But Sir 8 ate ha CTY 


85 "64 6 ono a dectaraviel from the magiſtrates, ue wing, that they give no more to 


0 but A notorialextratt; and Which is alſo atteſted: by" the witneſſes: examined, Ro et 
clare they have compared their teſtimonies de verbs inverbum,” and find them te agree in 


criprion-of che witneſſes; as well as of che judge, ww clerk 3 and the Lords found goto; - 


commiſſaries of Edinburgh, theif commiſſion to. Holland, to try abaut William: Gordon's 7 s Wo - 


: ving balanced the reaſons, thought Sir Alexander could not forces them to ttanfmit 
_ the prineip i depoldions, anch that they were ſufficiently arreſted by the atfidavits: produced, 
0 _ *they might: gen abr Judice,” book e ſulkained e po {Pros * Ne 19 


. . 1 5 


3 13 
* 25 2 4 8 


| of mae clas William Hamilton of Withar, 1 D | 


| 3 as having fight by progreſs; purſues William for payment of 300 metks con | © 
1 his ticket 85 William Anderſon in 1 673. Alledged, Imo, It is preſeribed „„ 
ent 1669, being olograph, 'wanting wirnelſes, and not purſued: for Within 
| prefeription,” becauſe inter rupted by a decreet 
obtainech ageinſt you before the commilſary of Ghſgow- within that tiwe. ,» Replied, be 
H, being ſupra vires the inſtructions given to the commillary:1 in 1666 As + EIS. 
_  miiting their Juriſdiction to L. 40 Scots except where referred to dath. The Lords d 2 
= © Hhis leone interruption to top preſcription... Then Wiſhaw alledpedion! compenſation, .- +. = 


2 


bone, fe i Jafrer its date. An/woered, No 


dieereet was nu 


beeguſe William Anderſon, Hardgray's author, was debtor tõ him in the like ſum; of 400 5 5 
merks, by an acce = 1 drawn upon him by Patrick Morray, clerk to the Roa yal - 

| Company bf the'filh 
bis 400 merk . 2 Ba 


 cciveable+ only before ſentence; but ſo it is, there is a decreet againſt Wilhaw for his 


penſation in the ſecond inſtance. by way of ſuſpenſion, 25th July 1676, Wright = 


peo 3 for quad deertets in foro upon compearance, by the articles ef regulations 167.2, 


. and emitted. Nepliad, Where decreets in abſence are recovered againſt one defend 0 
or. and no others called, there Was ground to ſeclude them from proponing compenſation Re 


in the ſeeond inſtanct; and yet even in that caſe, it was admitted, as Gilmer obſer ves Jung 


8 


10665, the Earl Mariſhal contra Brag. But chere! it was in a ſuſpenſion of 4 decreet in 
a baron- court; whereas here Wifnaw is called among many other debtors, and ſo might 
ally be igndrant of it; and the cications never came to his hand; and in ſuch a caſe it 
were duriſimum to reject his compenſation, for if be got it not allowed here; be loſes the 


debt for ever; Anderſon being dead and broke. The Lords found againſt ſuch à deerect Ts 
2 die, that the compenſation was yet receivable. Then Hardgray contended, this precept 
witbout witneſſes, and never inſiſted on within the twenty years. Anſwered, If. Wiſhaw 3 


urray on Anderſon, was extinct by the vicennial preſemption, being bolograph, and 5 


were purſuing on this accepted precept, Anderſon or his aſignee might very well reply, it 
is preſeri bed; but when it is proponed by way of exception, | to elide their purſuit on this 
400 merk ticket, no preſcription can be intruded iat it, hoogh after 100 years filence, 
\ becauſe 1 confidered/i it as compenſate with my ticket; and it is a rule in law, quod eſt tem- 
ble and pteſeribeable when purſued, per biam Wen the ſame is in exceptione per petuumm 
and was fo found in 1703, in the caſes bet wiat Sir John Gordon of Park and Hay of Ranis, 
and Hay of Lochcoar contra Bonhard. "FRO! N ound, it Sang only: (ones: on Fe x. 
of defence, it was not preſcribed. 7. 
March 22. 1107. Brodie of Keie comra Sir Tins Cadel of Na „Letbem 
| Randing infeft in a py of the barony and abbacy of Kinloſs, with five ſtell almond fiſh- 
ings in the river of 
fiſhing; he raiſed a declarator of: moleſtation, to hear and ſee it found and declared, that | 
he has the undoubted right of property of the ſaid five cobles of falmon- fiſhing, and to the 
corff. houſe and yard thereto belonging ; and that the ſaid Sir James has much damnified and 
impaired his fiſhing, by building a new town near to the ſaid ſtells, which are deep ponds, 
pools and ditches in the river, where the ſalmon haunting are taken in nets ſpread be- 
neath them; and that by many acts of encroachment, ſuch as the floating, failing, anchor - 
ing, and mooring of his boats, ſhips and cobles, juſt upon the place of theſe ſtells, the keels 
and anchors making ſuch furrows in the ſtrand and alveus of the river, as wholly chaſes away | 
: the falmon TOR: their former haunts. | 200, By . in their balaſt and fiſh-guts into 
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indhorn, and alledging, that Muirtown had wronged and diſturbed his 3 


; | | compenſation could not be proponed againſt them, becauſe it was debarred by being com: 


in ro8 3; lo ar chat moment there was: concurſus Aebi et | crediti, — 1 
Anſwered; No compenſation: can be received now, 5 1 
_ eauſe' it is pot ſententiam, cont rary to the act of Parliament 1393, ordaining it to be „ 5 1 = 1 5 =—_ 
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-  _- chat the ſalmon deſert that place.“ 31, Ry plantiog bis muſcle-ſcalps in or near the ſaid 1 


ſſiſtellz, 4% By the neiſe and ſhadens of the carts aud horſes, that are deity loading and 
1 . oy unloading goods, they Hcare away: the ; aſhes ;:\1r-being known, that the very, ſhadow ofa 
man, for their ſelf-preſervation, makes them run away when; they hear or ſee them on the 


bandes f the river. 340, Sir James has Built his new rown; zuft on the brink, where Letban's 


"FEY. "G5 PH g 
7 > 
. * 1 
en 
"= | I 
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"> tells are placed, which, by the conſtant reſort, and:the. filth-of the town being conſtant ß 


RR _caiſttiniar that place, effectually "chaſes them away. Likeas, he Has Built it on a common- 
ttzham's falmon filing, formerly ſet to this ſame Muirton at I., 1000 per ann, that he can 
ſceurce no get vod menks for it; and, alſo to pay him all His -bygoneHoſs and damages, by 
pPaoſſoning ens water, filling up his pools, ha rbooring his boats there, and fo frighring away his 
” | _- Falpon. AuſweredforMuirton, That it ſeemed very myſterious and ſtrange, What made the 

flammen in Findhorn river more nice and rimorous than they are in the rivers of Neſs, Spey, 


Don Tay; Se. Where it is Known that ſuch puklic repair of ſhips; men, horſes, Cc. care not 


tie Yalmon from theſe waters; ſo thir are but chimerical imaginar) prejudices at moſt, 
Bat, 24s, ie they were real; yet if ! be uſing my own property: for ry advantage, 
ti Emulation wien, no law in the world: can hinder me, though an accidental prejudice 
. * 1 ale to my neighbour; that not being my deſign, but only the improvement of my own . 
|” ground. 3, The mouth of tbis kiver being broad and navigable, che providence oh 
_—_ God and nature has appoin ted it for the uſe of commerce and trade, by exporting and im- 


bpordiag goods for ſerving the adigcent country; and Letham's: private intereſt of hſhing 
”  *  qavipation and trade, and carrying away the filth and rubbiſm af the land to the ſea: 
A Vir James is erpreſsly -infeft in the -barony-of Findhorn, With ehe anchorage, ſhore. 

A -ddes, muſcle-ſcalps, and hall emoluments ariſing therefrom; which ſcalps affording bait 
I ER. to the white fiſhers all along that coaſt, is of more con cern to the kingdc than all Le. 
than fiſhing, and ought not. to be diſcouraged and, inthe purſuit at the inſtance of the 
Mayor of Berwick, againſt Riddel of Haining; [in July 166 , me ed both by Stair and 


Sir George Mackenzie in his pleadings, page 34. for turning inte waters -of a doch inte _ 
Tee, which killed the ſalmon ; the Lords inclined to think:damapes.catual and accidental 
altre not to be conſidered, no more than: the legiſlators do in abus rare: rontingentibus; 
w 'only/allowed 4 commiſſion to try the damage before anſwer: And as to his new town, 
Waitz en offered to prove, ithat it Was built on bis own property, and -that-Letham had 
dee or commenty in- that place. The Lords b aving allowed a conjunct probation of 
all che poists ofsfact alledged by ei ther party; and the ſame coming. this day to. be adviſed, 
= jr was Segen for Letham, Thar all laws condemned the pretence of private-utility, where 
it was evidently done in aemulationem minim. And it W²as ſo found in *he iCaſe-of a fair 
and markercraved neat to the day of an older one; as Dury obſerves, ah. June 1642, 
bvperwirt Glenbervie and Falconer; and Stair, 24th December 1679, Farquharſon contra 
tte Bart of Aboyne, and lately betwixt Murray of Polmais and the town of Stirling. It 
S 5 bs ns is true; quilibet a poteſt 5 facert in | ſuo, el re ua licite ui; +bur-it is always W ith the exception, 
wee quid mit in alienum. Thus von licet Rerquilmium vel Furnum haber e, prope .alterius par. 
dein, en quo'paries ille. madeſcat,” vel torreſcat, l. 1. ' ult. D. ii ſeruat vind. l. 1g. D. de 
eros pracd. ub. imo, paries inclinans, ſupra dream meam vel arbor vide mec impendens removeri 
Poteſt, 1. 4:55. © cod: o that law- takes notice of the ſmalleſt and niceſt diſturbances: of pro- 


mo 


—_ pay - ad you may as well ehace away my ſheep off my "paſture, as the ſalmon from 


x 


unting my cruives; and. the gemulatio vicini is plain, for you have a ſuperior fiſhing a- 


bove mine, whither-the ſalmon by thir diſturbances retire; and therefore, to ſecure my 

klght, 1 may crave all impediments to be removed; and Leo, Novel 56. allows me to ſtop 

any ante aedes meas: piſcari; becauſe, if one chas long fiſhed in ahguo maris diverticulo, he 
mamaeaLy exclude others, and urſue:them allione injuriarum, l. 7. D. diuenſ. et tempor. pracſcripi. 
W Fs * 4. Dig. de injur. and 3rotius thinks this to:have been tke riſe of that · cuſtom of na- 

| Ttons, char Rrangersanay«nor-hiſl; near my: ſhore, but at 60. miles. diſtance at leaſt ; for, by 
„ whe" Roman law, the ſei was omnium*cemmune.; but now the fiſhing there is inter regolia. 
_ Anſwered for Muirton, That commerce and navigation is · of greater intereſt to mank ind 

- than a priyate fiſhing, and is founded ſuper: jure gentium; and how ridiculous were it for 
ITeetham to tell a French, Datch, -or-Engliſhiſkipper, - Sir, you muſt not bring your veſ. 
el to ancher en my fide of the river, +becauſe it mars the ſwiming-of my ſalmon. Nothing 
Is to be done our of malice or envy to- our neighbour; but in;ballancing: incon veniencies, 
Atze leſſer mult yield and give way to the greater; and therefore Muirton cannot be re- 
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trained in the uſe and exerciſe of his on right, though eventual damage and prejudice 

mould redound to Letham thereby. The Lords found thir points clear, 1m, That Letham 

mood infeft in the ſaid coble⸗fiſning as a, part of his property, and declared the ſame in his fa- 
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tt betwint Letham and him, and therefore de dught not any te demoliſh it, but alſo te 
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= That: Ne up and down. of boats and ſhips: Auel the tier could nor be - 8 25 


Foppe nor hindered, on pretence of. Wiogging his flking.” 4/0, That the anchoring vp- 1 | "4 
on these {tells was in aemulationem, ſceing it appearede. they bad other ien and parts ko 3 


3 harbour at fately, beſides, this; unlcls. they, Wers en in_.upon his ſtells by Trorm or ce, 
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- Twer, onſy for ehe PISS, done by his own; people, and not © for ftrargers, who” ſorted 1 4 
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I illegal, contrary to the act of: Parlament 1701, not. bearing "the cauſe... 20, "That | 
vo bonds ban de impoſed eon the lie ges, but What are injoined by public. authority. u, 
4 werel, Pheirx rules and conttitucions. had. brought. the meant 5 Sloxes To preat per- TE 
*-feQion; one of ieh was to name viſitors and ceyſors to debar, unfreemen,” and to tr 
. eee, of the work; and that this Smith, both employed unfreemen, and Ikewiſc ae 
vended moſt inſufficient work,. and therefore Was impriſoned. The Lords thought it too . 
3 and therefore ordained him 10 be ſet at liberty Without cantion or. cont "oY 
Then Smith gave ins bill, alledging, That 5 heit bangiſtry and oppreſſion,” the trade had 
6  damnified. him in L, 200 Scots by his. impriſonment and loſs of trade; and therefore craved, 
that both the deacon and bailie might be condemned in his , 7 TOR "er e 8 1 
en e Procedute, The Lords referred it to. Ae 1 . ord F orghn'1 repor fy his N 
N e after * arties, if he law: cauſe.” 5 A 2 85 5 5 75 by [$8 
"vs 1: March:2-5;. {170744 William, Innes. writer: to. 95 fo net. , Joh 8 Fu Bi6ddalbi 3 EY 
£ _ - "Innes having right to an adjudiestion led by Sir James Stamficld in 1682 againſt Lord 
x 5 Bp for L. 4500, he now parſucs a declarator, that the legal of his 30 —— 1 1 
' 3 expired, and the lands are irredecmably his OWn. : Alledged, This proceſs is ate odions, EE 
to carry away a vaſt eſtate for 4 ſmall ſam, and thetefore any nullities were" ſafficient'ro 3 
ſtop the expiration of a legal; and here the anqualfents and penalties were accumulated in- | 2M Li 
5 F, to a principal ſum, to DEA) anndalrent at à term preceding the decreet of. adjudication, MY 
. s contrary to law, for they can beat annualrent only from the date of the decrect, 
And no ſooner z for to exact it ſooner is u/ura; uſurarum and  andlociſmmns; and reptobate 5 7 + _ 
- #4 Tune + » Anſwered, That the ſtating the annualrent, and bringing it to the term before the „ 
XY deereet, i is here but a month or: two difference; and the decreer doth not bear, that . 
Leary annualrent from that term downward to the date of: the dęcreet, but leaves it to be 
—_ by lavy ; ſo this can never be called the adjudging for more than was due, Which 
_ uſes to reſſrict appriſings, Cc. to be allenarly a ſecurity for the ſums truly reſting, and 
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he could not paſs by Kis father, and aſcend to Earl Edward his uncle. 440, The, efenders - 
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dog and chapter; ot a decreet-arbitral pronounced after the ſubmitter's death; and the pre- 
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bee, page's $2. Sc. e from Antonius „ and other eminent e that 
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Ki SceiTiroquel.” de *nobritard7y and in tbe bock called 
1 Harl ramentary Caſes, it was found in the ation: of the Viſcount of Purbeck! in England, that 
er inferior. degrees of abi; neither can the lt. 
till another be in yeſted in the. dignity, which is hor 


irleton, Craig, andalonrlawyers agree. And ſee. 
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„ of it, then at preſet! the Fight which cannot hang in the air, mit remain with e 


hät it is true, titles of- Honour ure not 
h yt _ rranſmiſſible- by allignation, nor are they the - ſubject; of. commerce ;z. yer it is of unden. ; 
8 5 - able nororiety, that they 80 with 1 by reſignation, K the prince conſent, as. many 3 
and within this monrb, on the Lord Gray's: reſignation ! in 
on the Queen" $ patent to fir with the prece. 


hw altered. this quite, andannexed] it to. lands and. fees, but ſo a they Were {till 
1 of extinction by dimiſſten, felignstion in the, favereign's hands, or refararion ;- and ſo 


* and a procuratory was ſuſtained to denude. the 
V printer of His title: and here,” the lat Earl. -of. Kincardine. reſeryed, na power to Alter, bet 

pave it with a clauſe ge rote, obliging fim to hold firm and abe this diveſting im, his 
eir-niate'can't ave nd claim, and his pollefſion 1 in parliament, waehualificd 3 and mite, till 
F till the point of Tight wWas tried, : 
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nd from Whom it defcended:to bim The Lords, 4 
1 did not be come void and pull. by the: death of Earl | 
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regard-could be had ts the procuratories, . bec 
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being blind, -one 

bim; and that de Wn 
Vary, Whatever 
5 . labored: under, Vet at the time of, thir e he was ſober, and fat and 
B _ "Foredi in parliawent, "being i in July 10g. Ihe Lords, beforefanfwer, allowed a conjunct 


. nd cheated, im ſo far as he 
Wo was preſented to him for another, and it was never readite 


5 3 and rational Heportment. - The Lady Ochikrec's main deſign, Was, if ſue could not get the 
e to uſe. it before the union. ſhould? commence in May next; but the 
„ | alleglance of faruity was ſo pregnant circumſtiate, ſuch as his fancies, that he could fly in 
a air, and ougbe to'marry- his fiſter, and his faſting forty: days with Peter Poiret the 
oll We for 07 Jaan” n "the chriſtian; world 1 


March 275), l E Lois pave 1 . for: PROS} of hw: a- 
efaid interlocutor to ara and ,parliameat," and after the union to their 
cent expreſſions,- and matters of fact yyrong: Matrated, they refuſed” to admitit; © whereupon 
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of Commons have Jong debated if the peers have ſuch a juriſdiftion and power, but left it 
ee undecided and entire. And ſome thought. Broomhall. might. continue his poſſeſſion 
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a der Nabe ph Wünem Lees 
janeeper in Douglas, on the. edict nantes caupones; i he, on a grest fair or [markers 
"ay at Douglas, in 17945 having lodged at his houſe , found bis breeches l 
from him next morning; wherein he bad nat only ſundry tickets, and other papers, bur 
_  gffſo moneys and feekal parcels of g goods. Alleaged, That he never acquainted the maſter, 
3 the houſe at his entty, but” At his own Hand crept; into a gatret, the town. being t ben 

Bolt 'throngs: and ſo they'eannotibe anfwerable for his loſs, if he had any. z ade, eee . 5 
my be pretended, ifhe-hutbrought in a valize, oriclogbag, and ſhown ir to the landlord, 1 5 | 


3 to prove, Sat ne was ſo Tar from -intrudhag/bimſe]P privacely, chat he openiy ſopped 


4 that houſe, and paid his reckonings "The Lords allowed a conjunprotacion 1 48 to the! f 
manner of his entry, and entertainment in the houſe. - Aud the fame coming to bel ad- . 55 


wy heard him make a heavy complaint of his oſs: and Lees the defendet not having proven 
bis alledgeance; they allowed his oath te be taken as to What he had in his drecches, NF 
- ehe dale of the ſame, that they might reſtrict and modify it as they ſhouſd ſes cauſe. Some 
remembered „that Mie James. Williamſon in King horn was affine dom a purſuit * 

galnſt him, at the inſtance of Mr Hay, ſberiff-clerk'of- Aberdeen; who bad fifty guides, 
1 out of his pocket there; but the Lords thongkr that caſe not Alike, for cherte „ 


ache were not ſtolen, bye: only-ahe purſe of gold taken away. H 
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 protiim lens, ſceing there is:nodelinqueney on the defender's part, but 3 


1 gtound of theſe debts. After this it was diſcovered,” cht Brbuſter Had got back bis 
n and RE papa! and Fer! fraud ulent * concealed ab and raiſed. this. W pros - 
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por" nol ond 9 which: avs; to o prevent the! 'renants pre ping barred 3 * 5 | 
Kere -of - competing creditors, and putting in a reſponſal indifferent perſon t inttomit 7 
ſor all their belivofs, who finds caution to be accountable, It is acknowledped* that any 
- ereditor, who is in poſſeſſion before the date of the factory, cannot be diſpoſſeſſed- by the 
factor; 3 but if they had not attained poſſeſſion” prior to the ſequeſtration; they could. Peper: . 
ompete with the factor. Keplied, This party was in poſſeſſion, as tenant, and being .cre- 
Mor, became donatar to the heritors eſcheat, both pl was before the nomination. of. 
- the faftor, and ſince that time has perfected. his right: by a general and ſpecial declarator; 
Which being retrotracted aud ſuam cauſam, vir. the gift, it clearly prefers him, nan e 
Wh quod mox es reſtiturus. Duplied, Your, poſſeſſion, qua: tenant, can give no right, for 
that was the common debtor's poſſeſſion 3 and in the perſon of a tenant, it is not ſo pro- 
5 poſſcſhon «© as detention only'; ; and non conflat, how far you will be found. preferable 
in the ranking of the creditors, who may be infeft prior to the denunciation; or the out- 
running of year and day; and, at the date of the factory, you had only a — 9 in- 
| complete right, viz. a gift of eſcheat, which, though you have now compleated, yet that 
—cannot-prefer you to the poſſeſſion, to the prejudice of the other creditors; but if you 
. truly preferable, you will be at ſmall loſs; for, by puſhing on the diſcuſüng of the rank . 
_ Ing, you will get a decreet of preference, and make the factor liable to pay you ; but hoc 
. you cannot invert his poſſeſſion, elſe this would confound. all ſequeſtrations, and 
* the tenants... The Lords found the factor, hoc loco, ought to be anſwered of the 
mails and duties, reſerving the donatat's rights, as accords.; but recommended to the Or- 
. before whom the ranking was depending, to give 49 55 all convenient diſpatch; X 
that he 2 Hare e. accels to: 18 rents, ſo far as his preferable ed will ry him. 
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* q yet he can ever be liable for what fell not under ſiglit ; now; what he had in his-breeches; was 8 1 "A 
net i conſpettu, fo.25 any could be niade coüntahſe for it: uſwered, He offered poſitive-: 5 


FF: With others in that bobſe, and was conveyed andlighted/to, his bedchamber by the f 1 8 3 7 7 9 


' viſed, they found Brouſter proved ui ſüpping ieh ether compiny_ in the ina that night; * „ 
ac his being” ſeen without 155 breeches, next morning, till he borrowed a hey pair; and chat. - * Kt = 


averfionem”; and therefore; they allowed: che purſuer 150ath. nJitems; bat he Will, not 555 3 . 3 ..M 


hy \Brouſter having deponed he had fome bonds and tickets extending 49 L. 100 in wr... = 
. pockets, ? the Lords decerned Lees to pay: that” ſum, on! Brobſter's aſligning him to e "I E 5 =_ 
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......_ the-execution, bur oni pan 
I _ - | preeceding'4 Anfficls depravation on him, if he omit to ſtam his exccutſons; and To it was 
fläaund in a parallel caſe,” Dury; gth November 1624, Mr + 
Lo Craighall, in à tück ſer by a churchman for his life, and five years after, without the 
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vo - -  - Imnginary- ſimulasion and confivance! might. operate aint 4 Engle eſchear,” in is 
._ _ - : , of moveable yer It Hanificd, nothing 1 ann the g | ion of lands; the po 
eee bankrupts' detain in ſpite o their creditors.” The L8rds Thoupht there was a dif. 
„ eneg berw irt a rebel's fitting fi 10-4 houſe afrega gi and dectarator, and his lifting 
3 rents rom: other tenancs, here hewas Rot in the mat rs 65 
es „ < ght 0 interrupt; ad therefore Found” no. Omblation” in this 
. the: reduction, and decetned in dne 
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. | of the ſetter ; becauſe, where the act adjects another penalty, without annulling the act, 
there it ſubſiſis; but the ſanction only is infliged and. applies.” " Anfevertd, to the if, The 


| 1 or making him liable in damages, is but a very forry relief.” And the 6th act 1681, and _ 
5 41h act 1686, regulating executions of hornings and inhſbitions, taking away ſtamping, . 
and introducing ſubſcribing, 'and the date of the delivery, are all under the pain of nullity. 
And Hope, in his leſſer practics, cap. 12. diſtinguiſnes inter leges probibentes et Jubentes, ; 
and thinks 5 ons * mm ge 8 1 2 a og 9 The 
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1 infeft upon 4 difpaſicion/fron” Andrew Sflefrer, their brother⸗ in in ſome houſes} Ping in 1 
Halkerſton's wynd, purſue thetehanis for mails“ and duties, ud ro make'the rents "forth. 
_ coming upon tir gereſtments. Compearanee 18 Made for Robert Muttay, in whoſe name 
= Dalgleith; 3 creditor of Sheirer's, had taken che leit of bis e "and ferent 8 
cheat; and craved to be preferred on e ground,” that then eir Hröther Was Tepiltrate” at 3 
the born before he grafted them the difp font anck 5 founded « ons er which - | 
| Regul d bo woluntat y deed to the Prejudice of the? Ak” "nd er who. had de. 
noticed, though”. it was in iniplanents of > their" 50nd” of proviſion een 
- they repeated: tedution of the pitt,” on this ground, that * nt” be preſumed tnmolate - 
daa rale ent for che rebel, Ihe commôs debtof' beboof, In 40 far EO the donarar ſaf-' 
_ Tenge: him to continue in the quiet and petceable py eſfion of 4 hoof” the! tent whereof 
_ fell/underhhisefchear;and: made a*confiderabls | patr. thereof, md had not removed him now | 
» the ſpace of hve or fix years,. Aber en, He had completed.” his gift. by of raining 3 5 
eee both of general and ſpecial; deehutator;” and Por. Fimlelf in poffelſion of. all the lands, 
_ exceptione- litele otſe the debtot pollcffed by. bangittry.” $9" WR dwelling 1 Io it in bis fa 
against whom he was in e ene, Bar das hindered by Tthir par-. 
whtion, und Eying on termly- arreftments ; and whatever. furh an' 


poſſeſſion” whereof Ne ; 


al: poleffion himſclf,; which the-do- 


"al; and Moſleied 
preferring the donarar. 5 
5 on. of intel. Drummoit has 
3 in the preferable xights' bj on the. ftare of/ Ander N f Weſtertown, he OM 
4 fle and. rattking: of: theeteditors:; - wherein com exrance is made. for 'Achintoul, and o- 
thers, .who alledped,” 1m, His righes purchaſed from Maar Anderfon; the debtor's -bro* 
__ muſt be "reſtricted t the ams Truly Pic Gut by the Major, becauſe he was. no more 
bi truſtee for Weſterto nz his brother, and ſo the eaſes and abarements:por mult accrelce 
to him, 4% ke kaungt en arge the fams. paid-by him, becauſe both the Major and | 
his avthark from whom he derives right; had great intremiſtons with The: common debtor's 
tente and eſtate, which Would ebault, Matisfy : and pay What is reſtin "Anſwered, to the 
produced ;'/and as ta; the Fend, It i 725 jurata, 
belle the:Major: has depened, hit the debts to which he Ha: fight is yet truly. „ 
An owing,” and were hot för the common debtor's behoof.” "Replied, No "regard to chat 
"oath; for it only taken ter facflitate rankings by-the Lords: ex. efficts,. and not deferente ad- 
fats not Being era ved by*rhe ecreditors; and.fueh qaths never hinder the alledoing, 
- that the debts Were ſimulate, or extinguiſhed y payment, 38tromiſſion,” *omperſurion,” or 
the ke. Dupticd, Here it mult be underſtood 10 Her v on the creditors Application; for 
they g a v incInterrogucories, upon: which heidepones; and after Which There. can be no 
wee The Fords remittech the-rial of this matter of kack to Lord Minto, Ordi- 
naty in the rapking! In the ir Place, Prümmoir objected again an.mhibirion produ- 
ced by Auchintoul againft Weſtertown, that its elo Was null, 'becanſe it only-bore 
_. three knotks: ew at Weſterrown's' dwelling: -houſe door; ; whercas, we” 75th at 1540, 
Hlledged, That act relates only't to fun amonſes, and not to 701 ſbitions and o- 
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homas Hope cena the miniſter 


patron's conſent, that the penalty Was not the annulling of the tack, but only deprivation 


act not only relates to ſammonſes, bat to all letters paſſing the ſignet, and ſo muſt include 
inhibitions, as well as other writs, To the ſecund, If the want of the fix knocks did not in- 
fer a nollity, the party would be in a very bad condition; for the depriving of a meſſenget, of 
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;nGngations when he was moribandus. Gilbert adduced tu it? 


aſt both whom Mrs Margarct made the followipgobjections, | 
one of the members and ſübſtitute branches of . 
his own tailzie, and deponing againſt the other. 
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p "2M di de coufronted with „ fs . . . 
Ee = . 18. 1707. John Meck: = WE a 'reduftion egainit -one-Dunenn. a 
3 the excention of”. the ſummons againft him is-null; for, thought it be Oe ho wo 
3 5 + We”: yet one of them otily ſubſcribes. by a "mark," of: the Initial, 4 letters f his Hoke 4 
J though, the word witneſs.bo adjedted, :yer; it Js moſt defe he aud Sep ible, „ non con- | 
Wins: flaw. it is done by him. Anſtvered, In ſome remote places” tis dalieuſt for meſſengers 0 4 
= 3, 44 "= witneſſes e their executions who can ſubſcribe ad en; and here he: onered ito ſup. 
* 15 ply: the defect, by adducing: the:witnels do den the: Tublerfprion; and” abide- by the verity 
MW DI — The Lords conſidered that parties -contradters, of debrors their. fubſcribing by * 
| 4 : a be” - nitial letters, «has: Hbeenſuitained,: where. It as been: adminicdlated,; by initrocing i A it | 


BY 


8 1 a ba Was their uſoab: Way. 8 ſubſcribing Þi Ut it üs Never. pretended. In N calc of wi gelles; 


Aach ide gth e of. pailiawent 1591, requiring: witneſſes 40: wellengers. executions of funi- 3 3 


E .; | mons; puts them i in the eme caſe With executions+ ok Abtes, 
ED 7 1 5 _- incimations;:- Therese, in U thele. | Ft 1 ts, 
= i! Meek bchovedite: execute W 5 
5 1 170% Mr:Jobnt- Stewart: i Bücken tonrra. Thomas: Macy OV 
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3 WF wah Provodt 9 
„ leine, and ochers,- in the: rank ing of. the ereditors Dt. Cuningbam of Corthill and Robert · 


+ _-- land. -Blackball craved preference,on-this ground, that be being „ eeibem, had 
1 bh | gordon: for, his-elief, and thereup on; ſtood "ifeft Jong: before any of the other 
- ES cxediters had done dilifence. Alleagea-: For: the. adi Agers, That the diſpoſiti on produced 
= are rhis expreſs dauſe, "that he's granting thereof 100d be nowiſe deragatory nor: prejudi- 
1 to any former: rights granted by Cor ſebilt co ” lawfal creditors, their - Jeſt and true 
; ..- _ - * debts owning him to them; ieh Xing the pteciſe worts-of the. relervation, | 2 ,,"==Y 
3 TE 4 e alt the true and lawful .creditars,. though-only. ſecured by perſonal-1 onds. * "Anſwered, 
5 "EY OR 1 ſaid 9 50 oy. neden be 0 40: Air 1 F nd rs ies the real 8 
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8 5 nir is a Word applicable” to Ro 2 5 perſonal-ng) SIT ide ee, Hae 36h: al 

—_ branches are the /pectes into which! ate is ſubdivided, "And. bs. in the common law ariſes, 
= . "Tam e obligations, guam en Jominio,. obligation-being, Icfined 1 to. be vincuum juris guo neceſi. 
ul 1 tutte alring mur 80 the word K1GHT.comprehends” "perſonal creditors as well as real, and 
=. 8 -Blackball has: underfiood: it ſo, elſe what. needed he adjudge. for thir very fame debts for 
3 T9 , which he got this infeftment of -celief.” And. to make This: Tubfi |, is to ruin a-multitude- of 
E- 5 4 or innocent creditors, who, by-rhisſecluſic Ion, will not get a Farthing, +Duptied, Nothing 
=: Ri a creditor having a valid ſecurity to: lead an: adjudication ad garen tautelam. Some 
EE 8 5 of the L xrds:thouphe, however, Black} all” 'might- defip n 4 preference. by obtaining this 
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=. night, yer Corſehill has been teſolxed to ſecure his . that it might not prejodge 
1 + them ; and 40, by a plurality f | eight againſt ſeven, . the Lords Found: the clauſe not taxa- 
A 7 e tive, but behéved to extend even to the perſonal creditors. Many thought this-was a 
| 8 fe _ irerching the clauſe. beyond: What i it could e it hach the Yaveur + of - bringing in 
1 the creditors: pari Poſſt + Phe 

June 20. 1707. Bonnynon; antes To . Sit Robert x Sete obe being debtor 
10 Sir James Carmichge! of Bonnyton, | in bond of. 20% doo merks, apd being purſued, he 
 -orayed allowance: for 9000 merks contained i in two, partial pay ments by diſcharges, granted 
by Andrew Ballic writer 40 the ſignet, -as factor for Bonnyion. Aledged, No regard to thir 
diſcharges, becauſe Andrew Baillie's facto in 1686, impowered him to uplift only. the. 
im contained'in an jnventary f ned by them of. the fame. date, and whereof Lagp's ſum 
* wy 8 could not e a part, for his bond is not- granted till 1688, two years after the date of ſaid 
1 "= ; and Lagg i is a ſubſcribing witneſs io the ſaid factory, and ikewiſe one of Bon- 


KKK 


3 28 To: 5 nyton's tutors, and ſo could not be ignorant, that it Was only 4 qualified limited factory, 
* . reſtricted to particular ſums, whereof this of Lagg's could be none; and it is vety ſuf- 


5 th ſeeing one of the receipts, viz, for 6000 merks, is within two weeks of the date of 
1 0 Hang + and ſuch: e by eee pe” VE 700 or: Payment, , are very 
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| TC . 1 1 1 he had not. that expreſſion, . 3 Was an - proditien 1 
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ide (aid Andrew Baillic's death, has given a full, ample and general diſcharge. to his heirs, RS + 


A ums the laid A ndrew had received f IT bim, as. fat or, fr om any perſons: whatſom eve. 5 . 5 1 1 
© hich certainſy muſt include his ſum, though it do not mention the lame; and though ie 


behgof, or was in rem dias derſun; and. if Bonnyton awere-purſuing Andrew Pale 
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N d was allowed for terms after his deprivation, becauſe he continued te 
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| * cafe, and required mature deliberation. If a party 
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_ .._ nothing, bat that he might do it ſecurely, it ſeemed equitable he ſhould be 1ndemnified-and oo 


_* reimburſed ; but having conſidered his accoant, with the ſteps of the proceſs, found he, 
hach by bills retarded the adviſing of che cauſe, and ſeemed too willing te detain the mo. 


merks, as her portion natura 0 


_ returning to him at her deceaſe without children; and the bond itſelf bears only love . 11 
Willing to pay, upon caution to reſtore it in the event of the condition. Likes, by a de- 
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pedle her uplifting, nor diſpoſing, being no more but a mere deſtination, and-ſubſtitution 
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1 kn ks Fry ii 3 es « rugs 15 3 a . ein 1 
more, butethet he mould ſudcced therein us heir-ſubitirute in the caſe foreſaid ; and thoogn | 
the narrative'bear love and favour, yet at is not ſimply. gratuitous, but a 1 Han. 
ale; and Logan took aſſignation to it not -officiouſly,: but becauſe ſhe got ill payments bf 
BE. 5 „Her annbalrents g and being her. *couſin, | he gave his own: ſecurity. for it, and may. juſtly. take 
. 8 0 "a allignation to ic, ſeeing he would get thereby. compepfation againſt Sheuchan of a debt 
WE he owed bim; and in the” caſe Drummond contra Drummond, 31ſt January: 1659, the Lords 
1 ond ſuch clauſes of return did not hinder{difpoſal for onerqus caüſes; and lately betwixe 
Mies Anne Gilmer and Sir Alexander Gilmor:of Graigmillar, ber brother, ie Lords found 
. _ fach a proviſion to retary: did: not Impede. the: power, of. uplifting 1 it ; and bere the bond 
5 made it very clear, for ſhe bad right to ball for 1 it, at the term of payment, or any. _ 2 
8 thereafter, norwirhſtanding: of that glauſe; and the reſer vation in the decreer-arbi. 
1 tral neithef made it better nor Waffe. unleſs it hid: been an 4rritancy of any right ſhe ſhould 
- __ take to the. prejudice of his: ſuccefſion.!. Replied, This is not a mere ſobſtturion, but a 
pee quality and condition affecting. the band, which expreſs paction cannor'by ſach 
PFolüntary desc de froftrace, annihilated;” nor. evacuared:” "Duplicd, This diſtinction is too 
Tc. Wn for it is. neither. a ſaſpepfive. nor @: relative condition; not a ſuſpenſive, 1 
5 * _ _ _ cauſe the bond: provides preſent. and immediate-execution after iis term of payment; not re- 
| - Hative, beczuſe it neither hinders the calling for. pay ment, mor bears that the obligement 
malt ceaſe and be void on the non-exiftence: of. children ; ergo, it'is nothing but a pure ſub. 
. KRitution;, and a. pes ſuccedendi,. in,caſe of not difpoſa] 1 in Per own life: All the. Lords were 
clear, in caſe of poverty or (traits, ſhe had right do call for the principal ſam; but the. plu- = 
. rality carried, that ſhe might aſſign it do Logan, and the laufe could 5 binder his up- 
_ Hfring thereof, though it eventually fruſtrated and evacuated the return, eſpecial 4 99 
e ad aſſigned Logan' s bond, which was furtogate in place of her brothef's bon in her. 
contract of: marriage With Muir, her Hulband, and ſo it Was for. an. 'onerous-cauſe. Some 
thobght, Albeit the and ber-allignce had rigbt to uplift. the money, y et they ought to find 
eaution to repay: it in caſe te en exiſt of het dying Without e Which cannot 
be abſolutely Known till her death, and till which time they 8 the annudlrene uf the 
2500 mecks; bit. this wWas got regarded bythe Lords. EO: 
Pune 264 1707. |. Purvis of Yewford tontra Mr Robert Sinchir; and Mr Thomus Wood 
miniſter: of Banbar. M George. Pur vis elder of Yewford having diſponed the fre- of his 
_ ſtates Williaw,. his eldeſt ſon, he takes a bond from him for 4990 5 for the uſe of 
his other ehildren, ! aud bis dasgbter Jean being matriec to George Sinelair, brother ro 
| Longformachius,. he aſſigns this bond to her, and to Mr Robert Sinclair, her ſon, reſerving 
ui own lifetime, and burdening them with- the payment of L. 4 Sterling yearly to bis 
. 15 85 3 an caſe ſhe ſurvive: him; and, by an expreſs clauſe in the alſignation, he depolitates 
RR. 255 5 And conſigns it into the hands of the faid. Thomas Wood, there to remain all the days of the 
„ George the cedeni's lifetime, except when he had uſe for it, for getting pay- 
© ment of his annualrent, and immediately after bis death to he delivered: to the ſaid jean 
penis, n daughter, to be-ufed ani diſpoſed hy her and foreſkids at their pleaſure; andthe. 
—_ fame being in the ſaid Mr Thomas Woch cuſtody at the ſaid Mr George Pur vis's deceaſe, 
=: - hill be (attained, to be as valid and ſufficient as if the ſame had been a delivered evident to 
ꝰỹuup ha:Rid daughter in his/own-liferime-: and in farther corroboration and fortification of the 
RNS aid aſſignatſon, William Purvi 18% the ſon ant debtor in the bond aſſigned, ſubſeribed his vo- 
lIluastath aſſent ang conſent thereta, Jean the ullignee dying, the father makes a ſecond allg. 
mitipato John Purvis, his grandchild by Wiltiam:the-debrer, of the ſaid 4000 merks bond; 
En - 5 _ and. the ſaſd John raihng a reduction of the fitſt aſſignation made to Jean and Mr Robert 
„ Sinclair, her ſbn, the ſaid Sinclair purſues alſo an exhibition of the allignation apainſt Mr 
WS. x Wooch che depoſitary, who: having produced the fame, the competition ariſes betwixt the 
. two allignees;: and: if Mr George, the grandfather, was fo denuded by the firſt aſſignation, 
= 78 1 he had no power to reyoke it, nor grant a ſecond. It was alledged for John, the ſe- 
«cond aflignee, that Sinclair aud Jean Porvis, his mother, had no right to this bond, be- 
CEe.azſe the aſfignatjon was fever à delivered evident; and ee that the depoſitation of it 
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3 Tos Wood's hands were equivalent to a delivery, yet it being a mere gratui- 
5 tous deed, and ſne cempetenthy-provided i in a tocher -before this delivery to a third party, 
àF„ never-be-effectual i in law, till it was accepted-or ratihabited by the party for whoſe-be- 
1 Boo it was, Which cannot be ſubſumed; and ſo the granter of the een might call 
for it when be -pleaſed, and alter it to any other, as he has done, ſeeing it was not to be 
1 hs „ ou up to his daughter till after his own death; and theſe words in the end of the clauſe, 
1 the fame being in Mr Thomas Wood's. hands the time of 01d; Vewford's deceaſe, imply 
2a clear power he had to call for the aſſignation, if he pleaſed; for ablativi abſolute poſiti a- 
5 «hunt conditionems ; and the lawtis clear, where: à donatiot is made |/ub conditione vel _ | 
I F- 57 the donatar dies before acceptation, the donant and depoſirator can revoke the ſame, as 
. e ad 1b, 8. it. * r 45. 2 oe” { POO: 35 n that 
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_ © © "merks 3 and her non-acceprance Nghifies nothing, for as ſue dicd ſhortly after, ſo that takes 


_ Purvis would reject this gift of 4800 merks from her father? "Replied; If they 
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des. 1707. Lady Bradiſholm contra'the Laird. Roſe Eincham, Lady Bradihom 
Jounget purſus Fames Muirhead of Bradiſholm, her father-in-law, for payment of ber 
down and hutband's expences, in buying coach and horſes, and from BEE 


- hit in theſe circumſtances): but this he did not obey for ſundry years, and none can imagine 


+ * 
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|, Hill continued to invite his ſon home; which muſt be un 


den alande, and pot by his own oath. 2do, Though debizor non præſumitur donare, yet 
8 this holds not in ery where there is an antecedent debitam naturale, to which it can be 
ſerited. 3, Bradiſholm ſent his ſecond ſon to London, who ſtaid long with his elder 
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, thereon,” Duplad, The qualities Hwy | 


Lien 
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if he had:deponed, Lowe my: ſon nothing, for 1 paid him by money” I. ſent bim op" which 
undoubtedly: would have been intrinſic. The Lords ſtated the votes diſtinetiy, 1, If their 


. rior letters it was ſtill continued. And the Lords ound; it was fill obligatory, Ihen. 
240, Whether the money and goods ſent muſt be imputed to:chis-debt,” ſo as it needs 1% 


5 © other probation, but is intrinſic. ' The Lords found, it behoved to be-otherwiſe jaſtructed 


than by his own oath, and that it was an ekttinſie quality. Then the Lords were proceed - 
ing, in the third. place, to modify a ſum on account of that journey. Bradiſhelm offered % 
prove his advaneing the foreſaid money ſcripto, and produced bills under his ſon's hand, ac. 
1 tlie WOE: e 5. One "alledgeance bens e a 05. 8. \provurators d 
_taks them up to-ſee;. tf „ | 

Fly i. 1707." Nagl 6 /Elphiofton. Tiere was 4 bond Hue” r Elphiniton Vit 
8 to Bruce of Powfouls, wherets Alexander Inglis writer in Edinburgh + has now © 
right, Who purſues this Elphinſton © of Quarrel o upon the paſſive titles; -wheretn an act being 
made, there was à clear probation led; that he had intromitted with hs father's whole eſtate, 
| both 'herirable and moveable, and entered: tothe: poſicſhion innediarely-. on” bis death, and 
had likewiſe meddled with the- charter cheſt; Which coming this day to be adviſed, Que 
alledged his father wWas but cautioner in this dabt for one Niſbet, and that he broiked te” 
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eſtate by fingular titles, viz. A diſpoſition both to the lands and meveables, prior to the con- 
„ rraſting of this debt, to which he aſetibes his intromilſion; and: meddling; with the harter. 


cheſt. / Anſwered, This can never purge his vitious intromiſſion, becauſe, before he opened | 
his father's charter: cheſt, and meddſed with his papers he ought-to Have obtained the war 
rant of a judge, to have inventaried the fame, as che Lords Found in the eaſe- of Innes: of 
OCorton, and. Duff of Drummoir, 240, He has diſponed” of the viſible heirſhip, Which is 

reſſed and contained in none of his diſpoſitions,” and ſo be maſt be' Hl, pe 
ee, ſecing he poſſeſſes five. or ſix thouſand: metks by year by bis father, the debtor in 
- this bond. Replied,” Where a fon has the Whole herirage diſponed to him, he needs ſeek © 
no warrant to open the charter · cheſt, and intromit with the evidents-of the lands: diſponed, 


as was decided in the caſe of Urqatfart paint Sir Wiliam Sharp. And as to the ſecond of 

: o.diſpoſitians/# ane of the heritage, and another of the executry.; | 

Ang certainly it behoved 20 be carried: and comprehended -under one of the two, thougn 
not per expreſſum” and nominatim diſponed. The. Lords wayed the firſt. nent the charter 8 

cletſt, as not ſo clear, and Mid- held upon the ſecond anent che moveable beirſhip; and 

- _  found'ir Was a ſeparate ſubz let, af 


= heifſnip, he had rwo-dilpe 


Joh 2. 10% Oliphant. contra Dobie. William Oliphant, adage Int bet. 


| . general diſpoſition to the whole ware in his ſhop, and his count-book debts, to 
Margaret Dobie, his Wife, in liferent, with. che ee his debts, and fulfilling bis firſt 
Contract of marriage*to'Margarer Ol; phant, his-only-child-of that marriage; and the fees o 


the reit to de divided eq ually betwixt 775 faid relict and William Robertſon; his grandchild 


— 


by his faid daughter, ſecluding herſelf and her- hofband from any mare or benefit therein, 
«becauſe ſhe had marriedwithout his conſent, and her huſband Was bankrupt, and; retired to 
the Abbay; - only he did not omit their ſon, but gave him the half of the whole free gear, 5 
_ after paying of the 8000 merks, provided by the nrſt comract of marriage, tothe bairns to 
be procreate therein ie dying in che middle of June daft,” his daughter Margaret 
Ty: applies to the Commiſſaries of Edinburgh, and affering, as neaxreſt of Kin, to confirm, they 
appoint the cellars, ſhop, and cabinets,” to be all ſealed up, till the ſaid Margaret ex pede her 
confirmation, and then they would inventary and value the-merchant goods, for ſecurity of 


all parties having intereſt- Of this interlocuter of the Commiſfaries, Dobie, the relict, 


raiſes advocation, arid. gave in 4 bill to the Lords, complaining, that ſhe was diſpoſſeſſed, 


contrary to the e apes will of the defan, and the ſhop hut up, where they uſed"to draw 
L. 20 or L. 30 a' 


here, the goods being all conveyed and diſponed inter vivos, which, by the 26th act 1690, is 


equivalent to a nomination and confirmation, the power of compelling parties to confirm 
being thereby! aboliſhed and taken away. Anſwered for Margaret Oliphant the daughter, 
. The diſpoſition founded on was procured delinementis: navercaliBus to her exheredation, and 
_ :the Commiſſaties had done no injuſtice ; for they had-reſerved determining who was to be 


| Loos e — aca war to "> — and ne e e Ae ee diſpoſition 


4 - Hg bus 


d to bis Sat canton bbs e for” 46-48 at Ee „ 


not coming on the firſt invitation, exonered and liberate him of his offer, or if, by the poſte. 


Hhable, A 


5 d not expreſsly conveyed, and therefore his: intromiſſion F 
-_ _ therewith made him liable, pas Some doubted if this would: hold,” where the debt e- 
Hhauſted both cha moveable heirſhip and the reſt of the Execytry 5 bur others thought, even . 
„ in thay caſe, his intromiſſion was ünwarrantable. V „ 


55 ay, which was the evident loss and prejudice of all parties 3 and that it 
Was impoſſible to value every pin and -needle, it being a dry ware ſhop ; and therefore ; 
"=_ that, conform to the tenor of the diſpoſition, ſhe might be continued in Poſſeilion 
of the ſhop, and the embargo taken off, ſeeing there was no neceſſity for a confirmation 


. would 
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ods, and We wal appoin 


oo — . oh: . againſt eil Imüggling, embezzling and concealing, | 


of thir goods, which, without inventary, can be ealily.abſtracted ; and ibovgh. by che late 6 


1 could nat by any voluntary gratuitous deed prejudge her. , 2de,. As creditor on 
| her morher's contract of matriage; though it was alledged the 8000 merks was paid, bor 


© diſpoticion, a few, weeks. before his death, to her ruin. Replied, The Commifſaries have 


on, which is as ſpecial a8 an one of that nature can be; even like a flock. of 
< goats difponed,; it will be repute "ſpecial, though it neither tell the number nor the. 


5 *: be are lambs and what are wedders. The Lords chought it was the general benefit. of-all WER, 
tries concerned chat the trade ſhould be continued; therefore they 500 the ſeals nd - . 

 paſſſocks-to be taken off, and allowed the relic, by virtue of her diſpoſition, . fo: continues 
- the poſſellion and diſpoſal of theſe periſhing goods; and. appointed the, Commiſſuries to cauſe 8 
1 and inventary the ſame, that either they, of their price, might be made forthcoming © 7 
nt be found to have beſt Fight: © Some were againſt giving. any - 


. — 


to an that ſhall in che ei 
uch ditections or in{trationsz but the Lords thought it juſt and neceſſary in ſome. caſes. 
It was propoſed that the widow,” before her intromilſion, . Mond find caut ion for the claim 
ber good daughter had en her father's eſt; 
92 according as they ſaw cauſe, o prefer in the competition ariſing. before them for 
; ane office of exccutry to the defunct bet wixt his relict and daughter. 5 


admitted and received. Some doubted, ih, How there could be a Chancellor in Nonh 


was the need of a neu nene ſeeing ke 81 5 have einne * Bt. act, and Pre- To 
ide by: the old one. 


1 Eodem die, 


at the examination, but removed all others, except the parties aud their procurators, ſeeing 
che act of parliament for open doors, they may proceed in extraordinary caſes with. cloſe 


8 in præſentia. who clearly proved they were cheated, tempted, and trepanned to ſign 


| ſubſeride only Load gry Mrs Guine. promiſed to bring John Dougal to own his ſubſcrip- 
2 and, after many ſhiftings, they at laſt ſuborned one Sawyers to come and per Woe - 
- Dougal, and: ſay he was the man, and had ſigned the bond, which afterwards they found 
to be a meer trick; and that Load and Mrs Guine prayed them to gonceal this contriyance, 


being preſent, averred, it was they that ſought the bribe from her, and threazened they 


hot being time to tranſcribe their oaths in mundo, and the clerk being ordered to do it a- 

gaigſt the morrow, it was ſuggeſted that Mrs Guine and Load being now evidently con- 
Victed of a groſs forgery and falſnood hy thir two witneſſes, if they were not ſecured, they 
| would certainly flee and evade puniſhment; therefore the Lords granted a warrant to im- 
priſon them, containing the caaſe, in terms of the late act of parliament 1701; and though, 
it was moved that bail might be received for their appearance, yet the crime being capital, 
51 was refuſed. z and in regard the witneſſes not having ſigned their depoſitions, they not 


_the e en, therefore they were alſo committed ro priſon til do. morrow, that they might 
e „„ 08 gn 


they unnot force people to give up in ventary, {as they did fermenly), yet, in a competi», . 
= who Mall be preferred to the office of pak. as here, they can very well ſecure the 
M the queſtion be decided; and they have à clear rule, for, 190, Where there is a 
e and an exccntor named, be muſt be preferred. 2%, Where that ſails, then tbe 
neareſt of kin may claim it, ti, If they lie by, then the creditors und Tegators {adceed © 
im the right aud title te ſeck the office, 10 which exclude the Fiſcal. Now Rare Margaret 5 e 
Oliphant his only child, craves prefer enec. 1, As neareſt of Hood, and jure 1 Ki Fs By 


ce; but this. was left to the Commiſſaries to re- 


Britain, when William Lord Couper Was Chancellor over the whole iſland. 2d, What - 5 


The cab ewes Geis and N 3 8 oth Febraary. laſt 4 
being again e Guine preſſing that all the four witneſſes. to her bond, and particularly 
3 John Load might be examined, there were ſo many qu alißcations of fraud and diſingenuit7 
brought againſt Load, that che Lords declared they Fat examine the other witneſſes, before "If 

chey would determine whether they would: admit him or not, and ordained them all to tend 5 
_ doors. + And this forenoon they examined Taylor and Blair, two of the inſtrumentaty wit. 


witneſſes to a fubſcriprion of a bond, called John. Dougal's, but that they did not fee him 


and abide by her bond i as a true deed, and ſay i it Was Dougal's haygd, and that he OP it 
0 tothen), and that ſhe promiſed each of them a ſuit of new cloaths, and 100 merks. Guine 


would diſown che bond unleſs. ſhe gave each of them go merks and a ſuit of cloaths. There : 2 


being fully cranſcribed, and they might be tampered with to abſcond, which would ſtifle © 


ber claim to the conqueſt. yet remains; and efts, there were a general diſpoſition 0 the 3 995 5 1 
yet that gives no abſolute right, ſering the Lords every day ordain ſuch to, WP — 
exttact; and her facher's means ought not to be carried away by an elicized and entorte!l! 


. committed iniquity in ſhutting up the op, and having no regard to the relict's di. 35 i 


Fily g 1707: The Earl of Scaficld, Lord Chancellor, being SEE Pg Fram: 18 a p 
e to the Lords a new commiſſion from the Queen, to be Chancellor of that nes REY 
Great Britain, formerly (before the Union) called Fcotland, and was accordingly ſword, LE 
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eg it cl wo 0 5 Pott lente ankle a ( a bey might 
not be bribed to run out 5 the way. Some moved, that da 150 Mrs Guine. ſhould be 
matle cloſe priſoners, Withont the benefit df pen, ink or paper ; but this was thought unjuſty 
N wee dependence of tie trial, to :dtbarstheir la wyers or any others from adviſing . 
in the matter. Only, the Lords ordained them to be kept? in two ſeparate FOOms-;. and 
= Dougal Had neglected! ro crave that ſhe might abide by the bond, ſub puma fa,, Which 
is uſual in the very entry of all improbations, *thongh, in ber bills and pleadings, {tic had 
8 along owned the bond, and uſed it as a true deed'; yet the Loxds'/allowed her till to- 
_ - morrow to deliberate whether! ſhe-would judicially abide;at | it or not ;; ſceing ne might have 
been led upon this contrivance out of revenge: againft® Dodgal, (ho bad refuſed to mary 
1 by the ſaid John Load's advice, who ſcemed very expert in ſuch tricks; und- if the 
Lords, on adviſing the witneſfes depoſitions, improve the bond, and find it forged, then 
1 may remit Goine and Load to the criminal court to“ be : ſentenced<capirally, conform 
to the ats of Parlaments againſt the uſers and edunterſitterꝭ of ſaſſe writs, where the Lords 
: decrter wilt be Probatio pf obata to the afſize. | And as tothe woman, alluche power the pre. 

| ſent eſtabliſhment of the privy council has, is nat tacommute the puniſhment, and baniſh, 
5 2 1 as they might have done before, but only t fuperſede execution of the ſentence for a 
time, till they conſult the Queen. Thir Warner formerly emitted declarations on a 
. and expiſcation made by the Queen's Advocate and Solicitors, to try the fact; 
2 - which the Lords, to put them at freedom; Without any prelimirati ion, ordained to be gh e 
_ + Tele; but they being found' not ſubſcribed, there was no need of it, they -being at abſo- 
lote liberty to depone without any. regard thereto. Some were for inquiring into the quality 
and by gone life of her witneſſes; they ſeeming to be poor and low in their condition; but 
there being no legal objeftion made againft their habiſity, farther than Load's and Guine's 

_ Aﬀertion,; that they ſought bribes from her, che Lords found no cauſe- as yet ſhewn to 
doubt of the Verity of their oaths, and What they had deponed. © Complaint alſo. _ 
by” againſt Boſwal, the fourth witneſs,” and one Sawyers, WhO feigned and perſonated 
himſelf to be John Doupal; ; the Lords granteckn warraut to apprehend them, -ſecing-they = 

| had abſconded on the delation already 3 tind, where, by alleviating circumſtances, the 

1 Oh -” puniſhment to be inflicted for falſhood falls to be miner tapituù, ſuch as baniſlunent, fining, 
3 whipping; branding, Se. ine Bords bad been in oſey without remitting them to the 
__Juſtice-court, to apply the puniſhment” themſelves, ;asappears-by*the- ſcderunt-books, tk 


Ro "= 16513 and Durie, po Ly” 16 8385 N at it Dunbar, ae an of- this tals, 


26th: Dec. 170% Rep pF 22 3 | EA LES Eats 5 Ve . . * B 
nw h 4.1707» 5 be Lord Teuber gb urig di vided: and abilzied this. te part t R 
10 my-Lor&Lothian's eldeſt ſon, and the reſt to Caverz's öldeſt ſon, and failing him, to 
his brother ordine ſucceſs. Cavers Elder gives in this tailzie to be regiſtrate in the record 
appointed by the act of parliament 1685 anent Tailzies, and: craves it may be. per expreſſum, 
Re e with the compoſition he bach paid to the Duke of Douglas, ſuperfor, for changing 
ttz helding ſtem Ward do feu, and witherbe caſualties which bad fallen off before. Doctor 
= Wie 9? as factor for young Cavers, now but of the country, gives in. a counter: bill, al. 
= - ledging none had intereſt to crave irs regiſtratzon but himſelf, and eraving it might. be 
given uß to him as his own. evident, and that he maybe decerned to denude, ſeeing he has 
8 . the new: charter in favours of himſelf, Without regard to the terms and irritancies 
bf che kailzie The Lords temembered, that they had ſeveral times regiſtrate tailzies at 
3 *the defire/and application of the remoter branches and ſubſtitutes, though the firſt inſtitute 
4d not inst; and thought a father, 'as' adminiſtrator to bis children, might meliorate their 
E.  _ +: oma withour their knowledge," by changing the holding; but that his claim for the 
'- _  _  -- compoſition came not in properly: to be. ered: here. Then che queſtion aroſe, whe- 
„ene e de be regiltrate at the inſtance of the father, ho firſt applied for the behoof 
3 . all his children, or on the ſon's bill, who was che firſt inſtitute; or if it ſnould proceed 
upon both their applications; and while the Lords are reaſoning} on this, Cayers and Doc- 
a Sinclair: ſtanding together ati*the bar fell to bard words, Cavers calling che Doctor an 
8 incendiat: „ who blew-the coal betwixt bis ſon and him; and the Doctor calling him a 
llar; he in a paſſion told him he wðss 3 raſcal, Villain, and rogue. The Doctor retorting, 
- KH: that none would ſay ſo but he that Was a raſcal himſelf:; whereon Cavers threatened, if be 
„„ - - had elſewhere, he would: ſpit in his face. This role and diſreſpectful behaviour being 
bobſerved by the Lords, and that inſolencies of that kind might grow 10 a greater height, 
; RT: puniſhed; and that, in ſuch caſes, principiis obftandum, and the honour:and dignity 
book the bench, the ſupreme judiestory of the nation muſt be maintained, they removed 
„ l and having examined the byſtanders, and found the expreſſions ſufficiently pro- 
ben, and-which were not much denied by the parties themſelves, they ſent them both to 
Fon; bat declared that, ſeeing Cavers was the firſt provoker, and cauſam dedit rixe, they 
would conſider hat farther "cenſure to inflict upon him. This proves how neceſſary the act 
"Op Fat. 1594, Was, that a allauites bes U lite, ae 5 188 loſe by 
s Caule 3 
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| at) . Xa Bu auiatets 10 the geiir of: ihe: radiate Mari ttriſed FI Barclay, in 1 
Icon animorum, præfer uidum Scotorum ingenium, quicquidvilunt id valde volunt. Some mo- 75 OE. 4 75 
1 ol to ſend-them" to the/eattle,' bur it was thought that Was che priſon more Proper ferr 
"the nobility; and the goverhor might demur, though che Lords may open all the 1 - | 
in Scotland in uch ecaſes; änd in 1688 the Laird of -Eaddel having affronted the Lord 
Bont "then 4 Lord of the ſeſſion, they ſent him to tie caſtie; but the Lerds this day com- 
| mitted) rhic two gemlemen tö the rolbooth. See che 68th act {1537 anent ſuch as diſho-. 
nout ehe Lords, chat they may ſend them to the caftle of Edinburgh, ot any other they 
8 Some of the Lords were againſt -impriſoning Doctor Sinclair, as having got the Fr, 
F in being called an incendiary, and that Ins retortiones in theſe verbal! injuries. _ 
Is tollerate, as appears from Gayl and Minſinger” s obſervations ;- but che Lords found, chat 
C 5 tlie honour and reputation of the bench, required they ſhould be both ſent to priſon; = 
z what would leſs widen the breach and 8 of mind, that had fallen out DETWIRE:, - 
 Gavers and His ſon, the ſending the father alone to priſon; would have. irritate more, and 
made the rupture more incurable and irrecbncileable. It was remitted to my Lord Chan- 5 N ZN 1 
aalen to take them before him, and require their parol -of Honour to keep the "a6 £06 i . 13 1 
in eaſe of refuſal, io put them under caution of lawborrows' in the terms of law. Ibe 
: 8 Lock have been in ble not only to cenſure irreverent carriage to the bench, but even a 1 
keene to Adyocites. | remember Sir James Keith of Cadham was fined and impri- Fo fe 1 
= . 2x60 Tue ed = and abuſing Sir David Falconer of Newton, his contrary'party's Ad- 1 
ng # cms e A ps in che Lords preſence deſeryes a TOE 1 1 and iy 
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=. % Flute) of Black h, and. enki bargeſſes of: the town xy . 
. = contre Pcovolt- 4 0 rot, and others, the preſent magiſtrates of that borough, to wake count 
and reckoning of their management, adminiſtration, and diſpoſal of the town S eommon- 
| good; and to hear and ſee it found and declared, that they have mal verſed, mülmenaged, 
Ang cont racted great debts ugneceſfariiy; whereby they had incurred thir two certifications 
|. bythe 29 h act of parliament £69 33120, Of relieving and diſburdening the town of ies - 
| * debts, and paying chem our. of their own. proper eſtates; 2do, Of deprivation: and remo- 
| 3 from their offices, they having inhanced the magittracy into he hands of a few: parti- 
eEtilar perſons, Who ttanſmitting it from one to another, make it a circular magiſtracy, and 
To Ne debar more worthy and-deſerving citizens, who, as the reward of their pains and g, 
maß expect to bear office in their borough by turns. Alleaged for the defenders, That the 
: EO. act 29. 169 3, there is a ſpecial. commiſſion to be natned by the King to take trial 
ok the malvefſations and embezzlements of the common: good of the royal boroughs,” and 
8 - therefore the Lords are not competent Judges thereroy bich they do not propone as doubt- 
; 1 5 the Lords, or fearing their doing; juſtice; but only to redeem [themſelves from a vexa- 
due, groundleſs, and calumnious plea, that the malverſation'of magiſtrates did of old bee. 
long to a Particular officer of the crown, called the chamberlain, as appears by the iter ca - 5 - 3 
9 He merarii in the books of Regiam Majeſtatem; but that falling into diſſuetude about King FY 
: . Vih's reign, when Sir George E orreſter of Corſtorphin had the office, then, it 1 | 
_ volved'on the Lords of Treaſury and: Exchequer; and they ntgleQing it; a ſpecialcommil- 
fon was deſigned for chat particular affair, in regard the boroughs were generally n | 
for want of trade; and therefore they deſired to be relieved. of this emulous and invidious + 5 
proceſs, calculate for nv other deſign but to bring in a faction into the government of the 
town, wlio were not well affected to the prefent eſtabliſhment: both in church and ſtate. 
e Whatever might have been pled, if ſuch a commiſſion had taken place and been „ 
named, yet never having been proſecute; the: Lords are ubdoubredly. judges competent to A -. 
fſuch a trial and cognition; and efto' it bad been named, or that the Exchequer may meddle 
in ſuch caſes, yet it may very well be doubted if any of their powers be more than cu- 
ks ; a . and not privative and ex cluſivę of the ſeſſion's Juriſdiction, unleſs they were ex 
eee debarred. The Lords found chemſelves judges competent to all ſuch- proceſſes. „ 
Ten the purſuers inſiſted on a particular condeſcendence of their malverſations, ä 
1693, the town's: debt was only 14, 000 merks. and they had ſwelled it to the dodble, Ws. 
©: 28,000 merks, notwithſtanding. they had a common · good ſufficient to have paid the annu- -  - Þ 
alrents of the debt, and defrayed' all their incident charges beſides.  4n/wwered, This purſuit, — "i 
- though: it be adio popularis, yet non competit cuivis, but only to ſuch. as have borne office 
before in the. magiſtracy, which ſome of thir purſuers had not, and ſo no proceſs can be = 
 Aaſtained at theit inſtance, 2do,Efto the debt be now. greater than it was in 1693, yet 
they: can rationally exculpate themſelves by a great many emergent burdens the town has _— 
fallen under ſince that time, as an augmentation of their quota and proportion of the tax - 5 
5 well, laid on- by the convention of boroughs; item, Their miſlive dues, the expences in a 
_ debateable election, the "reparation of Ancrum bridge, and many other incidents, Which 
las drapyn them into ſo muclr debt. Anſcwered, This can never palliate their ſmuggling- 
ace of . agen 55 town' $ common. good; for * offer to n beſſde their an 
Re , 1 ant 
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WH Aa they. had: FT l LA I He-cuſhon 10 WOES a nn "Mg „ 
Ae cheagh the preſent! magittraces brag. they -haye .nqt-cnriched themſelves: thereby; Fer. 
it is all one, if by drinking, {quanderingycorincelic ences, they have drawn the Wen ing. 
_ ©, unnecefſary'debis; fore b) . title dig. de admntat. 1 — a dite, pertinen. it is evi. 
dadent magilirmes are able not: on Pro. dolo el. lata culpa, but likewiſe nd leus, el len. 75 
ti andthe common-yood-of boroughs coming from: the crown, vey are, by ſundry as. 
{+ _ - of pinliament, Io make yearly-count how they have employed;the lung; aappeans by x9, | 
36.4491. and act 26.4535. The Lords thought the point of general 8 all the, 
1 ci bn © royal boronghs+of- Scotland; and therefore: Hamed ſome of their number te examine W 
= 5 : - £0cOUNTE,! and-endeavour to Flle the. two contrary ſtruggling factions 3n-thisborovgh;. . - 
Ju ., 1707+ Menzies contre. Riceare, | Sir William Menzies of Gladitunes being. | 
WE... erdditor to; "Janes Clark: of 'Wzights-houſes, and having adjudged, and a proceſs of ſaſe 
bing been raiſed, be give ig a bill, ers ving the lands might-. be ſequeſftaie in a factors 
* . hands during che dependence ot the ranking -of the oreditors. Compearence.is: jade-Marion. 
© Riccart; ſpouſe tothe ai ames Clark, Who alledges that no lequeſtration/could be grant. 
. dd of her Jocaliy, being only the houſe and yards, and ſome achacent gens mens and aeres ; 
; 5 5 bee hen har haſbund fell into diſkeoltics, the- apphed to the privy - coune il, ſhewing, 1 
that ſho was provided in a conſiderable jointure long prior to the creditors tigbes; and he 
having fetired out of the country, he and her Children ceuld not ſtarve; and therefore 
of _ craved a ſmall modification. of at aliment,. which: the privy-council, in 1688 accordingly.” 
ny * ER out of the forelaid fund, and Which ſhe has peaccably,. puſſeſſed ſince, and fo has 
more than the benefit of a Poeſſeſſary judgment; and as the council are in uſe to grant 
ee alments to wiyes in ſuch hard . the Lords of ſeſſion: uſe nor to lk c 
away decreers-of the priv y-councHl... [Anſwered,. Whatever ſhe./ might plead her huſband | 
_- 05 _ were dead, ſhe can never found. upon hex ſiferent⸗infeftment while he is yet alive; and 
"EM _ 8 decreet is parte inaudiia, bont of the creditors being heard 46 object = 
8 "20 . the ſane, and given m{favours of a-Papilt, who. then get whatever they, demanded ; and 
a hs © EN | ehowph the ſeflion des Mot meddle with. the ;Privy-counciÞ's deereeth et Where it comes 
; . 1 : _ robequeſtioned, : in à competition. of: .tredizors, 8 becomes à civil, —— and Decca 
1 is falls under their copnizatico y and precarious aliment Can never give che benefit of af 
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5 1 Judgment, though: clad. with never ORE, poſſe ſñon ; ad there was, neither law - 
bo Wl Juice: in givingher the. aliment, her huſband being divalied.. long before that time of. 
+ 1 theſe 1 years bnquaredlied;. and he ROGUES. his N en that head, that Tok: buf. 


* band was, ae before tlie sliment was ſettled en her, and was denuded by bis adjudi- = 
185 "cation; © and theſe. of others, andi o. canmever x pete wich bim. Replted,. That 1 
his reduction might operate, uf chey: were: pteceding in che ranking x yet here the qneſtion 
bebe only: anemt the fegueftration, andaf it thould extend to. che lands and houſes ſhe is 
eſſtan of, it can ne vet be deceived ſutartiarily-to diſpoſſeſs her boc ordine, but muſt be 
0 2 eſeh ved tothe campeticion-of-the credit ors to be: diſcuſſed thete. The Lords refuſed 10 
3 85 Fo tale ig Sir Wilkam Meuries his reduction incitentur bore in the ſequeſtration, Aut left "oj 
= - to prosschte st in the ranking, e 7 honey: nothing more uſual than do receive ſuch re- 
_ duftions, and allow. them to-repeat; their reaſons ſummarily. But the Lords inclined. to let 
_ her; poſſeſs though it was but fawely: founded, till it were formally quarrelie and taken T 
* it inne ranking, where Sir William would certainly prevail. 5 
udn dis. Callander contra. Wallace. , John Callander of Craigforth purſues: Hugh Wal. | 
e lnpliſton. for an account of iron- Work, chimneys, Se, tarniſhed to him in 1685, 
ünd referring che libel 10 his oath, he depones he owed him nothing upon that account; 
und being arged to be more ſpecial, refuſed to fay any more. Whereapon Callander gives in 
- -» bill craying-ho-might be re examined, and ordained t0/condeſcend mote particularly, if or 
not he received the goods hibelled, and Kow he paid it; for- in genen alibus latet dolus, The 
5 Lords thought there might be an error in the: interrogators 3 for where the quettion is, 
I 5 Are 0 refting owing ſuch a debt ? the ſpecial intertogators for expiſtating the matter of 
= et mult be pfemiſed, before you come to.the:general, elſe one may be infnared in a con- 
C 5 _ *radition, Bur the Lords fuſpected the caſc heta was, that Inglifion got thir goods fur- 
* nmnmiſheck do mim when he was-cath-keeper to King Charles, and ſo capable to get Callander 
bo i pa mene of What the public owed him; and . Inglilton looked upon them as freely 
5 Aeg, and therefore thought he had. freccdom to ſwear he owed him 'nothings and that 
5 Callander finding be can be no more ſerviceable to him, eraves payment thereof. ThelLords 
1 8 5 orduitetl AIngliſten to be re-examined, ſeeing parties ought not to depone upon law; but 
3 ly Juper Fado; not whether they think them themſelves - obliged in law, but whether. 
%%% tecerved ſuch goods, or ſoms, and on what: account, and in What terms, or how they 
1 paid, or can exoher ihemſelves of it, as gifted, or otherwiſe? And the Lords at adviſing, 
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170% Dickſon of k 3 "oy renal M in of Sunne By tea 
Fe palſed "= Rn Robert Kennoway. and Agnes — Walter Kennoway, 
er te the ſaic Robert, becomes cautioner for him chat he ſhall ſecure aud provide 


Merks to *ks es of the marciape.'. Jean Kenne way being the only daughter PW. 
-ofſigns" the faid obligernent in Her mother's: contract of marriage to 
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vo dias che heirs of Walter, the cautioner, and Ca vs 
- or öplement. Tus Gefepeg 8 ponec for them was; abſolvicor 5: for the caſe 1s res babe 
=. 74 tert if en is the ſtrongeſt of all. exceptions, in ſo fat as e, 
1 Wag been purſued Vy- ſome: eredirors- adjudgers ede right, in anno 167%, there wWwas 4 


ding that jean being both debtor and crediror:in'the obligement, it was 
confotion:” 3 the Was, by the clauſe whereby Walter became cautioner; that 

of oy 8000 merks of eden proper means: for the heirs of the 
ne * ſhe was this: way-creditor, fo ſue was likewiſe debtor in the obligation, 
er Father, who was bound” ro-relieve'bis brother Walter of his cautionry, 
Anil in the Roman law tbere | 
20, which defence the Lords ſuſtained; ag 
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„All this might 805 and yet the detteet never be taken outs; fo it ſhinds only in 3 
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Wos an tncefiocuto 
1 ave raiſed 4 reduction; and re 2ats” the reaſon, © that ſuck 3 metaphyſical ne. 
1 tor, deftroys: the faith of all” 


her both debtor d eredi 
fide ufforia} affumed 
er be bound, bar all theſe elauſes mult: evaniſh in the air 
by the principh of hw, no ſuch confuſion can take place; 
marriage may crave implement, not ſo much as heir, a8 (ru 
may not be cachate as. fuperfluvus, * 
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© thoughit were, it cannot be now-reified, becauſe the i 
null without remedy; whereas, before that act they 
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- gave, in ker appeal 90 — proteſt, for remead of lam to 3 


place of tlie arliament of Scotland by the articles of the umon. * 
1 Innes of Dunkinty. Waker Abercrombie, as aſlignee 


ils 10 
57; Abercombie again 


ing ona difcharge, it Was repliedy that the granter, being a verz cak perſon, ſtobod inter - 


© diced before ſubſcribing thereof, which neceſſitated Dunkinty to- ecur to another allegian FR 1 5 25 hs 


. Thar Abercronbie's afſignarion was null; becauſe though it bore two witneſſes in the + 
ey in ſo far äs the body of be 


ap and ikewiſe two ant, Fa, yer the y did: 0 . 
Adele bears one John Farquharſon in Lach tg be one of 
Vet that John F arquharſon does nor{abſcribe,” 


vine deſigned is not ſubſeribing; and the witneſs 
1 null by the 5th aer of Parl. 1681. Anſwered)" This is merely error ſcriptoris nomine, 


and it were hard to annul his right in ſuch an obvious and palpable miſtake; for it "I 
known there were two men in 


the two ſubſcribing witneſſes, 


done by a miſtake, or not ; and 


Non ronſtat Whether it Was 
foteſaid act of patliament expreſsly 


Vo the writ: "Replied, 


declares ſach defects unſuppliable and 
ge \condeſcend and prove. Next, if this were allowed, A great e de on 
nation, an 
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Loch called Farquharſons, the one s chriſtian name was 
- Robert, and the other's John and the Writer by miſtake cinſerted John for Robert in the 


is an expreſs title, e dejuſſorts- 4% 5 1 1 By 5 
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de wa thoughts the ſubſcription, would have TRA better than 1005 Te —5 it Vakied! in the 
5 «chriſtian name; and-ir was clear; that ohn did not ſübſeri e aht Robert ho did = 198 

„ not deſigned in the bady ofthe wrile. The Lords, 28 contraditente;.' found the | 

Ss  -»MMignkthon*'vol and unfuppliable ; for though it Was 1 Het they x oled e it 1 
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ANNE M0 * rule to adhere t the R tenat ef the a:! EEO nd Ren | 
r ereditors/'of GordanoteBdipelathers cohtra'Gard e fie. Tb. 5 | 
Dh 2 rehaſed in the . Fe on "hol Hands, "EY 
3 Wecuriog himſelf, he alſo putt haſec the Rift of recognition, incurred by Sir t —— 
E -..'. auſſie; the laft en; bis granting baſe infeftmenis unsanft ed f hee nd 
3 _ reduction being raiſed thereof. ſome urfactsbed creditor! they 1 my ted, r hon ww . | 
Ws "whale baſe right s, in fo far 28 Forbes 04 Waterton had, is an x6 WT RN 2 Thee 5 | 
wwe him and dead publicly zufefe 3 aud ſe he being the ARE Darts bdehoved to be 
55 14a of his to make the: watd-lande'recognaſce, and no: delinqueneies ' of: George, the. 
5 er, eould make this cafually:fali ; and chat it was ſo degided. zh % 16% Lind. 
EE Ws contra: Maxwell of. Kirk camel, and Tg. and ae Jolly 1680, *the \ 
| 3 "Fora a eng lt were:againtthe-analogy of the feudal law to make it gpen by be | 
_ gers, or the debtör reverlerz and ir-might! be ru t = + 
| . 1 { 19 boy where'one became inſolvent and ab.cratus;. be: n ight, e of oy | 
RB 1 Mis 1 to hom he was owing more than his eſtste Was Wörth, grant = 
| * , wher 3 | 
We» _ ould have confirmed to preſerve their rights, it may be anfwere hat- „ = 
| : | are Fe in hs . N jon 


5 debt may caſily prevent this,by: Snug hir E baſe rights while th 
= WI _—_ and eading their adjudiesti Anſwered, T lat creditors app 1 1 
3 1 can ' never be conſidered aSNErROgrsama Proprietors, t weir rights being on pignot aptetoria 1 
1 7; 1 for ſecurity of their fams „and all i 75 ine. under redemption; 5 ſo that the reyerſer, during. 
„ the kite of the 5 1 e gal; ha all. the marks and en aders of che true ee, 
Wo ORE 18 Huoner die che parliament, and: by 
17 e ee 5 e ee debatred thereff ae e cur. 
. e 21 "A bo that ourlaw-eſteems th ear, to be 
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a ner x68 
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re fully veſted; 
men 28 Ifredeemable f 
th rfers 4 deeds. it cuts ase lh p ther way; for ſuppoe it 
y fab b ; - dent , every one of them, And wh 
year be adjudge for s Amal ſum 5 wart 5 
ju ay the eltate fromthe reverſer, Where the 
en erm . e eee judged; for? 90 this were. molt 
> "-jniquvug; ane bench all ncature hardy” And for: ** decifions, theꝶ were in materia abuſe, 
23 times when theſe: *calualties-of ſupe tore were too much ſerewed, and have potbeen fo. 
© owe ſince, elpecially where mon exemplis-vivendun 444 bt; neither were they! in che pre-. | 3 | 
f. recognition, Du arne and 30 3 Ant u de gratis Now ac, 
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ixorsagain{rhis. recognition,” That Sir Georpe Ogilvie | 
the reverſef's granting baſe infefrments; 8 0 er infe this recognition z becauſe the 
eee of Watertons apprifing \ ras. cxpired, Which Was led in 2 1 
the ſe xen years ran ont in 1653 aud ſo Sir led; his 


Tight and property of the lamels, red, Aſter the legal,! A erento 2 5 in ee. 
5 der to: take the lands ad; judged Jolntum, or to retain} it ſtill as a ſecurity, and to intro 
„ wich ny more than kis ande But, 2 4a, b. the: 61ſt ac} 1667, "the legal of all 
Ny 4 lings! pired in 165 ate pratogated for three ye x5 longer,” within which * 
„„ * 5 be Sir Ge 05 | Fang fe 1 — infefoments that incurred The recognition ; and ſo he was 
al of ſuch appriſings is prorogated (0.2664, but that 
fettum, that they might red cminthar. time, but did 
.-._. metconvey any ript reve * ſer 10 . baſe infeftments, but the app iſing guead that 
3 defect was to ee eee The Lords having conſidered this nice abſtract. point. 
. ond the recognition incurred by tbe- reverſers deeds within the legal, and that ! i Would 
1 we not fall the appriſers who had only a real pledge, for ſecority of their 0 in Ry ET. 
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alter er the legal yd run; and fon 12 three: years 1 
© had" all the eee of the. gy.) legal, add £01 8 
Whericor till the Tull: outrunni } of the James: | . 5 . THEIR 1185 3 . „ 
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470 70 1 } contra Calderwood. Nr 1 ee riet o . 


895 =o , 5 8 Nr as princip: Cock burn writer: Edinburgh as cantioner, grant bond 85 9 

"fx 0 Janet Calderwood bor age welke, not to be paynble, but at the ſight, and. y the advice -- __ 8 

1 7 "Thotas Calderwood: in Waleith, and Alexanget Neid Goldſmith in 'Edinbur 3.the | 75 > — 

| Jane Jane. being married to-Tohy Little, be purſues William Cockburn, the heir of the — - 

bebte before ide commilſaries of Edinburgh, for payment; and though he.inſtrocted, „ 

Re #confiderable. part of che ſum was paid to the: faid Thomas. Calc erwood, and his xeceipr © BB 

- >; produced; Fer ide commiſſaries repelled the defence; becauſe heither..che ſaid ane Rebel, . 08 

: "— "contented; dor yer Ale$ander Reid, the other party, dy whoſe advice it was to be uplifted. 5 

6 7 Mberbdoa Williany Cockburn: was decerned, and actordingiy made payment, and -pur- 55 1 5 =_ 

by : 4 ue Diammond;. the principal? debtor, 16-relieve him, who. repeated the foreſaid Wefence, 1 . — 
23 that he bad made. Partial payments to Thomas Calder wood; and he hkewiſe compearing | „ 
| B 1 the. proceſs; d hd furtheralledpe, that the payments made bs him. eould never be.repelled, 1 

| * ee the want of the ſaſd Janet 's, r Alexander: Reid's e but ought to be SES | 

1 ained;. becanſe he offered to p ove, that what he up lum of the mi a 

” 1 755 nor, and applied for her Nece Hatry maintenance, ben, appremice fees, Kee. 4 : 

4 Which The commiſſaries ſtill T has Mr Drommond was forced: to pay it in co M - 

| oe bard, » the: cautioner's heir; whereupon Mr Drommond; «as. his lait "refuge. in e 5 + 
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I don tent nor relevant Toe not py a og Iwo. > Tens in. 2 5 ped 5 00 you are. 15 0 1 = 
8 - coropearing. 50 and proponing all you can ſay; and not releyant, becauſe twice re · 5 „„ 
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85 -+Heiont: to found preſeriprion;/ as/a rollment of a Baron court will-infer a thirle, if fortified by DEI 


give. Anſwered, The Juriſdiction of royal burghs is no more but What is expreſol 1 9 
. them ; and therefore ſome of them have à right of ſheriffnip ſaperadded. for ampll. 
CE caring. their Power; and of old, the chämberlain held his eyres in every bürgh, and Red . 


| % all the miſdemeanors there bot this conelades no more bur a cumulative JurifdiQtion, for 55 
s held in the ſeveral ſhires did not diveſt the ſheriffs of their criminal Juriſ= 
| = dale, put was only ſuperior thereto.” The Lords found the town of Brechin's act f 


24. 


ow to the nes e 5 5 Fs „ 
4:1 Eodem die. A compi bold . Phy 5 Priogte: Contr 6 Thomas Reid: ſherif dein . 
Hagdi ton, chat after he had received payment of a houſe-mail, he had aſſigned it to 


one Mackaulay, - and charged 1 in his name, though he diſowned it, and put Pringle to —_ 


1 pend on this rcaſon, that he had paid it to Reid, the cedent, and produced his diſcharge. 

4 5 bis appearing by the papers in proceſs, though he exculpated himſelf by ſandry rigordus 
E 1 of Pringle” s againlt: Him, and ſo ars deluditur arte; the Lords Ani ne: 
| 1 greater in him, who Was bred about the houſe; and ſome moving to deprive him of Br 


his office of ſheriff-elerk; it was at laſt cartied, nt de ſhonld be fined in 200 merks, and 

980 to priſon kill he paid-it, and longer during the I ords pleaſure, that it might terrify 

e fromfattempting ſuch tricks again. There was nothing modified to Pringle, Wee NT 
8 had privately tranſacted with him, and taken off his intereſt, ſo what Was woo was 

for the vindication of public juſtice, or the vindig publica only. 


employed Andre Skeen, chirurgeon i in Aberdeen, to cure it; and he craving his 


9 15 of Aberdeen for payment, and obtains a decreer againſt him for 450 merks ; Which Fo- 


-veran-arrempced twice to ſuſpend: but the bills were refuſed; \whereapon he was forced 
do make payment, and procured Skeen tlie ehirurgeon' s diſcharge.” Some of the reaſons 
inthe bill of ſuſpenſion carried reflections againſt Commiſſary Paterſon, viz. That Skeen, 
the parſuer, had capitulated with bim as judge, to decern for an exorbitant ſum, that he 
| might get a part of it tohimfelf.;/and that the Commiſſary ſaid to Skeen, You may kill impune, 
ay applying corroſive plaiſtersto his leg, for we ſee phyficians kill cum privilegio, and the 


3 2 - earth covers their faults; why may we not then fine him ſoundly, ſeeing you may kill. 4 | 


. the Commiſſury thinking his fame and reputation touched, he put in a perition, 
- craving reparation of the injury done him; and Foveran being thereupon cited; and no for- 
mi dekence proponed, bat only inſindations, that if need were they could be proven, though 
Veritas convilii non excuſat ; and that it was alledged to be the daily practice in reaſons of 
""Miudeation. and ſuſpenſion, to charge commiſſaries and other inferior judges with injuſtice, 
; poly and. iniquity in their ſentences, ' and theſe. expreſſions were never quarrelled, nor 
made a crime ; and to ſay a, party capitulate with a judge to make him ſharer, does not im- 
= his acquieſcence, but only implies the party made ſuch an offer and propoſal; and 3 
ie ſogge rejected it, then he is wholly innocent. The Lords would admit of none of 
en bar ordained him to come to the commiſſaryc - ourt of Aberdeen, and crave 


8 publicly, pardon, under the penalty of L. 30 Sterling if he failed; ; alſo to pay the 

8 T f Commiſſary 5 merks for his damages and expences. Some thought the palinodia 5 0 e. 
boy XY 43 il OPT * Tye . e, op 2 08 ns 5 e e 1 
8 MP" To or” 5 1 55 > Ef: 3 928 0 3 5 _ 2) 4 a 1 8 55 | 5 5 w 0 . keln 


150 Tore Pinmuir 1 


-2gth! act 1469, the caprains and conſtables of the King's caſtles adjacent to bargh- :toyals, ' SY : 5 1 


I he their encroaching on their. neighbours; as the caprains of the caſtle of: -Edinburgh' got . 5 bY : 4 if 
e ſometimes elected to be Provoſt of Edinburgh, till it was expressly diſcharged as 
And as to the preſeription, any title, though never ſo defective or lame, is ſu f.. 
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puh , 2707: I teported the complaint Mr. Robert . commiſſary of Aber- 5 i 
5 . contra Sir Samuel Forbes of Foveran, WhO having unfortunately broke his leg, and „ 
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1 17 Lord Pollod.xþ eporte is Wa. «. 8 PP the. 3 of Us. 
1 being mutual doclaratots af cheir zights god przviſeges; thoſe of -Edinb, urg! 
e on their ſeals of cauſes flowing fam the magiſtrates and town-covncil in 1300, — 
ſince ratified in parliament, giving them fiberty tc ſeize; upon and confiſcate all work 
mache without the town, and imported, 3 the royal 3 pay the fixth part of all 
, 5 x be taxation, laid on the Kingdom, and Edinburgh, pays a conſider crable part of it, and the 


1 - tradefinen there cannot pay ſcot and lot; if eee allowed to bring their. made work in 
a to the town; and by their not paying ſtent, | uaderſell.rhem-/| The Canongate taylors p pro. 
8 5 15 wy their foals of cauſes from the Abbots of Holyroodhon E and Barons of Broughton, and 
"Iv . - contended,” that though they be debarred to make to burgels-Iphabicants within the burgh, 
# * 5 —2 5 no la could fine them for mak in eloaths 0 noblemen and gentlemen ſtrangers, Who 


5 . ou 167 to 8 to rac 1 flairs at * 1 or e ee THe 17 8 


Z 2 7 heme to be e upon dang the ER = dir e ; nd that it Was 50 wa 


5 . Pan 
H 24 "2 
| . 5 "Tad * to g get e, ble e | 0 To reg 
1 85 the eee of the. cue, Kill it thou dt bo 8 =; 8 3 . EE 
I . ORE Fully 29- 170% Charles and James Carnegies, WES _ ceaſed I; ird of Phinoven, 5 
= | + Charles rakes brieves of the Chancery: directed ec the ſheriff of | orfar, ce Fact himſelf 


5 x" 0 father, onchis mother's contract of marriage. James gave in a bill of adyocation,” craving | 
= the ſervice might be advocated from the ſheriff to the macers, upon irkitaney, in reſpect 


; _ their father knowing the-uncyrable pally his eldeſt ſon laboured under, that he was neither 
Able to ſpeak nor walk, had diſponed his eſtate to James, his ſecond; ſon, as moſt fit and 
5 f espabſe to repreſent him, with the burden ef an aliment to his elder brother, and wherein 
5 tk #he-ſecond was infeſt; ſo this ſerviee was deſigned only to be a title to vex his ſecond bro- 


- . By NF ther by reductions and other proceſſes, which ought not to be indulged nor encouraged. 
— Lee My right of ſucceſſion, Hure ſanguinis, can never be taken from me, however my 
3 8 5 father upon miſpriſſon has paſt over me, yet this cannot impede. wy. ſervice 5 for, imo, m7 
father died laſt veſt, and you are als infeft ſnce his death. 24e, Your. right is baſe, and ſo 
. I muſt be ſerved in the ſuperiority, if I get no more., 3/i0, My infirwity | is but temporary, 

: 5 | and may be cured, and ſo the cauſe of my father's preterition ceaſes, and I may have chil- 

8 3 Aten in marriage, who cannot be prejudged. Keplied, The: bale infeftment cannot be con- 
* . . | : Wn which cuts off your: right. of ſaperjority.; but to take off all, pretences, they are 
=: os ; 2 3 to hold him as heir and infeft, and to produce the diſpoſition from the father, and 
daebate iuſtanter; and if che elder brother reduce it and prevail, he offers to diſpone the 
E 1555 ee.ͤſtate to him, though the father is the fitteſt judge of his children's merits, and has kept 
„„ Re within the line, be bein 15 a ſon of the ſame. marriage; whereas the preferring. a ſon by ano- 
1 "1 LE | - ther bed would not be ſe favourable, The Lords, in reſpect of the offer to ſuſtain his title, 
advocated the-cauſe to their macers; they ſigning their offer, and named en r direct 
og them, if any difficult points of law occurred in the ſervices) i 8 

2 725 170% Elliot contra Rutherford. "Thomas B s ed of. Wat; ilk, Mering 

diſponed ſome lands of Wells to Elliot, and likewiſe being debtor to Elliot, and charged, 
- he fuſpended on the reaſon, that he behoved u have compenſation, becauſe you have in- 
tromitted with a nurſery, ſet by me, of young trees, Which he offered to prove Was worth 
IL. 500 Scots. - Anſwered, The lands being diſponed to nie _irredeemibly, with orchyards, 
3 trees, and all other planting, che nurſery fell, dar my dilpoſition, ani they bad been 
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iſhed as theft, the inferior judges had no power to commute 
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55 5 Erde 4 le. . Roben Soar Joto ks ny Hamilton, craves 2 e an Sat "2 


198 25 erty of AT itors, da This: teaſon, he Had made a. genera diff ofitf6h. ommum 92 5 in 9 
” - , their eyes ek a e eftars, both real and toyeable ; Upon hien mlt bf dem lia pivex 
_ hit u ſoperſedere nat tn trotible his perfor, ſceip de was hopeful to recover'a 890 1 


ä 25 El, 1 | his; lands of King Allie, ah would farify all. His ſebts. ue 7 
IT, - le nor have ul beneßt by it; neither are We Cabfentets to the Meet, 
And ſo dhe reaſon; catl never miitate agaliit" ud. Ide Lords thought this 2 protection 


E- ” 5 e it is likely theit billes f ſolpen on tmipht Have been Ftanted, For the creditor : 
5 1 A : * 24 got an ac 9 85 e ; bug, hey Were” oth ernyed' on Jofatory-caution, Ind | 
* 5 Were cherefore refuſed. N e F | 


done William Hanter Shoema 


er in the Potterow; bedring that one Robert Guine having 


Tas L., 16 or L. 11 Sterling owipg Him of bygone wages for his ſervice;-and thel e debts 


9 * 4 
— 


— 


RM 5 ; b up 55 mone 9 but they being informech, that Guine, was dead, 
1 5 5 - it. ſhould be con med. Wbereupon Honter fell upon a contiivance 10 ſerve an edit before 
On ©. the commilſaries of Edinburgh, for confirming Hodge 450 Mätgarer Guine, his wife, 


== 85 e ſiſter, to Robert che creditor 7 and having Tor a certificate of the ſum due, be 


=. e a boy, cülled Gildert Halliday: \ſubleribe | an -indorfacion: on tlie back of it, to pay 


wy girl. to ſign Margaret Guine, though there Was no ſuch p perſon, and 


ad: re; 
and bn thir two. falſe - ſubſcription 


= 4 : " ſtoned! by the clerks. and: other artendanes on the: equiyalent-office,” pd - brought to 


| 5 : Lord Advocate, Hunter confiſed; the whole matter of fact; and being called en 
1 5 hole Lords in præſentia he renewed his confeſſion, and adhered thereto z and farther added, 
ꝙꝑ *thati one Mungo Strachan, a 2 notary, Was his counſellor and adviſer, and that about a 
=_ 85 5 month ago they went to Leith, and there Strachan igned for Hodpe's wife under the 


=.  _- «name of. 1 truly her name Was Crawfurd, and that Mi Strachan. forethinkivg . 
=_ Wt "his hazards had cancelled that paper ;. yet he eſigned as notary de mandato to 4 factory of 
3 oe Monraign and Villaign,; two F renchmen, and failars in that ſame: hip," -rhough it Was 
E--:- , aan in 1698, now nine years a 04 and thovgh he "neither ſaw thein, nor had any man · 


| b 15 e command fror them, n knew any ſuch men, bat did ir Within [theſe three , | „ 


5 : months, though:1 it, bore date: nine Years back 7. Nt which: Mange Strachan; after long denial, 
i 8 ſid, upon confrontation, confels and acknowledge : then one James Robinſon's {chooknaſter 


. them to call Tor two months bygone ſalaries, and had, by winding it about a tick, and 

with chalk and glue delete that, and inſert all by 

2s Hunter aſſerted. it; and one William Gibſon, a" meſſenger, being named as a witneſs and 

__ © - preſent, de was ſens for 72 mager, and denying the firſt day, the Lords pot them un- 
der cat ion to appear at all the diets. they | ſhould ber required to attend, during 'the de · 

pendence of the trial, under the. pain of 300 merks, and falling thereof, to go to priſon; 


1 5 . furd in Leith, the extractor's men, 175 5 ton, Snow, and any others, for giving further 
HE light in this work of darkneſs; for the Lords were convinced there was a tract of villany, 


ſhould meet with a ſuitable check, to deter others from ſuch-dangeraus, flagirious practices 
at the inſtigation of Gibſon the meſſenger, put the word Hodge on the back of the te- 
"A ſtißcate, and. that Jobn, 1 Chriſtian name, Was at it befote, 14 ſaid to have been wrote 


-of the name, and that Gibſon preſſed } bim many times ere he did it, and told him he would 
go betwixt him and all hazard, and bad ſent his Wife and ſandry other meſſengers to him 


on the matter, and tlictefore refuſed ide bill,” as-they Wd "alſo. to Garnwall of Bonhard,” 
e againſt Janet Pitcairn and others.of his creditors, for the ſume elif & 4 ahey't had ere 


been a mariner on board tlie 'Unicorn;* a tip belonpin 0 the' 'Aﬀrican company there 5 
- bla: b the late act of par rliament about the Git, declared, tliat they ſhould be ſatiſ- 
leg dar af the equivalent, this Hunter having got 4 fidtory which Goine Had given to one 
˙ƷF Hodge to uf pale, he went to the erz for düttibuking the equivalent, and 
3 refuſed payment, till 


= 1 it to him ts the name of John Hodge, though! he knew he Was 5 Tar alfo } procured - 


thought to have une the money; but being due. 


gone Wages; 4 which he denied as ſtrongly 


but the ſecond day, the affair growing more clear, or -rather more black, the Lords com- 
mitted all the foür: to priſon, till further order, and gave a Warrant for citing Agnes Craw: * 
and ſaw) it neceſſary: for the lieges ſecurity, that ſuch: impudent and barefaced falſchood 


in time coming Upon farther inquiry and. examination, this myſtery of iniquity came 
to be more di covered; for Gilbert Halliday, the boy, did ar laſt freely confeſs, that be, 


, We never accep pted: of + N . 


WMWöden er 7. and 8. 1757. wie © thit t ho AY Were pelt iin rial and "SM 1 
den of a forgery. Her x. Advocate gave in | #comphaint and libef-rothe Pords'againit | 


71 


Was diſcovered, that he had razed out à line in the Tactories, Where It only impo wered 5 5 


by one Mair, a waiter, but, who being ſuddenly called away, lett it imperfect in the midſt | 


-- ron, bidding him ſtand to his denial,. and to pretend! ignorance in the whole matter, 


* TD and confeſs nothing, -otherwiſe he would born, undoe bimſelf and others. At length, Gib- 


* 


| E ſon wðas driven to confeſs, That he Was preſent when Hiliday put Hodges name on the | 
. back of the tellifcate; but faintly denied, that he preſſed. him to it; but laid it on Hun- 


q , anc Mt 5 Gilbert Nane ; * e . eke he: Was remanded 2 nn 
VVV e del on. 
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= 20 "Mes *was, by the advice of the neareſt, Friends of the farhily, and i 
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£# 1 1 
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fog. The: Williags 3 . n ae "TY . wal a ha — 


4 b avitg 7 4 pair of baots rem Hunter, he he perſuaded + Min to pat id eln Hog" or 
: 4 3 doe, he Knows not which: of them, on the back of the certificate;; and bei bir 9 8 


'e&d with 400 much drink; he took the pen, and Wrote John, but forethinking t the dan 


"I % 
o 


"> due by the African company to him, as one of the ſeamen in their mip, the Uni- 8 
cen dar acknowledges when be gave it to Hunter, it had neither Captain Pinkerton's 


at the ivitial letters of, her name, ahi being old, the could no more doithar, ant there⸗ 
ac ide "hg. oy oy gh for [es ere him what. ber toe name Noh TUE here he ſigned 


WE: 5 al Fu 195 , e Mu 7 5 e 
"November . 170% George Earl of Wasen, ich ene or eig ihe i Fett u ence 0 


Mr Obriſtop her Seca - 


1 would name Mr. John Stodharr to open the cabinets and granaries, and inventary 


. 1 (ths) apers, and. meaſure the wheat and falt; 3 and that Mr James 9 and John Gordon 


his ſervant; may be warned to be preſent there eats that the ſame may be an exoneration to 
the faid Mr James of his intromiſſions pro tanto, and that my Lord may have acceſs to his 
oben eſtate. The Lords thought the deſice of the bill fo texfdwable, that, without ordain- 
"ot it to be ſeen and anſwered, che pranted-the'delire* thereof, in 10 far a8 concemed the 
> putting the Earl in poſſeſſion of his Sn eftate,” the time of opening and meaſuring being 
- "ways intimared to the Taid Mr James, to attend if he. pleaſed : whereupon Mr James ap- 
nt, to the Lords by a bill, repreſenting, chat his entry npon the admitiſtration of that 
el abſolucely' ne- 
e for preſer vation of it from periſhing, and . being rent in pieces by the creditors . 
Agence, eſpecially- -thete being little or no decohnt given by any, of my Lord's deſign of re-. 5 
Turning; and that all the benefit he has by overſeeing is, that the creditors have taken out 


3 accounts may be taken off his hands, andi ne telieved of the rigorous diligence of cre- 
ditors againſt him, and a full exoneration given him of his ſer vice; ſeeing Hcium mne 


. Was very fair and reaſonable; but the urging to be immediately relieved ante omnia 
by the Earl of the engagements and diligences he lay under, they ordained his eee has 


t in law to bim, gave in a bill, repreſenting, that George Mackenzie of 'Roſe- 
0 being lately dead, he was not only one of the heirs-portioners, .and of line to him, 

but likewiſe by Sir George, his grandfather's tailzie, was now the neareſt heir of (railzie - 
to him exiſting for the time; for, though a ſecond fon of Lady Langton's body was pre- 
ferred: to him, who had no ſecond ſon, therefore there was nothing to hinder him from en · 
dine heir of railzie ; and having taken brieves out of the chancery for ſerving himſelf, it 
Was neceſſary he ſhould: have acceſs/ to the charter · cheſt for petting out the retours; char. | 
"Hers and beine for infroWng the ſervice; 5 therefore 2 * ar would allow the 
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Ec nor Mango Srrachan's the norary, nor was it Vitiate in the month's pay 8 
1 and chat he/rbinks: the reaſon why they have added Pinkerton's name tö it, 
"was, becauſe the African difectors and commiſſioners of the equivalent * refuſed to pay ably _.. 
* ſeaman's\ Wages, except where: the” Captain atteſted” and ſignec the certißcates, Agnes 
. 5 relic: of John Hodge ju Leith, being alſo. examined, declared, that Runter 1 
© ought" down Strachan, the nogary, to her, and defired ſhe might Ggn- the certificate. I $7 
b name of Margaret Guine; and the told them, ſhe conld: never write any! more. 


"te 1 ; HT gy / returned, Weg in a. a bill 70 the 3 . Sning of © dens 4 : 


debit eſe damnoſum. The Lords thought his offering to count ſummarily for his intromiſ- 


| Procted' for nen conſtat what balance he may have in his hand to relieve Be. 
Noerunzber 1 1507. The Lord Mountſtewart, and the Earl of Bute; his father, as ts - 
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er it away, and would Write no more,” and leſt che company. The Lords thought ro 2 . 4 . | 
mould have ſcored. and cancelled the word he had falſely pat to it, yet having repented.in, 
1 middle, they allowed him a diſpenſation from gin to priſon with: > reſt, opon . 
$i AI Finding caution! to appeat at all the diets of the trial, under” the pain of 300 werks. 

"The Lewis Wiellon, failmsker, a 'Frenchman, 'being called, -he effirmed, that de got 
a fate kram another Frenchnian,! a codfin of his own, called Moinuigs; to uplift his. © © 
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decteets againit him for intromiſſions, and threatens to diſtreſs him every day; ſo he begs | : 5 „ 
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my Lord Nondkewaet be the nearelt heir of wifzze preſently in being, at the ene af the | 


ſſon, and: bearing chifdrea ewery year, and is preſently with"ehlld>-and: rhe jan Jays, fetus 


ry. .of brieves. Replied, There 'was none in being at preſent to compete wit lr him, and to ſtop 1 


8 Adaebts; and the property could not hang in pendente/like”a flat in the air ang therefore cra. 
| - _ deelarator when it came in regularly by its courſe.” Duplied, This might tprejudpe her 


ok che eſtate, and no ſubſequent exiſtence'of a ſecond Ton of Lady Langtot's Bod ed; 


rTion Weir, daughter to the Laird of Blackwood; and more lately, in-Februaty 1677, be. 
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| inſpeatcd:at-qhe fight. of one. of their uuppber, andthe writs 
to be invenraried, and ſuch of them as were uſefuf to 'expede The ſervice delivered to him,” 


* $ a "ab 
Wo 


| upon his. receipt to.make them-forthcoming to'all-parties' having claim therero."" Anſwered, * | 
| for Lady Langton, and Sir James Mackenzie of Royſten, now her huſband, That thoggh — | 


: 


i 


%% guts, ubi apitur 4 ej rommolls ; ati the" gs rae” af Srecuted n 
d Mountitewart, on this ground, that | he cannot ſerve heir ſo 


eelarator again my Le n knis Broung: Wee e e 

long as there ate bopes of a ſecond ſon of ber body,” auc knast bis right mult irtitate, re. 
ſſoldeand estinguiſn in that event: and as to the charter-cheſt, ſhe conſented to the open. 
ing, iüſpecting and inventarying che Writs, but not to be deßssreck up in order to ſerving 


ſetvice, ns to leave the eſtate in confuſion, waning for an uncertain ovent which might ne. 


. - * * 
1 


er exit; for who ſhall manage and adminiſtrate medio tempore, uplift the rents, and pay the 


- $ 7 


-- wed he might have acceſs to the writs geceffary "for t he ſer vice, and he would anſwer the 


cauſe, er ſaliu et in tempore occurrere, quam vulneruta cauſa .remedium ue rers ; and if he were 
once ſerved heir, and infeft, he might pretend that now he Was ſtated in the abſolute right: 
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Secorge Mackenzie, the lat Bar's dexth The Lords remembered, that the like 'cale had 

twice occurred before; once in 3637, .betwixt *-Myjor Ballantine of -Corehouſe, and Ma-. 
tit David Net, now Eirtof Leven, and the Earl of Rothes, then Chancellor, mak- 
dad by Lord Stair, where David Melvill's ſervice was ftapped by the Lords, du ring the pol. 


*  .. fbility of the exiſtence. of a fecond ſon of the Chancellor Rotbes his body, though he had 

2. notfo moch as à firit ſon at the time, and ſmalliprobability of any, his Lady being paſſed = 

chli bearing. ret Stair . ds 6 

hair in being ar the time could not, upon ſuch an uncertain © /pes, be hindered to enter. 

l > . And Sir George Mackenzie, in his Idea Eloquentiae” forenſis, having recorded the ſame caſe, 
act 6. page 150. ſeems to be of the fame mind, Which as fo much-the mere tobe regard. 
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Yer Stair himſelf,” and ſundry others of the-Lords differed; thin king the 


ol the maker of this railzie'now in-queltion, and would nor Tradily impinge 
on the ſame rock. The Lords named Ceſuock to overſee the opening and inventzrying 


of the ehsrter.cheſt; and to allo both parties inſpection, and t put in the clerks Bands 
what was neceſſary for the ſervice, ſeeing they could nettake in the declarator ſummarity; 
but if the Lady Langron ahooght herſelf concerned, ſhe might either crave afſel- 


| ſors to be joined towthemacers,*rs regalate any debate  tharamight ariſe, or elſe procure 

a advocntion of the brie ves, which would bring in the whole matter to be fummarily; diſcuſ- = 
ſed. My Lord Monſtewirt might haue either extracted his predeceffor's ſeifin and retour, 

c prodaced che tegiſter bocks. But the Lords did not think it readable to' put bim to 


Jann 
A * {> 


Dae Margarer Hiliburron,” Lady Roſchangk, and-my Lord Preſtonhdll, mow her huſ- 
band, likewiſe gave im a bill, ſhewing, that ſhe. was named executrix and univerſal legatar . 
by his ſon George Mackepzie's teſtament, and ſo had tight to all the moveables 3, and 


3 


herefore craved inſpection and delivery of the writs in-order*to' confirm; which the Lords 


Sj 1 WE. 


WVvembera 4. 1707. Sanders contra Seot and Donaldſon, an objection againſt a witneſs was 


reported by my Lord-regiſter. It was an improbation of a diſpoſition made of ſome lands by 
__ ene Cruikſhanks'and Syme, to John Dogaldon writer in Banff, ſubſcribed by two notaries 
for the parties, and four witrneſſes; which inſtrumentary witneſſes being, by the direct 
manner of improving, adduced, (one of them being dead), and two of them being exami- 
ned, it was Objected againſt the fourth, that % he was 1eftis infirumentarius, end fo ne- 
-_* _  ceflary, yet res Bic deten in atium caſum, for he being apparent heir to the granter of the 
diſpoſition, viz. His -grandchild, and the granter being ſince dead, he is become his heir, 
and debtor by the elauſe of wartandice, and fo he was plainly in the caſe of one who, 


could tine or win in the cauſe; and his depoſition could make the right full, and ſo he 


getꝗs back the land if che diſpoſit jon were taken out of the field. Anſwered, There was no- 

thing more ordinary than for parties: to adhibit their ſons and neareſt relations witneſſes too 
their ſubſeribing of writs, and na law made them inhabile or incompetent ; and a ſoperve. 
naient accident of his ſacceeding as heir to the granter, can never incapacitate bim ex poſt 
_ fatto, eſpecially being an inſtrumentary witneſs ; and the Lords receiving all manner of 
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1, arial in the expiſcation of falſehood. Some were: for receiving him cum noa; bat it being 
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_ "and James Shaw writer, narcaring, that ſhe hac donc krom James Edmonſton for 6600 f 


* 


o 
by - 


_ wife are defrauded of their debt, aud the further ſecurity. chen offered them. Aufwand. 
Tun they knew nothing of .Edmoniton's being under caprion, .ncither ſecing any meſſen- | 


ger in the toom, nor any caption nor concurrence. from the magiſtrates of Edinburgn; ſo 
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L. 7 > 


£2087 y 


 _ ” were clear if ide meſſenger had been preſent with the caption. in his hand, no paſſed bill of — + 


8 
— 
— 
2 
8 
+> 
> 
22 
= 
7 
8 i 
= 
op 
2 
85 
8 | 
myo 
8 
2 
= 
2 
= 
: 


8 4 © TER 


.. reſeving him, when Mr Oliver offered to detain him; and further, to try what writs: Mt f 


1 


Fiete had of the debtor L effects at chat tie, out of which. his filter and ber huſband -- "I 
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_ -malverſed.; for that is to give him a further occaſion amplius graſſandi, and emboldens him 


1 
* 


Which depends upon a treaty with a foreign ſtate, which did at firſt complain. e, Für 
alder ſatlons were tabled before the Queen prior to her indemnity; and ſince it, the has 
of th x Cc Sir Alexander 'Cumming, narrating exprelsly his 

1 EI 5% - mal verſes, 
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1 «i 8 ts i Ggned wee is 5 
Sit Andrew's charge; and Crompton, Lombard, and Mies, famous agli Jawyers. 
s "I = . obſerve, where complaint 18 commenced before. the pardan, it is not N 1 
3 be ſpecially. and-nammatim remitted 3, and ſo Clarus and Perezius, that prodiſt ad 
— = Fe cor poralemaa ver ſendam. ed non guoad. damnum- partum: ctmtereſſe und Farinacius „ 
3 e in publiro officio, i Ne Jure privatur i officio fine medio fontentia declaratiore; et nun. 
3 8 an rurſus gerit illad officium.in.quo ante decoxit..” wa thowgh/Sir- Andrew*Rennedy had i. 
a . lifetime ad vitam ant culpam, vet that is only amis fi bene geſſerit, -and-all Perent 
r law, viz. io long as they day and - 
"oY # 8 pi adminiitrate and execute the ſame... e Seward Coke, in. tits inſtirutions. of the”. 
1 law of England, inſtances, in one having a gift of parkerſhip,- or keeping A eattle during. 8 
1 =o tie, if.he her do not attend well, or ler tlie deer; be Fillen, or the trees cur-down, he 
: Z 5 Þ may be. türned out, and another put in his placg. Ind With Him .agree- Plowgen, Dyer, - 
i Ab -Fincham, in their reports. And to come 40 Our ooen eblloms, deen ſo de. 
2 | de wieh us, Ach February, 166g, > zthe town. of: Edinburgh againſt Sir William Thom: 
ſon, aheir clerk. 3 96h; February 180 the Lord Res iter againſt Sir Witem Primroſe 
cleik ta the notaries; and iin July 162, in che «aſe of -Nimme 


DEN, 25 c amo, commiſary-clerk: 4 
: Lp” laſgow, deprived; for nonzraſidence, though he had a depate.. "Replied: for. Sir Andrew 


* Kennedy, that indemnities were the great ſecurities: of the people; and not io be nibbled or 
, 5 _ - crumbled away by ace diſtinckions, ſeeing mac greater faults than his are 2 
| = . and ſopitestheteby. All nations repute ſuch. amneſties {acred,. and like fundamen- 
1 dal laws and corner: ones. "nec me, nec lagendum; and to alledge that the clauſe ad. 
8 52 ie -» v4 ſa far as concerns pain or; puniſhment does. mit it, and-only: indemnify. criminal 
* Tn 5 Bo . but not 40 other Puniſh 9 Is £0 diſquiet the minds of - the People, and 
„  makethem believe they are pot ꝓet ſecure ; and ift he may de depri vech of his liferent- office, 
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—— - notwithſtanding:of that indemnity, then he has no benefir: at ll; for, withont it, the moſt. 
| * n 7 that could haye been;concladed againſt kim was- the 10 his off e and Will an any man, 


* : mY 7 3 conſidering. think that this is no puniſhment. chat not only- ſtains His fame, ho- 
= = x1 185 ohr and reputation, but alſo deprives him of bis Uveliheod. :and-Jiferent- property. + And 
OBS If all lawyers count ſuſpenſio ab officio a. puniſhment; | then dep! 1 10 et Aepeſctio- muſt be much 
_ more ſo... And it alters not the caſe,” that the States -of. Cam Te and. Sealand are con- 
x * 4 1 IN erned ; for they, by. their, letters, have declared, they . paſs fi any complaints againſt 
| 3 To I "hit 1 and thong it bein 21 drein country, yet it is 3 5 Scorch oe, at rated by our 
5 . Ars. And as for Farinacius his opinion, the greateſt part of the Goctets differed from 
= og . "him, and required a. declaratory ſentenco of a judge, applying the law to the particular delin- 
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-belled in the 23 articles o haye been committed by him ſince the indemnity in March 
1303, ON the conjunction of all may be under the Lords: conſideration. at once; but the 
7 | ; indemnity being an abſtra@ point of ſaw, the Lords. thought it beſt to decide hat firſt, but 
. of adviſing the ſul 1blec vent mal verſations. and how far ibeſe preceding the Indem-- 
nity car influence or aggravate the-polterior comtinuation of them. Some thought the in⸗ 
demumry: 'behoved to have ſome effect in - this <caſe;' and that at leaſt it would cut off all 
"— of  malyerſations. prior thereto, founded - on mere-emiſſions-of duty; (but as to the 
= 4 0 | poi miſdemeanors and commilſions contrary to clear law. and the ſtaple contract, they | 
"= Aid dat think theſe incladed- in the indemnity, "ſuch as taking dues: for ſhips landing at 
EE  Rocterdam, and deferting. the ſtaple port of Campvere, or caufing them pay fo Iriſh goods, 
"= 5 2: 4 without puniſhing them. for colouring them under Scots .merchants names, . The vote 
4 = being 281 Suſtain the indemnity to cut off all preceding mal verſations or repell it; five 
1 . and five repelled, and one was non liquet, and two were, abſent out of the houſe ; * 
1 "oo ſa it came to the Pre at vote, who eien eee whereby: Sir-Andrew Ken. 
| nech gained it. Vid. "ge December 708. 0 „ 
. Novembir ao. 170%. Poor Barbara Hodge, ae Bartholomew Gibſon, and. William 
- Miller, gardeners in the Abbey of Holyroodhouſe. The ſaid Barbara being ſer ved heir in 
5 3 to one Margatet Hunter, ther aunt, whom ſhe Alledges to have been betitor of a 
* IF 5 . 5 tenement of land at the Weſtport, znow. belonging in property to the ſoclety of Quakers, 
B 5 and uſed by them for their meeting-houſe ;.ſhe- purſues a reduction againft the ſaid Bar- 
ER  tholemew- Gibſon and William Miller, of cheir right to theſe, lands; and they having pro- 
Adnced a ſixty: years progreſs in Horner aud Kincaid their authors: 8 30 exclude her, 
= _ ſhe replied, That Horner was denuded in favours of Hunter, her predeceſſor, and offered 
8 F = # . td prove it by Millet's oath,:that he had the rits inſtrucing it in his hands; and he 1e. | 
Ef _ Tong todepone, in refpe& of his profeſſion, the Lords firlt allowed ſearch 20 be made in 
_ the town's regiſter. of ſeiſins, if there were. any veſtige of infeftment in the ſaid Hunters 
- perſon; and a teſtificate being returned that there was no ſuch thing to be found in their 


| A Was e heath the 7 ot that: the 4. of OO Ong, royal 
Z \ 05 Zeng hed 


0 Dn, 8 y and malverſation, before: the place could xacate Aich irritate. It was propoſed by. Sir 
5 5 = der Cumming's lawycrs, that the Lords woüld take a view of the-malverſarions li- 
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Je 2 8 wa evident ſhe had ne mad of right to their houſe,” her alledpeance was only 
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poning : For homit was alledped, That chis was nothing buc a plain draught and con- 
- trivance;touruin. them of that pfipeiple and perſuaſion Wie hach no freedom to ſwear in tbe 
common form now received, ag being probibit by dur Saviour in the 5th of. St Warden; 


y taking advantage of their tener conſcientiouſneſs ro oy and tho 


by "ſhe offers. id ive her oath'of. caluminy,” that what the alledges, "ſhe believes to be truo, = 


"= weight is to be laid thereon, in obe of her crrcumltances, being in the pe 


refers promiſe of ten. thouſand merks to their oaths; knowing their nice ſcropulofiry, anc 


1 


matter an oath:; and therefore allo y 


og - 1 50 þolden as confelt,: and ſo become maſters” of their whole, ſubſtance and eltaress ; 
-_ Which i is ſo: convictive to other nations, that in England, and Holland, that their * 


e is accepted-in-place of an gath, Which he offers in thit terms :* 1 ſoleinnty 


4 glare, as i ide preſence of God, and as 1ſhall anſwer to God in the great day, 1 thalt = £ 5 8 


| 3 clate de ie And we are content, if what we ay can be redargued of GOIN 


| A o be liable. 10 che puniſhment due by law ro-perjury, which form has alfthe eſſential 
| 1 MY als of an garh, and was allowed to David Falconer, a Quaker, i in the competition of Loy. 
 Halkerfton' 8 creditors...  Anfeered; This ſopiety 


men are not to be indulged more favour 
tha thoſe wh own. the -ettabliſhed- religion: of the kingdom 3 foot this is to encourage en 


dh to Aobey che laws, and whatever. difpenſation yu may hi de in England; there is 
no ſuch der of parliament here; neither 185 this formal eAuipollent to an N Or. it Wants 
4 bimſelt 3” neither will they dec late with their right hand 


 thele elfential Words, hy 


_ lified op, nor their bead 1 and it has been frequently tefuſed them, particularly % ER 


x a Qu Ker, in Montroſe, and: others lately; ; and, if this were once indul 


— Provelfants, not Quakers, may pretend the fame ſcruple, and eſcape; 'The' Lords thougt * 5 | 5 
12 xffered was upon 5 
ied him to depone 1 in terms thereof. There be gol on 8 e 


this purſuer's right. very s, 


ne, and: defective, and that the formu/a 


at perſuaſion. wha, will not ge that length, but their greateſt ſecurity were, By: Weir 


| 3 friends in England, to get the Engliſh act extended to North Britain. 


November. 21.1707. Lord Repiſter reported, Porſel contra Paterſon. + Hindburne Purſe 
_ reli of one Brown... tenant in Meggitland, 


urſues John Parerſon Jeweller/in rh 
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0 -- ſo can be no ſafeguard againſt diſhoneſt: coverous' minds, who have no more ado: but ro. >. 155 


for adhergace, before the commiſlarſes, a8 having got her with child under promiſe of 5 e 8 | 


__ marriage, and craves that he may accompliſh the fame. In that proceſs, Wieneſes being 
led and adviſed, che Commiſſaries Found it did; not amount to 4 martiage conſent, + 
therefore aſſoilzied from the adberence, but found ſtrong infinmaribns whereby he had en- 
iced her into that belief proven; and therefore decerned him in L. too Sterling to be paid 
- for his abuſing her, and for the: expences of her in- xing. alimen fing the child and its 
interment. This decreet he ſuſpended on this reaſon, That it was xtra petit, the libel _ 
7 being allenarly for adherence ;yaud ſo he being afſoilzied from that, the Commiſſaries de 
cereet had no foundation; for there was not the leaſt concluſion in the libel for damages or = 
= _ reimburſement of expences... He acknowledges,” he being then an unexperienced' apprentice LN nn 
lad, by her ſeduction, had to do with her, and ſbe gave him up as the father of the child, 
_ though there was many about it beside him, as 
1 the Weſt-kirk books; and he being now lawfully married to another woman, whores 
are not be encouraged in ſuch unjuſt claims, but ought- to ſuffer. for the damage ariſing from 
their own fins. - Anſwered, The commiſſaries | decerniture for her expences, though nok 
'- expreſsly. libelled, is no more but a native conſequence of the proctſs reſulting from the pro- 
bation ; which, though it did not amount to a marriage, yet imported that ſhe was exceed - 
ingly damnified both in her reputation and fortune; and it were fruſtra to put her to raiſe 
_ anew libel, but, without any violent detortion, her former proceſs might be transformed 


into an ation for damages, even as criminal judges, where death 5 iibelled, turn it intofan- 


15 5 arbitrary puniſhment. The Lords found the, decreet "ultra petitia et libellata, and therefore 


ſuſpendech the letters, and aſſoilzied from the e monte on 2008" *procels, 
ES 5 Whatever they might do in a new one. 


Zodem die Gavin Waddel in Bothwell, purſues a os 605 e A gift Bethia 


Gy opt by the ſcandals delated againſt hee. 


py Wadde] and ohn Gillhaigy, -her huſband,” of a compriſing led of a two · merk end! in Both- 
well; .and the whole writs: called for being produced, 'Except a contract of marriage, which 
was the ground and foundation of the debt appriſed for, Gavin craved certification againſt the 


Fo py ſame... \Alledred; There can be no certification againſt it,'becauſe James Waddel, his brother, 


|  * had, by a declaration under his hand, before the miniſter and elders, acknowledged that - 

1 had A firated the ſaid contract our, of bis ſtepmorher's, and deſtroyed it; and there- 
. fare; ad levandam et exontrandam tonſcientiam, he ratified the ſame, as if it were extant. An- 
E Thar declaration, if true, can never prejudge Gavin, the beir, for it was granted on 
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8 5 dien t ſeelude that/certification, and allvilzic from the redadtion. - 
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ee _ outh; 3 yer AY un 
onnis moriens of Foatnjs Evungelifta:; and in the paroxiſms of deathy-they: 3 W 
"= upon: And this is mot ſaſpet, for it is a fair and ful ſubſcription, whereas "ig 3s 
. days b-fore, he ſigns writsby two Notaries,” as unable d Write hin- elf. Nut deathbed be... 
ing proven; -Gillhaigy' recursito .aproving-of eh tener o the contract, 

N a decreet in foro in 155 7, "wemioningahe *produftion;-of- ie, d he apprifing, 
charter and ſeifin folowing thereapen,  andiproved by witnelſes that {21 and he ſaid. 
contract, and that the reſick by*that- appriting hac polleſſed: the lands for ene Fes, 
e Tenors are the niceſt of prockiſes, {and require the cleateſt evidence: and on. 
VMiktien, elſe falle writs may be purpoſelz ſhe wn, and then! cancelled, and 4 ae up by 
che teſtimonies of ſuch as have Tad then; andthe one Produced. in ie decrect was 
notethe prineipal, but only ag Extract, Which was. neither auchentic- nor peabacive, being 
ere after the: party's: death, et merino" mandatore expirat - 5 it was no 
better than a copy And thir very lands being provided in fee to, the -baitns of the 
firſt marriage by his contract, it is not d b preſumed he. would; Srangulegdy © dip 
. none them over again in his ſecond, contract, ke the caſe of the three. Sikmans, | 


lifters, mentioned by Craig; -and\Divletons ia he 14th July 1677 Harroway. bets il 


S- remarks; the. Lords refused to möke up a'contract of marriage, Though John Nicol, 5 1 


the dictator of ir, and his apprentice, offered to gepone upon its tenor, and that it tood ; 
. recorded verbatim, in his ſtile- Bock, fceing there Was no adminicle in Weit adduced... Re. 


- : . = £7 Phlied, Though. the whole tenor and e of the gontract be not full and mathematically 


proven, yet in fr tam awtigua, «x'upwards af thteeſcore. years, back, there was enough od 


dien cauſe; to infer a” motal Certainty of the veracity: and 4ruth3. and. whateyer.might 5 
be ſaidagainit, making up of bonds, yet contracts which are mutual ſynallagmas are more 
e proven. z -and1t is a demonſtration there was no ſuſpenſion; 'of falſchood, when. the: caſe 
fein ig 1667, compesrance was made, aud a. contentious debate: . — wu I 
__. oaths-taken;/and;never'a-word of its being 0 8 . 
= 3 Ken now. DEE 1 which » Prefident 


I 3 pi . go 1 marked het 4 1 


ifs arts Bars. Endive} "The Lords laid hald on- this diſtinction, and found there being 1 2 


ee real falſehood adduced: agatoſtthis contract, ad the | adminieles bein 
pregnant. though. all-the'claufes nor dite was not fully proven, yet fe found ens win, 178 


November 2g. 1707: : Janet Forbes, Lady Kinaldy, and Hebel. 1 her 3 


bee an exhibition and declararor, - enaſuſt John Paton of \Kinaldy, :her-huſband's ſon of 


the brſt marriage, and Paton of Grandholm,- &c. on this ground, that by her: contract. 


matrimonial ber huſband provided her to 4 liferent-annuity, and her daughter to ten 
_—_ thouſand merks; but ſeme While before his death, he Was prevatlet on by Paton: of Grand- 
. holm, -and- others; to: make fraudalent conxeyanges· o his: whole ſums: of: "money and other 
5 effects, in favours of his apparent heir, orte others, without oneroüs Falles, for his be- 
haoof, whereby the provifions to her and het daughter, in her contract of marriage, were 


_ wholh -evacuared-and diſappointed,” leaving nothing to implement. or ful] the ſame; and 
therefore craved they might depone upomthir i interrogators, what writs they have; ,pranted- 
y Kinaldy, either to themſelves, or third perſons: in truſt for the apparent heit s be- 

hoof? 2d, If they were witneſs to any ſuch papers, or ſuſpect where. they are? 310, If 
they know any writs grasted by him, conveying bis ſtate either heritabſe or moveable, 
vithout adequate onerous; cauſes, and where they are? Fo — The purſyers being only 
be creditors on the contract of marriage, they had no intereſt by exhibition, to call 
bor any writs, bat what were concerned in their: favours, or for their behbof; but to call 
for writs, granted to third parties who are not in the field, nor eited in this proceſs to de · 
fend their on right,” Was a moſt exotbirant e contrary. to all form, and the known 
ile of exhibitions,: Which by the:title. Dip. ad: exbibendum, i defined $0. be an aQtion pre- 
| paritory:to areal right in the ſubje& acclaimed, and acceſſion thereto, and which: the very 


_. etymolygy-of the word, from ex et babeo, implies; and Stair, 5, 1. tit7. ; obſerves, that it 
ariſes from a-right: of reſtitution and delivery, and ſo neceſſarily preſuppoſes 2 jus ad rem in 


the ſubject. / 290, They have no intereſt to call for writs conceived in favours of third 
| perſons, unleſs they had affected the ſubject alledged to be in their bands Fabile 'mado et in 
terminis juris; thut is by confirming i 15 if moveable, and adjudging, if heritable.  4n-- 
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n defeayd. of ber vontract, and 0 ation in the; wot 1) has/mot@ cautiouſly, provided againſt —- 
- hen the «fie reciforia pautiang'on-the act of parliament 30 bikes place 3 if it be in fe OY 
dos of apparent heirs co. the/prejudice- of creditors, Ihen the act 16 61. and 1695 obeistnte 
en contrivancess and hore the apparent heir has fengunged in a proceſs againit him en I 
ie d be has 8c mere intereſt tc defend; zo | among the Romans hen oY 
n er pe verbis, and it is Ampollible they eh maker 4 title to affect them by 4 ſuitable 
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$48 1 4 
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| qligence® {hey be exhibited; and they know what they are; and this actiom is prepara- = +", 
|  - _ cory thereto...” Replied; Inquiries and e xpiſcations'to diſcover fraudulent conveyances, why ß Y 
dak; Vor it muſt be done in terms of law, and nor by a Spaniſn inquibition, confounding 6 
po ſtiſes and bringing the rights of third parties in campo, who are not called to detend' ' 
themſelves. This isa churge ſuper inghirendis with a witueſs, and the pretence of favour 
z got onen fur is, to ſubvert our known eſtablihed form of law; bat tit is a ttrange con- =, 
club on to call for rights Wheteto you have no right, and to ſeck them declared d belong 
80 vou, and 10 pay in the Jams t hey have” uplifted by. virtue thereof. be Lords were _ 
en os this point, and the plurality thought,” that albeit all methods ſhould be taken io f 


+& £ 


| | fe andpaniſh} fraud, yer it mult be done in a regular way, without:f abverting out. 
_ known files and forms, - and therefore found, in this caſe of a perſonal creditor not having 
Ae the ſubjeR; chat the interrogators could net debord from what is aſked in 2 % m ̃ 


men procefs of exhibition, biz. to depone on the having of writs conceived in theit W n 42 
_ favours, ©orvothers for their behoof,” and no fürther.. „%% 
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Francis *Charter 


_ > November 2 170% Captain is and Mr Patrick Middleten contra-Sir ©. 
WH Robert Sinclair of Stevenftown. This was a competition about the Lady -Dalhovſie's life 
range. Obarteris and Middleton, as creditors to my Lord Bellinden, her-fecond © 2 
ban, had formal afſignarions, thereto, duly.intimared: Sir Robert Sinclair produceda 
pon grapted to bim by the Lord Ballantyne and Earl of Dal houſie, containing a corre 
Ho ration of an allignation to my Lady's Jointure 3 it was objected againſt this by the other 
-  exeditors, that they beboveck to be preferred, Pecauſe his aſſignation was not intimate. 


- 


| adtheirs was. Apſwered, It needed no other inrimarion bur Dalbouſle's Ggning the bones l 
bor to whom were they obliged 10 intimate it, except to him F and that was futheiently 
_ _ ſupplied by his being obligant in the bond and aſſignation. Anſwered, Private knowledge 


| is not equivalent to an aſſignation, but it mult be a legal one, Which can only be by a ne 
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_ © rary and inſtrument, that being au effential ſo why to complete aſſignations, as was s = 
' found, Dury, 1 5th January 1624, Adamſon. 2d, Though the afſignation be in cadem _ i 
ape, with the bond, yet Dalhouſie was not concerned in the afſigning part; that belonged 0 —*. . 


Ae der the aſignation, 4e was found in a parallel caſe, che laſt of Noveimber: 1622, S8. 
| . - John Murray contra Durham. 3110, Dalhoufic- was not the fole party to whom it ſhoude | 
haue been incimated, but the tenants who pay it, were alſo concerned, as Stair-inſinuates, +} 
a: Mit, Aſlignations, & 8. Duplied, Legal knowledge of an aſſignation may be ſundry. ways: in . 


ferred; beſides an intimation ; ſuck as, by writting a miſſive letter, or paying a year's'an-. | 
haltene; and the ſabſcribing of an aſſignation is as ſtrong as any of theſe cafes. ' 2do, 


| + Though a witneſs is not bound to know the contents of a Writ, yet a party obligant is 


bahn to know what he ſubſcribes. The Lords preferred Sir Robert Sinclair, and found . + 
tere was no neceffity of any other intimation, except Dalkouhe's ſubſcribing the writ, f 
,, Ho oo nn TW oo nin A 
WMeopember 28. 1707. My Lord Bowhill reported the miniſter and kirk ſeſſion of North 
Leih apainſt Andrew Skeen, Gordon, and others. The reind-fiſh of Leith and Newhaven | 
| 8” belonging originally to the Abbacy ok Holyrgodhouſe, | which right the pariſhioners of 
Nite Leith purchaſed from Lord Holyroodhouſe, to be a fund of a ſtipend to the: mini» 
fler, there being little arable ground, and ſo few or no predial teinds in the pariſh ; according 
dd which they dad been in poſſeſſion for many years; but a ſhip coming from Aberdeen witch 
Leo and ling, and other fiſhes, which they deſigned to export to the Straights, but for the 
- + better curing of them did unload them at Leith; and being purſued by William William- 
fo, the miniſter's tackſman of theſe. vicarage-tiends,: to pay twenty ſhillings Scots for 
every laſt of herrings, and the twentieih fiſh of all other kind of fiſhes, agreeable: to uſe 
duc went, and conform to ſandry decreets. Alledged for the merchants, That they did 
nac controvert this tiend of whatever was taken by the fiſhers of Leith and Newhaven, 
hien was all at firſt deſigned, theſe dwelling within the bounds. of the Abbat's right, nor 
+ would debate his having the tiend of what fiſhes were brought from other places to Leith 
pur fale or conſumption there. But what they pleaded was, That hſhes_ only broupht to 
eien for exportation, could never be fable; for, Io, They had firſt paid teind in the 
ee, and other places where they were taken. and ſo could not be teinded a ſecond time. 
Sieh goods to be cxported are free of cuſtom. and exciſe, et multo magis of this tiend, 
n e ie | 5 9 „„ RU.: 


y 5 : * 1 
Woe 5 : . ” \ 
8 PE 3 SY F , 
* = 7 py + — A ) x 


OI WES 


* 
a 
"x7 i 


* 


N ** r 
RT... RS I ty 
* 5 © EY 1 . 
7 e W 
n r 
k ww" : n 
N 5 i ag 15. . 
e' 8 
a 5 * 8 
* LY n 
* 3 " 
FIT 5 wy ay; 
\ i i 
. WE 152 | 
we” 5 8 * 
* ny — Sf 
ERS IS ; * 
- * 
" WI F 3 
% * 4 + . 
* 4 * N 5 
p * = * ” 4 
4 
Oat * 
N — 
* 34 
* . * 
n 
"i 8 
er F 
Ws * I * ; 
8 * 
, af 
5 
7 * 
Fat & | 
pF. 1 
NN ] 5 
Mu. * 3 
= 5 Y 
* » * 
a F £ 
8 . 
R 
TY ; 
8 
Sn OS 7 
4.347 * » , 
* E * * 
R 4g: * a ® 1 
* * 
8 7 * * 
* q K 
| 4 * J — . * 
wk * * : * 
F 4 4 . * oÞ p ; — 
1 # 1 4 7 7 : N44 * 
U . 
14 3 Us 
! y X + 
wk 4 
x , 45 "IP 1 
0 4 y N * 
19 WOT N 
il 1 4 
i * be of 
Wwe; N * 
8 . 
ö 
8 
* N 
= * 1 
* & 
V7 , = 
5 
1 
D 
: Yi | 
wa Lo # . 
* "Ae" 
oy | 
"Pas 8 
+8 1 * 
[ y 1 þ wk 
| 3 * X 
1 1 9 
+ B > 7 3 7 
Foſs” 4 
DAY 
. 3's 
4B - 7 
; . Pl 
„ 
5 ; 
| „ 
3 WS 
1 \ 9 
8 - 
1 
1 9 
8 
i! . 
$4 + 
EET "OS 
4 * ECT K . 
* = % + — 55 
. ” 4 4 fg, 
"7 5 3 7 
| ET dts, 5 
| R 4 h 8 5 W 
8 Treo n 
. - 
g 8 2 
b * 600k 4 NEE” a 
\ if = _ . 4 4 
E 3 
1 : 
C] " e "Op > 
N ES. 4 
N 23 y 
1 - * 1 29 
i 7 1 "OY 1 * 
. 4 * 
. 
1 + 
j Born a 
_— 4”; 
; YR 
, © 1 — 
bl L Os 9 
[ * YES” as * 5 11 
| 8 * 
* ; Nog — * 
1 A 8 
_—_—_— | 
* . 
d a $ 
"FR 5 = PK 
| F 22 
n 
[ — WAL": 1 
* of ö * 
1 * 28 
: N 5 * 
0 L * Ss 2 
8 2 
1 : „ Ky 
1 2 * 
= 32 
j : 1 ; 1 
n * 
„ 
{4 8 
, 1 * 2 
. 2 Ti 
. 5 ; 
W * 
we ” "TR 
1 
$ N 
. 5 N 
* A” 


- * 8 <A "7 
WO", 


: a — * 1 * " A en " 
< 1.4 ah "IIS 0 b, i {path At 7 ” * 1" 
* L * n , kl ane * rl <A * Ry SAN 8 , "RT * 7 
* y 8 N : . * > 1 —_ wy” * 2 Wei. We; 
x 3 > ö . 1 8 . , ** 75 It 1 P defy 
Ip th it L 4 2 N * . Nn " * * 
M4 Sb EARL L : A 5 0 s x LY NY * 
8 F / 14 * * - x > ++ \ H 7 7 A s = 
$1. 3.128 N A ? Wo "i i : 8 
* Go» 25 N41 by yk J * - r 4 1 * * * KY ws - Fay . 7 7 <4 : 
* 5 K | { N * 2 , (8.88 , . . 
4 ® * 0 > £4 ot 4 4 . ? F. g * * * * Og N 
N * * { a - * 5 61 wn" cy 
. $ ws 0 RH * 5 2 63 J x?) YH „ Oy 
: 1 5 A $7.0 N x 1 * 
** KS * 
» * b Y ” i $ . >, "i - — 5 * * * 
v4 1 s , 8 0 4 wy WE . I - $0" 
* 9 n 1 8 . | 2 F * , . ; , 1 1 5 k \ 1 . 3 N . 12 ry 
* - N 9 ns WW ; Fr bY IK Foe a. N m 2 8 6, Ws . 5 9 
1 3 a 4 7 ) . : . : 8 we 
49 8 RES? 8 oo 85 "OO h : 1 N bo 
: + » q 
b : 5 \ 1 VER 5. k s « 
* © £48, ? þ * » 
\ * 
n 
9 9 1 © $ 
3 ny 
5 24 | YE * ** 
* * * 
Way . 


We CE Os of hy ONE 5 
* * x hl , N 
of Lo 5 % 3 * * MEE "Wk: 5 
* RN a. \ 4 4 2 
8 3 18 dy . F YZ 30 
* Ne Ph. - ſl» : e 8 5 
8 enn 
1 2 N * * * 
o A Y wat P 
= 1 os 


. wil 105 4 krent imprt ln pi A Mg red and a Gordy 6 commerce TRY 
eu, They claimed no reind/of fies, but ſach-as were debatked, -unloaded; and Reg m 
Leith, and ſo they had it in their power to free themſelves of - this teind; for though they 
came t Leith - read, yet if they went abroad without unloading them, the-miniſtcr had no 
claim, and it was no hovelty to pay twice; for hortings taken on the coaſt of Fife, though bf 
' reinded chere, yet if brought 40 Dunbar, or other places on the Lothian-ſide, pay ag gain ; . 
and this was proponed-in the other decreets, and formerly” repelled, and ſo 725 juuicata; as 
- appears by Stair,” 1orh February 1666, miniſter of North Leich, cents Bailic Charteris, 
and other merchants in Edinburgh, importers of fiſn. See alſo Mr Forbes on church. lands S 


; . "Op and teinds, page 350. that tithes are-exaQed by the very heritors of the ground where 


ts happen to land, ſometimes the whole, and in other places the half tiend only; and 


85 is a conſiderable part of the miniſter's: {tipend, nenen him, = 


an equiyalent be ſettled upon him out of another fand 4 and how ſhall it be known what vou 
have a mind to export, and what to ſell, and you. may- ſoffer them ro lie ſeveral months under 
the pretence of Waiting an.occaſion to expert them, and ſo defraud the nüniſter of bis 
dae; und the ee bis YE, a 173 57 of. the Fan is a be neither Pieper nor ſe. 
r. Ahe! Bo ald I hs an e, * | 


8 2. 1707. ee Bow Wen in Gta, 5 een 1 1 


= 5 FD 85 . on this ground, that they being partners of a ſhip freighredoutward: te Guinea, 
|  _thers to take in Nlaves and carry them to their marker in America, James ſells this 12th 


5 


5 805 5 art to Kimaronock, and inſütes it for the premium of 40 | per rent. whereop James Cor. 


gets from Kilmaronock two bands, one for I.. 300 Stefſing as the price of his 12th 


. 1 55 0 mare, and the other for L. 30 Sterling as che premium of infuring;; bur Kilmaronock in- 


red this clauſe in his. bond of L., 300, that it ſhou)d be payable if the ſhip returned te 


- = or England; but if it W mk, the bond Thould be void and null, and Kil- 
8 Ty mee free of paying the ſum. The ſhip went ſafe ro Guinea, took in 70 flaves, - car» 


_ ried them to the Welt Indies, and ſold rhem there, but neuer returned to Britain; Pitiſce 
e and Corſe the ſupereatgo having ſold the ſhip there, becauſe it was inſulficiens | 
_tofail home, and; was delxed to tie governor as an unſtee hip. The price and effe ts 
Were remitted to Scotland, and Kilmaronock. took his GW 42th ſhare, bur would not med- 
dle With Corbet's, (though diſponed to him) becauſe he thought bis bond null, the con - 
dition ne ver exiſting; whereuponiCe rbet purſues him to oy the L. 300 Sterling. His 

defence aroſe from the geit of his bond, that he was only to pay it when the ſhip re 

rrneck; but Ita gt, it never came back, and ſo the obligation being conditional, and not 
prtihied, he cannot be able. lyfwerel for'Corber, Thar” the bargain being mercatorian, 
and-of the nature of an inſurance, if the ſhip had failed 10 rotürn, on the ufual events pro- | 


—_ _wide@-apainſt by ſuch-policies of inſurance, as tempeſts, ſhipwrecks, bring, rifling, repri- 
Auals, feizure by capers Or buceancers, embargoes of foreign ſtates, Ge. then Kilmaronock's 
Condition had exiſted, and he been free; bur this accident arifing. from the unfaithfulneſs 


and baratry of the Ripper or ſupercargo, that was ſuch 4a. caſus meogitatus, and was not | 
| provided: againſt ; and they being of Kilmaronock's in- putting, he malt be anſwerable for 


5 their deeds; nam qui per alium — facit, per ſe facere videturs And all the writers on ma- 


_-ritime law, and all the forms of inſurances do never extend to ſuch hazards and events. 
Ab, Though che condition of returning Was not performed in the ſtrict literal ſenſe, and 
in Forma. /pecifics, yet it was virtually and 44 quipolienter fulfilled, in fo far as the price returr- 
bed, and Kilmaronock drew his-ſhare of it; and if the price a been to the owner's ad- 

vantage, Kilmaronock would never have proponed this defence; and therefore, though it 
Proved to- heir loſs, he cannot be heard to obtrude this ſtrict and rigorous not return; for 


maus et minus non vuriant ſpeciom, : el que habet cummodum debet et ſentire incommodum, ot ther- 


tue it would be a ſocietas leonma. Replied for Kilmaronock, That maritime contracts are 
+ »8ptimae ef ubirrimaz_ fidei; and whatever be the ſtile of Infarances," what hinders a man to 
. by additional clauſes, for his own ſecurity, as'is here done; and, by the act of ſe · 
-derunt 1613,'the Lords are bound to decide preciſely in che terms of clauſes irritant, as 
the parties have-agreed ; and though, in ſome caſes, equipollents are received for imple- 
ments, yet generally equipollences are not allowed, as in the caſes of premonitions, requi- 
— cconfignations, &c. and law'is plain and preciſe on that head, L 8. $2. D. de con- 
lit. infitut. adimplenda eſt conditio in ww et forma praeferiptis, 4155 pro defefia habebitur, \ 


0 mf; unic. $4: C. Ade cad. tol. I. 44. 45+ 55. Dig. de condiſ. et demonſtrat. And Kilmaronock 


ny aceeſſion to che gelling "che ſhip in the Indies, or that the ſkipper or ſuper- 


== were more of his in-puttin g. than the reſt of the partners, WhO were as much bound 


10 ROY for' 1 * asche. : Fn Lords, 9 1 of tix WO fine, found wo : 


* 


» * nor e ane rao Mitded 1 Im en 20 L. deen a bat 
dim liable in the” L. 30 Sterling of præmium. This ill not hinder Corbet id get his 


5 


yt had clear 


653 


cand 


ate of the price returned, 'which"was ſo inconſiderable, that ir will not be the tenth part . 
ok What wy 4 wih have "expeted wm tes Lohse, if Ir Oi" eee = 
| fucceliful: 4: TOW Te! C 

' December 4 4 8 7. rs enn Ne Lech ber to Lord Picm ied en, 1 Sie 1 
Keledees of Rlerveß, he married his eldeſt daughter, raiſe a proceſs againſt! my 
_ Lord, founded'on the contract of marriage paſſed betwixt bim and Dame Margaret Law - 
at daughter to Mr William Eawder, one of the clerks of the ſefſion,: alladging, That he 
FF bound to make an equal diſtribution and diviſion of the confiderable-means and eſtate he 
got by the faid Mr William; and, 'on'this depending Proceſs, having raiſed inhibition 1 
my Lord, he appſicd to have it Ropped till the ground of it were tried, and co 
ang an estraordigary thing for children- to crave inhibition aganit their parents, unless 
. copnita,” the realons were found very good. 'On'the other hand, ir was contended, 


2 


de Acted partially amongſt his children, and diminiſhed their portion ta make his ren AS 6. 0 2 4 


tation great by his cldeft fon and heir, It was reaſoned. on the other ſide, that none eould | 
be fo fit a Judge of the merits or miſdeſer x ings of chiſdren as the parent; and here was 
no competition een children of ſundry marriages, but were all by one bed, and ſo — 
* Halſey cannot be preſumed to take place; and, by the Roman law, I. 4. $ f. l. 6.7. $. D. de. 
in fus vocando, parents could net be ſo much as eon vdeened and cited by their children, M 


cence ;"and if they were ſo nice and tender in granting. a common citation, chat would 
the Roman Pretor have ſaid, if a defamatory prohibition of the diſpoſal of cheir on had 
err craved; and Dury has rematked, 18th Fit anuary 1622, that Hamilton younger of 


_Silrertonhill having craved the like againſt his father or his mother's contract of | e 1 I i 


report of the Lord Juſtice elek. I 


_ the Lords refaſed to grant inhibition, *upo1 
, the he Kh 8 ne Ny BY 


Patrick Bel merchent in Glaſgow contra 


5 vrent-annuity made in anno 1644, and purſuing Silvercraigs as repreſenting the gtanter, ne 
| je the aſſignation-was nö, becauſe it had two witneſſes ſubſcribing thereto, and there 
Was only one defigned, mentioned and inſert in the body of the writ thus, © before thir 
„ witneſſes, Robert Stewart, burgefs of Lifflithgow, writer hereof,” and ſo the writ ends, 
- without any more. Anfewered, The writ has. truly two witneſſes ſubſcribing; though one 
of the two is neither named nor defighed in the body of the writ; and this being long be- 


nt 


fore the act of parliament 1681, requiriog, that they be ſpecially deſigned, and that the 

_omiffion'ſhall be .unſuppliable, he condeſcends yet upon the deſignation of the other ſub - 

Fong witneb, viz. Mr Gavin Stewart, who was then minifter at Dalmellincon.  'Replied, _ 
That where the witneſſes are inſert in gr amio of the writ, the law and practice before the ts 
_ © » year 1681 allowed the lopplying thereof, by condeſcending on their deſignation; but here 


tie ſecond witneſs's name was not fo much as inſert in the body, which is ſuch'a 'nallity as 


v4 . could never be ſupplied ; for, as the Judicial law, required two or three witneſſes, ſo did 


our ancient law, Kegiam Majeſtatem. lib. 2. cap. 38. where Skeen eites the Canon law, and 
_ ads rhis reaſon. quia teſtimonium unius eft vox nullius; and our municipal law requires the * 
ag Mary, alt 43. p. G. and 44 78. parl. 9. aft 80. 1379 and 44 175. 1593. 
_ Likeas, our deciſions have been conform, Dirleton, 4th January 1666, Falconer contra 


_the Earl of Kinghorn; and Stair, 3d January i665, inter codem ; Newton, goth Novem- 


ber 168 3. Watſon contra Scot; and 3d of January 1683, Clark 'rontra- the Laird of Bal- 
" gowny'3 and Stair, 15th July. 1664, Mr William Colvill contra the Lord Colvill ;- where 
-the Lords made a difference, if the witneſs craved to be deſigned was dead or alive z for, 


incaſe of death, they inclined not to ſuſtain any ſuch ſupplement. See alſo Sir George 


"Mackenzie obſerves'on the 8oth act of parliament 1579. where he refers to the deciſion, 


2 © 24th January 1668, magiſtrates of Cullen contra the Earl of Findlater; and there is mare 
"hazard in faſtaining a writ, where he is not ſo much as infert, as when he has been inſert, 


but not deſigned; for, in the firſt caſe, his ſabſcription: might be adhibited many years af- 
ter the principal party has ſigned; but, in the other, it . he has been intended for a 
witneſs though AE haſte or ignorance he is undeſigned. Duplied, There was neither law 
nor cultom for inſerting witneſſes names before the year 1681; 3 and when it was omitted, 


it was ever controverted, but the ſame might be ſupplied by a condeſcendence on the per- 
"fon, otherwiſe this might annul and endanger many ſuch writs in Scotland, and Open a | 


- door to many pleas ; and whether the witneſs be dead ot living, it may be ſupplied compa: 
* ratione bterarum with his other ſubſcriptions. The Lords, by a plurality, found the aflig- 
© dation "null, * not ſoppliable by a eondeſecr Cons after a climuterick of ſixty- three 
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MW tive. There was a ſeparate. ground- that occurred to ſome of the Lords, that this Age 


. 1 nation being in implement af ſome obligements in a contract of marriage in favours of 2 

Ei bie the fame was ſufficiently aſtructed, ſupported, and admimculated Wend bur this. ms 
Es” dot, having been debated, the Lords did not determine on'thar ground. 1 
RC. 2 Lord Pollock reported poor Ifobel Maclerie contra James: Glen 1 in 
1 E abel being creditor by her Contract of marriage to umquhile Thomas Glen, 
Ts huſband; in the liferent of ſome lands; and haying adjadged, 1 in her pat fait for wt; | 
And duties, James Glen, her Jinſband's brother, compears, and craves to be-preferrec 10 
F prior aGugication led by him; \againit-which me repeated a feduction on-the a@ of parliv.. 
ment 1624, thar the ground of. his debt being a bond for 3000 merks granted 1 8 huſ- 
3 8 - - © band ö to che (aid; James, his own. brother, its narrative did not inſtruct the-onerous cauſe, 


beeiag inter conjunttas-: perſonas,” ünſels it were: fortified” and adminiculsted unde. An-. 
5 . bee, This caſe fell bot under the act of Parliament 1621, Which, extends only to r 
3 | tions, diſpoſitions, and. aſſignations, and made vo mention of bonds; and being a cortectory 
© 7 33 5 1 cannot be extended. de. caſu in caſum, though it were ex. majoritate Fatoms,. -Ot herwiſe 
5 this ond lay an embargo on all relations from commerce, dealing or trading with . 
= another 3 and en other bonds, precepts. or tickets were produced to aſtru& the anterior o- 
f 5 nerous cauſe of this bond, they might be Kill quarrelled as not probutive, and a further a7 
1 | _ «+ miniculation. might be demanded- for them, and there ſhould be no period where to = 


1 i but daretur progreſſus. in inn tum; and the Lords hays found ſuch bonds pfobative by their 
99 narrative, withöut farther,” though betwixe' brethren,” Dury 2294 January 1 
Hope Fringle contra Ker, and Stair 28th. June. 1665, Monceith concra-Anderfon.”” Replied, 
Ibis ſeems ro be new dockrine, that one' di other way grant bond 5 another, and ir ſhall be 
5 probative by itſelf, to che. prejudice of other creditors ;*ard: yer if he give bim an allipnation | 
þ PR.” 8 and diſpoſition to his lands, that is confeſt on all hands will not be probative per ſe; whereas 
5 there is no imaginable diſparity, ſeeing the bond becomes the foundation of an adjudication that 
5 iT carries away the lands, and is a judicial aſſignat ion falling'as mych under the very letter of the 
—— ackof parliament as voluntary aſlignations'do. But 240, This way of interpretation is fallacious 
= 5 Tn and fraudulent; it is vera legis tapturt, Jed: mentem animamque eus non artendere, * or all our 
ua yets extend it to bonds, as Sir George Mackenzie in his obſervations on that act, where 
| "8 be obwiates this very objection, that itt correct non oft locus exlenſoni, and anſwers that in 
3 RE. 175 . maleria favorabile extenſions. are. allowed from the prineißles of natural resſon; and Stair | 
b. 1. dit. 9. is of the ſame opinion; otherwiſe we ſhould\lay down a very 'compendious me- 
- Thod to cheat creditors, if the narrative of bonds 'betwixt ſo near relations were ſimply pro- 
. without any further. It is true, if 2 tract of correſpondence in merchandize be in- 
5 Atructed betwirt two brethren, it might go, far to ſuſtain ſuch bonds, as the teſolt of their 
4 * . 5 Halager of trade; but here this bond is loaded with much groupd of ſuſpicion and colluſioi jon, 
J is granted to one who never had 300 merks to lend, and made pay able in a month 
Alfter its date, and inſtantly an adjudicarion i is led thereon ; and he cannot inſtruct, that he 
madd any ſuch equivalent lying in other hands before; or acquired it by his induſtry, or by 
3 Way: of tocher,” gift or ſucceſſion, and lent it on "his bond; in which cafe there had been 
ſome pretence to ſuſtain it ; bat he being incapable to ſay, any thing of this kind, the bond 
zãs molt fraudalent and ſuſpe&-z and the deciſions adduced are altogether different from this 
- , caſe; and alchough they were ung birundo non facit ver; and Stair. tit. requires a frequent 
FF: + - Aratandcurrent of uniform decifions:; and juſtinian expreſſes i it well, gqucd in initio. crede- 
1 batur prodeſſe id poſtea-invenitur in mi., The Lords thought There might be caſes where 
bonds among relations might prove, if dealings in commerce appeared; but in this caſe 
= Found the narrative in James Ge en's bond nor probative, except it were by other evidences 
1 2 | Be and documents aſtruſted and adminiculated. The. ſaid James objected againſt her right, that 
ume could not enter to her jointure, decauſe though her huſband has been ſeveral years a- 
EE  _wrod, yet aon conſtat that he is dead. , Anſwered, She produced ſeveral letters, afſerting, ; 
=_ that he was dead; and in ſuch caſes ſhe could adduce no more: and this has often been 
ſiuſtainedcby⸗che Lords, as on the 1 fth February 1670, Lonne contra Sir John Drummond; 
33 8 4 25th July 1677, French contra the Earl of Wem View and yth December 1678, Sands 
=. contra her tenants, Where the being ſeven. years in Barboddey' without any word from him, 
” | ' . preſumed him dead, having furged. a Buccanier. This hee h not Ae. fully debated, 
5 Dp was not deeided at this time. | 
Dicember 6. 170%%½ . John Lance of 10 0 gave in a bill to tha Lords, repreſenting. 
1 a 785 5 had obtained a decreet againſt Robert Glaſlie of Auchenbay for L. 1 70 Scots, and 
1 thereupon had poinded his tacks of corn, ang not only appriſed them on the ground of 
4 tbe lands, but alſo carried a rip of the corn, as a part and ſymbol of the whole, to the 
= market · croſs of Dumfries, the head town of the Fir. and legally appriſed them over a- 
1 ie there, and offered them back to any perſon upon payment; after the poynding thus | 


E- . 38 10 ene y the meſſenger; Wale Aa one * or the debtor, and Lag, 1 
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1 paſſed bill of ſuſpenſion, and proteſted he might proceed ng farther, to the threſhing out N 

- or diſpolingrof the corns, till che ſaſpenſion were diſcuſſed, Under the pain of ſpulzie, nd. 
- " Santempt/of the Lords authority; and though he judged "himſelf ſuffcientiy warranted in 
_ law coproſcente- his conſumate poinding, yet he paid ſo much deference to the Lords ſgneetrt. 
ed ſaſpenſion,: that he had forbore till he had their allowance to proceed; therefore eraved 
ie Lordsgiredtion therein. Some ſaid there being no proceſs, this was to alk-a.querie 
which the rds were not bound to anſwer, they being only judges upon oyer and termi-  - 8 


5 1 
898 


* 


der bur the plurality chought, ſince they could regulate ſuch caſes by ads of federone, + - if 
ter might very well. direct him upon .this occaſion 3 but previous thereto they mos - 


, 3 — \ EF 


ik be dic not, they. would conſider” the caſe and generally they thought the ſulpenſion in- iN 
_ - gimated after the poynding was compleated, could hinder him from diſpoſing of the corns,, © 
put ſuperſeded to give anſwer till they ſaw; whether he would appear or no. 

December 9. 170%. William Hunter and Mungo Strachan, two of the forgers mentioned : 


* Pd 


FA Eo 
n Foul. © 


| "oth and Sch November ell IN brought by a guard out of priſon to the bar, and their cons 1 "nt 
 feffions read to them, and they adherin thereto, and allowed advocates. to plead for them f 
jf they defired-it Hunter only, exc pated himſelf, as being am ignorant illiterate man, , 
and not acquainted with the import and hazard of fuch OPTING: and Strachan knorr. 
rene ere and gftercd to take volontary Vapulment upon im The.” © . - 1 
5A 2 Lords proceeded firſt to adviſe the relevancy of the complaint, W ith their confclhons, and 8 1 Wo = | | 
found Hunter was the eontriver and procurer of the ene Guine as ſiſter to - 
Kobert, whem there was no ſuch woman, and that e. cauſed. alfix both the faid Margaret „ bo 1 

. - - Gaines and John Hodge's names to the clerk of the equivalent's certificate, and had uſed li 


_ tie two factories, and cauſed Strachan atteſt them, though the parties Montaign and Cam- 


_  .by were dead, and ſo found the ſubſcriptions falſe, and Hunter guilty of the contriving ang 
_ * , procuring them, and ſo acceflary art and part of the forgery and falſehood; and then pro- 
_  «ceedingto-Strachan's part, they found him. guilty in ſigning Margaret Guine to the gertiſ --. 


= 


| cate, /thoughihe knew. the woman's, name was Agnes Crawfurd, and though he afterwards I 
_ cancelled it, yet that did not extinguiſh nor aboliſh, the guilt. 240, In atteſting the wo 
. factories as de mandate when he had no mandate from. any. of them, nor ever knew them, 


Andi antedated the fame, which the Lords found all one upon the matter, as if he had affixed 
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vw... . (( 
_ _ queſtion-was, ik ehe Lords would proceed to puniſn them, by their own. ſentence, or if 
_ - they? Would remit them to the Juſtice Court. It was argued, the Lords had no power to 


Ainſlich any puniſnment but infra mortem, and that theit guilt was ſo fragrant and palpable, that 
' _ » there was a neceſlity for ſome example to diſcourage ſuch impudent growing boldneſs, and 
uch flagitious contrivances deſerved death; therefore the Lords unanimouſly remitted tbem 


both ze the Lords of jaſticiary, to be tried and puniſhed by them, according to Jaw. 


1 0 


Nats, They were boch hanged on the 18th of February 4708, as an example to the 
0 terror of others. 8 e £274 . » by 41 5 85 Ye, 95 . TS | EY "3 * 1 | 8 3 3 Fo os . FE 5 : 255 
The Lords began with thir two, as being more atrociouſly guilty, and reſolved to tr 
th reſt of them concerned in this forgery at another time, whole crimes might only amount 
to ning, pilloring, deprivation from their offices, or baniſnment. Vid 26th December 


| $4 170% 12 %% OSU e ¼ d ùĩùñ ß. ĩͤ f ĩ ß 8 

Diocem die. The debate ahout the conſervator's place betwixt the two competitors, „ 

Anden Kennedy and Sir Alexander Cuming, mentioned 19th November faſt, was de- + 

_ _ * "vided, and the malverſations being reſtricted ro theſe ' committed after the. indemnity, da- 0 

die in March 1703; and Sir Alexander inſiſting on two particulars drawn out from many < _ 

. others, viz Sir Andrew's communicating the Scots ſtaple port: privileges to the Iriſh, Dutch 

Auch ocher nations, and taking his duties for the ſame 3, Item his non-reſidence, his not 
marking the factor's books, 


his not holding of courts, &c. The Lords fixed upon the firſt 

 -article, and, by a plurality of ſeven contra five, found his taking dues from thoſe others, 

_  * knowing them not to be Scots-goods, was relevant to. infer the loſs and tinſel of his life- 

vent office; and then the probation being read, they found his exacting theſe dues, and 

_, knowing them to be Iriſh, ſufficiently proven by the teſtimonies of the witneſſes; and there- 

+ , fore deprived him, and declared. in favour of Sir Alexander Cuming his gift and commiſ- 

dun te chat place from the Queen. Some alledged this was like Jezabel and Ahab, Ariſe, 
Fil, and poſſeſs, to take a gift of a man's liferent office and to backſpeer the tract of his by- 
gone life ; and if this were allowed, there be few in public offices but they may be over- 
- "reached; for in many things we offend all, and, as the Poet expreſſes ir, Ilracos inter muros 

" Pecoatur et extra, and the moſt innocent, if ſtrictly ſcanned, are not able to juſtiſie all their 
eps of omiſſion. or commiſſion; and that Sir Andrew had exacted nothing but what his 

_ "predeceſſors in office had done before him; and Sir Alexander Cuming had already done 

| - = Worſe., On the other hand, when malverſations are ſo patly made out, it were to en- 
courage him amplius grafſari, and perpetrate all extorſion and oppreſſion to continue 
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rule of juſtice we -procced by, if they mhall hear we have aflvilzicd! ke {when hey ſo 
keen, know his maladmipiſtration. Vid. roth Fee TIL ce» EAR 
December 10. 1707, Lord Minto reported Lees and Dinwiddy;- esche in{Graſgow, 
Abet Dinwiddy being creditor, to Ninian Glafs, by bond, he poinds a gab 
lome barrels belonging to him. Jameg Lees being allo à creditor to Glaſs, agi 
hiniſelf as executor to him, he purſtes:Dinwiddy for reſtitution of the poindeq g him, 
as executor ; becduſe the Poinding was unwarrantable, Glaſs having gone abroad, and Was 
dead in Holland before that, and probation being led. it was found the poincing was ee 
his death; and fo- the Lords. A Ns null, though it could be no bee the poinder be 
9 in ptobable i ignorance of his death. Then Dinwiddy finding that Janet 5 
. debtor's relict, was confirmed executer before James Lees, and dar dt Koltellz the relict 
and he, repeated a reduRtion- of his confirmation,” that it was null, becauſe there could toe - 
be two. principal teſtaments to the ſame defunct, and on the ſame ſubject 3 but ita ef ſhe 
Was confirmed before Lees, and all he could have done Was to take a:dutive- 4 ena. 
The Lords found though; this practice was frequent in the inferior commiſſaribts oþ cummo. 
dum curie, yet it was never done by the commiſſaries of Edinburgh, and ought not to be 


SF Allowed; and therefore annulled James Lees's confirmation, fot not calling the wee, 


executot thereto. The third point that occutred here was, Kelburn the- relict purſued 
Disc, before the C. miſſaries, for reſtoring the goods as being in his eee int 
1 : : Alledged,. J muſt have compenſation, becauſe your huſband, to whonrgoo” are exe - 
cutor, was my debtor in more, Which 1 inſtantly: inſtruct by his bond. Anſwered, You 
Fannot, exhauſt the inventary of thesteſtament, there being many other creditors beſides 
you. The Commiſſarjes ſuſtained the compenſation, and aſſoſkzied Dinwviddy from her 
putſuit, This Lees quarrelled on*his ground, chat the- Commiſſaries had unzuſt ly ſuſtain. 
80 the compenſstion, and ſhe had by-colluGon ſuffered him to be aſſoilzied, to his: prejudice, | 
Who had cited her before that abſolvitare:; for la has ſecured credirors of defoncts, that 
= aſſignations to his debts, after his deceaſe; ſmnall not found a compenſation againſt their 
ekecntats farther than the debt was of its o² gat ere privileged, or by diligence prefe. 
- rable; eſſe this might lay. down” 4. ground for an Unlawful gratification and preference of 
one creditor before another; and it Was ſo decided ach February 166 2, Thomas Crawford 
contia the Earl'of Murray, and: 14th Februry' 1662, the children af Monfwakcontra Lau- 
ty. | Anſwered, The Commiſſuries did moſt jaſtiy; for there isa 4p <iflerents +betwixt 
Þ partial and voluntary. taking ef an aflignation, and being or ate and proprio 
mne; and his citatſon is not to be regarded, the teſtament whereon it is founded being 
found pufl, it muſt fa in ſequence. / Kepliod, Though his confirmed ceſtament was not 


85 bal for his omitting to call the principal exeemor, yet the eitation on a null ſummons 


has been faund good for an änterruption. Duplied, it may Indeed ſerve to interrupt pre - 
ſeription, Which is odions, but not in a competition ameng: creditors. Friplied, Hie has 
n intereſt to found on the wife's - eotihrmation, - ſeeing he derives no right from her. 
_ Quatraplied, It is very competent to me, to alledge upon my Abſblvitor, in reſpect of my 
- »compenſation ſuſtained. The 'Lords found the alledgeance competent to Dino iddy, and 


that he hehoved to have compenſation u upon Ninian Glafs' s bags to a and ſo „ 
him to Lees, and aſſoilzied him from Lees's Reduction. 


December 12. 1707. Fergus contra Birrel and Alen ander e By jo ae * mar- 


8 a ge in 1674 der in William Fergus and Agnes Birrel, ont of the heirs portioners of 


. ſhe diſpones her lands to Aim in ſiferent, and the heirs of the marriage in fee, 
which failing, ta the ſaid Agnes, her heirs and allignies whatſomever. In 16a ſhe grants 
a diſpoſition of her lands to her huſband, on this narrative, that he had paid ſeveral debts 
which affected her land, and that now all their children of the marriage were dead, and for 
the nuprial. love ſhe' bore- to him, &c. The huſband being the firſt deceaſer, ſhe is 401d that 
her diſpoſition being ſtante matrimonio, it was donatio inter virum et uxorem, and ſo revocable 
in law, ſhe is adviſed te- revoke it, and ſo dies; whereupon Hobel Birrel, her ſiſter, 
and neareſt heir, raiſes a reduction of that diſpoſition -againi{t- Mary. Fergus, ſiſter and 
heir to the huſband, and inſiſted on that reaſon, that it was donation made by a wife to 
1 huſband, and ſo revocable, and actually de fate revocked. The: Lords reduced it. 


: Then 240, alledged for the huſband's heir, that the diſpoſ tion w. was not 4 donatio, but one- 


Tous, for it bore that he bad paid debts affecting ber eſtate. The Lords found the narrative 
being inter perſonas conjunttas,- could not prove per ſe. Then glio, It was alledged tor the 


ſaid Mary Fergus, that in fortification of her ' brother's. diſpol tion, ſne offered to prove 


that her brother had paid debts to the value of the land, it being only 200 merks 


A year. The Lords, before ſwer, Allowed her to inſtruct the onerous cauſe of the ditpo- 
ſition made to her brother; and accordingly ſhe adduced the creditors and others, who de- 


oY e that he. e off debrs, n A ne and her father, 40. aaa: upwards 
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be, 0 y "Sh a7 * 
nnn ond Ae coming ks: 1 . was: "abject 17 an . 
A - heir, that it was no legal proof, ſeeing witneſſes had deponed - on the receipt ef money; 
. which could not be; that they were ſingle witneſſes, and not two concurring; to une = 5 Fi 
| 6 that ſome of them deponed 4 Jacto alieno; and hät he charged annualrents of the 
oh ſums, whereas he was bound jure mariti to pay the current annualrents. Anſwered, The 
| 5 - «diſpoſiti was ſafficientlyſapported by the contract of marriage, wherein the procnratorỹ „ 
Auch prece pe of cafin the laſt termination Was on his heirs. Next, in ſuch a circumſtanti- „„ 
date caſe as this, ſemi plena' probatio was enough, and the-Lords required not a rigorous: pro- „ 
% ation, dut ſuch as would convince them that he had truly paid debts for her, though de e 
das ſo imple: as not to take uſſignation thereto. Neplied, The contract afforded-no, ſupport; 5 — 
for the diſpoñei ve elauſe is evidenily to her heirs; and that niuſt regulate che Whole ſobte⸗ 1 
"us elauſes, thongh they have been tampering with the precept of ſeaſmm and turned the 
Word her“ beirs to * this”! heirs but non .refert how it runs, hen the diſpoſiti ve p t 
is clear Likewiſe, his. diſpoſtixion does not ſo much as relate to the contract of marria 
mot found om it, but bears à quite diſtinct narrative ; and they cannot repadiate or alive 
xj 1 8 their own write bears. The Lords choughr the contract could not ſupport the diſ- 
[ww if bearing no relation! thetæto; and that the diſpoſitive clauſe-behoved torule | 
| .awhere!there was any variance or diſcrepaticy i in the writ ; but found a -valis qualis probatio. 
of the onerous cauſe, and the debts paid by him for his wife was ſufficient in this caſe; and ' © 4M 
1 - conſidering that the value of the heritage was but ſmall, and little more chan a *compet 71 125 = 
- \recherrwith/s/ wife, therefore they found the onerous cauſe of the diſpoſition ſufficiently 79 - 
| Proven ad vitoriam cauſes; and preferred Mary Fergas, the huſband's heir, to the lands. 1 
Phen Iſobel Birtel, the wifé's heir, recurred to 55 4th alledgeance, that ſhe muſt have the 
| þalf+ of 'this en notwirhſtanding of his diſpoſition to the whale, becauſe the euntract 
| ape: bore preſs'tlauſe' of conqueſt} that whatever lands, renements, moveable- 
d purchaſe ard-vcquire during the ſtanding of the marriage, A 
1 9 — betwint kis and her meirs, failing bairns of the marriage; 14 - „„ 
ds acquired by him ſtante mutrimonio, and Je falls preciſely under the clauſe of conqueſt, 5 *; ,-- 
© thn: This cannot be called à fendum novum, ſeeing the wife has renounced all right 
he Mad in favour'ef her huſband, and her heir van claim no more than ſhe; all right 3 
| had to the fußſect being conveyed, this muſt alſo extinguiſn and carry along wich it the 
1 the nad by rhe clauſe of conqueſt. Replizd, Where one renounces and tranſmits any 
right the had at the time, 4. ſopervenient poſterior: right will not acereſs thereto; as Star 
2. and ſhe had no right to the conqueſt at the time the difponed _ 


* 


o * 


 obſeryes lib. g. tit. 2. 
tt her huband, but it exiſted after; and tho' an heir ſhall expreſsly renounce! his fa- 
ther 5 heritage, yet when his father dies without mak ing any right, his ſon ſucceeds as heir, 
notwithffanding his renanciation: © Likeas it is clearly conquiatty for after this diſpoſition _ 
's x Cong he cauſed his wife make a new-one to one Smith, and he took a redi . - - 
to him. The Lord found this right fell onder the clauſe of conqueſt; and ſo the half of tte * 
1 | Hands: difponed devolved on her; but thought the could: not W them? as bay ro her Hiker, | ä 
— den! as heir of proviſion to her huſband. - 1 VVV 2 1 
| 2 December 10. 170). In the cauſe, ace 26h March 18 70 erben by Colton mul” = 
Simeon Guillan Ws John Marhie, they reformed their alledgeance in this manner, That | 
the ſaid John Matthie, owner of the ſhip,” put in Thomas Matthie, his brother; as _ 
aper and maſter to navigate che ſame, and that they: gave che ſaid Thomas 724 le, _ 
Ads a ſtock purſe to buy tar and deals with it in Norway, and which 0 was not igno- = 
rant of; but Thomas neither reſtored their money, nor goods, or effects in place of it, by. 
Which they loſt both their Mock, with exchange, and proffit to the double they could have 
2 - Kinds if it had been: returned in. goods; and the ſaid Thomas being input by you John, you 
mmuſt be lia ble for his deeds. Anſwered, Abſolvitur from the ſtock purſe as to the owners, _ 
pecauſe the Kipper was net huic rei praepqitus, and it fell not under his general commiſſion 1 
_ que ſkipper, but you truſted” him tanguam qui ibet, and having followed his faith, you can 1 
1 Never bind the debt upon the owners; the ſkipper's contracts in fo far as concerns the out- _ 
_ - reeking+or repairing the ſhip'on bottomry oblige the. exercitors; but if he buy cargoes, ** 
0 mopuciare. bills, or carry money abroad, theſe are private tranſactions, in which his owners 
date not concerned, as appears from 1.-1.4 3 and 7. J. 6.4% 12. de exercitor. aft. fi modum 
4 f gg epreſſus fuerii, non obligabit exercitorem. Replied, It is confeſſed, that generally 
_ peaking numerate money is not a merchandiſe, but in our trade to Norway we have no 
7 other thing (except victual) to ſend there; and in that caſe it is loco mercis; and. by the 
., a4 naute canponis, there ariſes an action to the freighters againſt the owners for the 
ene they ſuſtained by the dole, negligence or fault, of the skipper, g minus fdeliter 
| Furs opera uſus fit, l. we. S 4. cod. tit. § ult. Inflit. de obligat. ex quaſi- del. and 
5 e John Matthie muſt be liable for his brother's running away with the Ttock-purſe.. 
= Lords having read his receipt, and it not mentioning dollars, but a meat. ſom, and 
11 3 an obligement to be countable e chey found this receipt did not bind his 
„ . ; N owners, 
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"Th 90 lack and negligent againſt Mr Ge 


eh 5 thet the ſeven years ran from the dat es bond, or the term of payment; b. 
tdttzhefereditor is not valent a 


* L pd 
Faye. Wo . 
« * 4 — 
* ** 


„„ . S@piuhe: charger, though intimate 


25 5 n — his FRO WP it a not e dh . 1 bot POE a - 
dy the owners, the money being delivered to him to account as 4 kong die and not 0 * 
FE e and therefore aſſoilzied John Matthie from the purſuit, +7. ge 


5 contra ee to che 8 and duties, there tobe received. 


85 in a certain ſum by 


aſligns that debt / to Mr Robert 
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Eadem die. Tod contra Scot. Griſſel Scot being relict of Muirhead of . td 


_ having had great intromiſſions with his ſheep and other ſtocking, there is a ſubmiſſion en- 
d ee into betwixt her itep: ſun young Stevenſon; and her, and by-a dec regt · acpitral the is 


decetned to pay him 3000 merks. John Tod merchant in Glaſgow: being creditor to the 


OW Laird of Ste venſon, be arreſts and obtains a:decrect of forthcoming, and therean raiſes a. 
ſummons of athudication; her defence is, I have raiſed a reduction of that deereet of forth. 

coming, becauſe the debt arreſted being only conditional, can never be the foundation of 
au executive proceſs, till all be implemented and fulfilled to me: ade, 1 have ſuſpended 


the decreet-arbitral on clear nullities, and the ſuſpenſion. is not yet diſcuſſed. — : 


gainſt a real diligence for my further ſrcurity; and if Jou prevail in reducting or reſtricting 


not ſtop the adjudication, being proceſſus et judicium qummarium, but reſerve d War nen 


Ne 12 3 
5 1 153 * 


* a 


Adjudications are moſt favourable diligences, Jeſt creditors be caſt without year and dayz . 
And ee this be the firſt," yet ſhe is old and valetudinary, 7 0 uergens ad inopiam, Y 
daie, he loſes his debt; and all that was preſtable on Muirhead of Stevenſon's: part is fully 

ET performed and though a fuſpenſion ſtops: perſonal execution, Jet it cannot be obtruded a- 


- and-Jf he 


1 5 8 decreet-arbitral, the adjudication will- fall or reſtrict; in:eonſequence.* The Lords would _ 


December 4.7. 170%. Captain Gordon, braxher 10 Earliton, 1 cautioner ina — g 


. Jp Sir George. ve aut of f Cefaock, his father in law, to Mr John- Caming,” a creditor 
3 d, and being charged with horning for payment, be ſuſpends, for 
this reaſon.; chat being per e only, eautioner, he is free by the gth act of part; 1693, 
Feeling, if they be not inſiſted againit in ſeven years, they ſhall be 150 fats free of their 
cCautionxy; and 1 eſ this: bond wWas in 1700; and he is at ſmall loſ | 

_ _- -table band and infeftment in abe principal debtor's lands, which bas. made him the more 
-. The Lords deubted on two points. Im, Whe- 


23. laid aſide 3 all the difficulty and ſrrait was, 


try people do forget the tenor of that new act, ſo much debording from the former law 


| 5 


for he has an heri - 1 


before which 
ere; but bauing read the act, it commenced from the bond, 
which ſecmed very myſterious; for ſome; bonds bear a very long term of paymer t, Mhich 
Will render theſe bonds with cautioners very inſignißcant. The econd. wis, af the minoti- 
ay of the principal debtor's: heir, will net ſtop this ſeptennial preſcription ;. 
nothing of this alledged on, it Was as, 
ſuſpenſion was craved. without .catzion. or conſignationz but there being no anſwer 
> late to him, they paſſed it in theſe terms, in reſpect 
5 the act of -parliament'is ſo;plain... Though the act was a great inverſion of gur former law, 
Paet if it were minded by creditors, it were an eaſy matter once in ſeven, years to interpel 1 
A he cautioner, or uſe ſome legal interruption againſt him 10 ſtop the preſoription but coun- 


that the 


5 
* 


and practice, and made upon occaſion of Langton and Cockburn, fo inter woven as co · cau- SY 
Ti.ioners, and their fadden breaking to the loſs of many poor family, Since this act, few 
5 Takte bonds With cautioners, but bind them all as correi and Paine what ; 


| ver bonds of _ 
2 relief they may have Swart; theinſelves;in writs apatt. 


December 18. 170% Dame Margaret Lander, Lady Pumedden and boy 0 ay contra | 


Sir Robert Gordon of Gordonſton. Alexander Farquhar merchant in Aberdeen being ere · 


© © dior to umquhile Sir Ludovick Gordon of Gordonſton, conform 0 a backbond, Farqubar | 
DE Forbes, and takes his back bond, declaring it was but in 

ä and that he ſhould. denude. {being always paid in the firſt place any expence he ſhould 
ware out upon the proceſs), and that in favours of Mr William Lauder (to whom 

he ſtood debtor in a-confiderable-ſum ef money) in the firſt place, and, after his payment, to 


William Gordon and ſome others of the ſaid Farquhar's creditors, in the next place. Far- 


quhar. and Forbes his truftee being remiſs in carrying on the proceſs againſt Gordonlton, 


5 Mr William Lauder applies te the Lords, craving to be admitted for his intereſt; but be · 
fore this is determined, the parties die, and the Lady Pitmedden, as heir and executrix to 
a father, raiſes a transferring againſt Sir Ludovick's heirs ; and her title being objected 


againſt, the proceſs is transferred in ſtatu quo, and being now inſiſted in, the dilator is re- 


newed, that you have no action againſt Gordonſtop till vou firſt denude, Forbes the truſtee, 
and you obtain the concourſe of the other creditors, of Farquhar's, mentioned 3 in Forbes's 

backbond, -atherwiſe we have not a legal full contradictor; for a res judicata betwixt the 
Lady and me, will not produce me an abſolvitor againſt. Farquhar's: other creditors men- 
tioned in the backbond, in cafe they mould purſue me; ſo the Lady's direct action lies not 
againſt Gordonſton, but againſt the heirs of Mr Robert Forbes, the truſtee, to make him 
| 3 in Sk terms of as abe in lang en e and Fe heirs'; 
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debe, That Nr William: Lau 


_ _eruſtees 1 putting hiar to the neceſfity of an action for denuding. The Lords 
 contidered, "rat," By the tenor of Mr Robert Forbes“s backbond, there was no debt pre. 


pfoceſs, und chat che creditors nam 


after him had no Intereſt to oppoſe payment of his 


on Forbes's Back bond to proſecure'this action againſt Gordontton,” the Lads always finds 
ng eaten te pay; What expences ſhall be inſtructed, that Forbes wared out Gn | „ 
it eue ehe küpck m Gordontton's hand be not able to pay bot nn 
December ig. oy. In the action mentioned 12th July 170%, Dickſon of Hartree "Ol 8 
n Mi of Sarricen, che Lords ptoceeded to determine the point in jure, whether an heir 
of a marriage is both debtor and'creditor; #645 that they have no action againſt the WA 
tioner in the contract of marriage, but are bot ER dp COS ER.” . 
- obſeryed;” that in that interlocutor berwixc chit parties of the 23d November 1 25 7 


* 
5 


% 


= mistake in point of kack; för though there was no more children of that. marriage hut one 
dioghrer, yer Robert Kennoway had a ſon by another bed, who was his lineal heir}; eas, 


it Was ſuppoſed” the proviſion was to the heirs of the marriage, -whereas'it was to the heirs 


* 
* 


or barns 3 but the Lords made a very great difference betwixt the heirs of the marriage 

_ dehating/with/their father's! extrancons creditors, and pretending co the matfiwonial pro. 
Mens as balens and creditors, and not as heirs; and an heir of a marriage obtrudin 2 / 
Agafaſt ehe cautioner in the mother's contract, pleading to be free of his obl igemen = ne 
| calle you repreſent the perſon bound to refieve me of my cautionry; for, in the firſt caſe} 
no deubt ſueh an heir of proviſion or marriage will be ſiable to exrrancous creditors 5 — - 


Laß never be heard to obtrude, that they are credicors'by the proviſions in their mother's 


7 beeame exurioner for my father's performance of the proviſions to the bairns or heirs of the 
marriage; may very well found on my being creditor on theſe obligements, and oro. 
5 not bound te reneve you. And according to this diſtinction, the Lords found the debt not 8 
5 confounded by her being both debtor and creditor-; but that ſhe had good action to com- 5 
0 pe "the cantioner to fulfil the articles of her father's! contract; reſerving relief apainſt his 
engl uns, bat nos againſt ber, who was only heir of proviſion to a particular ſum of © | 


f 


 , December 20: 1707. Whites contra Sir John-Houſton of that ilk. | Theſe Whites, at 
their removing,” having left the houſes and mills ruinous; he takes a decreet apainſt chem | 
for L. 280 Scots, in his on buron- court, as the damage ſuſtained by him; and by poind- *; 
- \Ing'obrains/payment. - They raiſe a reduction of this decreet, and conclude repetition and 
. * repayment.» The decreet being turned into a libel, there was an act, before anſwer, al. 
bowing a conjunct probation, what condition the houſes were in at their entry, and bor, 

fir deteriorate at their removal; and the teſtimony of the witneſſes coming this day to 8 


— 8 


5 adviſed, it appeared, that as to ſome of the houſes they were out of repair at their entry; ; 
but that L. 48, or L. 20 Scots, would have made them ſufficiently habirable, and wind and 
Mater tigat'; and that they were 2 or 300 merks worſe at their: outgoing; but as to o. 
ther houſes, they had meliorate and improven them conſiderably; for which they craved 
— Compenſation, to elide the damages, by ſuffering the other houſes to fall into decay. T he 
75 Lords found, That whatever reparations or meſiorations à cou ntry tenant made u pon the 
| Houſes, if habitable, for his o-wn own eaſier dwelling or accommodation, as ſtriking out 
deu windows, or glazing them, or making a halling to break the wind, Ec. he Could 
dFelaim nothing on that account; the maſter was obliged to him, but he could nor retain 
his tent on that ptetence; neither could he demoliſh or take them away, which is allowed 
to one ha builds on another man's ground, but not to tenants; and likewiſe found. by 
; the nature of the contract of location and conduction, the tenant was bound to eve the 
Houſes in as good a condition as he gets them, and to uphold them during his ſtay, unleſs 
__ . there be a particular paction derogating therefrom, ſuch as the maſter's bein g obliged to 
furniſn the couples and great timber, as the cuſtom is in ſome places. But no fuch Action 
| being alledged, the Lords took a middle courſe betwixt the probation led by ethos: ty, 
and modified the damages Sir John Houſton had ſuſtained, by leaving the houſes 1 
5 departure in a ruinous condition, to 260 merks, turning the pounds in his decreet to merks: 
: lowing and deducing the L. 20 deponed on, as inſufficient when they entered, and des. 
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Leonttack matrimonial; bur chis will not exclude them from pleading, that quoad you, who” _ 


S 4. Der = 2+ 7 
„ . TS. ww „ 
4 Fo; 4:36 ww vt 4 4 X DEBS d = * 
8 1 — : 


* 


* 


x 2 tb 
. « 


. p * 
* * * 98 % 
— * 5 25 
. 83 72 
2 wo - 1 1 


* 


nd'to relieve them. They in the firſt place 


"ſum; therefore they ſultained the Lady Pitmedden's intereſt as ſufficient to give her d the 


ft 
% * N 
7 


1 5 was" only bis hand, and ſo e acc reſces to him; and inan 


_ Gafe ber wirt Mackenzie of Preſtonhall and Watfon, marked by Stair 5th Februa „„ 5 
the Loöfds preferred him W Hack right bye the backbond to a creditor who arreſted for the 1 | 


Pn 8 


Lerch went on s ſoppolltion, chat there was no heir of lige to diſcuſs, which Was a 
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. ; - vg .Eodem die. Hamiſton centra Caddel uf Mutrton. Sir Feorge Hamilton of Tully ll = 
ES, "_ taekſman of the-cuſtoms, he made: JobriMurray; - merchant in Edinburgh, his caſh. 
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"icy: ene to being che third 3 ſum n for. "as 2 . * 75 Joh . 2 


keeper, on Sir James Caddel of Muirton's decoming cautjoner,. thats be ſhould, make u 


i ; | Y 7 5 whatever Murray ſhould fall hort in his accounts... After the expiration of the tack, gh 


. | Cf = 1 3 you expreſsly reſerved and excepted yo 


3 5 5 of liquidation againſt the principal, upon probation by witneſſes was ſuſtain 


Z 3X 5 1 made patent and open: to his peruſal; but refuſed to 


"Som purſues Murray, firſt before the Commiſſaries of Edinburgh, and then by a — 


. 5 SS] _ of ſuſpenſion in foro, conſtitutes Murrays repreſentatives debters in a balance of 20,000 _ | 
WE, 5. — merke and upwards ; and then he charges Sir James Caddel of Muir ircon on bis bond of 


- -__ . "examionry to pay that ſum ; who: ſuſpended on this reaſon, That his bond wWas never a de. 
RMerech evident, bat found befide Marry after his deceaſe, and delivered up by his widow, | 
8 5 : and he never looked: upon himſelf as debror ; and ar moſt it-only imports bis adelicy; et %, 
755 iulennitate ſer dana, and he ſhould have been called to the diſcuſſing ef the principal 1 
* debtor; that all proper and competent defences might hide been propanec, and not hare 
been (carried on againſt Murcay witheut ever acquainting Him. * Anſwered; He opponed 
the bond of cautionry, now lying in his hands, Which cannot be taken from him but by 
* on gath; and no la ob iged bim to call him to the proceſs, diſcuſſing” the principal 
debtor z\ſeeing, by your engaging,” vo undertook that hazard, and you was ſo far from 
being ignorant or forgetful, that, by letters produced, you- acknowledged your being cau- | 
tioner, and defired the accounts migut be fitted and Clenred ; and in a diſcharge you gave 


ur teſief and recaurſe aguinſt Rim for your 
cCautionry. The Lords found Muirton liable bat then he contended he muſt be heard | 
- © againſt the accounts as *as if he were in libello, ſeeing the tWèo decreets ägainſt Murray were 
een er alios a as to him; 3 and he muſt be allowed to objec againit the relevancy ang 
| - probation” of each article, as if there were no ſuch 'deercets, | but the affair ſtill in- 


4 5 ; ” 1 ute, ſeeing their colluſion could not ſeelude him from all his objections and defences. Ar- 
5 55 feiere, The affair was managed with all the co 


n ention poſlible, ſo far was it from any col. 
luſion ; but if thore were any defences either ariſing en falſo vel jure, omitted by Murray, 


Sit George Hamilton was Willing to receive the ſame ; but to lay open his decreers, and be- 

| = gin de novo, ro inſtruct every article, was both unjuſt and impoſſible, as has been refuſed. 
both to cautioners für executors,” nd in arreſt ments, Dury 4th March 1623; Wood conta 
the executors of. Ker; and Stair, 24th June 1 665, Irvin rontira*Strachan,- where a decreet. ; 


ed againit the 
Cautloner, and he found concluded thereby, thougli he was not called. The Lords found 


it was competent to Sir James, the cautſoner, to found on: any thing eitber in law or fact 


that was omitted; and for that end the whole count · bouks and inſt 8 -6ught to be 
ne him as to any articles already 


; = determined, either quvad relevancy or probation, elle de ſhould be no Pris litium, and 


there might be a dag and interfering bet wixt the interſocutors already 1 e in the 
8 and thoſe that might happen to be given in reviewing it again 4 

December 23. 1707 Ae contra Maxwell. George Waise Stank being Abtor to 
Hilbert Irvine, drover, be: -pays him L. 100 Sterling of it, and obtaias his diſcharge. 
Sir William Maxwell of Monreith, being creditor to -Halbert, adjudges the Tight of that 


* 8 debt from him ; and purſuing Stank, he founys' upon his diſcharge; againſt which it was 
3 ohjected, that it is falſe, as bearing to be wrſtten b ; 


y David Reid, and offered to prove it 
was not his hand- writ. Anſwered,” This happened by pure "ipnorance and miſtake ; for a 


"3g 5 5 . 2 "4 ſcroll of a diſcharge having been defired to be ſent from. Edinburgh, as a direction to the 


dountry writer to form t, the faid David Reid accordingly Tent a ſcroll to one; and, in 
copying ix, he followed it fo verbatim, that, inſtead of inſerting his own name, he inſert 
David's, as if he had been the writer, and which. is offered to be pr yen by the witneſſes 
© inſert, that it was truly ſo. Replied, By this confeſſion the deed is at leaſt null, if not 
falſe; for it wants the writer's name, the writer inſert not having wrote it, and the true 
» titer not being inſett. Duplied, In fortification of the c diſcharge, Stank offered to prove 
RR, the real numeration of the money at the time of the diſcharge, and that it Were extremely 
bad for him to loſe L. 100 Sterling, by ſo innocent and ſimple a miſtake. Tripiied, No 
ſuch probation can be allowed againſt: me, a ſingular ſucceſſor ;-like as delivery- of money 
zs not probable by: witneſſes, ſeeing they may de ignorant upon what account, quo nomine 
viel animo it is done. The Lords ſeeing a dleclaration of Halbert Irvine, the debtor, that he | 
truly ſubſcribed that diſcharge; 3 and that the probation was only craved to adminiculate 
And ſupport the writ, they allowed the inſtrumentary witneſſes 1 examined anent theit 
3 ſeeing the money actually paid. for ſupplying the defect. oo 
TDaden die. Pringle contra Johnſton. Ma rgaret and Maty e daughters to o John 
e Pringle of Woothead, purſue Robert ab of Straiton, in an exhibition. of papers 4d 
Aetliberundum before the Sheriff, and obtain a decreet, which hefuſpends on khis reaſon, = 
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_ exidents ie chem both, unc de hac [greater intefeſt in ein chan they; and Stairt % . 

e 33+ ice, chat this is a-pood defence againſt deliberapdums. ' Anfevered, 1t-wasner 
 Fanpatent, now after a decreer, and however the condeſcandence-0n the: date of a feßilt s? 
ion. wasſathicient in a reduction, Vet it had not yer-raken place in ſuch exhibitions, The 2 
| Lords ſultained the defence avto.any writs tegist ate in theSeſſion-books-in/Edinburgh; bot 
not as to writs in the Chancery, or inferior courts, and ordained the condeſcendence quod e 
theſe to be taken in; and though it Jooked:rao contentious eo put the parties to ſo heb 
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unneceſſary expence in extracting, yet the defenders Ming an intereſt in the papers did & 
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Ein, to the deceaſed Sir William Scot of Harden, takes out an edict to confirm himſelf, ecke: 
_ ..cytor to him before the Commiſſiry of Lander. Dame: me Niſbet, Sir William's relictg, 


4 9. 3 
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compears, aud competes on a diſpoſition and mutual contract, -paſſed berwixt her hobbagdd |] 
and ber in ann 1688, .Jdifponing the Whale moveable eſtate he ſhull happen to Sac a6 <= <4 
dime of hisdeceaſe, and craves to be preferred to the office, [ſeeing Robert, her brother in- 
lav, could have nothing bar an enipty name, che benefit of the whole executry being con.»  - i 
|  eyedto her by the ſaid diſpoßtſon ; in Which competition the edicts being advocate to the Ml 
. Lords, it came to be debated which. of chem ſhould: be preferred to the office. of execut x. . 
185 And it was alledged for the brother That he, as neare(t of kin, was founded jurt com- > | 
mum, and:theprin;ed inffructions given to the Commiſſaries/in- 1666. . Firſt, His right of -- "Þ 


blood, and jus in re, was undeniable ; for as he is heres in mobilibus, ſo his confirming exe . 
_euror is his aditiobercditatis mobiizum, and nothing can bar or feclude him but a nomination - MM 
cod an executor in a teſtament, Which is not pretended that Sir William did; and fo there 
_ " being no teen here for ſuccellion en teffamento,” it goes to him who can ſucceed! ex lege, WB 
And nacurally it falls to the brother; and this is conſonant to the Commiſſaries inſtructionss. 
Au their methoch of ranking, vis, the ex2cntor-nominaror,-or teſtamentar primo loco; ang —_ WM 
| » falling of that, or they refulng to accept,” then the neareſt of kin, and in the third place 
ie erechtors; but a peneral Giſpoßtion gives no right to the office, whatever it may do as f 
do the goods, And che 26th att of parl; 1690, gives a privilege of confirming to relict s. 
beairns, neareſt of kin, and ſpecial aſſignees, but takes no notice of general aſlignations P 
he oni come under ehe rank and notion of creditors, and after the neareſt of kin, M ʒt 
. was contended for the Lady, That ſhe Raving an ample diſpoſition to the whole moveabfſe . 
| eltate, it was ſtronger chan a naked nomination of an executor in a teſtament, 'wha had burt 
a  @ ſhare for executing the defunct's, will, whereas ſhe was univerſal legatrix; and law hass f, 
Aways rejected and repudiated ſuperfluities; for how incongruous were it, to give Harden 
_ theofice and mere adminiſtration,” who could have no poſſible benefit by it, but bchoved + 
_ *foreltore it axcontinenter to the Lady, by reaſon of her clear right, et fruſtra petis quod mor _—_ 
+ -» 88.rettuturus; and to divide the e from the goods is moſt inconſequential; and though ' il 
| _ , A general aſſignation, by che act 1690, gives no right to intromit till a confirmation, yet if 
BY they ſeek it, ng Commiſſary can deny it; and it were ridiculous and inconvenient, bat a 
_ - hareritular-execotor have che office, and another the whole proſit and commodum; for what 
| + could be expected bur chat he would either embezzle the eſſects, or lie by till moſt of them = 
= periſh ? and though ſhe be not deſigned executor, yet by the clear conjectured will of the 
daefunct ſne is moe, which muſt be the cardinal and chief ſtandard to regulate all fucce. 
1 ſions ; for he is nominate and appointed to ſucceed her huſband in his whole moveable 
kate, with power to her to ſell and diſpoſe upon them at her pleaſure, and ſhe may have a 
Wo ſpecial and particular affection for ſome ſpecies of moveables, which her brother-in-law 
might put away if confirmed. And there was no need of naming her executrix, for it is 
more than implied in her general univerſaf right, and may be conveyed in equipollent 
terms, as the learned Swinbarn, in his treatiſe of Teſtaments, part 4. F 4. ſhews, that 
cgi conſiſtorial courts do not ſo much regard the words as the meaning of parties. So that 
lil the defun& ſay, I commit all my goods to the diſpoſal of my wife, or, I make her Lady 1 
p9f them, or legatary to all my goods and chattels, they are as good in the conſtruction and | 
de of the law. as if he had per expreſſum named her his executor, Juſtinian having repu- 
diated ſcrupuloſas verborum fguras; and ſo among the Romans, if one made another minus 
forum bonorum, it was 2 good inſtitutio beredis, though he did not expreſs the word beir. 
Aud by our own municipal law, where a diſpoſition was made of heritage in a teſtamentory 
„ tile, it was ſuſtained ex voluntate defundti preſumpta, 3 iſt January and 14th Nov. 1667, 
„ Henderſon, both recorded by Stair and Dirleton; and both of them obſerve, that on the 
_ ad July 166%, Sinclair contra Cooper, a ſimple aſſignation to mails and duties in all time 
domiag, was ſuſtained, as importing an obligement on the heir to diſpone the lands heri- 
deuably and irredeemably in favours of the aſſignee; then "muito magis muſt her abſolute dif. 
* poſition give her right to the office of executry. And what a ſham piece of pedantry were 
Fes co prefer the brother, which in the event could be nothing but an empty, uſeleſs, and 
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Tei Dougal and Guine, niefitioned 3d July 170%, he, rather than undergo trial, electing 
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" us too inal; had never accepted of it. Therefore the Lords modified L.. 5o Sterling, to 


.  _ relerved the conſideration. how far back this aliment ſhould go; and it being demanded for 
| Thvergelly, that ſome partial modibcarions, for aliments being given her before, in the int. 
Fim, might be defanlked from the years now decerned for, the Lords refuſed the ſame, but 

| . _ "deelared they ſhould be deduced and allowed out of the years prior to the ſummons, when = 
| he fame came to be determined, m regard ſhe had all that time been borrowing money, - i 


* 


Au paying annoalrent for it, through his default. 


December 31. 1707. Lord Forglen reported Cleghorns contra Yorkſton. John and Alex 

|  - ander-Clephorns, James Henderſon, James Inglis, and Alexander Wood, being rackſmen 

| _ -f the town's impoſt of two pennies on the pint of ale, they borrow from Sir Robert 
Ma hieſty 5000 merks, to help them to pay the tax - duty. John and Alexander Cleghorns 
being charged to pay the money, did accordingly make payment, and took a diſcharge 


„ OTE. 


ok * own two parts, and an afſignation againſt the other three, whereof Wood and 

- _ - Henderſon being dead, and broke, they purſue Agnes Lorkſton, reli& of Inglis, the fiſth - 

_ _*obljganty on the paſſive titles, not only to pay his own fifth part, but alſo a third part 

df the two bankrupts who have failed. Alledged, The bond wanting that neceſſary clauſe, | 

{ ” , obliping them all conjunctiy and ſeverally, her huſband was only liable pro rata for his 

|. _ fifth part, Which ſhe was willing to pay -* Anſwered, Tho? that clauſe was forgot, yet it 
Hoe the equivalent, for it bore them all to be obliged as full debtors, which could admit 

ns gißer interpretation, bat that all the five were bound in ſolidum for the whole ſum; 
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March 1699, ae in New: Caledonia, Wbereb he leaves che ſaſd L, oo 
Sterling io Francis, Hay, taylor in the-Canongate,: his brother, 'and'Sara Hay,” fpouſe ſo 
tte ſaid Francis Ker, his ſiſter, equally between them; and having died there, his brother 
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. Francis confirms himſelf executor dative as: neareſt of kin, and upon this. title. uplifts the 
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all foms, from Sata Hay, his wife, be 'parſues her brother for tde 


and founds on the teſtament. Aliedged, It i 4 null deed; for rms,” It does not deſign the © | | 
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| © granter, bur only. I underſubſcribing... 24 It wants an execygor Which is caput en funda. 
wentum teſtame mi. 31io, It does not bear who was the writer. Anſwered,” Quphr to be 


repelled, 1% Becaule his naming Francis. and Sara Hays, as his brother and -fiſter, goes 
” . fulfielently delign and elrcumitantiate, him.) 2d0, There needed no nomination of an exe. 
ceutor, for he make an yniverſal legacy. of his whole means to his brother aud ſiſter, | To 
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— rhe enen, , . 
ſet to. improve it; aud beſides,” it has two witneſſes inſert zo ſubferſbing. The Lords 


-' conſidered it was done among {aldiers,. auc ze a place where there was not ropia peritorum, = 


and cherefore repelled the-objecions, © and. ſuſtained the teltewent as a probutive writ, 
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. © Months of the. debtor's. death,” he purſues: Daghnnan, io communicate io bim a propo! 


, with Tundry- other goods 5 ac being "within" the ſh 
tional paft of What be had inrermeddled-with, in _refpect of the act of federunt 1662, bring. 


| - therefore, 1 being firit confirmed, all you could in law do was” to take out a dative od o- 
wia or mile 'appretiata,” or ad now extcura 3 but you could not confirm opon the ſame = 
funds and ſubjects 1 had affected before von; and this was not the habile way of doing it, 
blut enz to get yourſelf conjoined, or b executor, as is tt 
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himſelf. And the ſecond rettament annalled in Lees's caſe, wa 


— confirmation was found null Within this 'twelyemonth detwint Lees ang Dinwiddy. 4n- 
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des months, either to confirm, or do ſome ciigence apainſt the principal executor, to give 
them g right co a proportion of the {abject confirmed, or the value of it; aud this is x 


))) . of Tederuor, "which allows them within the | 


at are within year and day part paſſu ;. and zet every_creticor mult, appriſe or adjudge for 
„ becawe it was a teſtament 


the ger of ſederunt,” 1a 


ddtises but this will not bold in creditors. confirming, Who, k 


November 1679, are obliged 10 confirm no more than what will pay their: own debt. See 


Stuair, t, Exeeurry, § 68. and Mackenzie's Inſtitutes, p. 333. And ee it were an ertor, 
yet being the common practier through all the inferior commiſſariots, it is ſufficient excuſe | 
peo præſeritu, as was found in a paraſlel caſe, December a 4th 567 1, Duff contra Forbes, 
pete errer communis quodanmode fecit jus. And, by the 20th act of parliament 1696, tbe 
founding. on an executor-creditor's confirmation does not defend a itious-.mtromircer pur-. 
ſued, unleſs he de rive right from bim; and the leaſt that can be allowed ro his confirmed 
tdeteſtament, is, chat it may hays the force, effect and validity, of s citation, which, it is 
 - yielded, would have brought him ix par! paſſu with the firſt execator, © The Lords found, 
whatever defect might be in his confirmation, yet it was ſulfcient o give him the benefir 
of coming in pari poſſu with the firſ executor, the expence of che firſt teſtament being al- 
ways deduced'prime./oco., and Mr. Ramſay diſcounting what the inventäry confimed by 
Akim extends to more than the 40 bolls of yictual confirmed by them both. 
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Eadem die. The declarator purſued by Sir James Mackenzie and bis Lady, contra my 


* 


Lord Mount: Stewart, mentioned 13th November 1707, was this day adviſed. - Sir James 


and his Lady inſiſted ro-have it declared, that, by her father Sir Gebrge's .nomination of 
© tailzie, her ſecond ſon was preferred to my Lord Bute's eldeſt ſon; and therefore the 
aid Lord Bute's eldeſt ſon could! not be ſerved heir to Sit George, ſo long as there is a 
| -pollibility and hope of a-ſccond ſon of the ſaid Lady's body ; and therefore his ſervice be 
+ hoved to {top during the: dependence of that event. Alledged for-my Lord Mount-Stewart, 
That he had no legal contradictor, for my Lady Langton herſelf was neither called as in- 
ſtitite nor ſubſtitute; and for her ſecond ſon, he was a non ens, and at beſt an ers rationis, 
a2 palible being, which might never have an entity in nature, and fo irhere was none that 
| had'title nor intereſt to purſue this declarator; whereas in Rothes and Melvil's caſe, Sir 
William Bruce, as donatar to the non-entry, - carried on the proceſs; and ſuch thin fancies 
And poſſibilities can ne ver ſupport this action. Anſwered, The mother's intereſt was ſuffi · 


\ 


C * * . 
"4, " = yy b } 
/ a . * 4 5 


* 8 x 2 


o $ 1 * * \ * = 
22 s 1 5 * 


. £4 Ak, 5 j 5 p 0 We 
x 32 . $4 ” * by 7 * 2 U 1 
, ö * [ * F * W 4 ; 1 
. a 5 . of N. 9 vs „ 
>; 4 X. 4 > Aa * * y * « L: : . r ' 
ve 33 9 of | FOE Gr Br IE; oo 8 i 
. oi er. 4 ' me - ö p 4 4 
4 6 r þf | # , p 8 8 © 25 c X = o * 0 N ; N . n OS y » 
4 hi 8 i A: ; 8 3 ” f; N % N 
y „ 1 4 7 1 a £4 . 2 1 . * 1 C4 G * 4 1 
; * 8 n * 3 ö wg 1 * ' 2 * © I Wo 
£59 & : : N 1 \ ; 1 Y 2 2 + * 97 4 * Wot #4 I 99 
4 + , - — # A * Y = " 5 * % * 
. * . 3 43%, = , — 4 
"4 6 * 1 * N 5 a | 
: 5 8 . . f 


: ; o 2 
4 v4 © will * Sk 
Yr. N 54 k 58 80 x 2 s 8 
\ 2 L 5 N j > : 
* N F A - 5 
1 bs v7 
bo hs ** & & 1 
4 7 4 : : a - 
Be” 8 4 1 ** E J "ij 4 ; ; 
„ * { * 


* BOLTS vi 
FF t ** > 
„ PORN a 
3 ; | . 
1 7 © * 7 8 
2 PT N ” HOT © OR BOW 4, 19 e 
— : > 38 1 . 1 5 ar 1 3 
* . : | io | Ws 
v ; c - 4 , 2 
> * ö : 5 5 
f | rr 4x 05 
. * , 


4 


8 * Ws 32 1 | <2 * 
i nnr e eee 
. * — 
5 - N * 
ſeco f 


7 4 


debate ti proce po 0 %ͤß ĩê?ð;!E7̃ 
„ Fei to ſucceed mot de con. 


dig. Yo nd as this is conſonant to the cot To ir quadrates preciſely with! 
e practice; for; ſuppoſe a Tori die, his father can inſtantly ſerve kimſelk heir "to m,, 


> "de Pulp. of pupill. ſubfitur.\ and f 28. o. 


* 


* 
$5. 


F. . 


allows him preſently-ro ſerve heir,” And the ſame holds where a ſon dies, leaving #'con- .. 


* 


ge J 


* ” 9 * 
1 3 
- . - 
oF ai. TR ** 1 
# N n 
4 5 9 
xi 
I ED . i 
1 . ' 
FIN A 
* 


1 


2 


ee > 


| - ptovidence, that where God has not thought fit to beſtow an heir at the time the W 
fee opens, Fer that heir muſt be Kill waited for. though for a tract. of many years. ut. | i 
© \ fwered for Lady Langton, That the inſtances adduced are altogether foreign to the preſent 
Adaebzte; l adliriones bereditatis mentioned, are all ſubeh dome legitima ab inteſtate, but 

a 1 noways hold in tailzied and conditional fees; for, 15 the caſe, / one” were named to the . £2 | 
|  ſeeof arailziedeſtne-under the expreſs condition, if he marry ſuch à woman, will det be 
law affords many ſuch examples; and put rhe caſe, when Sir George Mackenzie“s ſon died in 
Ocker laſt} that his two daugliters had been both alive, and neither of them had a ſon, wil 0 
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gu men team chat Sir George deſigned that Mr Sim,” or bis brother's ſon, the nent i 
* Br, TAG +: 5 2 -4 x #« <1 883 2 FO - 5 8 1 ' SOS I Ng * ; 5 "Rs i = 4} | 
' © branchof the tailzie, might,mmediately ſet ve heir and enter, to the ſecluſion of bis daughters i 
| Jong, * Certainly no; but he would have ſaid, let him wait till it appear that the ſons b / 
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uh two daughters fail ; neither is this doctrine new fot Anton. Peregrinus, à famous 
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_ Italian lawyer, in his commentary de fei domi, art. 22; N. 74. ſtares it in lemi, undd 
feſoſves it in her favours, that the heir neareſt in being, muſt expect the poſſible heirß till hge | 
Total kan; and fo does che learned Voet, ad lit. Dig. de bared. inſtit. art. 12. Even ſo Sir 
Seofge's two daughters being married into two ancient honourable families, Bute ane 
- Eaton, and he was to anxiety ſollicitous that his own memory, repreſentation and eſtate, 5 
bol not be ſwallowed up and confbunded in theirs,” by their eldeſt ſon's ſucceeding to 
him; put in bis nomination he ſets his invention, which was not ſmall,” upon the rack, to if 
ep them Teparate, and to avoid this jumble, which hazarded the extenfion of his o W- a. 
nn tra the Roman law was ſome what nice, in allowing the inſtitution of an incerig per:. 
Ae er e poſthumoss, yet the poſterior conltitutions mitigated this rigour; and the cuſtoms | 
_ of all the European nations have now receded from theſe notions,” that hack more the cha- 
ritter of ſabtilty, than of ſolid jaftice. Replied for my Lord Mount - Stewart, That the 
_ © mice ſubtiltics and fictions of law ſtood more in my Lady Langton's pleadings than his, who 
run alf upon remote poſſibilities and non- entities, cujus nulla ſunt accidentia, and deminium be - 
ii ehe correlate term to a dominus or proprietor. Here there is neither in rerum natura 
. _ but a dominium of a large eſtate ne domino; and by the French law this is made  '. W 
very pl 


_ "very plain, where le morte ſalſit le vif. as Tiraquel has learnedly explained it, no fobner is 
', .., the breath of the laſt fiar out, but the next heir in being is without any formality 
_ Inveſted and ſeiſed by his predeceſſor's death; fo that there is no waiting for poſlibi- 
Nies, fo great an abhorrence has law againſt property being without a maſter; 
din the ſtile of our brieves of mortanceſtry, he who is the neareſt at the time 
mut be recoured by the” inqueſt to be the /egitimus et propinquior bares, he being proximus . 
den nemo antecedit ; and they cannot regard the imaginary right of poſſible heirs. And as 
he citations from the lawyers, Peregrinus only warrants his aſſertion by the authority 
e Lidivicus Romanus, and cites Paulus Caſtrenſis, and Alicatus againſt him. The goo? 1 
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dee und La nn Bornbank, ir b zeing Poren rh oor he ſiſted 
1 on hid pon of preſentation, Lawers' produced apalſcd- ſuſpenſſon . 
Jaa 6. 1708. living of 'Gribron being debtor U bond to Iſobel Wen bep r 
100 merks, be, by her teſtament, names Francis Maxwel of Tindwal, her fiſter's ſon, 
by: be her"Excencor and univeffal Jegatar; and be having confirmed this ſum uncheharged 
Sribron, hel ſoſpends on double poinding. that he is likewiſe diſtreſt at the juſtance of. 
. Binclait, another ſiſter's ſon to the teſtatrix, who cluimed the ſame by virtue of a 
miſſ ve letter written by the faid Maxwel of Tindwal the executor to Thomas Sinclair, 
fihet to che fail Francis, whereby Tindwal ſeems to acknowledge he was only bur truſtee 
for the ſaſd Francis behodf, - the letter bearing thir words, That he had dealt with the de- 
fuer do give | that ſum to the ſald Franeis her ſiſter's ſon ; but that ſnie anſwered) his 
OY negleQed 1 her, and thereforegſhe would leave it to himſelf; and if not;ſhe would 
- Either 1 ve Tt to Gribton the debtor, who- was likewiſe a relation,” or bequeath it to the 
poor, and rather than ro'go ſo, he had'aCeepted it; but declared what he did, Was purely” 
—_ dhe nn Frincis her nephew's profit; and though he afterwards adjects. qualities, con- 
: 1 and burdens, yer the word. purely imports a truſt and behoof, and therefore the 
money malt belong ro che fiid Francis. Allauged for Tindwal, That he faithfully performed 
- the trat re Joſed in him by the ſaĩg Thomas for his ſon; but not being able to prevail, he ac- 
pred of it; and ſeeing there is nothing to conſtitute or inſtruct a truſt, but bis own let- 
tet, Wröte irh ſo much eandour and ingenuity, they muſt take it as it ſtands ; and che 
Ae 0 poreſy for Franeis Sinclair's behoof,?? is fully explained by what follows,” thar he 
+ willing the'money- be bis, if he ootlive his minority, pe be dutiful to his patents: 80 
ia Kean never es from uplifting the money, either principal or atinuthrencs, he 
as executor having the ſolu jus erigendi. Anſwered, It was evident, on peruſing the ſtrain: 
of the Jetter, that Ss — only an interpoſed perſon and a truſtee; for other ays/ he Would 
never habe wrote in ſuch a ſtile. diſcovering a plain C 40 and conflict, betwixt the point of - f 
Honour an conſcience on the one fide, and ſelf-intereſt on the other; and theſe conditions 
ow adjeRts are only 1 invented er poſt fate; and tlie defunct has taken his pro 
adve the ſaid Francis Sinclair. ne .ords thought that the truſt being no otherwiſe 
Sat by Tinds al's letter, ir muſt be taken in the terms it ſtands; and though 
eee Francis to himſelf as to the property of e yet he had clearly ſub- 


was adpe of; rHierefore they allowed him to uplift the principal-ſum, bur put him 
to id 4 ution 1 5 Nc the ſaid Francis when major. All- the queſtion aroſe,” if he 
Ha lacrate the annualrent medio tempore. Some thought by the letter, he had gifted onyx 
- the property of 'the principal fam; bur the plurality:of the Lords found the annualrents in 
the fame ca d Heat he muſt find caution to reſtore them alfo in the event af his at. 
DT messe v and'carrying dutifully, wichoutfallug H Into! ee ee and Wen _ 
Im the terms 6 the ſaid etterr e ü 
5 . be January 12 1 708.” Sir Alexander Sifuron of Merſint nich ern given 2 L. 100 "EY 
: 1 to the African company, as 4 part of L. 400 he ſigwed fon Sir ee e 
. "ne Culture, his ſon-in-law, James Blackwood, Rochead of Wikkigf6mhill, and other cre- 
: © vditors confirm themſelves exccutors-creditors to him in that ſum, by the commiſſaries -of 
_ *Edinbirgh.” „Sir John Swigton, his nephew, being alſo a creditor, he confirms himſelf 
7 before the commiffaries of Lauder; and in a competition, Culture, c. craving preference, 
s being beſt confirmed, Sir John objects, that they had confirmed in the wrong court, for 
| bs eſtate lying in the Merſe, and his Lady and family there, and it being his principal 
meſſuage, the confirmation at Lauder was the moſt formal, legal and competent, in which 
1 Juriſdiftion his lands lay, eſpecially conſidering thar he died rhere. Alledged, That by his 
tation as a Lord of the Seſſion, he was tied to Edinburgh for ſix months in the year, "and 
His attendance'on the bills, Sc. even required a part of the other ſix,” ſo Edinburgh be- 
Hhuoved to be his principal reſidence; and his going to his country houſe could be looked on 
"as no more, but a receſs for his diverſion and recreation, and Edinburgh is the communts- Patria 
10d all Scotſmen, and ſo mobilia ſequuntur perſonam ; and where he moſt reſided; there his ef. 
905 fects muſt be Gaftmed. Anſwered, Where a man has more domicils than one, (as the 
molt in public offices! and ſtations have) the characteriſties to diſcern the principal, are, 
© wherehhis wife, family and ſervants ſtay, wWhece his land · eſtate lies, where he chuſes to reſide 
2 when the affairs of his employment ſuperſede his attendance, and where he happens to die; 5 
5 ho all theſe concur for his houſe at Merſinton to ſuſtain the confirmation by the com- 
bo miſſary of Lauder; for there he had fixed his eſtate, there his Lady and family dwelt, 
_ _ "there he laboured a room, whither he retired in the vacance, and there he died, / 7. C. ts © 
alis, determines a principal dwelling, and defines it thus, ubi quis larum rerumque ac for- 
|  Timarum ſuarum ſummam conſtituit, unde rurſus non fit diſceſſurus mit aliguid age avocet, 
3 0 it makes the principal domicil to follow his property; and if he by his ſtation and truſt 
5 led. to Ire 88 that is not EA to be anime o remanendi, nor wy" free option, but 
CES rather 
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ed before mejorit y, or diſobliged his parents, which he alone . 80 
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principum confilianij lictt per deem anna in ure, Aan non. identar. ibi. domicilinn, .. 
® traniſſe, quis nan avimo in ur be domicilium conflituendi, ed rations | officii.,ibi vivunt 3. and 
miffarz of Brechin, was prefered, 10 che confirming, his-reftaments before the commuaries = 
of Edinburgh,' though the hed lived half a year. in Edinburgh; becguſe he was only 
 there- attending bis 4aw-buſineſs, and ied; the bulk: of bis family liviag t Panmuir, * 
Some of the Lords moved; that bob places might be teputedd his demeil, and fo 
both oommiſſariats Were his forum campeſent, which would brigg them in pari paſu, 
eech conßmat ion being in ſuo genere formal but the vote was ſtated, Prefer the cnfirma·- 
”  . tion at Edioburgh or at Lauder g and the Lords being equal, fix ,againit p, He Preident, 
©. decided it in fabouts of the confirmation at Lauder, and, ſo. preferred: Six ſohn Swimon. 
If chere had mot been two canfiemarions,//it was thought the, teſtomengsonfirmeg at Edin- 
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not prejudge chem, and therefore preforred the creditots, legatars to this preſent, Earl's 
JJC. x 1 fey Oe 


be void; but if he failed in ſo deing, then his bond ſhould ſtand in force againſt him, and v 
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4 ro 3 — — Ther Ri 1 e 8 wy EPEY offer 
= "way of nftrument 10 C's old 7 of theſe teinds, ſet 1 8s > ar Mer, 
Ws: and craved to be free” ns bond, in relpec he had 3 500 1 5 5 
able right ; and being charged on bis Bond for the L. 180 Thar . 
beter Fight, not only by chat tack,” but, as patron of "the Td 7 e he. ha Fake 1 
bp dhe ger of parliament 1699, "both to the parſonage * reinds, above the; mii: 8 5 9 
1 E  ſtipe 1 5 and likewiſe hid never been in uſe to paß any ſach teinds for bis Je . = 1 oY wh 3 
be he p reſcribed e an une Wpich law: Ha e tor boned an einde tho!" SH :. 
3 1 A they wore Faded ina Fo Ben to theſe. reinds by an expreſs- et „ ́? 5 
* poſſeſſion, | by ferting racks and other decds of property; and by his on inſtrument pra- by 5 _— 
_ -daced,” it appears, that h=bruiked” ly racks: from them; fo efto he were nr that can} * 5 * n 

gie kim ve right, when it ie en Jr ß 1 « 1 
| conſent now to roar to ad riglits, they not having been produced before: YE bp. Pw 

Wer 1704, he being -expretely mired by; a ſpecial clauſe to that period of time; = CEL 2 

and, by che act of ſedernor* 17th November” 1592. the Lords declare they would in al "6 e 

time coming ee in clauſes irritant conform to che preciſe words and meuning W 
ee 7 roth July 1625, Nairn contfa Napier, where nine ſcore of days were: - . 7 _ .* 

allowed to purge, They would not prorogate nor enlarge the time an) farther; and . Il 

ny Lord Bürgen had feven months to perform, and now ſome years have ſince Fun. Re ” 7 
3 plied, Tho there bad been no back bond granted at all," yet Bargeny might reduce-his bo = * 74 MED. 
Elton "Indebiti en errert” fatti dati, as granted on 4 Auppoſition® ie had no -right-10 „„ 
his teinds, hen truſy ne lach; but * is mote; Mr Cochran — he wilt admit any Bo | 

| valid right mall be produced d. re Whitſunday 1704, and which i fecei vuble even after — 3 bo CY, 
term; ay till he obtain a decreer dechring the irritancy, which he has never” Jet ey * I e 
„ fi uch claufes being odious,” and like che pacta legis commiſſoriae purgeable at the bar, 
2 is clear by Stair's inſtiturions,” #6. Ait. 18. anent declarators of - clauſes” irritant, and 
_ by Sporſwoodl's- deciſions p. 238,4 di the Practic, 14th Jaly 1675, Old College of Aber- 
dee kontra the Earl of Northeſk, and others, Wbere all ſuch + clauſes are found Fotgeabls. 
The Lords found Bargeny'sallcdgeances upon his better right to thir viearape-reinds was et 15 5 3 1 
_ receivable, notwithſtandinig/the term taken by him for producing bis better right'was. 1 55 > Jo 

_ elapſed; and remitted him co the Ordinary: to hear him on his defences, both as eee and + „ 

_ as having preſeribed an eKemption of immunity; and the colleges reply s 
nd poſſe jon, either 61 the teinds themſeldes, ipſa cor pora or the weit due. A 
January 10. 1708. T e ereditors of John Davie,” brewer, competing. The ſaid John 

be is debts to exceed his effects and eſtate, either —2 jo perſonal, be makes a d 
"2 f lirion of the whole, in favours of his creditors mongſt them, conform to a2 
ſiſt. John Watſon, Who has aſſigned his debt to 7 Phil , bervant to the Earl of... 

Sehe, Chancellor, being crediror/to him by an beritable bond, in 170, for 3000 
nierks, When the ramour of his breaking riſes, he takes infeftitient thereon; on the 4th. 
December #704, and purſues 2 poinding of: the ground, and, after ſome debate with the 0+ 
ther ereditors, there is a decreer preferri ig him, which was extracted on Chriſtmaſs — 9 
. of which there is 4 ſuſpenſion offere@$ on thir reaſons; that it was ſurreptitibully and 0 1 
Precipitantiy given out, very ſoon after its reading i in the winute-book, and after # fcroll 
Was demanded, and ſo cravedto be rep ned, and heard againſt the validity of that infeft- 
ment; becadſe, by the zth 20 1696, ſeilin taken on a diſpoion or heritable bond, tho“ 
never 10 long prior, yet if after bis: becoming bankropt, is is declared to give no preference; Ws 
bat e , he Was notourly inſolvent; and in melifatione fuge, and running to the Ab: 
dey for fantuary „ when this ſeifin was: taken, and fo muſt reduce on the ſaid act. An- 
__ - ſwred, That ey opponed the act of regulations 1672, eſtabliſhing competent and mt. Fe”, 
ccc in all deereets * foro contradifferio'; ; and ſo it is, this was not proponed in the firſt — 
inſtance, and conſequentiy not recbfvable now; and it had ſtood twenty four hours in ths 9 
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5 minote book after reading; and the being extracted on Tule-day is no nullity. And 9% 
tddey were reponed, yet the reaſon' of reduction is noway relevant; for the ſaid act 8 
No fixing the marks, characters and ſtandard of u bankrupt, requires expreſsly horning and 3 
- Caption before the deed quarreſſed, wlnich cannot be fübſumed in this caſe. " Replied, That, 8 . 
on che zd of December 1704, the day before his taking the ſeiſin, there is a warrant of 
:  Inprifoginenr apainſt him, at the inftance of the Commiſſioners of Supply and Exciſe, for 
dis deficiencies in brewing, conform to their power, hy the 14th a&-1661,- impower- ; 5: 108 
_ "mg them te quarter and impriſon for the exciſe.  Duplied, This Jobs not quadrate wie 
te terms of The act 1696, which requires horning and caption, whereby: creditors by „ 
15 ſearching che registers may find them; but this is a general warrant, where his name is 
foilted in amongit a hundred others, And can never ſatisfy: the act of parliament, requiring 4 
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_ — horning and caption, which preſuppoſes a pre vious charge, 7 riplied,” In a parallel caſe, 
"oY 1 05 Jul Ld as one ny To e creditors of "Walk, os "RP ſuſtained . 
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In TE 5 15 e on and farther ſecurity of a debt owing by the inde 
1 5 * in ſueh a manifeſt fra 


2 Wo . . i ment; 15 this 15 as pood. The” . 

7 TY 8 1 on the act 1696. in regard there Was nie declärator depending thereon; and W 
3 85 ; Could not be tecelveck in futnmarity by way of ſuſpenſion or erteption 3 but an executed de. 
=. | Clarator-op bankruptcy being produced, the Lords received-the- declarator. Hoc ordine. 
1 1 in unde. fett the price of ſome goods he ent him from Hillind. Waun * 
* 5 5 order and commithon, in) at 17033 „ and tho! they were taken en ins Dankik 
. I, - Reach privateer, yet” anaquarquee 


* Wy | ich: ſailed Wich the Zeland convoy;'bur ſo it 4 
Ke; 2 When the lent market of fiſhes was over, and 2 
RR oh ang my letter had an alternative, either ſalmon or plaiding, and therefore Voir might "= 72 4 
E 8 = the: laſt, if:you could nor get the firſt. "Replied, 4 aQted for you as 4 did for myſelf; 
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4 , . 5 | | 1 or acceptance Keplied, That foreign bats! 


© | *tinguillvalbcheſeobligator | 
1 = 24a} endleſs pleas would ariſe. Neither is the retiring and taking up theſe! bills a ſufficient 
33 . for they are oft times not at hand, and for one ſum more bills are drawn; nei - 
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rds refuſed the bill of ſulpenſon. Anh reafohs of . 
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0 i 55 Faun) 13:1 708: Patrick” Fletcher, factor. at Rotterdam, purſues Alex under — 


m have retention 2d: | eompefation: for the price-of® 4 parcel. of ſalmon, If 


b * 5 


due rei Nit (uo dem ne, they were upon your! riſque, nd. 
The 3 mult” have-allowance for them. Anſwered,” The hizard mutt y upon: Neid himſelf; 


f pet ic nor obſer vethe terms of. my" "mandate, * dich was to ſend them-with/char Mee 
bey came nor then, but long after, 


es-\ mandati” ſunt i 6 ermines cuſfadiendi; 


% Ee 5 for 1 had a a? ſalmon in the ſame ſhip,” which Was Joſt as Well ab yonrs, and I'gaye , : 

= 3 which yon did not countermandz and thougb I had Wanted a. | 5 

„ 4 + . commiſſion; yet it was nepotium- whiter g. pen my part, tho eventually they were 
Qing bona fide, cannot be niwerable, 0. 


Herever as che p roceeds of his goods, Bor as his letter Book to: ſhow he had adver- 
| Dk that 1. t ſeemed to be a : s ſb fatto, they: repelled the. 
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BN” ; general ſcharge rom R Keburhnot-of all bills, 1 bord, rotes nd. eben ebenen 


not the bill ef I, 3% then on Him he Votes to end it; but inſtead Moo he — 
ee; te owed a leſſer ſum: and be having charged 
= _  *Newgrange* en ite he: ſuſpended,” chat before the indorſatiotr of the «bill 0 Jou, 1 had 
N "x Arbuthnot, the Indorſer's er . Alk bills, and he was in peſima fide to con- 
Do 'vey it to vou, When it was pa Auſcwer d, However the diſcharge” meets Arbuhnot, 
alar ſucceſſor to the bill for an onerous cauſe ; 1 
arinfic deeds, but, are conſidered Ake a bag of money 
hd; ſo nothing burdens them bur What is cor : 4 
{Ml \emſelves,” ae all commerce wouſd ceaſe; and for this cauſe, the Lone bave refuſed to 
iy - 2H "=_ compenfarion againſt bills, as was decided 31ſt January 1699,” Stewart tontra 
Is 7 Campbell, obſer ved by Forbes in his treatiſe on bills of. -excbange : yea, payment made te 
. the firſt'creditor in the bill did not liberate; 4 Gngular ſuecceſſor in the bilſ, Who, p produced 
. 3 in His hand, unleſs the ſaid 3 knew of that payment, Ith February 1 702, Van 


wnor be elogged with Fuck: 


5 8 8 and Alſen kontra Wood. And the ame Mr Forbes thinks bills ſhould: not be 


ered with any diſcharges," receipts,” | reſtrictions" not adjected to 
exchange, where -aRually money 

ds have been dehvered for them, are both favourable and deſerve all diſpatch ; but this 

8 not in that leaſe, it is but an inland precept, and no money paid for it, but only: given in 
rſer to the receiver, and that 

F adequate to tlie ſum of this bill either; and fofcamnever plead the. privileg of other bills. 
„that. After counting and allowing this bit}, he ſhould in- 

7 - ow it to another, poſterior to his on general diſcharge; and what other way have 
5 fe merchants in a long tract of buſineſs with {kippers and others for many years, Where there 
7? 5 1 0 iy has been frequent: occaſion for drawing bills,” notes, precepts, orders, letters, Gc. to ex- 
ory writs, bur by general diſcharges; and if this were not ſuſtain- 


„ ther did Mr Craufurd truſt to chis idbttement; not take it as payment, but only for 
„ ſecurity,” and did not rely on the faith of it; and may yer ſeek lis debt from 

1 cords thought bills ought: to have free courſe, and not be ologged with. 
eie dess of "the drawer and indorſer; But this bill not being purehaſed*by money, was 


ARE In char caſe; and therefore ſuſtained the indorſer's Seierl ede ee to cut off 

iti di eſpecially ſeeing it excepted another bill and not this, and. that the indofſement was 

3 long poſterior to the diſcharge z. tho . hear no bay! and oy dike «10676 dl 
„ "ihe W 8 . een weinten c 
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0 ; never erecting ing being le 


| Conifervyaor dues for ſtaple goods coming: from Irchand, ans; o communicating the 1:9; 
ieprivatio ef is en, 5 and eg 4 pia 

kae it Wẽwas found ſuffcient- JJ bog! 0 OS ok 
cesded in was the ron 3 ag geiblt 5 it was ob. 
S este. That howevet the, wiereſſes be: 7 to his N ah dues, e were Hat”. 
= 8 i erer witneſſes) pon 
iin murder, ane tuen like crimes,” 
lace, een and manner 5 but in a < * 
Wn was. fofficient,” they being all. of one kj 


2 


A icons 2 "the 2 5 ing on 


d and ſpecies; and fo. it is ſuſtained in 

Es and. bete it was clearly N n. that iince the indemnity - 

in March#1704, he hag received ſuch dues from ſtrangers. This being put to the vore, - 
_ rhe Lord found che ſaid matverſation” proven, and fo. ordained- the deereet to be extracted, 

- redacin Sir Andrew Kennedy's Tight, and preferring Sir Alexander Comming's Bit. 

Sfodtded in che debate on the lraple- contract betwixt the royal boroughs and the 


12 


bi . 1 ? town Tere and States of Zealand; which fee! recorded at length by Mr W 1 
a bt Black Advocate, in bis trratiſe on the privileges ofthe royal-boronghs of Scotland. 


. Fan 26. 1508. The:deceaſed: Maj jorChelly having fold his lands of Dalry te Sit 
: - : 5 0 F Brand, and having ſubmirted te che deceaſed Duke of Argyll what right 4. 
og accept of for the t teinds of the lands 4 his Lordſhip, by his decreet / arbitral, decerned, 

after Fs tack now -ranning, ſet by t de Lord Bellenden, either a new ne beuld be 

1 red from his heits-tnale for three 19 years, or a prorogation from the commiſſion of 

dhe Nik for the ſame term of Fears. When che rights came to be ſearched; they found the 


- 5 5 ; # expired; which was then the ht current; and no heir - male could be condeſcended 


» "9G 


5 EY d, sc dhe right could not be completed in the preciſe ſpecific terms of the decteet · arbitral; 
3 hs therefore this 9 2 1 5 was fallen on. They beſonged to tbe Biſhop of Edinburgh during 
CR 75 the ſtanding of Epiſcopacy, and ſince its aboli 
1 5 1 to the faid Yit | 


ition to the Queen, | from whom a tack is ob- 
Lexander Braud for four 19 years; and this being offered as better 
than What he was to have got by the dec det · arbitral, he bjected, mo, That feeing ä 
— Uecrevt-arbitral was now. found impreſtable, et nemo tenotur ad bene, res nunc devenit in 
eum cafum” that the minute offale berwixt the Major and him malt de the rele, by Which 
2 is to Sivethe ſame price, wi. 20 years purchaſe ſot the teind, that he did for the ſtock ; 

Ant fecing now an heritable rght was not offered, but only a temporary, uncertain nd 
Very exceptionable right, 2 not bound to zccept of gt, at Jeaſt he maſt have de- 

hs duction out of the price gu ti-minert, he would have given if this had occurred at the time 
9 making che bargain. Anſwered, It the perfotming of the decreet-arbitral be now im- 
e wo 3eftable in forma n that is ſo far from -diflolving the bargain, that it only makes 
. 0 3 for an equips ollent implement, the rule of Jaw being loco fam impreflabilis- ſuccedit 
| 88 | Xx  4amnum'tt interell Now, this rack offered is better eee provided by the 


ye, ſeeing he was to get none if three 19 years had been obtained: and in all 
TE 4 26k; ciſes'the rule is caveat per; he ſhobld not have ſtipulated the ſume price for the 
teln el ne pave for tlic ftock. The Lords found the rack now offered was an equi- 
f | lip pence of the obligement in the decreet arbitral, and more, and noways contrary 
WW. 'or interfering with, che faid decreer-arbitral; and fo he was bound to accept of it. Then 
ener aledped, Thar this right-offered was not fo. good as a prorogation would 
* bean; for -chis ſuppoſes rhir teinds to have belonged to 5 biſhaprick of Edinburgh, 
. where: gs, rhe old tacks eee iey were a part of che re venus and pattimony of the 
yroodbouſe, and then of the Barons of Broughton, and Lord 
Ps 100 aufe. 8 . Eforthey were erected into that biſhoprick, the a” As come in 
. EE no Jonger 7 5 chan the Biſbeps her authors could have done, and that 
was ny for one 19 years.” 3170, Sceretary Johniton, by a gift from King William, has a 
right fe a ſum of! 4 oo out of, the teinds, and he is not eonſenting- © Anſwertd to the MN 
G Charles I. ed'chir teinds from the Lord of Erection of Holyroodhouſe, and 
Erectec em ths biſhoprick of Edinb Sh; and, amongſt the reſt, the teinds of the 
2 ariſh of Bt Cuthbert's are nominatim mortified and expreſſed.” 20, The Biſhops were moſt 
PE 8 3 4 limited' from dilapidation of cheir benefices by longer tucks than 19 years, elſe they 
5 1 5 ; 15 7 "7 t have left their ſuecceſfors in office nothing but the bare boties of a ſmall eloſory tack - 
dun; büt this reaſon does not militate againſt the Queen. 3t¹⁰, They acknowledge 
n Johnſton's richt is prior to the tack offered, but they have obtained his conſent, Re. 
5 ens "had been mörrißedd to the biſhoprick of Edinburgh, which was diſmem- 
red From ehe x Sorel of _ Andrew” 5 Nen non Wu the ORD: of ee were ever 
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88 Fect-arbiteal,: for it contains nineteen years more an he can ſeck no abatement of the 
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pon, Dept. The Bimop cguld not de in pollekan ak khir keine of Dalry, becaaſfe 2 
they were then under tack, and die bad right to nothipg bur the tack duty ; but that be-. 
CJVVVTFVTVTVTTTV%%%%%%%%ͤ .. bo Ternoey agatpit env |} 
fakions and overtornings of government; and if th ar cu Rappen, 4 prorogation (Wien 
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| hayen boats,” of as to 


' "tive; but only exegetic and demonſtrati ve; and to take off the pretence of a grievous bur: 
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quilly divided, and the Prefi dent, by his vote, found them not liable ed the misiſter n 


F g © 
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men e 1708. Lord Grange reported the-murual Proceſſes bn . 
of Binganr, and the Lady WIntelaw, and my Lord Ormiſton, Juſtice⸗Clerk, nom ber 
 Tiſband:; © Sir William Hamilton, Lord Whitelaw. granted à bond for L. 000 Sterling to 


his Lady, fatting heirs of bis own body. She purſues: a conſtirution of this debt agzinſt 
' Bangonr, who repeats a reduction of it gn thir reaſons, 1 m0, It is null, becauſe though it 
bear witneſſes inſert and ſubſeribing, yet it is offered to be proven by theſe witneſſes oss, 9 


'  that'the paper was preſented to them, folded up to the very docquet and ſigning, and be 


As 
, e , WP vÞ a& 


94 
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neſſes, and pet faw it not; and if this praCtice were once allowed, then the deſign of that 
| excellent taw, act 25. 1696, declaring all blank writs, either in Whole, or in any mln: 3 

tial parts null after that act, would be fruſtrated; and therefore, my Lady Ormiſton ought ene 
do prove that her name was ſtanding filled up, at the time of the witneſſes ſubſcribing 37and oo © 2 


* 8 1 
S 3x 
%-- If 4 
< $; ; 1 
. 2 k 


hey-ought' to be examined, if they faw any writ on the paper above my Lord Whitelaw's.  ' 


— 


ES ” 4 


is overturned, as alſo all reductions of bankrupts deeds on the act of parliament 1624, or ex- 
<apite mbibitionts;; for the creditors or receiver's name may be left blank at ſubſcribing, 

_ and filled up either on deathbed, or after he is broke or inhibite, though it bear a. date an- 

_ "t&rior to all theſe three caſes; neither does its being holograph ſolve the matter, for that 
- Proves. not its date againſt the beir; and though the Romans uſed caution enoneͤn 
din concealing their ſubſtitutions. wrote in ultima *cerg, yet that Jaw expreſsly required 

_ the filling up of the heir's name in the teſtament, in preſence of the witneſſes adhibitecd. 
| Anſwered, They opponed the bond, all wrote unico contextu,” wherein, by ocular inſpection, 


* * 8 * 


here is not thelcaft veſtige or appearance that ever there has been any blank ; and for the. 


w — 


| marginal note, being of no moment, they paſs from it, and ſo ütile per inutile non vitiatur 5 _ 
Au it were a new paradoxical doctrine to require that witneſſes ſhouſd ſee or know the con- 
- "tents of the paper they are called to. It is true, a witneſs. is fo far concerned to think he is 
_ "notealled to atteſt a treaſonable writ, and for that he relies on the probity and fidelity of 
dis employer. 2d, In all inſtruments of notars, ſuch as ſeiſins, intimations, Sec; the con- 
Tes and heads of the writ muſt. be read or explained to the witneſſes ;* and - 240, By the 
hw of England, a writ is not probative till the witneſſes, (if in life) make affida vit on the | 
_ . verity of the deed; but with us, a writ: formally ſubſcribed before wit neſſes, becomes ipſo 
momento" from delivery, or its diſpenſing therewith, a valid obligatory writ, and all is 
1 8 1 15 ſelemniter afium in favours of the deed, unleſs. improven or reprobate by ſome 
_ Known nullity in law ; and therefore, unleſs Bangour will offer poſitively to prove, by the 
Witveſſes inſert, that it was blank, either in whole or in part, When they ſubſcribed it, the _ 
__ wnitſubſiſts asa'good and complete deed; and ir were à dangerous and unheard of preſump- | 


: NEWS BF > 4 a. C | . 2 8 n 3 3 5 N 3 | 
|  faw nothing above the ſaid Lord/Whitelaw's ſubſcriprion; ſo it might have been a half ſneet 
of blau paper for them, and there was a marginal note to Which ene 


fubſeription; a ſubſcription neceſſirily requiring ſomething ſupra ſeriptam; and if hie 
ſtrange method of concealing the whole writ be once allowed, then the law) of deathb ed 
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1 155 | = tions 1 75 1 it _ od blank 3 the faldiog an 3 46 3 receiver * 
EO it, prove it was. then actually filled up; for, 40 trapsfer. the. pn, "proband; on the Tecehver | 
F ſhake. and unh inge all the ſecurities and ſettlements of Scotland, which ſtand upon 
A 3 bo this firm baſis, - They are good. probative: Wtits, except you convell ,and-:redargye. them by 

„ bly ans known nullity in Ew z and ihe ent robands. lies on the proponer, alleganti, RM 
= "Es probatio; and, Writs muſt. not depend d, upon. ſuch. Inertaintjes, s, it may be, it was blank 
1 We in Thee. or in part, unleſs there we Ehe an act of- Parliament mage, that witneſſes Mall not 
* ſubleribe a deed, until they Reit read or know ide contents thereof. Replied, That beim 
> may be eaſily defranded,. it aifulded paper, concealing. Al the- writ above. ſhall be ſuſtained i in 
3 .  fayours of. a wife 3: for. 5 the. has gotzthe aſcendapt over ber buſpand, it is eaſy: for =—_— 
. 5 . to lea de it blank, when, he aghibirss the. witneſſes, and fill-ic- up Jong after. And all laws 
a . gradually, 55 the, ;cynnipg inventions. of mon increaſe t0.clude: what-was law before ; for 
BY 8 TE 5 Then: antido es.wult. be invented kor new: frauds and deceits ſet on foot to dilappoine © 
1 1 former Jaws; clpecially in re: "Jomeftica, where the landitiz and ſuggeſtions-of a Wife may 
= Sr 85 1 8 very far. The Lord repelled the nullity, and ſuſlajned my Lord Whitelaw's bond 
„ Lady,, notwithſtanding, the writ, was .covered and folded down when the witneſſes 
* "I  ſobleribed. it ; ang found it not relevant e it Were True, and refuſed to examine n. 
5 -* rhergupon,, unleſs it were. poſitively; offered to be proven. that it vas then- blank, cither in 
1 2 5 whole or: in Neg fond x e 5 redyQion Pts x That ÞE- Yar ; bis. * and ſuc. 


T ER 
by 3 
EP 
* * © FR 
8 5 (EEE 
* 
3 | 2 bo * HOES 
8 N 
"gs ©; 35 
. * EONS. : 
[ x y * 
| p | 8 55 7 
1 : $2, 3 
” - * 4 
45 5 
! OE DART 
: 3 2 
. . 
PC * 
* 
8 REY 
5 
Þ 
2 


8 


Ta a pe] 15 © Sony rh e The . 18 the 24 
. "The gd Was, That this bond was sing by confuſion, in ſo far as my Lady was. 
* 8 5 i T | 1 5 8 her: huſband's; goods, and ſo volyerſally liable,” at Jeaſt to extin · 
* It ok her own-: debt. . Line, irg. By her contract of marriage ſne had right to a are 
3 5 5 7 25 of her moveables. 2d6. ny intromiſſion the, had was necellary eubodie cauſe. -31io, This 
ee only competent 40A creditor... 4%, The Lady. Houthillwas confirmed executrix to ber 
1 . | rg ENT from whom ſhe has right. 4. and this purges: Vitious int en. Replied, Confir- 
D can never defend. here, beca e there is 4 fraudulent. uperintromiſſion concealed, 
A va and not given up; in the in Venrarys As. both Hope in his larger and leſſer practics, and. 
5 IF 955 8 55 * Spot tif woOd, page 111, and 112, abſerve; and the heit is a ereditor his relief of 
= EN _. moveable debts. The Lords found the confirmation purged the paſſive title of. vitious intro · 
"2 ibs 7 3 miſſion, being before citation in ihe parſuer's p xrocels ; and chat the concealing and ſuper· 
b- "AGILE, made only place for a dative ad ami. .Yid.:16th:Nov. „ 

3 Januaty a2. 1708. Robert Muir. Provoſt of Air, and three others, having granted 
REN Tf eo I "how: for 2000. merks to John Ballantyne, factor for Alderman Smith, and being charged 
”  _ _ thereon; he ſuſpends on this ground, that the bond bore a tlauſe of mutual relie?, and {o 
_ 3 fell under the Sch ac 1693, declaring. all cautioners free after ſeyen years, if not inſiſted 
2:5 againſt; and ita ct, this bond is dated in 1699, and ſo preſcribed:guoad three parts, and he 
iz iliing to pay his fourth ſhare,: dome of the other obligants being dead and broke. An- 
— 7 ſwered, . This caſe fell noways under the at of. parliament ; for that was, where one was 
3 . principal, and the. reſt cautipners;- or where. one was obliged to relieve his co-obligant-of a 
. Kreater mare than what heawaildbe tied toby law; but here all che four were bound as co- | 
piep, and qnly a cla to. relieve ane another pro rats, Which is implied though 
1 To it had not been expteſſed; and ſo being no more but what, they were bound to perform 
_ without 1 noways falls under the caſe 'of. that act. The Lords found, the act being 
1 FLorreckory, non 6ſt recadendum a jure quad prius obtinuit, except where the caſe Was in the 


1 N Wy. . pot letter or meaning, of the law z/ and that this clauſe inerat de jure, et ex natura rei, 
1 though ir had: been omitted; and: therefore repelled. the reaſon of ſuſpenſion, and found this 
1 . bod fell not under. chat ac; but in reſpect of the dubiety-of the clauſe, - ariſing from a 
1 A new lay, they afloilzied from the penalty, * e be, e end annualrent 
1 e the days of the charge 
'$ n ; January 23» 1708. Mary Wallace 1 been; 6 at Mr Kicken' $ hoot, 1 being 
3 "Y 4 debtor for ber education and board-wages in L. 166 Scots, and her parents being unable, 
1 7 Ms > cage AIP. Joys it" 008 W * e hereto: her ee is ene for . 


do his wife ;moveable fums, and ſo d peri, be can only be liable for her moveable debts; : 5 x 
uitur commodum, èundem debet ſequi inconmottum, apd no farther ; a8 has been I 


vo 


* 


ber, and the onerous cauſe, he will prove her ſtaying 


| : - onere erpenſarum. | 
17 ſtructed and Adminiculate to have been in rem verſum, and for her board · wages. 


me. 


3 
2 i & 
— 


boſpand can never be Hable for the principal ſom.” beeauſe his jus mariti gives bins right+ 


for quem ſeg! 
ddeeided, bet wit Menzies and Oſburn, Captain Gordon ang Ceſnock, {ahh many others. 
—_— 


atus by the marriage; * 
"comes not by her father, bat 1 is 4 peculium 3 gifted to her by her grandfather, — 


aſc no. preſent benefit, being liferepted by the mother. The Lords found the huſband © 
liable in anten lacratus 3 but in regard he had not preſent acceſs thereto, they ordained. . 


bim and bis Wie to aſſign 1 to as much of that 1 to take effect when: their - right. 5 | 
Kane by the mother's death. The third reaſon -of ſuſpenſion. Was, that ſhe was „ 5 1 ö 


nor the time of. 4 ſubſcribing. the bond, and leſed j for though: it bore an onerous cauſe f 
ber education at ſchools, yet khis is not probative; ; for there is nothing more eaſy than 


2 5 inſert 2 {pecious. narritive-of. onerous cauſes in minor's bonds; * and here being in ns 
his conſenting could not be autor in tem Juam. 25 1 
vered, The reſtificate of her baptiſm is no-authentic proof, and the Preſbyterian patents = 5 155 


"with, her father, he muſt be Jiable; and by 
1 then keep their children long unbaptired, till they got a miniſter of their own eee 
do ge it, Next, if ſhe be fo ungrateful as to deny bis paying the money, and ee 
at that ſchool, providing it be u. 
The Lords repelled the minority, the cauſe of the bond being firſt i i. 


January 27. 17 08. By contract of. „marriage betwixt Sir David Barclay of Cole 


1 : = Dame Anne Riddel, he ſecures her 1 in a jointure out of his lands of Fitblado,. and be-.. 


. cauſe the e eee on theſe lands is not ſufficiently repaired for her.actommodation,. 


* 
— 


0 chirty one years ſpace, and now twenty years after her death, it is more e preſotibed; 3 | 


during her lifetime: he dies in 1655,. and ſhe out : lives him for thirty 
at Newcaftle, in Do 
zones of het jointure, and particular 

Whereupon Anne Nairn raiſes a E 
progreſs to Sir David, to pay ber Foo merks yearly du- 


EP 


onable at their-modification.” | Alledged, 


in Burrows Towns; and fo no action can be ſuſtained at the allgnee's infkance, unleſs it 
en be. proven, that ſhe required her huſband's heir to repair it; and on their delay or 


refuſal de ould have purſued a viſitation, and cognition of the condition: of the houſ "= 
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Who was ſerycd. heir, in ſpecial to William his uncle, who died laſt legally velt an - ſeized, 
_ andchereupan. is infeft by the magiſtrates of Edinburgh, as gubernators to Heriot's hoſpital, 


Mrs Lookup and her huſband, who crave preference on the diſpoſition from Richard ; againſt 
_ _ "Which Ker repeated his reduction on thir reaſons, 150, That their right was à non babente 
_ _ Poieſtatem, Seeing Richard her author was only ſerved general heir to his brother William, 
- and never infett, and being only a ſubſtitute in the original infeftment, he could tranſmit 


i night, - unleſs he had been heir in ſpecial, and infeft. 2do, Mr Lookup was curator 
d bis filter. in law Rebecca, and ſo was in mala fide to take a right from Richard, to 
+» the ſeelaßon of them from their brother's ſucceſſion; and it is a diſhoneſt attempt in tutors 
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er gengas, the very next day after your diſpoſition, yon caſed him to interdict himſelf. ro 
n weak lad, and then ſent him to Flanders, where he was killed. Anſwered 
e Lookup, That Richard his author was actually infeft, and the father plainly deſigned 
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e "24th act 1 
death, and! | 
. mie good the warrandice of his diſpoſition.” . This , not being wc eg, it Was | 
SO 5; 15 remitted to the Ordinary to be farther pane! , 


4 and that Ker needed not ſerve heir 


95, that Richard was three years in poſſeſſion of thir actes after his brother's | 
"hey could not paſs by. Him, — muſt be Huble for his debts,” und bound to. 


© Eodew #4." Mackay of Bighovſe” purſes Sfnckdr of Stempter for j 


* yentary, becauſe your "ſervice" as heir 1 without the year and day after your brother's 
e > Anfevered, All that the act requires is, that the 4nventary be made up within year | 
and diy, Which Was accordingly done. The Lords repelled this objeckion. Then, 2d, it 
Was af 45 bed, the inyentary is null, becauſe it contains lands/in Caithneſs,” and yet it is ate 
before this ſheriff. clerk of - Midlothian ; "whereas the act of. parliament preciſe! 5 requires, 


wo that it be giver! into-the e clerk: of che ſhire where the lands lie, and ſo be muſt de hable in 
Z 5 = e for the hole debt, a8 if there had been no inventary made, eſpecially leeing it 
„„ up in eee E 7400 owing to the defunct; whereas the law requires it ſhould be 
5 Tull and particular a8 zo the” debts and” Tams 'whererd the heir is to ſucceed, ' Without which 
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9 5 _ - was mere colluſion; - and ge, women were: inbabile 1 in this.caſe, . wHich is denied; it is for. 
1  * » igiently proven by ſundry men wiinelſes. that. it was 2 very Harbarous. Alk Ang 1 1 
3 his excnlpatian, it is.now out of time, and cantrary to-the. witneſſes. depotitions. The Lords | 

 . found een delifti was. clearly withont the dvr liction,..and that his reſidence at the time uW 
EE Dp. _ appeared to be with. Charles Row. at lnxers Ilan, Which was. Jikewi ſe: without the > "=o wa A 
| 5 : _ and 10 found the decreet given a nen fg j dice, "and. turned 1 it inte Abel; but were of 3 | 

. 5 -- ind, that: if. he ſarcumbed. in proving. previous -Provocarions, the” riot erte A möcn 
5 0 eee cenſute than What the bailie of the regaluy. had infl cted, only. they "th joupht . 
pee Wegel, fot only as incompetent, but likewiſe that be 3 fined. tor contumacz 
„ but lkewiſc, cognolced | rhe FRO, and. hned or a 4s. hes 

EY nk ode of theſe .methods, and n of 7 a 
EE: „ Where there followed. ble viedge of a 1 
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2. other - bot it 5 5 now nk 1 8 © hs def Kue, 
2 5 4 N 8 5 5 f as To judge th . ! | , ; 3 d . "3 5 x SPE 
__— -- erior courts. 3 I rele ranch and. 
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E 5 8 The Lady Dowager-of- Down being debcor te de Laird of” ga; W's :Y 
diese Mm 90 f money by Pond; and being eee mariied. 85 the Eart'« Abad, 
1 "and. now: deceaſed, - Grant purſues e for PAY 1 her TT, 00 Thi MENG, 5 


AK. 


5 that de was @ Mtious . the, Con 4 gr 


=. A Was alſo Jucratus by the Marriage, 01 14 Lom. 3 3 


S$unerals; and having refeared .the whale. to lrg "oath, BB 13 0 at 1 e 
RE [commiſſion y Was crave D 1 Fers to de | ere, which was directed 40 be Executed 
: = _ bythe Fall of Seahield,. Chancellar.of 1 5 11 455 but being _neglefted to it to be Teported, = 
1 WS - the, term Was Df Lia yl ig, you; rl far 119 985 N 2 bill. was giv . 
We | of the parhanienc of Great. Bri- 4 
* 2 5 5 bg - ton „de was a pot be conveened in any cauſe, or obliged % 1 


5 3 aoſwe d, i, They knew, no ſuch. priviege com. 
pee Peers Ow b. for bes hag it not w. e d 15 . uſed tg 


Ih, 8 


priviled wy e 51 5 ech 70 ſe Pe. ans 
_ Rephea, . The Advocate had av " mandate from. him to do it. 
1 8 hg not repoge him now after a commiſſion, fought 5 but 5 
55 abs decreer of ciroumdaRion. till the tenth June, that. my L ord, 95 either 55 pone 
at home or on a 8 Pleaſed, 'To have. togled,;the "cifcumduaion, - was 3 | 
5 8 Grant loſe his only mean L probation, it my Lord died medio _temporg ; * n 
8 of his deceaſe before dept oning, -the.decreet.. ſtands firm apain} him 5. b Which 
. temperament the Lords ſhun e deciding. whether 1 * the Wehe not be. 
Ag obligedito anſwer as _abjſentis: republics Ws. dts. 1: 7 a7 IO 
. 1 „ 18. 708. The Lord Preſident of the Se on, 
e North Berwick, purſues Sir John Inglis pf 8 in 
1125 8 rights "ffeing that estate, and particularly in 
POL NEE! Mr. Hy Joglis, tra 
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A re 11 15 EY 957 a . TR ner! 15 * ek þ alive "0 © 1 47,7 
5 et "2 'be "4 lawful redemprior b "repdying the fü "20,000, unleſs Cramond be De” = 
1 ikewile Wea and Jiberare: of” The Haid . 16,800 due te Whitehead; ag ant which the | 


|  "Prelidenc, contended, Mar ir a no rea right; bat aire! perſonal | 5 Arätion, es, 1 —— 
5 71 the. e Fequilites dc 2 Formal eik'; for te, It Goes hot beat cheſe water lal 4 >) ps 
q 4 and. her ey adds and eiks the forefaid dum, to che e 2d, 11 1s: not added 04 105 2 "ip : 


fe r wadſet, bat to 2 wadfer aff<Rcdwith' 4 back rick; A yer bears nockin-artent avg- = 15 78 1 
3 Bs 1 Pack taex duty. ue, It bears 0 bbllgemeftt 59 bat only. tit 125 * . 3 
i F hall nor be "redeemable all ir be paid; which” is vo mofk chan what all 'wadfery, beür, WE... 
R there in Abe no. Jegal, nor. Valid redemption, till the back tack -quries, - Bets: falls av 5 

3 =. aid; And yer no lawyer ever Pretended that [theſe were rens At, It is fo. 5 : Fo 79 
{a from e a. clanſe confening. ro the t. repiltration' in the Fe egilter of AF 1.0 and . 25 > oY 


7 8 It. hich record, they Have put i” chat it bears bn x ere a2 in „„ . 

beate of. Cooncit and Seffion, in which regilter rhey. did nt bar, it ; ſoj ĩt they ne. 5 5 

2] r. looked upon it 3a formal or: valid tk {and therefors" Any ftitrp 7 5 Clan 1 95 5 1 

ieh che rents of. North- Berwick, mult £0 to *Extinghith. the” L. 20,680 i ther eit e 

wachſet, and can never be aſcribed to che. ſaid eik, Which is no berter than 4 perl pal ben "= 
. Never. © bs the. tirle of nis, intromiifſion with' the mails and; Abies“ difebered 
8 'Cramond, , hat be opp Oed his Eik, whith had all-rhe: materials required by W 5 or 


A though. it wanted Theſe: words of ' aiſdirig and eiking, and a fürther bick-mekidity;” Jet it 22 

"materia Wand. virtually cant iins them all; for be 8 he declates, that there all bens; ho. EN 
EY uſed kill this ſam be paid as Well 4 the fü ia the principal wadler, ſays as . "1 
: much on the mitter as if hie incorpotited it into the wädſet; added am eiked it 9 5 1 
che "nnd: fedlared | it . part thereof. 5 And Lo to: the laute of regiltration,,. it 15,00h- MEG 
= ! that N Executive: writs, - þ 2 Charge: «bf: fix day ys," There g : 953 8 5 1 
| 9 muſt-be.a formal explieite' Sau tehr; a [SY 1 appointed merely: for” nc SE 1 9 
- : Ei Aileen, loch as that 'of reverfions and eiks; there i is no! need of 'theparty's'conſtar,  -  - ? 
"the do Tupplies:; Ito. And is to: my. father's int römiſhons, they wannét be aſcribed 294 . e 
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mer" in wy wadſer, büt are already appfictl by an interlöcutör f rh „ 1; 
Lords, in t n 68 5, The ſüm in the ein; and which is bach ebnſdnnant and! * +, 
33 | recable ro. dhe pride les and analogy of law, | ' where: indefftute payment i is mache to a cte - — x 
AJicor having two ſams owing "him; the one due by caution, and che othet Witlidat et the | i 
8 ; made ro the ſan wanting caution,” as the prefo! ned will of the party to Pre- 
der ve his ſom, which he has unqueſtionably ſecyredintire, and rather (PAY: tie leſs ſecures 
F | 79 4 * + which by. a contrary application might e Some to be altogerher loſt, as was found Þ 
# 5 ebe 55 "Macrieth contra Campbell.” Keplied, Tbe "Fan" interlocutor Was obtained - 
when. 9 ena t of. Colt ness, the other conipetior, was forced to Hee, aud was forfeited, 
* and dherefare not to be regarded; but by 7 contract of communication betwixt end 
OE and them, in 16. 54, it appears, no 1 1 Was laid upon this eik; for in deducing his rights i it 
© 5 Is not ſo much a8 mentioned. 'The Lords found It Was not ſuch 40 eik as to be A valid title for | 
pollelſidn, and that Cramond's int romiſſions could not be imputed to it, but they behoye 
6 . extinguiſh the. ſam 1 in the wadſet. and therefore reduced it, as as. only beipg a er 5 $9 "3 
Fight, which coald not affect the lands; as alfo reduced the ſaid act in 1685 0 o ker ds i "4 
4 fognd the intromiſſions impurable to the eik, as well as to che Wadfet. e — al 
fo 1 19. 1708. The Lord Reoiſter reported . of Traben rand James 
gee again Bethia Matvill, reli of Andrew Law. Robert Miln maſon,” and Andrew 
e wright, having rebullt the burnt land, at the r to the parliament cloſe, and 
"© "poxered | it with a lead roof, | and conſidering, that if the uppermolt ſtories Were burdened 
the maintenance and upholding of the roof alone, none would buy them; and it being 
1 2 1 de intereſt of the whole land from top to bottom, to have the roof kept tight, otherwiſe tile 
0 will fall-down upon them; therefore in ſelling the ſeveral tenements and ſtories of that Tl 
2 9 8 and. they take the 775 dry purchaſers, in their diſpoſitions, bound and obliged by their: accep - 1 
IS ballons 5 T0 repair, uphold and maintain the roof, at leaſt quoad their Aue and prapur- 5 
ir thereof, 8 51 to the price. Andrew Law, having bought the lowermoſt (tory, 

J accepted. his ipolicion with that quality: and barden, he infefts Bethia Melvill, his 
. therein; bor. her dif off tioh mentions no 'fuch*borden,/and the declining to ay Sore; 
aer. extending to 7 LL s. Sterling,” is purſued for the fame. "Ailedged for her, 

That however that clauſe Wa in 115 moped 8 ; diſpoßftion, yet not being repeated Rs : 
orc the. the, made liable, 4 fiogular ſucceſſor for molt oneroùs cauſes, it being neither 
ein the difpoſiti tive. clauſe, f nor * procurator 'of reſignation of her liuſband's right, nor in her 1 
ly a font obligement 3 neither is this a ſervitude introduced 5 
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| Np eilin ; and to at molt,is.only a Þ 

25 * dale 4 burgh, nor vi iverfally Yeceiyed, bot ofily i in a very few caſes, where paction 
. We intro dduced | it; and, there it only affects the parties contracters, but not the ſingular ſuc- 

I Wy ors 3 for, he nature of f Fl Tvitiidee by the common law, is only: aliquid pati vel nun f- 
. in fo, Whereof the / e oneris ferendi is the only exception, for the i none BB 

= . ſervient tenement is ; obliged to 5 uphold it for the ule of the dominant; but no heritor. is 

1 1 5 r. II. ff Fay. HR} 3 R V | my bound 
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3 8 An Pe is . 125 thos 1 tit. eg I po RI as: bY a privcip, 
_ Ahst the owners of. the inferior tene wens are. ex. natura rei bound to vphold the, , 
=: 7 0 A foundatian. 10 the upper ſtoriesz and, f cklike ; again, the -herirorp4 + the upper atk, - 4 
RENE ate bound, ito, PETER. Them BY 2 roof and cover do the lower; bo ie oblite the inferior 
EN. tenements 0 vphold the topf, is contrary to al the laws anent ſcrvitudes.. Anſwered, She 
| 5 0 4 Cannot pretend 59. have. any better 1905 than ber huſband. had;. Hut ita oft he was expreſyly i 
=. "burdened „ end d -and\ fo. muſt, ſhe, the,,.chough, her right geen det mention irt; 
A 9 and ſo 1 it Was found 1n e 1 Af. ſervitgde. of Paſtücage, that a Cauſe in the: aut Hor 4 Y 
= ght.y was fen ral 260g, his; ſingular ſocceſſor, 26th. Jan. 1662, Turnbull contra the 2 
1 — Ta 15 Blan iro... And its bar. reaſonable. o alte yourſelf. by pation,” to; "bear 1 
= 0 . 5 „ den.” of the IL of, Jeeing you have the: bencht thereof," el quem "Fequitur 5. 
We 1 emmedun ende "ot: Aegi! debe incom od n. 5 The. Lords thought, . if it was once yield. 
eee ro be alervitade, og ths needed. no aifeftment;. but could de gonſtitate by 4 perſonal | 
4 2 . - "clauſe; 5 "only, they ſaw. it Was not generally obſerved within Edinburg N, but only Where 
5 5 ©1008 ended d *. paion.; and, hat if. this Were once aflowed, then e unheard of fervi | 
__ * Tndes-mipl tf duced, ch as. that von alf bear a thard of the expences of the floors, 
n of your acighbouring tenements, ſeeing ou are benefited thereby. e _ 
Lords, by. A plurality f 'bx. ag ut ve, found that this was no ſer vitudẽ, but only a per "HY 
| 1 onal, obligemenz, on her huſband; and cherefor,affoilzicd her from any part of the repara. 
tions of.che roof, ber right making. no menrian thereof, and here being no yuniverſal cu. 
db as yet within the.burgh for the ſame, In this cauſe, the ſervitude was inſtanced 1 
8 4 5 f "od | within the kbit to repair the: will, We the: mill⸗dam, and to bring honie the mill. 
5 5 © ones; bur int e 1 Fol ee dane tony 15 Sad | whereas Sk 4 
© _  , bell, hismother, for ee from The lands # Broxburn, wherein ſhe ſtands infeft as bow wo | 
. William Stewart of Scrathbrock, her brother, Mlledged,. Abſovitar,! Becauſe Alexander Hl. 
3 e my: father, got a tack of theſe. lands from Sir William, in 467 1, for three 19 years, o | 
W . a 9 heh there is yet more than twenty years to run. Anſwered, The tack was 19% Jure mall, being 
2 85 i ſet by a minor having curators, aud mentioning their concourſe and conſent, and yet they e 
not ſubſcribing ; and that he was under curatory, isconfefſed by your own tack, and is * $a - 
8 i” 1 many other documents produced, duch as, ſummons raiſed at the :inſtance of ſaid Sir 
| 3 7 nan contra. ſundry: perſons,” with- charges to entęt heir, duſpenſie ions, dacks, Faftories, 
8 : 5 "all bearing, o be with conſent. of his curators; and in ſome of them Alexander, the tack. 
man; is a Wieneſs do the curators their ſubſcriptions, and ſo is in _ mala fide to Pretend i Igno- "2 
= 5 . dice whether. he had. curators or not. Replied, Nothing can make bis tack null, bat an 1 4 
Ac of curatory, where theſe perſons are nominate and accept. which is not produced; dor 
1 * by. the want,of-it, I am precluded from my exceptions of nullitſes 1 might have apainſt r., 
1 SY TR, x uch as, that the neateſt 45 Ein, on the father 8 and mother's fide, were not legally cited; 
=. now ns no liſt given in by the minor, nor their acceptance, making faith and find- 
_ + ng-caotion; and and the adminicles produced could not wake up theſe ſolemnities in a pro- 
_ving of the tenor. and by law, minors were not forced to chuſe curators, invitzs adollf- 
centibus curatores nm. dabantur; and therefore the preſumption lies, that they are free 
unless the contrary be proven, and I che had no curators, then he muſt both prove leſion, # 
. and: that he:revoked- intra anno utiler; and that theſe entlemen concurred” with him in 
| 5 R — acts does not prove they were legally choſen; for they might have acted as pro- tutors. 
or prorcurators, which . makes. them liable. paſſive. for cen by the act of ſederont 
Fs PI 7 1665, but does not annul the acts of adminiſtration. the minor: does without. them; and the 
documents adduced. are either private deeds, or if judicial acts, only relative writs mention · 
Ang the curatory; and non. crelitur reftrenti % | conftat. de relato.”. And Alexander, 
2 tackſman, his ſubſcribing: witneſs, does nowiſe import bis Knowledge of che contents of 
85 the Wit to Which he is adhibit as a witneſs;: and the naming curators in his own tack 00 
imports nothing, for it might be a wrong narrative ; and if a major aſſert himſelf to be mi- 
nor, he ought to reap no benefit thereby; and non conſtat, but he Was major When he 
. ſet the tack quarrelled:3 in 1671, and the kirk ſeſſion? 8 teſtißcate, bearing he was chriſtened 
in 1652, is no authentic proof of his age. Dupliad, "The. Lady acknowledges the has not 
the act of entatory, bat ſhe produces undeniable evidences of it, viz. à teſtificare by 
Mercer, Deput Commiſſary IE of Edinburgh, bearing, that he finds it in the minute 
book, in May 1667, but by a fire the recor and warrand: of it is loſt. 240, There is 
_ + receipt of the act of curatory; produced, under Mr. amesNaeſmyth's hands, \poſterior to 
ehe tack quarrelled. 30% There. is an act and commiſſion from "rhe Lords, 'proceeding on 
___ - - hat a@t of curatory, for trying the condition of the tenants of theſe lands; all which con- 
oh Joined with the tract of writs above mentioned;. dot to conyiction. gear; there Was ſuch an 
5 a6 of curatory, though now loſt; and eſto there were nd leſion, {tho': it is very ap arent. 
_ here Fer's abe Jong endurance. of loch a Tack 1 is . gs Craiz 8 and. Ph 5 a” 85 jon, 
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Which dehre the Lords granted. 1 think it un moftrament had; beenyrequired” from! 
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| - his horſe and catile.  Trons gives in.a campen to the Lords,” That doch ine poindings | 
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|. - "the fiſt, it was per rerum naturam unpollible it could-come to. his knowledge, And quoad 
+ _. thelreond, © 
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ther is there any. hw obliging bis Joers at Edinburgh © to fend and acquaint him upon the 


| parliament 150 3, has a plain exception, unlels there be as many ather,goods on the proun. | 
e will pay the debt. Hasle, They did not ple: £ 
1%%%%%%% hs might be avorant of the op, bur on- 


FF...  vandum; and here ſareet ſeire Aber in jure wquiparantur; and he. truſting.to bis agents 
| malt anſwer for their care and diligence, qui per alum. quid - 1 
| - Lords thought if the tenzot would | find caution for the rent, they migbt order 
|. - the whole goods to be reſtored; bur he not being able, they made a great diſtinction be. 


|  - "to. Infer reſtitution of the goods taken away”. by the ſecond. poinding, ſeeing at that time 


|. fafery here at Edinborgh, for nor hiving che Gl to how, « mellenger might have clape | 


Aan advanced ſtock purſe of L104 


Wo * ceſs againſt George Houlton, his, ſon, on the paſſive titles, 'who repeats a ſuſpenſion and 
i. - . reduction of the decreet againſt his father, on theſe grounds, im, It was null, as deſti- 
mute of all manner of probation, : neither his commiſſion as fupercargo being produced, nor 
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ll” * ured, The decreet was moſt legal, in ſo far as vod being petfonally: apprehended, an 
- _ - © alter taking out the proceſs refuſing to find caution, the Judge could do no other but bold 
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E che lit being p ork Janoary Jaſt, and.che_1it poinding/on the 7th, and-the 24 = | 
on the lich ot the ſame months and do intimation of the fit tin che 23d, till” which was 


3 0 of the wipute-book, and by Pouric's Advocate and Ages taking dot 
2 a double of the-bill, 
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75 The Lords having ordained" Sit Alexander Camming's 1 
',  *, Andrew thereon appealed to ehe Britin parliament. John Vere Kennedy his fon, as con. 

Jun with his farher, <lanping his right, and Sir Alexander Cumming alleging, he was 

- - _. ,Zealand, the Lordsrolerved*his right and polſellangaccords.. s.. 

_ '-  Eodem die. James Trons againft the Laird of Fourie, Flons having been his team. 
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auc remdeigg from his ground to the Laird of Gathrie's lands, and" beſag in arrear.of U. 
| nent, de takes a deereet, againit him, and poinds-frft his corns, and then,” on another day, 
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were /Þreto-mandats, deing after a hit of execution obrained dy him on a bill-of ſuſpen: . 
ion, Alleaged; Nonrelevat, ſeeing the ſilt was not intimated to me till long after bord the © | 


dane was in bona fide to poind for pay ment of a juſt debt owing me by A bankrupt re- 9 
nat, ſeeking tocheat me. ae d, The ſiſt was intimated inte uſual form in all ſuch 


and ma Rigg anſwer'ro it, who! werepbliged is acquaint him of de 
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» Yectare a fpuilzie. Replied, As to the firtt-poinding, - it being ie dey lntheitely after | 
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though there jntervened Aye days, yet he 1s ready to depone no body acqua. 
therewith z and it was very bard to make him fable for invincible jenorance ; nei. 
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5 fir ſt in: gi ving .of abill ; of ſuſpenſion ; and as tO, the poinding of labourng goods,” the act 85 


ly to infer reſtitution of of the poinded goods, 


pPenſion, and ought not to have anticipated ite 
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hey did/not plead his poindings ſo. high .as'to import = = | 


„ ſecing heknew he was negotiating for a ll. 
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pengente, during which-time, en off ind. 
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er alum quid facit per Je fatere videtur.. Ibe 


,* Fween the lt and ſecond painding,z for quead the firſt, he could know nothing of the | 
. . * "Buſt, being the very next dey; but the ſecond. was at that diſtance of time that he might 
\-_ . _ *. have deen very well advertiſed; and his doers having neglecked it, they ſuſtained: the ſiſt 


he either did. or might have Known of rhe it. And whereas it was urged he might have 
ent the filt immediacely away. to intimate, the Lords confidered the poor man was in no 


bim up in priſon, aud he had no preſent remedy ein his bill was returned again to ſtop it. 
©, February 25-1708. "Lord Roß being a ſixteenth partner of a ſhip, he and the other 

"partners put in Patrick e go, and loaded. it with coals and-other goods, 

and da ſtock purſe of . 104 Sterling, and ſent it to Lilbon; and from that he got |! 

a freight. to Amſterdam. and from it to London, Where he ſold the . ſhip for L. 50! 


: 


- 


8. 5 „„ . ENT . Sy EY LIE FE oY Ae FF | „„ # OB Tp 
Stets; Patrick not having counted to u) Tord Roſs for his part of the profits, he pur: 
ſued him before. the high court of Admirdley for L. 140 1 0 1 7 as bis proportion and 
Legpat, Patrick's procura - 


. ſhare; and the proceſs having been taken up to Tee by William 
e | 0 ave tis; 3 ST. | 2 SD 22iie „ | . CC * 1 
tor, and he failing to find cantion Judicio Mi et judicatuin ſolvi, he is decerned and bolden 
as confeſſed on the libel,” in April 4699. + He ſhortly after dying, my Lord raiſes à pro- 
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um ſolvi, 
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de alledgedfreights he got, nar his ſelling che ſhip';- and, upoyy the matter, is. a decreet 
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1 purely in abſence; taken out a 


pailt him when he was ſick, and died ſhortly after. 4. 
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uh ptebeszen being clearly" by your ati "which you declining'to re. 
| |  _elibel3 and now, m mean of probarion being totally ot, Von cannor”plead to be fress. 
een n, die mean of probetion-is yet"extane '; for he may ger « diligence Oo, | 
| "when the decrect tate into a libel) to recover the commiſſion,” with the invocer ne 
JJ! prove tyr the ipper an his crew" whar freight be ot from — 

ore to port, © Dupticd, Ar is #6 far from being incumbent en we to probe theſvarcieles, the 
ee burdens you. with the production of them. Maſt (4 whine wang: e e, 2 

r r ͤ S333 more, for Pave PENie. 

_ holding you as confeſled. + The 24 reaſon of teduction; was, "Your gdecrecr 15 merinheatly 
| mull; becauſe; by the 3d act 1686, all interlocutors of Judges ate ordained to be ſubſcribed, "i 


er the ais ok nallity ; bor ic n the whole” fighatures of this proceſs,” ves the'very |» 
| Agatrent of the decreer itlelf, is unſubſerlbed; and in the late caſe of. the town of Edin. „ 
bug des gepriving Mc Andrew Maſſey from being one of che Regents of the: College, 'th# © 
Tors found ehe decreet null, becauſe the interlocytors were nut ſo bſcribed ; and likeways, ET 
))))! Commilkary of Se Andrew's,” was reprimanded" by" rhe Lords "for © 
"por hgwing the” wirncfſer depoſitions ; a which prove that theuE is # virids dbſervantia, and =—@—— I 
r d © 
Fe and nen, obviating lo wany inconvenienties xs-formetly' occurred by”the e 
 * minuting incerfocurors Wrong; and ſuch public laws cannot run into ade, *as was 


| = Found 29th January 1681,” Jack conrathe town of Stirling; and 1e December 1666. 
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were, By the conſtant, practice of the court of Admiralty, atteſted both br the Judge. 
add Clerk, no decrects in-abſence/are; ſigned, but only put in the dyet-book; which anſwers __ 
| the minute book of the Selon, and yone are ſigned but ſach as proceed upon debate; and 
di quarre)my Lord Roſs's decreet on this head, 1s to caſt up all the decreets in abſence, n-'l. 
x6 annul them at one stroke; and whether it be fight or Wrong, yet the practice and com > 
Won enter muſt excuſe” quoad prend, whatever regblarion” you think fe dn wiake for we 
future by act of Sederunt, as you did lately in the ſymbols of reſignation, u 7th"Febru- 
H]!!! ,)) ß ͤ , ̃ÿ—pN˖m, "aboor ue. 1 
_ parent beirs bonds, being the ground of an achudication; and that of Duff, 'Brown,-and - [l 
Forder of Culloden, about. a Wrong infeftmem, yet the cuſtom of the town of Inverneſs . i 
|  ſupportediit : and the very act requiring intertocurort to be figned doe fikewile appoint 
| hat they be ſigned\by the Judge before de go'off the bench!  yerthis is wholly ebfcle m i 
' | wes repelled in the:caſe' of Roſs of TYlſhouphe againſt William ß al deere | \ſ 
| ſubſeribed by the Judge after he comes off the bench were reduced, "multitudes of decrees  ' i 
Would fall tothe ground. The Lords thought the caſe Very ſtrait on both fides 5 for it 
Would be hard to make Patrick Houſton's heirs liable for ſo great a ſum ppon a decreet in "Bl 
Abſence ; and, on the other hand, the looſing of the decreet was to make my Lord Roſs -.,_- 
joe his hole money, and the only mean of probation thereof, and that it was not enough @—- 
bor Patrick's fon bluntly 10 ſay, „ Prove your libel ; ?? but he ought to furniſh what don. 
ments he could, that his father had accounred for bis intromiſſions in that rrult, as exerei 6. 
tor of the ſhip; and and therefore they fell upon this, that George Houſton 2nd his cr. 
1 tors ſhould give in a condeſcendence vpon oath. of all the evidences they had-befide them,  _ © 
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Aer fearch, of that voyage to Portugal and back to England, and what be made of te 
- cargo, freight, and ftock-purſe, or by his ſelling the Thip,” that it may appear how far he f 


Ves debtor to. Lord Roſs-or the'reſt of the owners, and how he could diſcharge himſelf of 
tte fame. The lealt effect Lord Roſs's decreet can have, being to reſieve him of the _ 


een of proving theſe particulars, end transfer the onus prodand, for clearing them op n "I 
February 27. 1708. The Earl-of Mar contra Gabriel Ra 
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5 ee q kin of .Orchyard-head, holding 
huis lands off che Earl for the reddendo of decem bollas frumenti in his charter. The debate [3 
Atoſe anent the legal ſenſe and import of the word frumentum; the ſuperior alledging —_ 
|. _ nified wheat, and the vaſſal, that it was only ten bolls of oats, no wheat growing in that 
| _* ground. It was contended for the Earl, That frumentum, though ſometimes in the general 5 5 
t ſignißed any corn; yet in its ſtrict and proper ſignifſeation, it was reſtricted to wheat, as 


- 


* 


_ appeared by the gloſſators and lexicographers on that word; and "efto no wheat grew there, 
that could not be the rule, becauſe, in many places where wheat grew not," they were in 
ue to pay the price of it, though not the 7p/a corpore 3 and he, and his predeceſſors had, 2 
For a long time, paid the ſheriff's fiars, or current country rate for wheat, which ſufficient- - 
y explained the charter, if chere were any ambiguity in it. And Bera, in his tranſlation 
Fc the Greek New Teſtamem into Latin, has underſtood it fo, being a great critick in tbe 
„ languages, at the 27th chap. of the Acts v. 38. They threw the wheat into the ſea;“ 


* 
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gde renders it prejecerunt frumentum in mare ad exonerandam navem, and in French, Frament 
iges wheat. | A»/eered, What the gloſs or lexicons ſay is not much to be regarded, 
ie they give the ſenſe of the barbarous and degenerating times of the Latin tongue; and 


+ 
% ne 

X LY, 
* Wy'y 

9 1 
„ 
. 

EM 
* % 2&3 
$2) x 
e 


4 


l 8 8 
1 3 ; i 17 5 . 
: xii , Y at . * F 
2 s d . Nie 1 2 1 7 5 
W 48 wa" 28 | 0 ) 
N x \ ) * 
MY AY OS Þ : f 
. 1 Wa” bs . ö * J 
. 
* a : ; 
, 7 at ” 
* [4 


=} 


* 0 * 
* .« 
* 5 * # ", % k 


n 
NN : , * * — 4 
5 IS” > Wo nn N A 
* * n x Y Sh * 9 
. $4 [% = KL * \ t * 
1 f 4 
7 5 * * 4 | k BY" . 
84 * *. be N ; 
N N wh g 
a f 1 „ 1 9 pe - 
- 5 $ * bh 1 * 
e Ws » 34 * ; Fen 
12 ' | o e 1 i 22 FT 1 5 X i? we 0 7 —5 = 3 gh 
0 4 , : 3 5 : . ; 4 a, 1 n SM * Bo "1 5 7 . * ne þ Fs #7 ke * Z *x ; ; * We: f 
1%. He | * {LP ID „ | | ; . > n n BET 
» Ne 3. ” FAQ * 5 . 74 y * A $ ik e , © 4 
8 * fa » x L x , 6 * L * = 4 o f p * A 1 * 7 4 S 1 5 4725 "+ Þ 
1 PIX: RS, : 4 8 f 1 f 8 1 Y, < : * 
* — * * * . « — , ; x 8 - . . * * 1 © 2 begs 8 — 
p * _— 5 1 19 , 4 13 £ S \ . * ON ' : q 77 \ 
C on * 1 * ” * - » $ . J 
SITS | 5 1 4 3 4 ö % : ; . . « I : 4 
= 4 TW” % ws EC aha £ ; - 71 5 N . N f ; I OOPS 
8 ; : < C 2 Fo - 0 0 * , 4 2 * wy A 
"Pc FOES NJ ” A*. Wes N . 2 1 +; ; 
. „ „ * * 1 * g 2 9 E | x oo 
F ay LT «Wo Be: * F . . Yd has 
1 1 1 , . % © 1 N . . "a E y 
1 : ATT: +. | 
* * PN *. 1 * * = be 2 * 
55 : 17 7” 


= * 1 due; even PER hom . far 8 4 3 come g SER ine, and to 
da a generick term ſor any Kind of | ſegetes, as \hordeum, auen, iriticum, as contradiſtincet 
1 fem the legumina, and pulſe, ſuch as peaſe and beans; and the true Latin word for 17 
ds nen. The common uſe of: ſpeaking, and the conſuctudo nepionis explain this.” If any 
3 man on the road call for corn to his:horſe;, What ſtabler will. bring him beat: If I bar. 
dein for a chalder of cores. would 1 not be laughed at if I. demanded wheat? Now, the 
8 cuſtom-of the country. muſt. over: rule this, Why ſeek you heat where there is none? 
dc though; and others in my eircamſtances have for ſundry Years: paid wa, at leaſt I 
' © thewalue of it, ſhall that error wreath a perperual ſervitude on my land; tor law lays, rer 
3 1 5 ; commun;s dat nullum jus pro future; and though frumentum may ſignify wheat, hahe places 
Where it grows, vet that canhet be ſtretched te my coußtry, Where it uſes not to be 


3 ſown. :. The Lords thought the uſe. of: payment would go far here to explain. the. Meaning ” 
I A c e 
WM 5 aha 5 fen duty has been ad... 3 
* 5 5 - Eodem die. Murray contra Murray A”; Pls... Marray' "8 _ 1 IE nts in a 46g 


RI, ment jn the Canonpare,- thus, i dimidietate. trium: partium, the. diſpones ak to her huſband; | 
E 1 1 when the clerk comes to extend che ſeiſin, he infefts him not in dimidiezate trium parti. 
5 5 | um, (as the wife 8, the diſponet's ſeiſin run), but in dimidiezate terlis paris tenementi. The 
* 5 05 Jaeger, and only heir of the marriage, . ſcrves. herſelf heir to her mother, and infefts her · 
elf as ber mother was infeft, in dimidletate irium Partium, and having withdrawn fron) her 
7M becher. and diſp to one Ann Dundas, and competition ariſing . for the rents, 
1 it was .contended;. The father by his infeftwent. had but right to half of a third f 
=. 5 oY pet, whien makes a fx: 7 art of. the Whole, and they had. the half of three parts, 
| - Which being the half of the Whole, they beboyed to be preferred to the mails and 
duties, paying him the fixth h part. Anſwentd, „This was but a pure and abfoluce mil. 
take in the notsty, turning the xumeras: ordinatis i into the cardinal 1gnorantly. thinking 
them all one; and the mother never deſigned any ſuch reſtriction; vet tbe Lords found 
bey could nat mend it, and therefore - found he had right to the ſixth part, and Dundas 
„That the principal diſpoſition bore a marginal note, diſpo. 


* to the teſt. Then be u. . 
. 2 the half of three third parts to bim, Which mult regulate all; bat the Extracter had 
gnmeglected 10 take in this margin inta the extract now lying in proceſs; and therefore cra- 
Es 6 0 4 Warrant to produce the principal. The Lords ordained. the clerks to tranſmit the 
RE 3 1 to ſee if that marginal note Was ſigned, and how it runs, and Why it Was omit- 


„ ted in the extract. By thir laſt rwo deciſions, we may ſee what care ought to be taken in 
1 be 5 _ wordi clauſes, and that. clerks and notaries ſhould be exact in the Latin tongue, as the 
1 5 \ 45th 1 1597 requires, Which few of ehem are; as, by experience in their examinations, 
== . I oft found, and therefore remitted ſome of ahem. And it were to be wiſhed, for the ge- 
FR. 6 "a good - of the lieges, (who oft loſe: their cables. through: their ignorance), that the 
. 5 Lords were more ſtrict in admitting them. It a8 an old obſerve of .the An. Azo, per 
1 weer ot inporitian notariorum peribit mundgs.. . 
Dian die, Sir William Gordon, brother 10 Earlfton, Ding 1 (Cee. 
=: - noc eldeſt daughter, his Lady, proteſt for remead of law againſt an 1 pre- 
=. 7 | 8 my Lord Ceſnock and his Lady, who Was Ceſnock's ſecond daughter, to the ſum 
= "2 . of L. 400 Sterling be bad ſubſcribed for in the African company's books, and Mr William 
Hall their sſignes. Colonel Gordon's Lady had a ſpecial aſbgnation to it from Sir George 
8 _ Eam mpbell of Deſnock, her father, with a quality, chat e he or his Lady might diſpol 
| © ow it-otherwile; he afterwards, «by. a diſpoſition;; revokes the power given to his Lady, 
And diſponesall bis effects in general, withour ſpecifying; this African money to the Lady 
Ceeſnock, his ſecond daughter and, upon ſome tranſactions betwixt the two huſbands, Co- 
On "Re lonel Gordon diſcharges all he-can-aſk-or-crave any manner of way; ſo the Lords found his 
= 8 . | Lady s right to the laid equivalent money revoked; agaiuſt which interlocutor he appealed. 
=. Bs 1 , pho February '28. 1708. Sir Hugh Campbell of Calder being oreditor to Hay of Park, and 
1 having had conſiderable Rs, any with his eſtate, and being conveened for count and 
1 by Jerviſwood, Kemnay, Whitfled, and the other creditors; and the Lords 
having refuſed to allow him the expences of his infeftment of relief, as no real burden on 
= the lands, and found him hable to count for the rental, though he pretended the other cre · 
5 . Aors had a promiſcuous intromiſſion, c. and having this day refuſed his reclaiming bill, 
Sir David Forbes having offered a proteſt for-remead of law in Sir Hugl's name, the Lords 
EE aſked bim if he had a ſpecial. mandate for that effect, and he replying that he was his ordi- 
* . = nary Advocate, and had letters from him in general, authoriling him ro manage his law- | 
LF affairs; as if he were preſent, but no ſpecial warrant to appeal; the Lords rejected his pro- 
3 9 285 teſtation, and likewiſe gave him a reprimand, and called in the Dean--of F icalry and . | 
5 vocates, and adviſed them to be more cautious and wary. in time coming. | 
Weds, * - Eodem die. The Earl of Roſeberry having given in a bill, ſhewing, he had ae a 
en gt + warrant from the houſe of Peers in England to cite Sir John Anglis of Cramond, to give 
1 In; his anfwers.0 on thy woven: W 8 him anent his e in water, and Fo th - 
T | 9 3 1 * - 8 8 | | „ [ 3 
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8 3 ae, The re N of — n 
of Dalmarnock, Lockhart of Cleghorn, and Winram of Wiſton, * galt 6 one 400. 
5 her? $ rights; it was alledgid for Wiſton, I muſt be preferred; becauſe, though er lee Were 
All regiſtrare in one day, 5er L offer to prove, mine was offered to the regiſter tW o Fours 
deſore theirs was preſented; and fo, by th 1s igth a@ 1693 it is clearly preferable,” which - 
makes the date of the regiltration t the ſtandatd of the prefetence; and the 1th act, 
umme parliamenk, ordains a minute book to be kept, expreſling the day and hour when the - 
Kals is preſented co be regittrared ; and, by 'the;ju8tly act 1696, the booking and ede. 
tion is made to be the only” rule, / | Auf zered, The fundamental act for regiſtration of ſeiſins 
is in 16175 and all that it requires is, to'expreſs the year, month and day; ſo that the enn 
ge of time that can be allowed in preferring one ſeiſin to another, is the ſpace of a 
b vn and how eaſy is it for 4 clerk to miſtake in the matter of ſome hours, and even i - 
revaricate” ſo far, as to gtati 1 one before another, which: was preſented alter me; du, 
Hefe ever they Ark regiſtrate! in one day, they ought to come-in part paſſu. & » 
poſteriores derogant prioribus; and ſo the acts in 1693; enlarge and explain A in 161 * 
ut that, by the expreſs] ſetter of the! law, the difference of hours is to be conſidered, as-is 


done in two arreſtments laid on in one day; and the clerk has given 4 declaration i 9 


it. The Lords conſidered nis 3 eas e and en 12 8 thereto, brov 
0 in all the ſciſins regiſtrate that day pari poſſu. * „ Tate. 15 20 
Dodem die. Sir Peter Fraſer of  Dooris purſues Alotareder”! Abercre 
| of Glaſſoch, his cautioner, for count, reckoning, and payment of the rents 
of hiseftate. - Alledged for Glaſſoch, the cautioner, abſolvitor from atiy intromiſſion bg 
= the factor after che third act of Parl. 1706, declaring Papiſts incapable of a any publick 
alice, and particularly of being factors or chamberlains, becauſe of the Weste 2h they might 
- have to pervert tenants; and Mr Abererombie being a Roman Catholic, his commiſſion | 
ue fatto expired by chat act, and confequently my eautionary- obligation ceaſed therewith. 
_ Though ignorentia juris non excuſat ; yet L was out of the kingdom at the time of 
making the act, and far a long time after, 1 it came not to my knowlege ſo ſoon; yet 
the cautioner malt ſtand bound (the factor being now broke), for all his intromiſſtons and 


WEE 2 


| adminſttraions, not only from the date of the act, and forty days thereafter, but for the 
laſt of the forry days after the publication and promolgation of the faid act at the Croſs f 
Eaiaburgh 3 ſeeing: borh by the Roman law and our acts of parliament, + laws do not bin 


1 till then; and the Lords found it behoved to be ſo counted. Ther Sir Peter craved, that 


the cautioner might — 1 to aa | tons of relief” he bad from the principal, Which the 
1 Lords refuſed. - n 1 e ES 8 Sy 


* Eodem die. Andrew Sbiels writer gien in a | complaint 
| bis uncle, that there being ſeveral proceſſes depending berwixt them, and he coming to the 
3 * George his houſe on the gth February laſt, he ahold and invaded him, by chraſting | 

and beating him on the breaft, and throwing him over a-chair, whereby. he had incurred 
the penalty of the 219th act 1 594, of loſing the plea. | Anſwered, The act never meant 


fuck a frivolous ſeuffle as this, where there was no bloodſhed, but only. ſpeaks of fach in 


__ _ vaſions as wight be the ground of a criminal purſuit, which this could never be. The 
ü E Lords having adviſed the probation, found, That he, after many reproachful words, took | 
bim by the breaft, with a 400 ign to thruſt him out of his houſe, and in beating him, "throw 
bim over a chair, that his heels were higher than his head; and conſidered, chat the 
chrowiag a diſh or glaſs at the party's face, when they. 
nough in the terms of the foreſaid act of parliament to make them loſe the cauſe,” and that 
mne law was moſt neceſſary to bridle the prefervidum Scotorum ingemum; and therefore found 
Mr Young's beating in the terms of the act of parliament, and declared he had loſt the 
plen. Young repreſented by a bill, that it was a downright plot and contrivance of Shiel's 
1 15 firſt buys in a debt of his, and ſteals out an act of warding ãgainſt bim; 
5 and, becauſe it cannot be executed within doors, he falls upon a trick to draw kim out, b. 


; bending a boy to him, deſiring he would come to John Reid, his agent, who ited: for 
him at the cloſs-head, which he believing, came ont, and behold Sheils and his meſſenger 


3 Inſtantly ſeizes him, and threaten to carry him to priſon ; he diſcovering the trepan, deſi · 


red them to go down with them to his honſe, and he would ſatisfy them, either with 0 

ney or ſecurity; and accordingly Sheils and all go down, and Sheils gave him mott | 

| -  _ voking language in his own houſe, which is a man's ſanctuary, and all contrived to 5 
mare Mm: Whereupon he only took him by the breaſt, to ſhut him out of his bouſe, and 


: if be wilfully fell, he was no way the occaſion of it, Por was done of purpoſe, et dolus 


- fo nemini debet prodeſſ 3 but, on the contrary, he ought to be fined in a conſiderable ſum 
3 5 he for 1 5 9 210 bal lune ' a to 95 N 9267 127 ora oh m Fg My Reid, 


is 


idie- his factor, _ 


againſt Seon Volley 9 : 


had depending proceſſes, was e. 
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_— 7 :: is friend and; agent, —— bim! into: FAR Lords t heil's- . 

. not vety eleanly, but be denyihg it, they 3 ances og . Av zill June; but © 

| - .- -» adheredito the inte rlocuror againſt Young anent the tinſel rok . N e es Wa w 

preparative and Warning to orhers tao der e e ee in 5 

elles againſt chair antsgoniſt in the-cauſe- Ed's ret 

Fu i, 1708. The Sellion; mer; and the firil thing th they began with, was the admin iſtratin * 
ER: ting of the abjuration-oath- to the court, impoſed by the — eto Parliament: 1 this winter, —- 

--,.. acquirmgallim offices, civil and military, (churehmen being at this time forbarn, not t 

. preſbyterian miniſters; being at. the juncture of che French iovalion'from Dun. 

. . * J to take it, It Was ſtärted, it it. ſhould-be pur: to the advocates, ſeeing they were not Yo 

3 . exprelt, whereas chey were wemine 15 in the act of che teſt in 1691, aud for . 
3 1 75 331 the alledgiance and aſſurance 1 in 1693; and though in ſome ſenſe it: might be called a — 

N 5 9 bi lic office, yet as to oaths, : they bad never: been preſſed on them,” fave Wben ſpecially pro- Pro- 

* vided 3 and. the Engliſh bartiſters are included 1 in the act. It. was teſol ved to ſeave the . 

. | vocates to their free chaice, and the Lords declared any ho offered to: take i it that they would 
N 5 .  adwiniſtes.} u to them. It occurred whether. it ſhould be done in pracſentia, of by any particu- 

* 85 58 Jar, Lord delegated by the reſt, and it wasthought the Ordinary on the bills mightreceive them. 

„! agth May lalt, the Karl of Seafieid as Lord Chief Baron, With Pitrichy and 

1 8 el; Pennycuick: as: Barons of the Exchequer; were ſworn by three of the Lords of. Seflion, 

and they: called fot a bible and | ſw: re upon it tatlis ſacro- ſanctis e angelits, and kifled-the 

-- .- _  - book. eee Englich 4 formula of Twearing,. Which en 1 ce ory.» wah there 

# 15 55 . beide, neither jaw nor cultoin for that way and manner with us. 
= 1... Eodem. die. The Earl of Tlay produced a lerter from the ( ven, angling: in doe of the 

Eras Lords of the Seſlion, Vacant b. "the. demiſſion f the Duke -of.. Argyle, his 

- brother, who reſolved to fullo his charge! in che army, and he was ſworn and 3 

oo the belt. {hoot of law. forxbe mobility to learn that is in Eurq % The ſame ob- 

jJeckiog lay againſt bim that was made againit his brother Jupra, thaty be ar workin” 2 53 5 

Wo, over: ruled in his caſe, is was not propened here 

Diadem die The Farb vf, oudon, anothenof the extraordinary L nec Seſſion,” having 

55 d clared. he had, taken the oaths at "London, it was doubted if he needed to repeat them 

1 here, and if any of the Lords had other apacities, the ſame was d 20 hinder needleſs 

| * kepetitions, ag. Preſtonhall's being Lord of the Regality of Lovnt; c. Loudon like- 

5 Wiſe produced his patent and eommiſſion 0 be keeper of the great ſcal of Scotland, the 

- Chancellor? 5 IS being now ſuppreſſed and at an end, the Lord Couper, Chancellor of Eng - 

land being for the whole land _ i bears to continue during the Queen's pleaſure, and aß 

till he. reyoke it in wr, 2 enſion of I. 2000. Sterling yearly, beſides the emoluments 
and profits of the ſeal. This _ given him i im compenſation of his former office, as one of 
the two ſecreraties of ſtate for Scotſand. both now aboliſhed-. My Lord Mar, the other 

1 got, to make up his loſs, the, keeping of the ſeſlon:ſignet, with all its perquilites | 

belonging thereto; and the Dake of Queenſberty was created a, Britiſh: peer, by che name 

ofthe Duke of Dover, and got the ne 1 the Privy: ſeal; A; thus were the offices 

_.diftr ibured amongſthem. 1 4; : TY IE PL 0 3 wg! 75 = 

June 5. 1708. John eee writer, bezeg Keeper and. Skeet the. tale of he "HR 1 
houſe: both for ort inaty actions and concluded cauſes, put in by the Earl of Scafield, when 

D bancellor; and'that once being now at a period, the-Keeper's. place fell in conſequence 1 in- 

3 5 tao the Lords Hands; whereupon they g granted this day a commiſſion for that place to Mr 
Do _ James Craig. my Lord Preſident's Ge he contenting himſelf ith. the ary dues 
= 5 en to be paid formerly, and not exacting any. more for the ſam. 

= . Eadem die. David Thomſon, merchant in Edinburgh, purſues Marion - Gray, wit to 

2 Gaviglock, and a widow, called Margaret Deans, for the price of 59 ſtone of but 
ter ſald them. at L. 4 Seois pen ſtone z -and the price being referred to oath, it was con- 
feſſed: but the quantity meer being denied, a day was taken to prove the ſame pro- 
.ut de jure; and khe clerk of the weigh bouſe-being adduced, he deponed conform to a note 
7 extracted out of his bocks, that; there Was 59 tone weighed, and that he ſaw part of it 
delivered; and one Gardner, who cartied it tothe weigh: houſe, concurted with bim; ſo 
. that the-quantity was ſufficiently. ptaven, but howy much che defenders received was not 
deer; it ſeems. thatithe market pries falling, they refuſed to accept of, and endeavour- 
ec io caſt it. back in Thomſon the ſeller's hand ; for ſupplying whereof, they offered to 

„ prove the delivery and receipt theteof by their oaths. A gainſt which it was objected, 

. : 149, Thisis to alter the act. of. litiſconteſtation, which 4s a Tudicia): contract, and the -pur- 

_ 4Juer having Elected one manner of probation; he cannot recur to another. 20, Marion 
Stray is clad with a hufband, who-will.not ſuffer her to depone to his prejudice. Anfeered, 
; 1 two witneſſes have deponed on the quantity weighed, and only cannot be ſpecial 
2a do dhe preciſe. quantity, there can be nothing more reaſonable chan that in ſopplement 
3 57 is Hates probatio, you ſhould depone how much you: got of the butter. And, as to 
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_— —— — herd is nothing more ordinaryenhar this jurdmenium ſu inm Xt 
. afes Jocupletintur cum ulterius jattura. The Lords-repelled: the objections, and 1 
1 = r n eee e ſhe sd ject anz quality to her dath, that 
=_ m n oẽr b. he Lords would conſider the 1 | 
E t adviſing of ber oath, enen 9 vor being He the caſe "2 
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e — a * 92 85 9 1 % | 
in ch | Aren the-town-repeating a 1 4 .. = 
roy ig prob was Hp nc den as ae right ond: paſlelion;\which = 7 
#0 in, by the-counſp.of the roll, to be adviſed 3» but Mr Fraser alledging che town. 
” e Tie 9 the moſs mi tempore by caſting the double quantity of peats tffe ß, 
dee mee erat in years 'precedipg3- therefore he gives in-abill tothe Lords, repreſent- 5 55 1 Bi 0h RB 
g ing, chat af this be allowed, they will very ſoon ex hauſt the ſubject in controveriy; and 1 0 
_ {there beingiawborrows ſerved, they are ſparing o uſe an interrupt ion cia fei. leit irbe . _—_ 
booten as: a contravention; therefore cra ved the Lords might diſcharge any further eaſt· E < 3 5 1 
ing at the removing what is already onſten, during the event of this plea, that they may 
ns tataſy deſtroy the moss. Anſwered, They deny the inhabitants have cuſten up 8 
| 3 | more fewsl: 47 year than they were in uſe to do formerly; nd It is a known maxim 1 in LL 1 Y | 
+ Jaw: that ite re. mbil en inovandum ; and their poſſsſon:canmor' be (topped, ſecing ahoic I, 
00 tient will eſearly ape den the probation comes to be adviſeck; ſo the fafolt: rule is, ee 15 5 
1 Fates a e, 155 it be otherwiſe found The Lords thought their -peſſeſſior could 2 
_ _ > notibeunventedcor-ſtopped: medio tempore, durdeclared when the cauſe came to be atlviſed, . 
_ 8 they found there was no right in the town to thir moſſes, or a limited right, then 29 
1 l eee waſte and damage made, and lay it on upon eee eee of” 58 1 g 
_ _ palonging to the town, to compenſate and % ͤ end "= 
1 ue 10 DCopwie contra Couiies, mentioned gth March. i 207+ Tue eldeſt 1 
15 of r. cont ding to have the cant and / orchard as 4 neceſſary pondiele of e 
2 Wich was found to belong to her; and ir being alledged, that this was beyon 5 
„ mon yards belonging to country houſes,” and conſiſted of ſundry acres; ſet with - 
| »nmodred ruft. trees, and incloſed either with ſtake and rice, or a quickſet hedge, and 
x: TER ing a bonſiderable rent yearly; ; and the heritage being but ſmall, to give . 3 
ard was to break all the rules of equality introduced by law amo oſt filters: L 
and to gide her near the half of the heritage, to the prejudice bf ber four ſiſters; and What 
1 1 8 ik ſuch a ſitile feuar ſhould incloſe and plant a great part of his land, for the mate improve- 
he t, there is neither law nor reaſon that the eldeſt ſhould claim all that to herſelf,” The 
- 3 n before anſwer, allowed. a conjunct probation, both as to the value and extent:of 
5 dis orcherd; which coming tobe adviſed this day, it appeared. that there was included in 
1 e orchard two roods and 35 falls of ground, and it being in Stirling carſe; where yards - 
* atk much profit, it nch fome years yield 2 50 merks for the fruit, and ſomething alſo 
for the graſs, and other years 100 merks only, and that it lay contiguous: to che houſe, 
| andinvjnoned rhe ſame on two ſides. The Lords found, that this ard t behoved to follow 
the houſe, and to belong to the eldeſt daughter jure primogenituræ; but being of a value 
far above what ſach a houſe or ſmall heritage required, (Which needed only à garden of 
5 1 pot · kherbs for the kitchen) they found that che other ſiſters ought to get ee ae and 
| E latisfaction for their ſhare and proportion therein; and for ae the value, the Lords 
would not take in either the higheſt nor the loweſt rent, ſeeing fruit is a "moſt caſual un. 
_ "certain rent of any others; chez fixed irs yearly rent at L. 5 Sterling, and put the price of | | 
cdten years purchaſe-vpon the orchard at that rent, which extended to L. 30 Sterling, and 
modified 11 2 Scots yearly for a gardener's houſe, inde L. 72 Scots in all, and ordained 
dn ele ſiſtec ot pay in this yearly: to her younger ſiſters, deducing her own are 
EN oy Proportion out of the Whole. See this interlocutor altered infra, 24th June current. ; 
dan th 108. The Directors of the bank repreſent to the Lords, That by an act of 
1 vy Council in April laſt; calling in ſundry ſpecies-of money to be recoined in Englith 
pieces. it was recommended to the Lords of Seſſion, to ſee hat quantity was brought in 
did the bank, that they might have allowance of it conform to the act of parliament, ſee- 
avg it expired. the ugth June inſtant. The Lords named two of their number to take an 
=” n of the quantity brought in. It was objected by fame. of the Lords, That the 70 
mie Council being now diſlolved and abohſhed ſince the iſt of May laſt, they could not 
| 3} | felegate:their power to laſt and continue after their own was at à period; for if they could 
1 wenſmit apart, why not the whole ? But the Lords thought this was an exigence admit- 
8 1 ug nd delay, without wounding the public faith given to the Bank for making up their 
3 ani damage, and putting a ſtop to our mint; and the Queen being informed has provi- 
= -»" magna for doing of it ; -and 1 * 58 Nr . 
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8 ? 5 d himſelf, being tutus excep 
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be Bu ON" 8 | ED 
N ſhe had: d conerd the 


3 a ys. eng 9 py he 
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af honour; and chat it may be ſo renounced, appears by two eciſions. a8t 
"- Murray: contra'Spalding 3 z and 26th. February 166 9% Henderſon contra Birney 
no eompenſation in Seotland before the 1595 and ſo is not ex naturd rei, but on 
5 and David Spence's debts -would not: eompenfabe bank notes, though the 
able to him. 310, In all-perfonal-wrirs, the cuſtom of the place w 
wn eee their form. either as to conſlitotion or extinction, as i 


evident from many 
per contra © 


„Gordon cumtra Wor 


O te fübſume, it is notour that by«the law) of 
ere, is We votes of tenor. b 
vun, like bank · notes, elſe all cummeret᷑ v ould be retarded; and his counter note by. Drunr- 
ſuy to Collain has been a mere contrivance bring only dated the day befe e the note purſued 
2 wheteas, if honeſty had been meint / the firſt note ſhould have been gi ven p. Anfeveretd 
Top Collain, He know no ſuch cuſtem that compenſation cannot be obtraded te ſuch notes, 
et gui conſuet udinem allegat eum debes probares and all he meant by theelettergawas to tell Mr 
8 Dtumſuy would pay him annualcent from. the date; Bat that he never intended 
cam on be preceding nate -of Drumſuy, 
which is an ordinary practice; and the. reaſon of raking it was, he had not that ticket upon 
bim 40 give it ip; and the law of Scotland muſt regulate This c 
men, though an Englaod, and compenſation can never be excluded. The: Lords looked - 
upon this a5:a/plain-colluſion/betwixt Collain and Drumſuy, conſidering the nearneſs of time 
betwixt thet wo notes, and their jumping in the ſum, with ol 
ove ; and. therefore "repelled the compenſation: in this caſe ee es 


June ra. 15908. Richard Cockburn, elder of Clarkingtown, 8 Abe to. che, Abby, 


LES 


| 2 9 8 by ſave him from caprions;. at his ereditors-anftance, he there contracts about L. 35 Scots, 


the only thing he ſeemed to controvert 
e The Lords repe 

baviag eee and thought he ſliould have: been tranſported to the C 
burgh tolbooth ; CS then his other creditors might have arreſted him, Which they can- 
oy | _ "ny 10 well do in the Abby. which is a ſanctuarxa /ed- quo; jure, ſoc it debate alli, if i 


in a change-houſe, for meat and drink furniſhed to him; and he being purſued before the 
bailie of the Abby. adecreetis: taken againſt him, holding him as conſclied: and thereupon 
46 is incarcerated in a priſon they have for;,deliaquents,-or: ſuch debtors. He gives in a 
dill of ſuſpenſion, craving io be ſer at liberty on thir two reaſons. - ine, The decreet was 
4 mop ſus judice, t hey having no Juriſdiction for cognoſting:on 6 debts. -240, He craves to 
be reponed to his oath, there being no other mean-of. probation. againſt bim. Anſwered to 


- the 775 They were wait: competent to debts contracted within the-precint ofthe Abby, e- D 


. Tpecially for vivers. To the ſecond. He was perſonally apprehended, and ſo could not pre- 
tend ignorance, and does not eondeſcend an way" thing ro-purge his contumacy at all; and 


vas; the exhorbitant articles. of the account. 
elled his reafors! of ſuſpenſion, and:refuſed: his bill. Some doubted of their 


ongate, or Edin- 


be as the King's palace, and of old a religious cohvent às Well ag a priſon. 
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1 55 AP June 15. 1708, 'Gordon contre the Earl of Galloway. John Gordon of Grange eig . 
e . 2000 merks fram the- Earl, gives him an infeftment i in apart of bis lands for his 
825 _ ſecurity, redeemable alwiſe upon payment of the forefaid ſum; and the Earl having enter- 


ed to che whole lands, there is a declarator raiſed-by. John Gordon, that the Earl is over- 
3 by his intromiſſions, and rherefore ought to repoſſeſs him, and pay in the balance. 
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do pay eſt ene it/dore-n J 7 
bis giving a note in thir terms was-4 tacit renouneing af any 3 8 te 72 
ions between Btumſay and him, elſe it can beat no other conftrucion” but a deſien 
of defrauding any who tuch right-to his note, which is not DeeprotumedJina gentleman | 
in June 1672, 
ney and We had . 


4 „ x .. 


\ 


j Toe 0 7 ns. = 20 K 5 85 62 * 8 * : 8 0 N. er, IO 5 | 15 1 
is et . rahted ws this find Gags ho TR Viſeolnt bf ES: 1 — 9 5 25 1 
Fpetebn infeftment clad wich poſſeſſion” followed; prior t the right” he made to the „ Hs 


'  andforproving thereof, he producedithe bericable right granted to Kentmuir, with 'a' ſeifin 
| un decreet bf poinding of the ground, " ObjeBd;\ , That right to Kenmuir was never | 
A dcliveredevident, but configned in Provoſt-Coltrain's hand; till Willam Gordon 5 
1 Ker uß to Gtange ſome bonds he had of his, and this appeared by an"inſtxoment- taken 
e Kenmdir agent Provoſt Coltrain,” and his oarh in an/exhibition.. Anſwered, Null modo = 
 Televat againft my Lord Galloway, a ſingular” ſucce for, wh now produced the fajd-"right 
3 in bis den hands. and was not concerned in any depolication, Which, hewever it _ 
"4s = Kenmuir, it can never militate againſt nim. 240, Grange objetted, "That %% this 
Were a preferable right, yet, I having put you in pofſzion, you ought not to have quit it, 
. removed” by a tecck ase; and legally diſpoſſeſſed,; elpecially ſeeing you were obliged Y 
_ aclauſem! the bond, to have defended: Ain e right; and though they would hace 
A reyailed, yet you ſhould: have bidden à proceſs ere you. Had quitthe poſſeſſion; Which the | 
5 Lords found, and therefor” decermed/Ipairiſt the Earl; r though a may is not bound to 2 
ſt out 'vapereffary ex pendes, in oppoſing a clear untomroverted right, yet here he had . 
bound himſelf to 2 7 Was to have ne of: his. 1 qa he Thould ware: out in „ . 
Fading againſt It. FO 5 hs . . 1 Ft 1 LE! — RE. 8 „ lk „ 7 4 ; 
June 16. 17/08 ort 
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adviſed: the cane between the tay lors f Edinburgh $44 £c $347 
Pelte, e done 2 6th joy 1707 and it be . ue ee K rhe Lords; char u dit. 
ference is to he madeiberwiyt Wörk done fot actuaf burgeſſer, bring ſcor anne lor, Wien 
| tze dolgh, u K Zentlemen And | other mrangers. who reſort to it for their private buſineſs, a 
| "8 fpend/ their "money in the OW. As to the Vnſt, It was thought the magiſtrates, oy | 
|. Ser ſealy-of/cavſe,” might thirt und bind their own citizens to employ none but freemen of | 
ie craft, änd if oy. -rrabſpreffed, - W had ow to fine . bud e erg net 15 5 
. ent burgelſes, "they could not pret 
uw an kön des. yer the doctors do: not ate theſe bye 28 ot farenſes: owing To 
tie c Ay in the burgh4 and he gh theſe ſeals. of cauſe be ratified by the King, et 
falis confirmatio mh novi Juris tribuit; and the cities of London and Amſterdam found 
ſoch inconveniences in Hmitiag the; people 10 employ ſuch particular tradeſmen, that they 
| wholly abrogared theſe privileges, and left every 2 10 bis freedom to emplo Whatever 
© radcſthen he pleaſed, who! wroughr'belt and'cheapeſt, © It Was on the other ſide contend 
5 he deacon and town täylors, that the were clearly founded, not only in their ſeals 
| of cauſe; but Rkewiſe in a plain act 0 parlisment, L. act 169 2, diſcharging the exerciſe 
5 "Te all crafts within, the fuburbs; to the prejudice of the freemen who bear the public 8 


re 


Adeens, and are abler_&& furniſh the lieges than | theſe: abſcure clandeſtine be de; a . 
Fit cangot be denied, but all the Canongate is a ſuburb of Edinburgh. "The Lords divided 
ibe vote; und Ant found, That the burgeſſes of Edinburgh 'Rable in ſtent, ſcot and'Jor, 8 

with watching or warding, are bound to employ freemen-raylors, and no other; and if 4 i 


"they tranſgreſs, they may de fined by the magiſtrates: but as to ſtrangers dwelling wirhin % Ml 
ie bürgt, though their gifts bear that neither Laird nor Lord ſhall employ unfreemen ; = 5 8M 
| 2 Fe this ſeeming co be cbntrary to publie utility, ir wus ordained” to be further heard; 3 
though many of the Lords thought: theſe mi ght emplo What artificers they pleaſed. And 2 + ox 
this isbeſides the privilege claimed by the membets of the College of jute and accord · _ 
gs upon the 29th” November 1706, the” Lords found fo and diſcharged Friſure. 3% » 2» 
+ Tune 18. 4708. Stewart of Ardvorlieh, by'a written contract, ſells his woods to John - 
| Graham of Redford for goo merks, and gets payment of the price conform to his diſcharge. 
1 pe Worſley Eſquire, in che un, of Surry, alledging- be had bought the woods be- 
fore, and Sven « crown of-earneſt,” and two guiness in part of the price, and had begun 
cutting, and furniſhed horſes and wills for the work; and ſent one Peter Stranger, a car- 
pPenter, ro; overſee it; but Redford had intruded himſelf upon the bargain, and ſeized upon 
the timber'and bark; therefore he raiſes à proceſs Ae him for ſpuilzic and damages, 
und executes an inhibition upon the dependance. Redford gives in à bill to the Lords, 
| complaining, that though e had made a fair-bargain for theſe” woods, as ap ppears by 
the contra& of vendition produced, and the diſcharge of the price, at the foot of ir; yet he 
is interrupred by Worſley, whom he knows not; and for Stranger, he offered his "ſervice 
- andafliftatice, and he ſimply trüſted him wirh 400 load of bark ro carry to Ireland, Which 
de never made any account f; und all they fay is mere aſſertions, noways joltrudted by” 
"ap writ, Whereas he documents all ſeripto, and therefore craves the inhibition may be re- 
| "called, anch its regiſtration (topped, as both invidious and calumnious. Anſwered, Though 
Dis agreement for the woods Was only verbal, yet de offered to prove every article of it, 
nd chat Redford came in moſt indiſcreetly upon his bargain ; and to ſtop inhibitions "were 
| Jaber, the vena porta et cava” that conveys the blood through the body politick ; und 
- Adhibition uſes never to be refuſed, except where a clear Giſcharge | is produced, or the bel 
1 * to! - by the party ha nate Uh . e Lords conſidered, that bir 
ö 1 | | Ns Hee | | . 385 
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EE - wins ar woods 101 been 2 value PU ever. bene writ an parties. never NOM ö 
. Hot bare afſercinns Wichaut 2 manher ;of infiradion in waits erefore they dilcharged £ 
RE P xt wk as groundleſs, .for. any thing: Jet cen, but: towel os $0, 80 00. im_thejir | 
process for proving the bargain, and. liguidaring:cbe damages AS:uceords, awe; it will ap. 

per whether chere was ground for ſerving the bibirion or not, and the damages men be 

- _ "heightened accordingly... t ſeems. Ardvotlich e d ages hoes. Ich to for 

1 price, and at4ait ſetfled with RNedfedt. 2 3 


1895 by 20s, - In a proceſs: between the reli and children: of... T4 | 5 BY TT”. ER 11 5 
e 1:17 4+ the following pon dame to be adviſed, viz, 4m, The Execurors con · 
EE, 2 Seed allowance and dedtetion for che moveable, beirfhip, as the beſt of each be. 
A = 3 eles of ithe plesiſhing which the heir woud have right td, but had not Jet elaimed it. Ay. | 
„ 1  Fwered; There could be nd f aration on{that+ account; becauſe han calſtat w hat he could.e- 

E ect. and therefore, you mult; pay in, JJ Phe Lords found the whole was =» 
| B . 5 do be scepüntec or, but, ordained the receiver to find: cantion to Warrand them againſt the 
Nt oy . Fe when he appears, to make his ſhare forthcoming. to him. ade, Deduction being craved 
bor the funeral expence, abe refit ohjected, chat could never effect: nor dimi 


A bin any, part 
. ſhare of the mopyeables, becauſe the communion af goods can be burdened with no 


* debts, but what were contracted during the ſtanding af che ſuciety un ie en the funeral 
"charges i is 4 debt ariſiog and exiſting after +be diſſolut ton of J 
affect rhe dead s part, and pat the Felict; and that my Lord Dirleton, 0 as Jong a oY 
Ce, and mach verſed in 'covlitorial taſes, is of this opinion, | vace funer | 


 Anſwired; Bury ing her huſband is one uf the moſt pris debts,” and one of the Paget of 


„ 
CET. L 2 
1 f 


7 1 - --Hazure, el dabiium bumanitatis, aut cadauera ua; and in reaſonable that 
IS F208 "2 the celict bear a ſhare of the butdep as his chüdren; anch whatever might e dhe practice 
5 ben Sir, Jol n Niſdet a us a 1 nom more than forty years 280, yet the practice | 


Fry. be Lords f 1 


jo 
N 
15 


&:the relicks part behoved 
Þalonging\.t0: che nearel of 


L . 3 „ 25 82 gr: 525 75 e n ET I OP I 
__ . 22, 5 a Meriden, obtains {8 5 and John Hamilton, Writer 46 . 2 
RJ Scots before the Shen He ſuſpends, that the decreet wos zu abſence, 4 
 ___ . -and'heonly holden as confeſſed and vo other mean of prabat ion againſt bim bat his oath, 
1 Bo _.. *and therefore craved to be xepotigd'thereta..:: n/a red, The Meercet Wa Kronger than 
3 8 155 When one is 7 2a holden 5; confelt,- fort bare a prucnrator co earing for. him, ane 
5 perſonalſy ſont in court, and making faith, ſs eue * Th, 8 pf | 
=. "ex non; * cent omacioully abſcnting, and not daring to eny 
SS, Replied The e erset Was null, "far it bore no may aged for iis. pak, 
> 0 5 Fberniture was ultra fett, the Ubel being alternative, küher to de ber 
1 or pay aue Jam therein contained; and vat the Sheriff melt inigufopſſy decerned h 10 
Eo pay s and fer his alledged ged compearance, the fame is falſe, Aud is. "Inlort by-rbe procutator' s 
_—— ſervants v0 their patole, thatithey all bring In their client 40:depone.; and beſides he has 
E _ ly deponed in this cavſe, "opt Ppourſuie- before the bailies of Eoin wargh, and de 
nie ide libd. The Lords were diſpleaſed with that enſtom of marking perſons preſent, 
=: 23 when they are only there by their procurators, and ordered it to be rectißed.; but in re- 
J „„ they arge the deres abel a ee the 
= eee big oath. © elf ct e 


;˙ Zuneas 1708ln ths cone, ment bode i th: current, bergen Cow ies heirs portioners, - 
 - —- the edit having reclaumed by 2 that it aas 4 contradiction in adjefto to find ſhe. had 
EET 3 br to the orchard, as a con conſequent, af che manſion- houſe by her :Primogeniture, an 
pet with the other hand 0: cake- ir from ther, ang with a <recompence to the 
. Gſters ; and that the eaſe concerned the. whole/heirs-portiovers.i in Scotland; and 
I it was never. hicherto controverted, but the eldeſt” got got the nd Well as the houſe, as her 
— 8 Po due and prerogative; and the ſame "reaſon imitling her to the houſe, - by the ſame 
 _ Foundation of Jaw, Ahe yard goes as a necefſary concomitant; and was ſo found in the caſe of 
mes of Punoon, . Hnſtpered, That this being a mean heritage of five;cbalders.of victual, 
duid ji if be bad jncloſed the, Shale into a fruit orchard ? and by the ſame rule, the 
+... - Ma filter might claim parks and infloſates adjacent to the: houſe, which was never pre · 
.._ +, rended, dar only Jura jndiuiſibilia, as jutiſdictions und r and recompences were 
f Juſamed bath in Pumpherſton's caſe, and that of Wadding's; and both Craig and Stair in- 
line o that opinion; and ſering fruit orchards pay Wink they ure certainly in- 
der prædia ruſtica, and ſo cannot fallo the houſe, eſpoeially ſeei ing a nineteen years tack 
As offered of this yard, at 300 merks per amum. The Lords, by a ſerimpploxality, altered 
mp ; mn former: Interlocutor, and found the whole orchard behnged to the eldeſt ſiſter, Fant 
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no ceaſed, che wa 


deze they, wiſhed rhe town might apply for an equivalent: ere ede ©. 


| 9 ory : | 2 ee k ; 8 . 3 N > 8. i 1 ; 1 55 n 
dige importanities and ſolicitations, and being taken to a' tavern at five o'clock. at night, 
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e was detained there till twelve at night on a Saturday's evening, Deſert ſhe þ > 8 
| | - prevailed with to put her hand to the alienation of her heritage, to pay her huſband's 5 


die was preſently going to Kmertea to un captions z and. Jo it was elicited. on promiſes 


d give her the price, which the never got; and thus being ſpe numerandæ pecuniæ, it Was 


al, Anſwered; That the bargain was fair and honeſt, and no force nor engere uſed 5 
o being done faire privates parieter z Put, in an open ravert, in Preset 


o 


18 
* 
*% 


5 * 
1 ' E 
7 8 2 > * 
3 au 8 "IS . 


en 
; >=. * \ground for. 
"Pp * 8 | - The Led 3 55 , bed '#1 hon = 1 .poitith. ok fact, that. | 
ie, fight Sppear if any farce,” terror, 'or-impreſſion=ob Fear vers uſed; and Fitmeſſes being 
EC _ adduced; und their depofirivns coming to be adviſed; it was: ebjefed, That they had Nen 
| EE. | Hollis! relevant 10 infer any conculten, nor! did they-concur.in- the ſame gede and circum. 

5 1 eit gt ef mellus teftis, etiamyi f 


= efet papa, aut 1Mperavor. Maximac tat 
1 . en, re, er Alhbehey depone. is, that ons: of chem thought ſhe Was very weer and 
= _. prieved) 0 flow 1 ir ; and the other fays,: that be i her kaſhand; frown; on ber, and pull. 


| 2 _ tough bet by che chats ro com forward to the table to ſübſcriberzz hat all: of chem Spree 
1 8 nim this, Thar” they ner heard: any: threatenings,. dor ſaw violence! bſed:3./and* they. aprec 


"8 3 in nothing elſe-but this; and the Jewiſh Sanhedrim, thoogh highly enraged-againit dur Sa. 
mY 5 _ vioary Yor would nor proceed on witnefles;difcordmg amongſt themſelyes,;, Koc all that is 
38 Do © here deponed,' does feaycely' amount 109: 2 'reverentia: ae, Which, by no Jaw in the 
FP 4 . World, annuls wives" deeds.” The Lomum jaw is very: clear, . > RUGS aliguem teftari 
* * e fays a5,  Fudjeium uxoris' peſtremim in ſe provocate murtati ſermone on 4 erimine/mm ;, 
aa 5. C ñę And the learned Feet, ad tit: Quod, 
| 2 Re 5 | 53 1 lays it dow as © rule, that marital reverence- afford the Wie no refticotion, ”, 
1 5 | ni fines Wh gravioribus minis, et uxorem/e adegifſe-probetur :.and.it litile apPcArances DEA. 1 
= _ relactance' were ſuſtained, it would break down the banks of law, anch let in an infinite ſhoul = 
| 3 pla. there being few ſuch Conſents given by wives by a full;ſpontamiery..; - Hope 1 in his. 


Re tt. 'bulband and wife:obſcrves,. that a Wife was not nps, beg ſhe proved | 
- thar her huſband Was vir vor, and a divorce” followed and this is Cited: by my Lord | 


2 : 5 Saft, book 1. tit. Fo. No, 8 8. and much more, where the tepoſſtion is fought againlt a 2 third 
| — 1 laufuliy purchaſing! for à price, though the: money come not. to che wite's uſe, 26th. 
EE I _ Jong 167% Arnot: contre Scor; auc 12thi July 1671, Mo tray cn Murray; «ſpecially 


=» 5 Cs poſt an temporis it vullum; for women: being very Keen Where bey think themſelves in. 
_.- fle will Hot readily digeit it for 24 years: without quatrelling, „ as, the bas done here. 
A 5 Ander tu. There is 8 much of! compulſion proven, 48 18 ſailiciene* ad vifteriam canfar; 5 
. for 4% 1 50 reverenes wert not ſufficient; here are very pregnant qualifications of inti- 


=: _ mating his diſpleaſure; by frowning and keeping her ſeven: Jong hours in a tavern, from 
3 . ive to 12, kill ſhe did ir; and. pulling” her by the gon, which, thoug h they. wight not. 
Ds” ameunt t force as to a man, where the law requires ſuch-a fear qui cadere. poteſt in fortem . 
„ conflantem rum; vet the Doctors -and:inverpreters,' ad 1: 3. Deg, er g uib. "camſe major. in 
OT Is agree, ' that much kee later win make iinpreſßöns upon; a woman's frapitity: than a 
man. It is trucy where women appear'judicially, and ratify, upqa oath,. extra pratſontian 
ns. + 5 .  Marith,” that cuts off all pretence or-allegeahce: of fotee or feat.; but: bere the purchaſer was 
A 35 5 onfcious: of: her unwillingneſs: andaverſion,. that be never ventüred to eek, he judicial © 
„  ratiientiohs, Tune Lords alk agreed; that much leſs force would repone a Woman againſta 
Adeck than a mam ; and ar felt: found the bircumſtances -praven;-Juificient: to. repone the 
3 i inſt ehis diſpoßtien giving away her heritage fer nothing: but this being catried 
. 1 ſerimp plarality; upon bill and anſwers the Lords changed, and ſuſtainæd the. diſpoli- 
5 55 1 and aſſoflzied from: "her: reaſons of reduction, This variation ost times. falls out by 
| the change! of rhe querum; ſome of che Lords preſence, at the: firſt vote being abſcnt- at the 
"8 ſecond, an others prefent who were not at the firſtt. 
= 2%; 7 30, 0 John Rule, ſtanding infeft in CSE, Dun fries, bon an Kidd 
1 "= ben led by his father, parſuesa removing sgainſt the tenants. Andrew Purdie likewiſe an 
=_ e, and infeft, compears and N Iwill not let you remove theſe! tenants, for 
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= | ” the execution of the warning j js null, in fa far as it is executed by James Mackno, a tewn- 
=_ Aer, who has been ſtone · bnd tkeſe many years, and therefore! incapable either to exc- 
„„ any diligence] oy to give a ritten execution thercon, ſeeing he cannot know: if the 


Wt 0 . -apainſt whom he gives it be the drug party againit whem it is deſigned; for how 
ꝗ Know one perſon' S heuſs from another. 2d It is further null, as being only ſub- 
CVT initial letters, and not 44 lang um, and even how could he do that, except his 
3 Hand had Been led. © Anſwered for Rufe gin, This is ins tert to Purdie, who is not in 

3 OS nor called: in the removing, And bas only intereſt to ſeck preference 1 in the mails 
— and duties; which, - if he de Rule will enclude him clearly; ſeeing his -adjudication.is not 
dp much as within year and day of his, and ſo cam never compete; farther than to redeem 


= - Him, Which alſs Role is net bound to accept. of now i his adjudication. being long age ex 

= . and no order uſed. 240, There is no law: excluding a blind man fromy. executing, 2 
3 8 Warning ſeeing he can do more, in granting valid and ſuffcient bonds and diſpoſitions; 
1 1 aid this man, though-blind,” is af that ſugacity, chat he is more employed than any town. 


= 55 „„ in Dunne; for there is not a houſe in that toun but he can go to it; and if he 
nas onde heard a man, he will know kim agaim by- his voice. And Juſtinian, in lege bac 
x . 5 5 ED 5 25 Fo ym] 'a cere roi, SIS blind man to . . un⸗ 
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of of thar lk, 5 . 


Werk preſent when he died, and at his buriat. It Was objefted by the other creditors, 9 7 


| "I was nb'ſafficienc-probution-of his death, ſeeing tefiibus, non. teſtimomis off cre 


5 oa w/o mee Eo eaten for. NY 32 upon: oath. Auſwered, That all . 
5 95 1 if one were drowned, * 


. . 


6 mw 0 


Thi 55 1507. 4 ts A 


55h. lp, Arty pL Sm e e e a e 1 goldſmirh- i in e 2 
the ſaid Charles becomes his ape 


- © Dickfonz ſon-ta the Provoſt of Forfat, in 1704, 
1 for'feven: years; and is obliged te attend, ar 


aud for every 


boy being gorrup 


{for every day's-abſence to ſerve wos 
pemiy he fkaiths his maſter, to repayi.two.: pennies, under the penalty of IL. 4 
Tdets, wer and above: performance. In 1704, the | 


= degins to diſpoſe on ſome of. his maſter's bullion, - ang to; 


ted with, bad company, 
it, and then rotally de. 


„Pau 


- Nerts nis ſevire: Whereupon Forbes charges the" ApPrentice's; father for the deſertion, and 


© Samags mcuered thereby, being forced to emp Journeymen to do his Work, to his great 


| pence; | The father and ſon. "ſuſpend, and alledge, it was the maſter's fault, in | cruelly 


deag him, that he ran away. And a conjund probation! being Allowed, the ſame came 


Tas day to be adyiſed; and it appeartd, that he had d 
toni of the; pot, and om Tome ſta 


in the b 
5 no ond 


9 5 


ge maſtreatment Was 


iſpoſed. | 


15 and a 


* 


; ſome. folder and meltings 


pair of buckles, and ſome _ 
2 of no great value, aud that he had left his ſervice. im the thitd year of his appren- 
0 3 | ena vl and the hiring; of Journeymen' would coſt about 10.012 ſhillings a- week; and 


proven againit the maſter, but that he had given him a box on the 


"xx whew he ticked bis work, ar ſtaid out late. Againft- this probation it was chjegded for 
ie apprentice and his father, that the damage; could extend no farther than the particu- 


ti privvew embezdled; which, were but ſthall; and it Was 


proven they. were. * 93 


4 u ein hjndered but enen night. be the appremtice's. own? And though he ought nor to 


UW 45 aud hn be wat 


; 1 o a covered trade to his: maſter's: prejudice, 
ie maſter was. the ogcaſion of his being n 
"the hoaſe; who ſeduced him; and the father being only cautjoner, cannot be liable till the 
"ou be. firſt diſouſſed; and; he was at ſmall loſs by his running away, for it made room for 


dis taking home another apprentice,..ſo he had no need to hire journeymen. Anſwered, 
. ins theſe clandeſtim Hometio theſis,” it was 


ene dpon in: „the probation? to give the maſter. his bath in litem. for the reſt of the 
| ted, hr of the f 


he 


T5 do body. would call that heft; and 
by keeping another profligate rake in 


impollible for bim to prove every parti- 
but the Lords practice was, Where ſome were pointed at and con- 


— 


r 1 85 as was found, 7th Nov. 1684, 


85 olter 


| Fact of marriage, 4 riot in 
te to all the other areditors, und Was dee condigionally,, 10 take effe ton bet Tac 
being an officer in the Confederars:” 1 1 

in April 170% de was there mortally wounded,; and be 
and his Lady having obtained a de- 

icers who were taken with bim, beariog; that. they 
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+ ".concipitur. Nhe Lords thought both the. points o 0 
8 50 heard in praſentia. Vid. igth Jan. 1709. ũ%ùò 0»àn%n 


105 1 to them in farther ſei 
en, It appears, that this 2200 merks has been contracted for diſburdening the Lady's pro- 


ar - 


1 — Fane: * 5 nl 1 W yhey: Une ene Wert Wee 5 Ig n 
_ hell Fear or. two," and the; karher was bound as furerp*iand® full debror; neither had the ſon 
af eltüte ro diſcuſs. Some of the Lords were for the malter's giving in a more ſpecial: | 
eee eee the: damage ; but at kalt they agreed to modify a ſùm in Profs for wo 
whole, 0 n for L. 500 8 8 all, au abc beser, p 


AJ 


| | _, in the 10 85 


1 55 e Is fk Ig 905 5 MOOS. 865 by . LL BE 5 ARE 5 et * . . 2 5 a N 


FE furl bf ene ard) 2 7 dure 0 Ke . 3 
and it being offered thut the Lords/of Beion ſhed be ver ſcets of dn ioo Work, and 
. e and manager for itt amen ratſon, with: 1 Colle each of the Lords 
maße for L. 12 Stetſing, for encburätzigg oihers jn ſo geb. A Worten e | 
BE 94708. 'By Lorna: of mut riage paſt in Flanders in 1639; made in che Duten 0 
berwixt John Hamilton of Grange, and-- Jane"Biuce, daughterito* Major exander 
Boks -bf "Airth?* Witt conſchr of ber brotherjFavd Madam Vanneck, her” mother, rhere is 5 
- 18,600 goilders conditioned. in name of-tocher;and ſhe is provided e liferent-annuity of 
4660 mod veärly, Sat of the ane or Grange; wich contract is ſighed by the mother, 
brother ad aachen, büt nat by the ksther though mentioned- as an -obligant therein, 
. After Grange ';'death;the*faid-June/ Bruce marries Richard! Eipkänſton of Calderhall; to 
whom ſhe diſpones ber lands of Airth. her brother being dead; and he jure marili has alſs 
- ah to eight nine 0 of: her lifetenc Joihtart gut of Grange Hamileon's eſtate, en.. 
1 101333000 werks.' There is purluit broaght"apaliilt: this Grange, on the paſſive N 
_ ns for that great ir ſuns” of byg6tie annuities. Agninſt Which it Was "alledged,” That the 
father not havin ng ſig ſighed the contract nor thetother ver having been paid, the jointure, 
- (old wete the woreal'co-reſpettive enaſes of 610 ahoiber) can never take place; and Jane 
Bruce bein 'us Well bound for angle t 28 ber parents! it maſt eompenfste che bygones of 
her Hferent,” being #'; 421 an dutam catiſa non ſecuts. Anſwered; That both law and provi-- 
- fron of parties give wives A Joint re, though they'bri ng no-tocher with them at all. 2d 
le was incumbent on Grange, che ha band, as a" partiof his adminiſtration, 40 exact the te- 
cher, and if he neglected' it, that can never: prejuc ge her“ Keplizd,” The one bbligement 
bei the cauſe aud conditien of the Oeder its impoſfible that performance can be craved 
-” of the 3 xill- the töcher be fit paid} for which there *sa*notable- decifion, 7th Fe. 
. 3, Sit An ew Dick againſt Murdoch; 3 In 4 contract matrimonial, the 5 
Lo Frags thebne- not obliged tilt che other perforated bis part z and this/ held. more in 
the Roman law; Where Jos if dunn Propter nuplie az" run paralell.“ And as to the lend, 
Where was Granges negligence; ſeeing che father dich not ſubſcribe it; and if The was bound 
"henſolt<in the: tether; then; ſhe! moſtunreaſonably ſeeks pe rformance; © *without: performing 
\ Her, on part. 5 ee 'The-ſynallagma; in contracts of ge requites no other: per- 
keien or zccon npliſnmem mn an "che folomnlein The: ates 5 and ie is Ee of doctrine 5 


4 ; 
5 


3 


1 


14 


3 villeſs it en eſsly pactioned har: rhe. tocher ſhould be feſt Paid, "ere the ie ä 
acceſs'to her liferet. bao, che wife being in mann et poteſtate mariti, he has the 
olan jus exigendi, and his Wers cannot prejudge her, Who was minor at the time of the 
contract, ang e conldificyeribe validly | pwnd for rhe-tochet 3* and Ali impilet, that he got 
her's ſubſeri; prion; . Ow ever, - he got the rents of che lands of Arth by her „ante 
© atrimhonid.. Some b bie ee tac being after the Dutch form, it might be fit to 

- know-what. was the lav / and cuſtom! f Holland in that point. They had a ſecond claim 
e vie 1 wadſet of 22,000 merks given to one Hunter and Doaglas out of 
ber lands of Airth, but for MINES $_ proper debt, as appears by- his {etting a tack of his 
rarity,” and ſo crave to affect Grange's'eftate therewith. Anſwer- 


Ep of Airth of ſome incumbrances ; for, as the infeftment is pranted out of her | 
ands, and not in Grange's, ſo'ſhe is both Prima in tbligatione, et prima in diſpoſition, firlt 


5 named in both, ard ſo muſt be preſumed her debt. Replied, The batt ſtile of the writ 


can never. jnfer, that the money was in em ver/um'ro her behoof; and in ſtile ſhe having 
lent her eredit to her huſband forth of her -own/lands; it could not in form-be otherwiſe, 


. but ſhe behoved to be ſirſt named, und the diſponer, and ihud non agtbatur. to determine, 


whether it Was the buſband's;:or: the wife's debt, et plus valet. quod, agitur quam quod femulate 
1 1 e That my, Ty to 
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Juh 6. 1708. Mrs Iſobel Ellis; Lady | AST zives in a petition, craving the 90045 | 
* delivery ef her only fon from Robert Lumiſden of Invergelly, his father, in reſpect of 


bis tenderneſs, and that ſhe. could attend his health bettet than any other, and that his edu- 
1 cation at {chools and ee was: ene 4 


L and that due was willing 0 maintain Tm gut 


1 «#5 6 4 : 1 4 * 7 f 3 ©, .of 
* n 8 0 e yo 5 ? „ bl by ; . , 
4 * +. L } * 4 f 155 "IC 3 * * 2 . ; "4% } i «Pe * 3 8 4 1 4 3 4 ; 34 4 : 
. SS} " 9 4 1 "iq 4 ö * *%, 7 p \ : : " 4 ' 
U % . 3 5 
6 K | þ p : 
't 3 ö * 
4 oy a ; * * 
N : wa x to : 7 
D Pp * Lid j # 1%, G 1. 7 x 
c 4 1 N 5 o x | 
* * 6 * 
- Fa k 6 0 
. = * * 3 # 5 * 
* ” 1 ' , 4 4 


4 4 * 
A 
* * 
4 | 


# Ls 


. * 


219 
9 * i: 
47, ' #* E424 
* 1 \ 
: 7 27 | 
> 55 I " 


1 "a Pp 
1 * 1 "I 
# DS $- E $5 Ba 


oy (4 4 4 4 "2 PT £36 1 8 By F pt 5 7 ; 4 K 8 * * 5 2 8 N * > 7 
; „%%% I Ä d ĩ DL'Y 1 OS, OE . yo 
« RNS het Ff mo TTV Un, +. a 


Kirk bane, he 


pur 


1 
- 


77.7... 3%, WE EL jo . 
the years: _ 
r 


* 1498 


in 


hs -% 
5 83 *» x 


4 
2 
* 


4 aer e 
wt . _ — . 
— * — . ——— nt 6 — 
— 
- 4 - — 
= 


4 : + of 
3 i 
A x 


-* # 


+ . £ 
5 — 23 
* \ 


4 55 

p * 

1 Ma " 
* 
3 
1 . 

* 
a 


pronounced, and can no more defend as a fifülus Bonæ Jidei than an adjudicati on 4g alntt . 
due who was not proprietor of the lands adjudged could ſecure againſt reperition of the 
dent opliftedd thereby. 240, He interrupted cher bona, fides by à Charge of horning for the 
del quantity, end they having offered by way of inſtrument the leſſer valued duty con- 
tene in the laſt decrcet, Mr Reid proteſted he would not depart from his firſt modifca - 

. tion, and would not homologate nor acknowledge the leſſer quantity ; which was ſufficient 17 5 
to pat them in mala fide... 3tio, Being purſued by Torrory for a riot In offering to poind 
© for mote than the valued duty, the faid Mr Andrew raifed an advocation, which Torrory 
bas never inliſted in to this. hour. Likess, he removed him out of his houſe, becauſe he 
wood not acquieſce to take the ſeſſer quantity ; all which demonſtrate, that bis Bona fides 
e iterrupted ; and the very decreer of yaluarion itſelf is %% Jure null, for he is not called | 


thereto, though he was admitted as incumbent before it was pronouced. Repffed, That the 
going deeds 4b initio are exuberant words of ſtile only, and in many caſes operate no- 
ing retro, but only in time coming; and he did all that was incumbent on him; for the 


+ kirk being vacant, he cited the patron, titular, and moderator of the Preſpytery of Dum. 
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e e 8 8 4 
i 12 in mad Hat, when he: had: proven 
2 anexceptionable witneſſes to a demonſtration; that his teind was within a chalder | of 
. viciuah; ſo the minitter molt jniquiouſly enscted 1, ri a bollsmiorethan his tiend was yearly 
worth; : and the maximungqued_/ic, that the higheſt own divines pretend to, is the tiend,” 
" then ſhould they, covetouſly. graſp at the ſtock; which asultly belongs te the helitor. 
both bi the Jaws of God alld of the land, as their tiend 2 60 them or he church? And ö 
ik Mr Reid prove it to be 4 peck more, he lle 
1 faw, that both the parties were in lamm vitande, and that one of the parties bebovel 
to be 4 loſer; yet found Manches and Joh Lanerk had not talen the legal method to ſe. | 
cure themſelves, which was by redacing that old deereet cf Jocality-in 165, and —.— . 
. other heritors, that the proportion herein he was over-burdened might be laid upon 

\ the free tiends of other heritors withm the pariſm, and bot 0 have purſued a valuation If 
their don tiends, miſkenning that old n ſeeing noruntia 3a Ms -meminem-exculpat.; and 
ere they diminiſhed the mint 


Mes ſtipend „they Mond have 11985 for ſupplying what was 


pn 1 5 him; and therefore: 1 fepellel his bong Ffides, and found hien Hable to pay the 


"old flipend, ay til he get it lodged upon another. This was ſo decided me referente.” - Some 


5 5 5 nt ſupra.” 
— 4708. gage Paten, relict of Andrew... 


2 the bona fides not interrapied till Mr Reig's citation in his reduction, which Was not 
till Odober 1705-3 ; but in bo ee ye we Doy: n 8 was: vin Op * Lords ene 


= gu . 2 . . 


© 5 ** 
* by 2" . 3 I x 


. -0 1 ot . ode: oF IE - 
F the: late privy council, and it being 


Xx of Balſchiry. having pu foed: mutual riots .befc 


remitted to a committee ro hear. the parties, and finding, that the beſt Way roaſercle all their 


differences was, that Mr Leith ſhould buy- her liferent 3 and both parties having ſubmitted 
to the Lords of the ſaid committee, they after hearing, de 
to him,” with adſolute- wartandice, on his pay ing her 2900. merks, as its Value t ſeven. 
Fears purchaſe. Thereafter, on a repreſentation, that it was hard to oblige her in abſolute - 
.  warrandice, there is 4 ſecond  decrect-grbirral Yrawn up, obliging her only to give war- 
© randice from back and deed ; and the. having e charged on this: 7 deoreet · arbitral, he ſuſ. 
pends on this ground. that the comini:tee as arbitrators were: fundti and exauttorate. by the 
_ firſt decrect emitted by them, and had no power to altere the ſame by pronouncing a ſecond; 
and he was willing. to obtemper the fieſt- Beſides, the ſecond was ip/e jure null, not be · 


1 N 5 the major port, in ſo fer as the committee conſiſted of eight perſons, and it 


is only fab cribed by four of them; for though the committee firſt named was only ſeven, 
yet at the next diet of p1 
2 made them eight. Likeas, it Was ultra: dee there being nothing tabled 
before the council but the Hot. © a0 not the purchaſ ee r jointure, Which he has neither 
- inclination, to, nor benefit by: it, but Is. werely in vitando. Anſvered, That firſt 
' which:Belſchiry. .calls/a.decreet, [was nothing but a rude" ſcroll or minute 10 be 


n that after adhaſtment it night be extended zn munda;; and there. 


i re it is not ſubſcribed, by t the Whole cominittee a8 arbitrators, - bar only by the Earl'of 
uchan as their præſes at the time, which ſhews it was ne vet deſigned for a final decreet; 
[and though go more bot a? Mots Were at firſt before the eoufeil, yet toumake a full un- 
+ derſtanding berwint the parties, All. tbeir di ferences were ſubmitted, which may very well 
ee zointure; Ain though my Lord Forbes was added: to the committee, 
yet dhe firlt nomination. was oßty of ſeven, and the ſubmiſfion was made to them before bis 
aſſumption, ande Four ſubſcribing the decreet, make tlie mejor part of the whole; and 
4 1105 Tight, me aud ber huſband. hade Poſfeſſed theſe lands, tele ewemy . years, and 
none has ever 7 appeared” to quarrel their rig; ſo the wartandice' is in no bazard. The 
"200% found. that my Lord Buchan's ſubſcribing the decreet a8 præſes was not ſufficient, 
anleſs all the reſt of the arbiters had ſübſenibed 1 Well as he. and ſo annalled the firſt de- 
ereet as ills 5 and as to the ary objected” apainſt the ſecond,” found it wholly d 3 
_ ed on this ſingle point of kack, if my Lord Forbes was named and adjoyned before the 
- parties Tabmitted ; 9 then it is certainly null, as not bgned by the plurality of the arbi- 


trat ors; but i if he was added. after the ſubmiſſion was entered igto, the decreet Was as good : 


3 ſigned by the anajor, part, and ordained that matter 'of fact tobe trie. 


. 


Eodem die. In the action mentioned 27rtt February 1706, betwint Colonel John-Erſkine 


| © and Sir George Hamilton of Tillyallan,” the 0 being this day ſtated, (his right be- 
ing chen found tedeemable), Whether he was not likewiſe countable for his igtromiſſions a · 
_ © boave his annualzents, of the L. 30,000 ? anch though it was. contended, that in proper wad- 
EC they were-unaccountable, albeit redeemabſe, and was ſo for 
„„ caſe, agg 
e ce 


nd in Mr Alexander Hig- 
inſl-Callendar of Craigforth; yet the Lords here found Sir George account- 
aperplus.rents more then paid his yearly annualrents. Then it was pre ſſed, 
that be bac geeponc ak initio from the date of the contratt in 1678; bat this being laid 


3 * 13.700 N * becond vote ä A ap apr 7 TEN lenor ve 5 


- G ” 
x he * 4 
" 17 LT 8 399 « 
N 1 *. 1 ; ' _ : 2 
% f . * « I ö 4 
- 


id not only Rave it, bur the-double. | The 


erned her to convey her jointure 


rivy: copneil,: My Lord: Forbes: wav Tuperadded-and: adjoined, 5 5 


1 en did lixtle more than pay bis annualtent, with the: miniſter's ſtipend and other public” 


Fuat bar yhe-dear yours kan Cos te ase e agreat, part of his Pw 
e below the corrent- price. 


nring at the flars ef the years, Which ate oßt kim 
5 Jah 100 708. Andrew. Caſſy of Kirk houſe having choſen Seaton .of Northbank elder 
E lags. . bis: good · ire and uncle by the mother, and Mary. Seaton, his;2gnr, being a 
© widow" and:Hary Dow writer in Edinbürgb, to bg bis/curators, three making a 1 — 3 
aud Mr- Duvid:Scaton younger of Northbank being named b the other three to be factor 
for managing! the :minar's affairs, and to lift his Tents and annualrents, but no principal 
ſums without che reſt af the curatora conſent. Haty Don finding, that the other three 
_ "eld all, ynhoor: owning bim, and had-Jifted, Le 428 Sterling, he bad in the African 
. company, beſide other ſuma, and were cmbcazling the mina 's eſtate; and though he 11 
| not intromiſſion with a fix yet he would be gd liable in ſolidum, having accepted, 
andi his eſtate wouſd be-ſubjo& to make up the minor s Joſs and damage by their ma 1 
he raiſed a:procels againſt Mr David Scaton, and the other curators, craving he may eicher 
be etonered, and loaſed from the curatory, or elſe that they might account. to him for,” 
- their imromiſsons, and find cantion v0 Warrant bim at the minor's hands, who. ke: 
Aug mim when he came 1a be majer wirh che whole, his eſtate being 6000 merks by 
. year 4 which danger is ſufficient: to-fink and ruin him: and in caſe then will not ſecure: bim 
- | gainſt the miner, eraves they may cuunt for what they baye already intromitted x 12M 


ad be removed ae ſuſpect and malxerſing · The firſt anſwer given. to this, proceſs was a di. 


clamation under the minors and the other two curators hands. The Lords ſaw this. was an 
evident colluſion bot wixt the father, ſon and ſiſter, the other three curators, wh combined 
[hs + rms igainit-Hary Dow, -and«that- the migor was impoſed apon to concur with them; 
and they being the great ptotecturs of Orphans, therefore they ſuſtained ptoceſs, ,nocwirh+, - 
ao of that: diſclamation. The ſecond i defence; was, —— were content to diſcharg 

_ and berate him of 'the- office: by a wit ſigned by the minor, and tlie other three, and ſc 
his jntereſf ocaled; : Anſwered; Their diſ 

Who couſd revoke: it when he pleaſed. and make him liable for their adminiſtration”; 35 i 
"- if they. would: find ſufficient caution to free him of all coſt, ſkaith and damages he may... 


© Es -he-was willing tu tenounce the offices. |/The Lords ſound be having once accepted. 
he could mot be legally freed; but if chey found kim caut ion, they were not to ee, 


Dhaw' eee his proceſs; they found he had ſuſſicient intexeſt to call tbem/ to acC- 
count for his owa ſecurity, ee to the laat. Dig: et Cod. De Satiſdat. Tutor. And, - 
hy hiviog-ectered on counting, and Mr; David: Seaton being abſent through lickneſs, 
+ Hary: Dow:oxuatts 4 decreer: againſt. him: for. L. 38,009; Scots, he had intromitted with of 
de 'minor's money, aud rents... Of this decreers Mr Seaton, gives in a ſuſpenſion, on thir 
3 that it is in abſence, without probation 
Ving edonted with the minor and the :othenawo:cormora, he has obtained their. diſc 


ſo Mr Dew has nothing to ſay, when his actings are approven; and the ſum; being ſo . 3 : 1 1 5 
be muſt hee ſaſpenſton without caution or conſignat ion. 4 The — will de- 


dcclare hom many dicts he aſſigned, and Mr Seaton always recglnerſed, 3;-and for the dif- 

charge hem has impetrate, it evidently ſhews his aim] e pupilli, and is a 
— Kiſficienr:ground of, removal, conform to the fit. de The Lords thought 5 
_<Jandeſtine counting ro his on fathet and iter, and 8 gs and the minor's diſcharge -* 


| 3 was rut palpable act of malverſation, and therefare refuſed to paſs his bill of ſuſpen · 
: .nll-he- - oxbibited che minor's whole writs; upon oath in the clerk's. hands, that Hary 


Dow may have inſpection thereof; and ſuſpended his factory in the mean time, that he 
3 have no farther intromiſſions, and ordained him to find what caution he could; and 
In ſupplement: 7 to conlign a. diſpoſitiom of his whole eſtate, heritable and moveable ; | 
and at/diſcuſſing they would confider whether to remove bim as ſuſpect from the office, or 
not, the preſumptions of his NIN" being. ſo very 1 e F; I AIR. February | 
„ VV „Ü . 

Jah ig. 1708. Nr Ade Davidſon. . Newton, 5 mamied 1 fon 
. of the lands of Gight, it was repreſented to — that the debt 
3 the estate was only L. 40,000, Whercon, by his contract of marriage, his 
father obliged himſelf to advance that ſum to diſburden the lands, and accordingly 
ue it in; dut, after the marriage, Rs: emerged double of that ſom, and far above 
180, 000 merks; and beiüg purſued | by Gordon of Cults, for a debt owing to him by 
Sight; and he inſiſting, 2 9 to have him made hable for the 3 of that 


fun, he alleged, that being unluckily engaged for that family, be finds the debts ſo 
88 ms io far 8 the Oe of he that he 3 * W to wand, | 


-_ 
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4 the innhrlcciawr, Coding her mer ine non s 2 on the 8 Ware 3 7 0 , 
ic from the eit ion, andordained-him:ta-count and techn. in' cheap years the price of the 
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ebarge..could never liberate bim from the minor, 7 7 
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Alu pro patre feneatur; and by our aw tutors and'curators are any 
_.  babent of the pupibs means And executors only ſcuundum vires inuunturii, and uo farther. 
; abes-and queſtions, p, 206, is poſirive, that this obliga - 

moveablſe debt ſhould go no further than in zuantum 40. 
ret fad by the marriage: and the jus mariti ae ene nd Farther. than a general: 
 affignition,” Which makes one repreſent in valorem of the fum-zſigned;: but no farther, elle. 
in an infinite p ague of. dormant debts, that no human prudence 
e cuſtoms o other nations have obviate this hazard, by ap<. 

ary elſe: to be Aae aner And whatever the Lords 
ſo they De r gentleman inſnared to ann 
contrated by Wa en e er contra nor delito ſhould he ö 


8 N e 2 


. de rig ht-jure m Ne 
Aude ene dag he is free of both by dhe diſſolut ion of 
NN Dividfon's caſe. Very ard, te make him liable in the annuafrents of the debts far ex 
Tebaing ele en 925 the ſame was nom turned into a 
A 1 fixed known cuſtom and law.” Orfly; he was thus far reſie ved, that the Lords did not think . 
him fable in theprineips Ne een me e the Kunde by e and other 25 
85 . dilip refs for ſecuring lat. * We SE 55 . 2443 F „F OPT: r 
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hen ta make him liable tor; 
the" bygone 'mmnualrencs"of heir principal ſumt; for whatever huſbands may plead to be 


3 1 from their Wives herſtable debts, yet ſeemed to be an ùncontroyerted e, 
that Jure Marin by che marriag 6 
85 ſevered, He did not deny but ne was liable: for the annvalrents of is wife's: debts, dar io. 
: 1dr quantum. lucrarus ef by the-murtiage ; for 
it would be the pre reateit hardſhip in rhe world to make it 2 paſſive title, and wreath rhe 
. "univerſal burdenof the debt upon” him? withou 
the "marriage, © which” -woulk 
- ©" exptlatio bareditatisy Whereas her 
king debts: "amd; 'by the*Roman-law; there d an 


they becamie Hable for all their waves moveable debts. 
ſtriction in 


was always with this quality” 


d'be" wotſe! than virious 


And my Lord Dirleton, in s 0 
tion ef buſpands co pay their wives 


* may involve 4 h 
could foreſee; and therefore t 
pointing che noldand to make in ven 
might fegulate by an act of ſederur 
_ overburdenied eſtate, never 
be fable. Replied,” By the marfiage, huſband and wife become one perſon, and run the 
© fans Hazard by a communication of debts and goods; and it is juſt you be liable; for you 


ber, and fo you ſubſtitute yourſelf as debtor in her p 
_ courts of Europe have now-fixed* 
All the wife's moveable debts, Gi 


elin de ju 


Doctor Lawder's and Crawford; Oſborn and Menzies, and many others; and the reaſon is, 
the huſband by his marriage bas right to all the.wife's maveable goo 
Jaw and Free een Fe all ther moveable debts'j3 2 


eritable ſums, ſo he cannot be {abjeQed. to her heritable. 


rs of his wife's lands: j yet ita lex ſeripta 


a 


J: Anerchant-in: Glaſgow; 8 ual ſhares in the African company, when 


the option either to take Mr Corbet's ſhare, oft part with his own to him at the rate and 
Phe Mr Corbet hould par upon 


James Graham, brother to Daugalitoti, and | 


Eg: whole 16 ors, upof Abe daog di ef be debts ddt bed To — A 
NETS 4 ane! N e ply emergeg el that"eftate; even though he: ſhould:loſe the 8 

40006 his father ha Weed. The Lords waved te give answer to this öffter, however 

; fa Tourable it ſeemed. Whereon the creditors inſiſted in primo 


ut regard t anc v=o accruing to: him; b 
omiſſion; Which is a. plan 
e he could never dream of ſuch an eee proſpect of 
expreſs''ritle;;'ne'waritus:. pro. uxore nec. 
Hable in quantum intus 


* 


and protect her (6, „that, during the marriage, no perſonal execution can paſs againſt 
ace :/ and rhe laws of che ſqvereign 
this, chat the "hnſbaild becomes perfooally. lhable. for 
d n moviffimo,. et les coutumes de Paris, p. 344. And. 
ſo it has been oft found with us of late, as in Captain Gordon's caſe: againſt Ceſnockz 5 


ds, ergo by analogy of 
8: "camtrario:ſeuſu; as he 


the marriage. The Lords thought 5 


7 . here was Httle hopes of recovering that money, they entered into a bargain of ſer who ; 
_ ſhouldhave oneanother's ſhare; und Graham gives Corbet five guineas,” that he may have 


iu chem. Corbet thinking there was hazard in it, ſer the 


principal for: as the price en both their ſhares: -- Graham accepts to take Corber's ſhare at 


that rate, but ſon 


1 we commencement af che union, om the iſt of May 170%; and the equivalent 


deing kent to Edinburgh, Corbet without regard to khe bargain comes to Edinburgh, and 
uplifts his money . Me Graham purſues him for: implement, and tozpay him the whole he 


had received. from the commiſſioners: of the equivalent. Corbet alledges, It was never a 
 compleatod;bargtin, but you Graham, keeped yourſelf Jooſe, andiin ſulpence, till you ſaw 
it came to an-account beyond exp 


© penitilice, and no I have refiled; and taken up what was-my-own v uud this is aprecable 
to all Jaw. © Im, To the Ramin. eonſtitotien, ins, appears by l., 1 C. de fide inſirument. 


Where, in all bargains requiringavrite, - each party is free, till the fame be perfected and de 


Peres; and by our law, the deciſions are clear, 5th March 1628; M*Gill cm Edmiſton, 


and 12th January +676," Campbell conta. Douglaſs. gd, We ſhall add the authority of 
Awo piercing 3 . Steir, tit, conventional W F 9- and Dirleton, Vere 
/ö‚ͤͥ ¼ ꝶbd(( rage OY 
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weeks after, the parliament; having declared; that the proprietors of 
the African ſtock mould not only draw their principal forms, but rheir annualrents to the | 


pectation, andethen you graſped-at:it,\.bur moſt ſuccumb ; | 
tor this being a tranſactjon that required writ, till it was interpoſed, there was always locus 
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in ering — vantages not oy a6 che time to N mh! . 
pans feeder: 4 torfvenit gaam que placuarunt fervari, er in re mercatonis grube el dm fel. 
1 and here was 4 compleat bargain, the five. guingas being the Pratium given for any. 
choice and eleckion of the m; an there needed, no Wit upon it, more than in yeadi- 
ion and ſerting of ſhares-of tips; aud it is only in bargains of impartanee, that writ is 
_ The Lords found the rei interventus ſuſficiently c 
| nat the five guiness} and Corber's taking them; and therefore found Corker — "a 
ne repelled his any egg nitenlir. 8 y decided ſupra 
_ Lawſoncomra Auchinleck. 

Eben die. 3 and im, 


we 1 Daune be mp 


dar ter TIE pours Fake ng plea ie 40 
* 0 omprarance 10 ne for 1 5 Donaldloo,. poury 


leere for' him iy two wenne ad: ea ones wil 

rprized there: „ raiſes improbation; and adducing the witneſ- 
ies on life, hem depohed; that he was nexet called 0 be a witneſs to that Weit, but 
et it os very like his ſabletiprion. Another ſays, he cannot be poſitive. bar that 


3 4 ir may be his hand- write, but his memory-cannor ſerve him how, after twelve years time, 


but ho is ſure he would never have ſubſeribed witneſs, had he not ſeen che notaries ſign, and 
bend chem get warrant” from the parties. The third witneſs on life, was the faid Wil - 
iam Sim; againſt whom Donaldſon objected, he can never be a habile witneſs now. whe 
ever: he was at the time of his ſobſcribing; 3 for now the 


in His p 3 
| _ llenatly. for his be 
or falt by: his oath; und nd la 


bribed to den his ſubſcription, will not the proving bis corruption, eaſt him from being a 


wWitnels ergo, a part his becoming 4 party ſnduld much more reject him; and why ſhould = 
x any m n bee led into ſo palpable a {mares and temptation to ſtretch his conſcience, where 


his own oath gains him the pauſe. Auſiuered, The law preſumes every man haneſt till che 
PA be proven, and if this ſupervenient intereſt ſnould caſt him from 4 a witneſs, 
9 14 «cg . inſert” 4 ewe IONS. their, ge rue al heareſt | cif pho 


. as go 4 repor 
"never 'afterwards be objected 


Where he was adhibited a witneſs, which bai ne ver import an incapacity., See Sir George 


vLaſe proceeded with all the warineſs and circumſpettion: imaginable, and allowed him to be 
tsceſ ved cum note, but declared they: would examine him in their own. pteſence. And by the 
deſtimonies already taken, one of the witneſſes denies His ſabſcription, the other non memi- 
mt, ſo the writ may be Ken nal and eee though ir r W amagnt to falſe « 
3 J)FCCõöõõͤĩð—DLd%CW, 8 

July OY 1 708. Rag — We, . John Wikliawfon Heri doket Perth, a * 


 poltericy 84 deceaſed;- Alexander Ragg whipmaker in London, being the ſaid. William- 
ſon's ſiſter's ſem, takes brieves out of the Chancery for ſerving himſelf heir to his uncle in 


alledping, She is deſcended: of the ſaid John's uncle's daughter, ſhe raiſes: adyocation of 
- 'Ragp's brieves, on this reaſon, that though your relation ſecm nearer than mine, yet l muſt 
" tbe preferred, becauſe I offer to prove, that Ragg, your father, being one of Oliver Crom- 


Timon, fiſter to tho ſaid John, of which you was born, and yet he had a wife then living 


_ they had at that time, and ſo you being an adulterous baſtard, I, as next in blood, have 
wiſed advocation of your ſervice, and taken out brieves for myſelf ; and the witneſſes to 
prove his being then married, being very old, as this affair is in re antique, ſhe. eraved the 
* witneſſes might be examined to lie in rejentis, till the declarator: came in by the courſe of 
- he rell.. - Anſwered, This allegiance of baſtardy, in having two wives at one time, is a 

mere dream and chimera, and can never be proven; bur, on the contrary, Ragg offers to 
be oh wm whole: oh of Perth, that his father and mother oohabited 42 


\ 
\ Ne 0 \ 


ated this ſer, by: Graham's : 


"rh wheat che fad. Wil. 5 


*can ever alle him to declare 2 writ falſe, tka benefit 
hersof will:redound: immediately to himſelf; and what if an inſtrumentaty witneſs were 


_ + "On their own crime and Se er 3 kb hes ene ns that wah. the my in hand, bo 
F Whbete one innocently ſucceeds by his right of blood to the grantef of che diſpoſition, = 5 5 


the lands of Barnhill,. and a houſe in Perth. Iſobel Brown, rel of Borthwick of Hadſide, 


© well's foldiers here in Scotland, during the uſurpation, pretended to marry Margaret Wil- 


in England, and was cenſured for tak ing two wives in one of their military judicatures 


ery right of che debt in con- 

1 4s by his falling heir ro Cruickſhanks his good · ſite and ſerving heir to him, eftabliſh- 

e da; and che improbation to ſweep it away. is purſued by Scott, as his rruſtee, 5 EF 
oof, ſo-in eſſect his deponing were in re propria; and the writ mult ſtand 


Mackenzic's obſervutions on the. Soth act Parl. 1 597. The Lords in this ner 9 Me 
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de. gbd were habit and rfepute "fa REY ; 
ji eng it z and Were — for examin. 


nor eee 2 N 

„ ing the gates iherenpon. The 2 ſervice do heir macers, of con. : 
. bath parries,. and named two of their own number for; aſſeſſors, 10 aft them 1 5 
20 - any objections hay ſhould-be-made, 6 neicher of the ſervices ſhould>protecd till the pro- 3 
| bation of buſtardy on che one" fide, and of nenen as Mun dene es 9 were 5 + 


a Fo. aber one A2 1 wm No 
Ju 16.1 %%% Wee Williamſon in-Pecbles s diſpones ele. there 10 obe 5 
. * Thomſon; bearing love and favour, bur afterwards-he .- eee diſpatition. of it for 
3% 5 dete cauſes to Williamſon of Cardrona, and, in i regard: be only apparent heir, be 
1 gives a procuratbry to ſer ve him, which the-ittt- diſpoſition wanted; and on this, Cardro- 
"na MERE X0:the. poſſeſſion, and the houſe being burut whe he rebuilt ik. Thomfon re- 
ſolving 10 perfect dis right, applies to John ee of the Bailies, en cognoſce his au. 
1 TR 5 5 5 thor heir, and then to infeft them both; Which he refuſin 


. as ſeeing no warrant, Thom - ; 
: . fon. proteſts: againſt him, and that lis offer may be equivalent d an infeftment. Sometime 
ttheesſter, Cardrons producers toi the tame Baile His Fünen containing not. only pre- 
. 1 of reſignation, but alſo to; ſerve his zuthor heir which the Bailie-obeys, and in- a 
eis him Upon this foo 10 nal reductions· of one another's rights, and Phomſon clains 
W_ preference to Cardrona, though felt anfeft, becauſe be be doe that law fequired-of 


bi e te. inſtrument tho Bake on his- n for his partial gratification | in preferring 
= = before another. Anfeoered, im, Tour right is gratintons, - mine is onerous. 2do, Was 
wut obliged tor infeſt you, bc becauſe poor wanted neceſſary ;wid- couple, viz. /a;procuratory 

© toes your e . Af . Spa Tefuſed 3 mann baue af pied be 


15 


3 3 ver; chat i is not the +: bc: Bailie ahold: not-eagnoſce. a hour: a war 
. from him, 5 * Replid, Ny eiipoition bore à ſufficient Warrant to ſerve him by that ge- 
. _ neal clauſe, to do all that was neceffary in che;premiſſes for perſecting my right;“ like- 
3 OY I had the writs aud eri we lande ee babes ae mewed them 10 

tdi Rail. Lords neither went on the latene ſon's diſpoſition: bei 3 
e For. many years, nor on its. being gratuitous 's ford 44 had got the „ lie - 
| | ave been clearly. preferable: but the Lords fed on this pie that his diſpoſition was 
defective, wanting v procurateny : 40 ſewe; Which Cardrona's had, and therefore Preferred 
8 ow 3 the requiring the Bailie 1 Would have Mo? equivalent to * wen, oy 
| not been . want of that Rep. in the:progrefs. ©. 33 2 
1708. The reli and- children of John: H 11 taylor! af jr "oi ogointithe Eatl 
ow er Saen der it Then as executors, -purſue- the Earl, as heir to his uncle, 
85 payment of I.. 40 Sterling of 2 taylor's account - oing to them. by the laſt Earl, and 
8 od to-proverthe furniſhing of che work by" itndiles; -Ailedeed, The account is preſcribed, 
e dal article net beog within three! years of raiſing the proceſs, and o can only be pro- 
| ven ſeripio vel juramimto-by* the act 1 579. / Anſwered, Ought to be repelled, - becauſe an ac. 
- count taken: on-in Bogland, where no ſuch Jaw takes place. 2do, Interrupted; by a gene · 
F ral charge to ſerde heir, executed long within the three yeats. 331i, I could: not legally 
pouorſue Within his yea year, of: deliberation; and if that be deduced, both the charge and the 
_. ſummons ate wiehin the chree years. | ' Replied to the 1/t4- The law-of. Scotland introducing 
_ - triennief preſeription of rradeſmen:and- merchant accounts guced madum probandi, mult on- 
EN Vo . this matter, being ine Sco ſmen, and purſued here, To the 2d, The gene- 
ral charge cannot interrupt, es ipſe that it cis eral; and does not hear: a ſpecial. len. 
=. I of the debt for which it was ſonght, and then jt might have done, as was found in 
= . = Preſton's caſe contra Lord Ballantyne, 


5 


e, for ſupporting an inhibition · ſeryed on ſuch · a charge. 

To the 34, The annus deliberandi can never be deduced here, for two reaſons, 1½, Becauſe 

the Earl as ſer ved heir o his uncle within the year, which was a plain renunciation of 

the benefit of that: delay. 24h, You could have purfued me-within-the year upon the, other 

paſlive titles of behaviour as heir, vitious intromiſlion, Cc. Replied, A general charge ma 

not be « ſufficient. imterruption, where the party libels more grounds: :of debt than one; but 
bhbere the ſummons contains nothing but this ſingle account of E, qo Sterling, and fo. the 
Charge can de applied © po'others ſubje@+bur to this allenarly.. And as tothe anus delibe. 

rend, I was not bout to know you were ſerved heir ; and the molt. this argument could 

RD operate, was to deduce theſe months after the, ſervice, bur quoad: the -months before, they 

een beconnted in the preſcription. © Though thir three points were very conſiderable, 
= : and that minority does not flop thir ſnorter preſeriptions, yet the Lords . all, 

. and found the account preſcribed-quoad bation; by: witneſſe. * 

| Fodim die. In the caſe betwixt Sir Patrick Home, and Sir Robert, his nephew / wen toned, oth. 

Feb. 1908, the Lords fell do adviſe a point, which had been ſeyeral years ago debated, and 

ſet down at length, ſupra, lit 3 1699. The point was, that Sir Alexander, by | 

| Gow rae * Was n to. n dhe lands to ys 125 . ct i 
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he, by f gift ant N ſhould grant a n a thouſand (Bets or oe + "2 
friend 3 "bur hey — plead it to this effect, ther he could not, by n voluntary Se. 5 £ 5 5 _ = 
deed, y fruſtrate e and evacuate the fueceſſton by that marriage, 8 n he _ 1 
e to a ſecond yet he mut newer beſtow eit on children Ka. Yu: wh _ 
"can ling by the firſt; hang? your were idiots, of declared prodig ; 3 ä 
1 put tt alt y of | eight Ny ſeven 3 ; that Sir Alexander WES 
Home of: en, was by tar: pthc 7 r contract, k tved thereon,” incapa- 5 79 rl 1 
1 from diſponing his eitate gratojtonſly to the prejudice of the. veeeſſisnof that mar- i 
8 jag # Sip Patrick did ee 16d That his diſpoſition was onerous, but that depen ing on the © £m 
8 S. and his ntromifions- alledged- to pay and e tinguiſn thi ww Z DOE - 
mot at 1 0 time cot peſidered zaun by the e 3 xoth February 1 708; it 1 1 
Ws found, but is now altered. There Was other to poft Aeg unt Sir Pattiek det 

| ene this day, vis." 410," lt bis accepting che rack” was ſuch kult as pat bim n oF 
mala 1 ks o rake 4 Ader from nis brorher. "2do;"If his | knowledge t at the a 3 


b- cancelled, likewiſe Incapacitate Him e e 
- Hes unt neary diſpoſition of the dated, Lands; - Some thoupht this-interlocutor” "did © e 
_ weaken che paternal power, „and gave roo much aſcendant'to ps 1 232 E inhi- _ 7 
JJC%%%%%%%% . 
July 20.1708; Janet Buchannan, Lady LEny: rent te —̃ 
in and alfo creditor in L. 1000 Sterling, purſued'aredu vation — 
_ rights the Dike of Monrrofe: tins” upon that Ur) ant raving certigestion againſt t 


grounds and warrands of his appriſiy ngs and; ad) ations: - It 'was alleged” for the Doke, of Ep : 5 
Theſe being led wore than 20 years ago, he Was no obliged ro produce che letters and ex- - 
 coutions-of appriling peſ kan temp intervallim, but tiie decreer of appriſing itſelf was 
nom ſufficient” co ſatisfy the production by che conſtant form and practice of the e | 
© which did not oblige the lieges to keep ſuch stall papers after ſo long a time, and preſum 
end all to have been ſolenmiter au. Anſwered, It is true this pre umption doth liberate: ts 
defender from producing them, when they are not extant j but 1 offer to prove by the” 
Duke's oath, that he has dem and in this caſe, praeſumptio cedit veritati; and this was ſo 6 
fung wichin- theſe few years betwixt Beatſon of Kilry and Polguild, chat, after 20 years, 3 
5 hey were bound to-depone-whether they had them in their hands or not.  Reptied, + 
0 come a fixed 0 that che grounds and warrands,” except it be the inſtructions 
» of the debt, are not to be produced after 20 years. as was decideg 724th Feb. 1681 Ken 
way contra Crawford; after which time, omnia præſumuntur Molemniter % and it 
vwoefe againſt common ſenſe, that he who keeps his Writs carefully, "ſhould de in a worſe 
Condition than ſuch who loſe them; rhe careleſs keeper is free, and he who preſerves them 
muſt exhibit upon oath, and run the riſque of all themullities, informalitiee and defects 
 _ they contain; which opens a door to wok 3 and overturns many peaceable poſſeſſions 
_ - and-ſecurities upon niceties of executions, ſcaping very prudent mens obſervations.” The 
Lotds obſerved that both apprifings and adjudications were here called for, and yet there : 
waa creat difference berwixt them; for the gröunds and warrants of adjudications as to 
the judicial Procedure” (abſtracting froth the titles of the. purſuit) were not taken up, but : 
left in che clerk's hands, and might be ſought for there: bur as to appriſings, the FTetters.. 
 andexecutions were given back to the party, yet wi dey were verbatim ingroſſed in the 
decrest of appriſing, and ſo their nullities might be iſhed out there; but that the Lords 
might be uniform, they ordered that practic of Fog und my Try" to "oe produced, that , 
they might ſee what courſe the Lords ſteered there. - 7 EY 
mi the fame proceſs; the Lady craving certification REY a pos nds, WD to the Dake 3 
| by Major Grant, of theſe lands, and by the Laird of Buehannan to the ſaid Major; AI. 
lezen vou can never quarrel that diſpoſition, becauſe your- own bond for L. 1000 Ster- 

_ ting from Major Grant -narrates, that” he had granted a diſpoſi ion to the Duke for 
A been of her debt, and which bond ſhe having zecepted, made uſe of, and now 
OG on 2 you can never quarrel what it ag ack per expreJunt; and ſo prot 
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ie to. improve . this diſpoſition, 12100 8 — 3 Your 9 2 i 
right, flowing from your immediate.ambor, Major Grant, anti narrated in your own bond 
9 this was:hoth to approbate and reprobate the ame wit, Anſtvered, L. may. quarrel a 
- deed, Whether granted by. myſelf or to wyſelf, if it be my intereſt to remove it gut of the way, -* 
" which is che preſent cal owe of the Lords thought the regular action. for getting thir writs 
at, in Exhibition racber khan a reduction and improbation, | Hibers ſaid, This alledge. 
ace could. not binger the raking 2 day to produce whatever wight operat . IG 
. 5 * . 2 be 24. © og, Janet Cowie, the eldeſt heir portioner & of . 24th 
3 4 une 1708, defiving-the Lords (dy a bill given in) to a one of their number, or tbe 
| 6 Sheriff of Stirling, to divide [the land berwixe the three fitters. und herz and ſeeing te 
1 had given her the maußhim bouſe and orchard, it was conſequen ial; that the lands 
Hug moſt contiguous and exelt ſhould be adjudged to her, bur fo, that if their quality 
wee better than the-reſt, -conſfideration; should he had thereof, und for that et the | 
Found ſhould; be vilited' and perumbulate, and witneſſes examined on tlie rent, value 
x7 and-quality*of che dong, conform ecyrh words of the law, 5 4. 8. dnftir. d . 
ache. L. 21 De 0... ud. Some of ens ds Kurth aue ee e ne law nor ny * | 
eee that tho'rhe dividing of a d red rancig. lands, had ſpins 1 0 


at # in 


ion; but the point was not determined at his im- 


_— 


_ them yet heirgportioners needed nor, ſeeing -there: Was . ancient rieve id uſe amonglt 
fer ib at effect, Kallen the brieve of divißon, by r 
ſhare. The Lords deumrred as to their power. Aae Seifivnet bad: hes delice, that 


ht as the eldeſt ſiſter might have the cuſtedy and keeping of the writs, and evidents of the. 
8 on her obligement to make them fortheoming 4% the reſts or to give them tran- 
8 hen be jeeded then Las bes been oft deride ed, and particular eee Jay 1636. 
WT 42. «708. 4; The Earl of Selkirk Wand Gee The: Duke: By Tat wilegi being 
 debtor/by:« donble bund, in the Englih form, to Captain/A! ran t Gavin, in L. 1030 
e he aſſigns this to Sir James Gn 7 a Weiß o attorney in rem ſuam, in ibe 
wog anner whereon Sir James writes) to the Duke, ac 3 him of his naht, 
he reigrns an anſwer promi g yiment y but bfter Thi, Charles Earl of Selkirk being 
ö ds creditor; to Captain Gavin, h. eſt mey Duke, his i rote hant's : — | 
ST. a cotppetition ariſing, it Was icdged fer Gry, the 3 that he Was not bound to de- 
babe avy preference; but inſiſteck gart tue Duke on his letter wp promiſing payment, Which 
wens 9 ein to make him liabe as ifchie allignation had been ſormally intimated, ſecing 
|  aarmne given him, made bim ſbrebear any further legal intimation, and was as good 
* 43 ff de had giwen a bond of 'corraborations; Auſceured for the Duke, There ncver was a 
b More extravagant notion pled, than to afſert, that becauſe the Duke promiſed payment, 
io L208 therefore, —_ * right ſuperveen before payment, which the Duke could not 
dee ye ir 10 boch; Which ſhocks common ſenle, and is deſtitute of all 
B b ee in uw and Stair, 5. 3. tit. 1. cundemns it. See both Stuir and Dirleton, 
„ December 1 Ke x 28 alſo Spottiſwood, page 229. The Lords found this 
.  Jupe venie y. could not involve the Duke in double payment, and iy d him, only 
1 ons fable. Thien Gray;pled:this ſecond: Ground, I muſt be / preferted to your pater ior ar- 
__  reſtmmenc, for my allignsen nceded no intimation, berauſe, being in che Engliſh form it 
„ ech tranſmits che pra 
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penty, withour any ſuch folemnicy as an iatimation. A»/wered, 
3 „This is the law of England, which being matter of tact to us, muſt be pro- 
SN. ven by 4 declatation of. their judges * but aue, iſte it were, it cannot :regulate this caſe, 
eh js betwixt Scorſmen, ant purſyed before 2 Scots jodicarory.. The Lords tepelled the 
ages, and Foung 1 it beko ved. to be eee orb Scotland, which: _—_ in- 


1 holegraph wilive letter founded on, coul 5 prove its own dts; my an 5 
ment, bearing a gate 0 thereto, 45 was. found, 4th Jan. 1662, Dickie; 21ſt June 
406655, Braidy; and zoth Jan, 16% Mackenzie. Anſutred, This Brocard, That hole 

denne nou probant Matam, holds a8 to heirs, that they are. preſumed to be on death- bed, 
__ "unleſs it be proven. they were gan and ſeen before; but in matters of common buſineſs, 
letters arciprobativewithvut che flemnitics-of witneſſes, and are amongſt the ſtrongeſt of 

Writs, as Stair obſerves, becauſe Melt difficult to be imſtatef: and as ſuch writs would not 

= | wilitatc/apainſt a donatar of eſchear, ſo neither can they apainſt” an arreſter,, a third party, 

r pregnant and probative the be gant che party writer, betwixt him and the re- 
Cebſjper, to whom it Was directed. The Lofds found it could not prove againſt the arreſter, 
| dend {© preferred my Lord Selkirk 16 the money. It was likewiſe alledged, That after 
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Iain di. Tne competition betwixt Margaret Dalgleiſn, the ld Lady Riccarton, and + 1 
Sit James Baird of Sauchtonhall, and other real crediters of Crai of Riccarton being „ 
ported, it was objected, that the Lady's liferent- infeftment was null becauſe her Jeiſin . 
as taken upon a charter à me, and never confirmed till 1 703, long after the creditors are  _ 
infeft;. which as middle impediments binder her confirmation to be drawn back ad fam 


dam. | Anſwered, Her ſeiſin relates only to a charter in general, which might as well be 4 
we us 4 me,; and the contract mentioning to iafeft her both ways, it muſt be preſumed to be 


| upon both; que Feri debent facile pre/umuntur : and the contract of - marriage, though the re. 
| . _qiote warrant of the ſeifin, mult; be ſufficient to ſupport it; for prabatis exiremis pr oſumuntur 
media, eſpecially, in re lam antique et favorabili, as is the materia dotis; and the huſband's 


-  " right being confirmed, though in general, without mentioning her's, it mult accreſce to her, 
' * eſpecially being fortified by forty. years poſſeſſion. And Preſident Gilmor obſerves, that 


te Lords ſdſtained-2 wite's liferent infeftment on a charter à me, 15th Jan : 1663, Campbell; 5 
26ch June, and 7h and 28th July 1637, 


md Dory, Ath Feb. 1629, Ayton; and 22d and 
 Blairquhan contra Viſcount of Kenmuir. Replied, T 


% 


1 


he Lady's ſeiſin can be aſcribed to no tere J 


| warrant, but the charter 2 me produced, though-it' do not enpreſely mention it; and the - © | 
- * huſband's gonfirmarion. can never ſupport it, it having} no relation to her infeftment; © 
Ter ſee-2gth June 166, Nowel contra Hunter: The Lords ſultained the Lady* sinfefe- | 
ment, being clad with, forty. years, poſſeſſion, notwithſtanding no other immediate warrant.  * 
appeared, but the charter 4 me, ſceing the huſband's confirmation acereſced 70 her ; ang „ 

| <. therefore preferred her to the real creditors, though they were infeft a befor 8 her confirms. 


JAulßßd 
tie Earl of Balcarras. The Earl of Lauderdale and the Lord Balcarras in 1648 grant bond | 
do Sir Thomas Nicolſon, fer 4000 merks., In 1652, Sir Thomas craving farther ſecurity, © - 
_ | "he obtains an heritable hond of corroboration from Balcarras, narrating the former move” 
Able bond and obliging himſelf to infeft Sir Thomas in an annualrent effeiring to that prin⸗ 


N 
3 1 
e 2 


< 


: 
* 
6 , 


|  _ *eipal lum out of the Mains, of Balcarras, whereupon' he was actually infeft, and obtained a 


1 F : 


| , decreet'for. poinding of the ground. This . right being adjudged by. Trabroan; from. Sir 
Thomass heirs, he purſues this Earl of: Balcarras' on the paſſive titles for payment. 3 


4 , 


due, No proctſs againſt me, on the bond of corroboration, becauſe-the pfineipal original - 
bod corroborate is hot produced; which. if it were, it would evidently inftro@ that 1 ws 
only cautioner for Lauderdale in the debt, and by your abſtracting and wirhholding it Im 

_ _  deptive of my recourſe and relief; and if you expect payment from me, you behaved to 
allign me to that bond, and deli ver it to me, that I might thereby operate my relief ; and | 


| + Lhave raiſed reduction of it, and crave certification againit it, and that I may be declared 


„ 


” 


j 4 
17 


free of the debt ay till it be produced; and it muſt be preſumed to haye been paid by my © i 


Lord Lauderdale, ſeeing it does not now appear extant, but has been delivered up to him ” _ 
anch the narrating of it can never ſupply its non · exiſtence, ſeeing non creditur referenti A 
_ conftat' de relate. Anſwered, The Lords are come to a fixed cuſtom upon this point, of 1 
ſluſtaining proceſs on bonds of corroboration, without producing the fitſt bond cortodo 0G 
rate, unſefs the party offer to prove the firſt bond ſatisfied, paid and retired; as is remarked . = 
dy Preſident Gilmor, . July 1663, Beg contra B FOSSA. and by Dinlet m BY! -February”. „ 
1676, Johnſton contra Maxwell. And this being tenaciouſſy debated of new in 170%, t he £ " 
_ Lords adhered; and found the brocard non creditur referenti took” place only where à writ / 
" \made a bare and naked relation to another, but not where it proceeds to à new poſitive ob- 


- tigement, as this bond of corroboration does; and ſo is not meerly relative, but diſpoſitibe. 
._ And nen conſtar by the bond Who was principal, and who was cautioner; or if they wers f 
both carrei debendi and coprincipals liable in ſolidum, without any clauſe of mutual relief, 1 = A | 
dept what reſults ex natura rei. The Lords having read the tenor of the bond, they found | RE. 
they were conjunct principals, as it is there narrated; and. therefore, ſeeing by r 
| a gligence / and deed in loſing the firſt bond, 1 am wholly precluded and cut off from my relief 5 5 Y 


: 


_ © againſi*the/Duke of Lauderdale's heirs quoad the half of the bond, therefore' they aſſoihzied 
| Balcarras from the half of the debt, and decerned him in the other half, unſeſs he would 
burden himſelf to prove that the debt was properly and wholly Lauderdales, and he 'only 
_  _cantioner ;-/in which caſe they would aſſoilzie him from the whole of the debt, becauſe, by 5 
mate Archbiſhop:'of St Andrew's, purſt nes Alexander Mackenzie of Fraſerdale, ſon to Lord 
-  {Freſtonhall}in'a count and reckoning for half of the Biſhop's executry intromitted with by 
een Aedged, By the Biſhop's teſtament and codicil,, Anne Burnet, Lady Preſ- 
ag, his ſecond daughter, is nominate executrix and uniwerſal legatrix, and ſo has tbe 


di z 108. Lord Elibank, as heir to his mother, eldeſt daughter to Doctor Burner, 


— we 
5 


bs 3 
e ]¶ . errors ivr n 


. aht and property of the goods eſtabliſhed in her perſon ; and the Lady Elibank, her 


dee had only che half of what ſhe ſhould recover; and he is. content to account for the 
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half of it being his own; but he cannot be abliged to count cxaftly and preciſely. for dk. 
geses like other eneeutors, becauſe che Biſbop, by: bis teſtament, has allowed. the legatar, 


which imports, that he did gor zie his executor 10 diligence, - Anſwered: for Lord Elibank” 


That all he craves from Lord Preſtonhall, was to count to him for the inventary of the 
 .  - reſtamentconfirmed, and where he thews either diligence, or that it would: have been bak | 
/  ..- "txancous, he is willing to allow it, though not recovered;; for, ik the debtors were inſol. 
1 vent, that was 20 calt oat money in vain to purſue them, but to excem- bim from diligence 
* _.- totally, that he might count only what he had actually received, is contrary to the very 
nature of the office of executry, and deſtructive to the intereſts of orphans, relits, credi. 
dots, legatars,” and all others concerned; and ſaps and ſubverts the very. foundations of 
I ; for Quorſum is an inventary given up, and faith made upon it, and caution found, 
ik the executor will count for no more than what he has received? for how ſhould we know 
what he has got, and what be has not 2 therefore the only rule maſt; be, what diligence 
ma be dose for recovering the inventaty; and law has no remedy to relieve him of that, 
du is one finglecaſe, vis. where, by miltake, he has given op and confirmed beritable 
ums, as if they had been moveable; but the hazard lies moſt on the other hand of giving 
uh s short defective inventary; and this being a frequent eaſe, occurring every day, law 


3 


= has provided two remedies for obviating thereof, viz. a dative ad omiſſa, and ad mc le ap. 


pee; but there is no diſpenſation with the doing of diligence 3 yea, ſome think the 


. 


eeſtater himſelf could not diſcharge it, deing contrary, to jus puhlicum and the general uti. 
w and the clauſe adjected by the Biſhop, giving the legatees acceſs to affect executry- 
SK goods, as fully as if they had an ſpecial aſlignation thereto in caſe. of the executor's negli. 
-». , _ gence, makes no. ſpeciality to import a liberation from diligence; for that is no more 
"than what is implied in the nature of all executors, that theſe having intereſt in the con- 
ttmed goods may affect them gusad non execata;... The: Lords found Preſtonhall and his ſon 
| accountable for the inventary given up in the teſtament, whether recovered: or not; but 
dw s quality, that, in diſcuſſing che particular articles, be might diſcharge bimſelf with 
pie he had donediligence, or thac the parties were inſol vent, and the debts irrecover- 
Ju 28. 1708. Anne Byets having a land: intereſt in St Cuthbert's pariſh, to the value 
ef 10,000. werks, marries, about her age of 17, Alexander Reid, ſoo. to Mr James 
Reid of Nortbbrae, and in het contract of marriage diſpones to him her - whole: heritage, 


— 5 
1 


. 


Aach heprovides her in a jointurs of 600; merks. .. Shoraly-after this, it breaks out that 
|; what by his, own debt. and 28 cautionet for his father he is oral; and he flies firſt | 
dio che Abbey, and then our of the kingdom, and takes on to be a ſoldier in Flanders, and 
nis creditors ſeize upon his wife's eſtate, and reduce her to beggary. Upon. this, ſhe raiſes. 
2 feduction of her own contract matrimonial, and revcked within 25 years, upon the 


ph reaſon of minority and leſton, that ſhe diſponed all away, and got nothing, but her 
S _  . hulbind has deſerted her, and his creditors. have ſwallowed up her: fortune, and left her 
and two. children miſerable; and though 600 merks be named in her contract for her life- 
vent joiatnte, yet there is not one ſixpence left her to poſſeſs. | Anſwered for the creditors, 
_— That being married; | the has not perſonam andi in judicio without her huſband, who in- 
|  regrates her right, and much leſs to purſue him. ; | Repliedy: It- is true, a. wife cannot pur. 
„ wariter without her huſband's concourſe and conſent, hut where the controverſy is 
Wiͤth himſelk, law. cannot be without a remedy, and the Lords nominate her procurator or 
| 4 * a Ce 1 | . . „ 1 ; 9 | 
= any. other, to be her curator and authorize her in the proceſs. This is not only our prac+ 
S \ ' tife, 9th January 1623, Mariſhall contra Yule; obſerved. both by Dury and Haddington, but 
A410 the cuſtom of Sovereign courts: abroad, as particularly n of Paris. See 
1 Bertrand. Argentræus ad-conſuetud. Britannia, Aremorice, 1. 30. de jure dot. and J. 7. § 4 
S de preſcript, 30 vel 40. aner. The Lords allowed her procurator to concur in this pro- 
..  _. cels, and to authorize ber therein. The next deferce apaintt the reduQion was, that minors 
„may lawfully enter into contracts of marriage, and diſpone their heritage for à mutual o- 
+... Nerons cauſe correſponding thereta; and here leſion cannot be pretended; for ſhe is com- 
pP)⸗ctently provided in a jointure, when the ſame exiſts by his death. Anſwered, This 
s bat a mere ſound, for the eſfectually denudes of an heritable eſtate worth ten thouſand 
WE merks cauſa data ſed non. ſecuta, which.is now abſorbed by her huſband's creditars ;; whereas 
mis proviſions to her of a jointure is a mere now ens and a name, having nothing left him ei- 
1 ther for her liferent, or her childrens proviſions; for a bankrupt's engagements never can 
© - prove effecual to take off lefion, The Lords repelled the defence, and Fad the minority x 
and lefion'proven, and reduced the contract in ſo far concerned the diſpaſition ſhe had given 


— 


pf ber den eſtstez but this does not take from the huſband and his creditots the ius mariti to 


ttt rents of the lands during the ſtandin 
probably modify an aliment to 


* 


gb - * rs I 3 i YEA, « HEY 5 
of the marriage. On a proceſs, the Lords would 
r out of her own lands, fo. long as her huſbaud deſerts her. 
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n a Haliburton of Pitcurr and-Haliburton of Milla ; and having. ſubmitted them to 
- ome counts | gentlemen, there is z decreer-arbirral-pranounced; whereby Pitcurr concei- 


— to the act of parkament-rb81, aud ſa is null. Aera, It was 4 1155 miſtake, 


| bearing to be wrote by John Gray, inftead of ſaying e John Matter of Gray,” 2d, This NR 5 x : 
ogations. formal in 5 „ 


luppfied and ſupported by paſtetior prorog 
cendiug on the Writer now tx poſt fatto is not receivable ſiuce the. forefaid act 


Was abundant 
272 Conde 


ot parliament ; and as to the ſubſequent rorogations, if the firſt be null, anll after the dax ä 15 


was expired, they can never con valeſce a poſterior deed; for that were to make a mi- 


0 We reſui rect ion of a now ent. The: 2dnulliry was, that the arbirers had decerned him EY 95 a 


te cauſe. the Chaplain of Kettines to enter him by a precept of clare canſat, which is fan 


 aljenum, and impreſtable by him. : Anſwered, Fou Pitcurr are patrun of that Chaplainry, e 


_ and preſent him to the erected benefice; and being your on creature, cun oblige. him o 
enter the vaſlals at your pleaſure. Replied, He being already. in officio I cannot compel. 
except you fay I have him obliged: by backbond. Phe 34 nolliry was, - that the ſubſcri 
af the ar biters to the deerect was null; as wanting witneſſes. Auf 


* 'Decreers-arbitral had no fuck! privilege, and on a lefs nullity the Lards reduced à de. 


creeet- arbittul betwixt Charles Row of Inderallan, and Matjory Row, his ſiſter, within theſe 5 vat bY 


two years: The Lords laid no weight on the firlt two, e _ e 'this gear. 
_ arbiiral on the third, that it wanted witneſſes. 1 . 2 


Ju 291/08, In the cauſe Ragg contra Brown,” e e ILY LEY 


ſe ct; 


-15tb July. 1708, . 1 


\ was objected Again t Ragg's ae wg, that without a procuratory no FEES living: without the WS. 


kingdom, as he did, could be ſer ved; and as to the procuratory produced, it was null, 


being a diſpoſition made hy Ragg to Datid: Smith, eee in 1700, now eight 5 5 : 4 | 


years ago, conveying to him his hope of ſucceſſion-to Clerk Williamſon' s eſtate, when the 
nearer heirs were yet, and for many years thercafter in liſe; \which'is the Palin corvinums 
4. baereditate_uiveutis reprobat by the Roman law, a8 indueing votum captaudae mortis ale - 
nat; and it was contra bonos meres 10 diſpoſe on: her ſucceſſion: who hved-ſeven. years after 


that difpe poſition, containing: a procuratory. to ſerve bim heir to her whenever the ſucceſſion - 5 A | ; 


ſhould . and exiſt: and wWhateyer an appatent heir: thay tay et a remote 8 - 
heir cannot till their rignut exiſt. And now; after ſo long time, it may rationally be 
ä  ſomed,, that he is dead, in wbich caſt his property is dead with him. Anſwered, Thar the 
* Romans, 2 jealous people, much given to-poitoning, did reſtrict ſuch bargainings, | but our 
-_ has repudiate theſe niceties, and -ſuſtained-fuch pactions, as Dury obſerves,. 6th. July 
; N Aikenhead contra Bothwell; and a mandate to be execute pe mandantis mortem . 
„ ts, 18th: January 1678, Gray cuntra Lady Ballegernoe; and friends may be imposer- 
el to divide an eſtate among children, and take it from one to another, a5 Was ſuſtained in 
_ the Laird of Dundas's caſe; and by the 1 14th at James IJ. no exception is received a- 
- gainſt the brief of mortanceſty; a nothing hinders à perſon having no preſent right to 
1 and diſpone what be has remotely in pe, and the ſupervenient title will accreſce to 
_ the: receivet,: And fo, by the ſame rule, à conditional procuratory may be granted, to 
take effect when his right exitts; and though it be ſome years ago, yet ſtill pracſumitur 
_vivere, unlels they offer to prove: dead. The Lards ſultained the ane as . 5 
to carry on Ragg's ſervice. % 
Eodem die. Lady Tolquhon contra her fon; : a 8 Erſkine, daughter to the | 
"Earl of Buckan, and relict of Forbes of Tolquhon, purſues her fon, the Laird of I | 
ſor am aliment out of his eſtate, till ſhe have à right co her jointure, there being no contract 
of marriage. Alled ped, Thar ſhe being mirried again to Mr Abercrombie, brother to my 
Lord Glaſsford, he is bound in law to entertain and keep her, and can claim no aliment 
=. her ſon ſuper jure naturae; 3 which action is only competent when they have no other 
mean of ſubſiſtence; and it is better ſhe depend for chat on her preſent huſband than to 
_ Rraiten her ſon, whoſe eſtate is reduced to a very ſmall pittance by his uncle Sir Alexander 
Tordes's miſmanagement and infrugality. do, Though ſhe has no contract nor Jjointure 
Preuſſine hominis, yet ſhe may claim a terce of what her huſband died laſt veſt and ſeiſed in 
_ Proviſions legis ; Ukeas, ſhe acquired the gift of her ſon's ward and marriage, by which ſhe 
_ might ſtate herſelf creditor. 3tia, She had ſundry intromifſions, . Anſwered, Her preſent 
huſband has been forced to pay ſome debrs ſhe had neceſſarily contracted through her ſon's 
ingratitude to ber, and his condition is not very opulent; and for the other claims of a 
Ws >. and ward; it was her tenderneſs to her ſon that made her forbear theſe, and take the 
mer es by an aliment.” "Rad, as to her intromiſſions, they were — and 
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Fung himflf-cnormouſly leſed, and that che late article of the regulations 1696 gives no re- „ 
refs on iniquity and 1 : thereforc he raiſes a reduction. craving to be reponed on ſag» - 
en inteſnſic gullicies, as Eat, the procogition of the ſubwillion add not deſign. the writer, 


weren, That only tukes 155 2 = | 
place as to private writs, but not in Judicial acts and ſentences; for the intetlocutors of the I | 
Lords and other Judges require no witneſſes thereto, like „ their tefte me ig R.. 
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"Wh 5 Jure naturac, her preſent hulband uns primi lots : liable in chat duty and obligation: bet in 


5 for their repreſentative; 12 party for the Roſſes in that townfſent Auch 


me 1 ade "TY 


7 oa JOY 0 Tue Lots thouphtiſhei Had nitlad and SB A Xt 
5 ceſs, and ſhould rather have inſiſted on the ese wid: ward ; and as to: alimenting pe, 


% = * 
» 


| -* to dot 


oy 


regarchit Was an unnatural: war, And that ithe differed much about the. extent of "Tolguhons = 
10 eſtate;; they recommended it to ſoe of theit gumber to ſettle rbem. 

= Faly 3.1708. Roſs of Auchnathloich contre Mr Eneas Macleod of Cat oll. Ahe „ 
of Taln havipg ſplit in chuſing their Commiſſioner to the laſt con vention of boroughs that 
iat at Edinburgh in the beginning of this month ef July the Matkenzies elected Cadbol 


nachloich : and 


wwe complaints being made of this at the Convention, that the Röſſes had added three 


me to che ſer of the burgb; chan their town: council uſed to conſiſt of Forgierly, and 4$ 


| - . by:this nnovarion had qutvoted. the other ; the convention named three or four ene 


be 4 Pear, 


. * burghs; do try-and examine What was the antient confticution and ſet of chat burgh, With 
| power to determine... The Roſſes thinking! thin was o turn chem out, and con- 

by þ © their eleclion, they give in a bill of advocation af this order, on thir grounds, that 
. they could not delegate their power fo: as finally t to determine, but only to report; ; for that 
was te gie themſelves, and inftal ct power in u few of the whole, which was deftruQtive 
ro the: nature of foticties; aud though dur old laws permitted the. royal boroughs to meet 
vet the ſubject -of their meeting Was oni for the regulation of trade 


„ and merchandiſe, but not. k berrule elections, which belonged only to the ſoxereign le. 


| . . ment 44th; James III. and many orhers, the will find the t 


75 . I Cadboll eraved theele@ian of Tain at the nest Michaelmas might 


ION ive capacity, and now: to: the parliament -of Great Britain. Anſwered,” If the Lords 
”- conlidered the as of iam nt pix! the Boroughs to meet, as the 11 1th act parlia - 
oughs inveſted with an am- 
ple power not only to Alan But alſo their elections, and e ariſing thereonz 
and accordingly, they have exerciſed that juriſdiftion; and: declared perfons. incapable of re- 
__ them, as in the (caſe. of the town of Selkirk, und many 72 5 5 and being the 
_ third eſtate of parliament, the Lords have never meddled in theſe qüeſtions. The Lords 
 confidered this power delegated to the committee was tbo/lafge and ample;and that now by 
ihe Union they were no more a) third eſtate, and that the affair became a civil right cog · 
- noſcible by the Lords, as the ſaprenie c1vitudicatory next to the parliament; and ſo could 
not be declined. Some were for-paſfing: the bill of advocation, but the Lords fell en a me. 
dium, to declare they wound hear the partiex/on.cheir reſpeQive rights in November, and in 
the wenn time ſtopped the procedare ef the committee named by the. +boroughs.” Then 
e likewiſe: ſtopped, till 


tie hearing oa be. But the Lords refuſed to interpuſe. This debate aroſe kiel on their 
PNG chuſing a commiſſioner to ſend up to the pathamenr'of Britaiß. V z iſt curtent. : 


aden die. Graham: contraiShavph Sir (William :iSharp?! being debtor in 1. Jon! — 


e I to James Foulis factor in London, he impowers George Clerk to tranſact the debt, 
e with makes: a tranſaction with Sir Wilkam, aud takes at right from bim to an-adjudication 


on che eſtate of Down, and gi ves Sir William a bickboud:. that how ſoon he receives pay · 


5 ment by virtve offthat aGudicatien, be. Huld {thereafter Giſcharge\ Sir William's whole | 


3 debt. William Graham merchant in Li 


9 * IF 9 8 5 44.5 ; k 
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| ndeti having eee hs bo to this debt from 
_ James Foulis; he charges Sir Williain- on the falt original bond, who ſuſpends on the tranſ. 
| Wei he had. ada Clerk, factor for James Foulis, and craves the benefit of reſtric · 
Anſe ed, Clerk bed ng on Wn IE raf his -eonftiruent's money; and the ſe- 

y zords! ſuſtained” rhe back- 
bond, 255 reftricted the aum; and fond Sir William Sharp! ho! further liable. Upon this 
3 interfocutor, William Araham gave in a. ph neee of 2 nd to Holt 197 2 

_  Hament.. 3 3 . „„ 

Jah 31. 1 tt Two more bite ets given-in, *vi2 CO FO ined Gray tontra "rhe 
8 B of Halla and Eat of Selkirk, agaimſt the interlocbtor pronounoed pra, 220 | 
8 1708. and the other was given in by Mr. Eneas Macleod; in the 'cauſe mentioned 
Zoth current betwixt bim and Roſs of Aüchnachloich But twolexceptions were taken a- 
* gainſt it, vig. ima, That heproceſted not only for himſelf and the-burgh of Tain, but like 
_ wiſe in name of the royal boroughs, from whom he ſhewed no ſpecial: mandate or commiſ- 
"Gon: 2do, Thar: the article of che claim of xighit allows appeals only from ſentences of 
the Lords, which: in, opt tern Aera ee deciſive ſentences, and not interlocutors, 
as theirs, ſtopping the boroughs committed to proceed till the cauſe be heard in November. 
But the Lords would fignify-ao'reſentment! zpainſt-appeals,''and-therefore admitted it, and 
allowed their clerks to give out an inſtrumemt thereon,” though ſome u jobs 755 on- 
[I be done by: 75 1 Drag e br ught 1 1 with. bim. 3 
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. and charge: to ſet at Liberty, on thir; reaſons, This - cack+doty 
auſted; and paid to the Miniſteß eſther for his tif nd, for Kirklandhill 5 
proportion of che ſteht laid on ifor repairing his manſe 3 zg lor the 300 N Sx. 4A = 
_ - bond} the charger” had maliciodlly and unneceſſarily token Alſignation there withour, 3 
in onefans cauſe, und was more than paid thercof, by poindin ds houthold furniture. _ 
_ pleniihi ng." 24%, The impriſonment was unwarrantable,. We by. er depoſed by. „ 
he Lord Lyon, wle could not legally .apprehend Fim; and ne had. taken inikrument . 
thereon,” : Anſwered" for the charger, To. theft. That lince theſe payments” they had fit B74 5 2 | 

in account in March lalt, whereby: Dewar, after allowance and deduction. of all his par- „„ 
mal piymmeints, acknowledges he is yet reſting of the tick duty I. 7 118, Scots; ahd as ro: % 
-M ding. be oppones the execution and appretiation, which does. not amount to near e 
_ the half: of bir ſums. To the 2%, He is norconcerned. in the meſſenger” sdeprivation,, 0 
ver being intimated tc him, eſpecially Jeeing he often deprives them for no malverſe in their „ 
ies but" öniy for not paying in their dues-to bim, And it is enough if he is holden and | 
I 4 pute a meſſenger to validate his acting, like Barbirius Philip pus, J. 3. 'D. de Me Prator. 1 
3 240, 0 There Was a concurring meſſenger along With him, Fw! 4 whom there lay. no leb 55 
 Exbeprion. The Lords found they codfdnot ſummarily ſet him gut, but recommended bs .- 
. the Ordinary to deal with the charger to reltrict bis ſam. to What Was Juſtſy due, nd to. PoE: 
| däk! DE He nor td „„ 


 acvept of calition Which -Dewaroffered Bim 1 his Uberation z 32 ar 
> to difcaſs the reaſons on the bil. E 
. November 9. 1708. Colonel John Bachan of Carabalt agent Fe ; ey h I js te 2 
'Y Colonel Baehan' having bought the barony of Cairnvulg from the Lord Fraſer, in i. 703% 
ts in 1707 pur ues Leith, One of 'his-renants, in his own baron court, and takes out a de- 7 
2 cer: againſt Him fot L. 344 44 Scots; and having thereon obtained a decreet of authorization . 9 
- 8painſt him before the ſheriff of Aberdeen, conform to the rollment of the baron court, . 8 1 
_ haying charged thereon, he ſuſpends on thir reaſons, That in the baron decreer he Was botß - {| 
_ Judge and party, and in the ſheriff's. deerect: there was manifeſt iniquity in not allowing his 
_ damages and deductions to be proven, and which he now. repeats by way of declarator and 92 9 2 | 
_reduftion, That the Colonel deprived him of. his barn; by pulling it down, when he had his Gl 1 1 . + ol 
chens in it, by Which he having no other place, he was forced to. remoye it to the barn yard, 8 e 
and threſh- it out there, in the open air, expoſed to wind and weather, by which he Was a 
_ confiderable loſet. 2do, For à Whole ſumnier he led ſea · wart to a piece of ground, to 10 8 e 
up and had 14 horſes conſtantly: employed therein, and when: he came to till it, bis —_ 
er ſtopt and;/inerrupted him, whereby he loſt 2, good crop, by Which hardſhips, Ta © 
= whereof he alledged were not upon record to be paralelled). he was leſed in more than 
I. 460 Seats, for liquidating whereof he had raiſed a declarator. Anſwered, The tenant's 
deere TS hinge but BY rf ogg: gud 10. a 8 1 oy bur 3 are e yoid 2 
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, and obtaims/s y againſt them: 4 Whereof the Pro. 
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RP Hopitr and” according ly Mr Jamez rat de ae 
RE Ons 1 4688; both t gift and the act of the: Privy « Codncil:modified:L. 50 Sterling 


8 755 Charles Gregory to that Profeſſorſhip'in 170%, he purſues Mr: Ramfay end the other 
1 5 1 48 introchittets With the rents of the ſajd lands ont of which/his L. 50 Sterling i is. 


.. _- divided the fail halt” mont any net. the. matters, whereby the power given them 
1 3 the at of Parliament in 4661 Was fully exerced, and they were funk, and had 50 
de acceſs 20 allocate any part: of jt ic Mar 1 240, 1 
dtivideng what ſhould he everyone s ptoportion in rep 

. 5 _ Tore till that were confſtitore, bis deer im 
NN 9 50 Sterling gut of the fen and 28 f off the 1 5 Was togive him a preference ee, 
pra pnen, on the fund and ſubjeQ, which would be. very unreaſonable 5 tor that were- io 


i. 8; | ” de vacante, when there Was nv Profedl _Y 
8 1 1 of gift, and refuſed the. bill of 


: this is aggfavate by the commiſſary 48 2 crime, and the forefaid unjuſt ſentence. pronounced 
_ «thereon; and that che rumour was not wholly groundleſs, appears from thir circumſtances, 
7s that Coline, rhe haſband, deſerted her company for. ſame time on this fame report, and 


1 tor, 3 becauſe Lad, to o the. aid contrakt. of * wy Lord Whitclaw had proved 


* fe "vs 8 10 N 181 225 


C - 1 W* 4 * d 4 
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nts and to tribute Lat ide k 8 
_ G . 1 * 
. 
preſented. to be Pro — 5 of 1 Mar | 
Abe. | 


90 15 for his fallafy, our of the Felt ang readielt of ide rehrs. of che Mud purchaſed win 
2000 Sterling, as the foreſaid half month's: ce; and the Queen: having preſen ted 


made Paxable, to refund the ſaid ſum, ds his fallary, for the year 4507, andthe tenents for 


eie gave in a bill of ſulpeation, -0N thir reaſons, that the Privy Council in 1695, had 


This decreet contained no 
ying Mr: Gregory” Lale, and'there« 
5 and null. 31, To give him 


_ ſcare kim in chat ſallary in omnem eventum, - -and to salt dead, walle and poor on the other 
maſters; ſo that if the rent by any. caſuality « or accent fell ſhore in bad years, they ran 
as hazard, and” he reaped" the whole profit. The Loecs, before” they would apen a de- 1 | 
ereet in foro, where all the reaſons Now: alledged were either: | proponed: and repelled, or elſe 
were competent and omitted, defired to ſee how Mr Fenton's git and act of council tan, 
if it was gut of the firſt and. teadieſt; and for clearing thereof; George Dallas his Printed 
_ tile book was produced, Who at p. 173, has: reeonded Mr James Fenton's pift, patent, 
anch preſencation, whereby. he is appointed to be paid o of the firſt and feadieſt Mocha fund; 
. and having read” the x romiſcuuuſly to pay hi 


decreet, which decerns them all pro him, Without 
Ws] whether it alen or pes fata, and fading che rel wide. in 1695, was 
wof the Mathematics; therefore the Lords ſultained 
on, the charger always under his hand reſtriding | 
tlie charge, quoed.: che maſters of che Univerſity for the crop 1709, which they had inrro- | 
mirted with, and p ing from them in time coming, and betaking him to The tenants of | | 
the lands out of Which his: peymenr is allocate dy his pitt and act of council. e 
Member 13. (768. | Gordon contra Me Lellan. The Commiſſary of rde. 
cerns John Gordon of Roſccarrel to ſtand at the-marker-croſs With 4 paper on his broaſt, 
8 it was for defaming and Manderiag of Helen Maxwell ſpouſe to Charles MLellan 
olf Colline,” as. guilty of er. and alſo, to ſtand bart headed at the chürch door, and ac- 
, that he had falfly lyed on her, and then to FEY Foo merks to Samuel Cairn- 
mont, his Procurator-Fiſcal,” as @ pecuniary. mufct for- his defamation,. and repaiting ber 
Honour. Of this ſentence he craves a ſuſpenſon, on bis reaſon, that all proven againft 
bim was, that he had Tome to the minitter-and ſome of the elders, and toId he had heard 
iS Jams clamoſain' the country of her being guilty, and aſked:thein"what they knew about 
itz the occaſion! 1 iereof Was neither an affected curioſity, nor a malicious deſign to re- 
prosel her; bat having got a citation in 4 8 laſt,” when the clerks to the circuit courts 
Were taking op dirtays for the Porteous:roll, to com pear and depone what delinquents or 
crlminals he Kney in his bounds, having oft heard a: l report and ſuſpicion. of her 
being an adulcereſs, hie for clearing his own conſcience ad exoverandam ammam went to the 
Miniſter and Kirk: ſeſſion to be informed if there were any grounds for that report,” before 
be ſhould give his oath; which was no more than the duty of every good man; and yet 


"that the is preſently before the Preſbytery, where: things very indecent are already ſworn 2 
ainſt ber. The Lords remembered that veritas convitii non excuſat a tonvitio where it is 
te animo injariandi ; . but this proceeded neither from petulaney nor malice, but only to 
Inform himſelf when neceſttate juris he was called to depone what crimes he Knew in his 
> Pariſh, and ſo the Lords thought the commiſſary had committed groſs iniquity, and therefore 
-paſſed the ſuſpenſion, . reſerved to oy concluſion and: culling” of the Kale what ſuch 
eren cferved. _ CITY 
: November 16. 1708. E. ord Grange ported john Hiiiten of. Binder contra Lord 
 Whitelaw's relick, now Laty Ormiſton, of which cauſe ſee-more at the 2 tit January 1708. 
The Lady no- infiſted on another eondlufion” of her ſummonds againſt Bangour, for im- 
. plementing that clauſe in her contract of marriage, whereby Whitelaw was bound to pro 
vide her to the lferent of L. 200 Sterling, as the annualrent of 60,000 merks. Alledged abſol- 


her | 
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dale, now Coonteſs of Traquair, alledging She ought, to be preterred, as haying adjudged the 
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tive, Which is penal, in cale the defender do not obey and obtemper the firſt clauſe, Which 


- 


„ 


duced by the 


it he omit, I was not obliged to inſert. the, act of parliament, ad lengam. Daplied, When * 
| _ Jaw preſcribes. a formula for leading a diligence, it muſt; be obſerved in ter minis ſpeciſciß, 
Auch it done otherwiſe, it is null; qued lege probibente fit id nullum eſt, /6 nullum eſt, tune 
nullat ſortitur elfectus; and therefore t he terms gf the act of parliament were preciſely to 
de libelled,; and the owiſlion thereof is a clear nullity. Tripliad, That in alternative obz?:?: 
,  Tigations,. the ereditor may purſue ſi nply for one of the two alternatives, but then the 

diebior may alledge the election is his what part he will fulfil. If the obligement be to de- 


v * 


ver Davus er Stichus, and 1 crave Davus, he may offer Stichus, and fo fulfils his obligation. 
de Lords did not think it abſolutely necefſary to engtroſs public laws at length, but the 
donſtant practice for the moſt part ſince that act was to libel the whole; and when wri- 
ters hy miltake claimed both the whole lands and a fifth part more, the Lords in 1673, in 
Wiſſon's caſe contra Renton, and afterwards, on the gth December 1681, Geddy contra 
- * Telfer, becauſe of the miltdke, reſtricted ſuch adjudications only to be a ſecurity for prin- 
| Fipal ſums, and annualrents, ſtrik ing off the accumulations; but to diſcourage the practice | 
in eme coming, they, by an act of ſederunt, 26th February 1684, declared it ſhould be a 
__nallity if ſo extracted hereafter; even ſo here, the Lords would not find Lady. Mary's ad- | 
Jae zien null for ſhort libelling, but in reſpect of the defect, they cut off its penalties, 
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1 nottcur 8 Ind: a 122 7 is: ** 
= © ket crofles and kirk doors duly a EA. 85 5 e 7555 re er" 5 ang 2 The rbup 
1 58 Mr Mathew, the debtor, dies; whereupon. Mr, Hugh” the crediror, purſoer-of the ſale, ar ap 
= "ET ; to the Lords, craving ad} iſigence to cite Migerer Campbell, his daughter and 1p. 7 
1 8 parent: heir, to fuſfain the perfon of. a defender in the Tale, Which Was granted, and the | 
= 7 _-roup- continued for ſome weeks, and ſhe: accordingly *eired; and then ſe gives in a bill to | 
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1 80 that the was merely called” diet canſa by a punctilio of form. without an) manner of in« g 
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"Neue wer! 20. £508; A bill was Siren ig 455 the Lady Gord oſton, "repreſenting chat Mere. DR 
ene Goräinm and other tutors to Sir Robert Gorgon of Gordonltan, her ſon, 2-pupit 
n old, had, by a writ under their hand, allowed bim to ſay with ner tin be 
 chuſedb K enrators at fourteen, for which. end {ke had removed. her family; to Edin — A $7 1 
ede wiebt de the berter educated ; yet the ſaid Mr Kenneth, and Comming of Aleyr,” "oi + is 
his: mother,- the. laſt Gordo ton's- lifter, is the neut heir to her fon, had corrupt». 8 „ 
| et Mr Hog Fraſer, his governor, and, on; Saturday: the 27th-of this month, bag ſeddead | 5 N e 
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0 ly ſun, and endangered his life in this boiſterous cold weather, being bat 2 „ 
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-eveover their accels to the dy: of the minor's perſon ; and ſeeing this bold. une 5 
* bide the! ordinary delays af juſtice, therefore the eraves a ſummar wargant from rhe TO 
2 0748; te authorire Sir James Dunbar, her preſent huſband, and William 3 6 | 
hs igner, and ay others, to.ſearch. for the ſaid. Sir Robert Gordon, che pupi 
I de can be wund; and to ordaia all Sheriffs.  Magiſtgates, and Juſtices af 5 
aur wich them in ſecuring and arreſting the perſons of the ſaid Sir 3 
e Kennerh Gordovb, Cumming of Altyr, and Mr Hugh Fraſer, his govemor, and 
hem ay. and while, they preſent and ſiſt the ſaid Sit Nobert before the Lords, that 
may be returned to his mother, or diſpoſed of. as the Lords ſhall chink t. This being 
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eas and protectors of pupils; 3 and though our Privy Council, when in being, re- 
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1 en the minor, who could. hot helf it, but karher on ihe creditors: who hac a legal remedy | 
== RE ms doing: diligence for affecting the eſtate, by adjudging. and arreſting, and" yertmade- no | 
—_— 8 N 2 ir; but ſuffered the tators-intromitrers vergere ad Tropiam: and as this is congruous 
3 "i 0: reaſon; fo .it-is'dleadly founded in the Romarrlaw, where it is expreſcly' determined, that -. 
= we He 2 minor reſtored againſt his entry to en inheritance debet frachare Ht quid er hi weditate in rem 
4 b-. |" jus per venit, and no more; and the learned Sande, bibs 1. fit. 15. deciſ. * eres it Was 
= _ "twice fo found, both in 160% and 633 3 aa Duarenus ad tit. Col, # mmor ab Baer kt. 
5 . abſtincat. And che creditors are not wholly deſtitute of 4 remedy, for they may purſve the 


& 
: : 
1 5 


1 
Fo 


— 


| =: . trutors who intromitted, and ewig the ſame: 8 them. Replied, That though minors bare 
5 455 2 action, one againſt the party with whom their tatars contracted; and the. other a 
1 Te 0 ae I Jet this can never be detorred 40 the prejudice: of their prede- | 


* 


2 Od _»ceffors creditors ; ; for to turn them over to purſue the minor's. tutors, *now: broke, were to 
5 make them cautioners for heit debtores totors fidelity, contrary to all.reafon- *3 neither can 
Ba 8 3 any fault be chaxged on the creditors; ; for if they had done diligence they would have 
2 . „ "mined honors mach more by heaping. vaſk expences on him z vide . 5+D: ae beni. in. 
1 A „ "deb. The Lords: found. _— ale very Kraft, the favour of minors on the one Part, and of 
Il  ' _ "creditors on the other; but but. by plurality, "they refuſed 30 reſtore the minor againſt his ſer- 
. 1 vice, except he conte ed | to > the'ereditors for the rents of his eſtate of Rorhemay inrromitted | 
= 3. _ with'by-bis'turors and-curators, -whether applied to his uiility's ornet, withdeduction of ceſs, 
=_ es dead, poor akd waſte, and other fuch nece tary | defalcations, | 8 ech 8 166 EY 
=”: 1 and 5 yy 1667, Lord-Blantyre. e. 5 
8 5 8 December 3. 1%. Mr William” Cochran of: . "Inf 1 ee, being | 
= het OY bound for r ſums, as cautidnets for Hamilton of Orbiſton : - pa be fold his lands 
=. . + = of Erfkine:to: Blantire, it was agrecd, "that - theſe: debts. wherein Jalmaronork and others 


Þ 1 5 5 mood engaged, ſhould be paid ont of the price, for relieving them of their: cautionry primo 


5 


1 8 be and accordingly ſundry of their bonds being ſatisfied and fetired, they were put in- 

= to the hands of the deceaſed Archibald Houſton, writer to. the ſignet: aud now a bill is 
ET given in, craving they may be given up, or elſe put into the clerk's: hands for ſecurity of” 
Mp | the cautioners, cleft they wander and come back on them! -hereafter.* | Anſwered, That 
=» LY Archibald Houſton had deburſed money for Orbiſton, and kewiſe Rad an *aceount due to- 


Z To 5 Ly 2 im for writings and pains; and until theſe were paid he had a tacirhypotheck on the pa- 
3 = pe epers. Some doubted of- this privilege claimed b Writers, eſpociafly as to lent money 3 yet. 
SW, abe Lords thought if the wWrits were taken out of their hands, Try had no ſecurity 1 for their 


"he ks "+." hl accounts, it being on that pledge they advanced their moni therefore they remitted to 
1 88 Alle Ordinary on the bills to eonfider his account, and the in ructions thereof, and modif7 
1 5 0 15 "= ſame, that then the papers may be put into the clerk's hands, for the chitioners: ſecu · 
5 . to be delirered — e * 188 9 creditors, OP" other Os IN 
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bim, and aſking his wife and daughter, be was told they were given by, Janet 3 . 


* ,' 


| - 5⁰⁰ merks as their e and refers the intromiſſion to their oath, who depone in this man- 1 A 


0 . wasnatourly: known to be a weak man, and twice interdicted, and ſo his ratification not 


{ paid 0 out of the veya h 
5 eilte: N | Ggrboon- in Painy, an ein 5 9 
ſeveral months before her datt, John White chirurgeon _ 1 = 
| | theeary 3 85 eg her 4 his wife ang daughter attended her during ner ex 
_ neſs; night and day; time about, of which. care ſhe being (enfible, ſlie gave ſome 51 her body- . e 
. eloaths and pleni ing by -wiy' of gratitude and temuneration to John's wife and daughter, RD 
having no ellild of ber own,” James Colquboun being her nearett of kin, confitms Mi: „ 
ſelk executor, and 5 8 the ſaſd John White, with his wife and 2E 
© Commillaty of Glaſgow; for: delivery of the defunct's goods intromitted with by them, Ir . 


ner; the füther, chat he ſav / ſome chairs in his houſe which he knew! were not bought 


1 for their pains in "waiting. on her; and the mother and daughter acknowledged 4 great ma- = ol 
g orher particulars, but added khüt they were. gifred by the defunck. The commit) 5 
S that without à written teſtäment e e only, legate to the value of L. 100 ©, 
" for ſo far has a huncùpitive teſtament been ſuſtained in our law, but in ſo far as 8 „ 

Ted d:that ſum, the. Commilſary' decerned them to reſtore % corpora, or elſe” 500 merks . 

45 the price thereof. They ſuſpended on thir reaſons, That for the huſband himſelf he had _ 
- no intromillion; and that A wife could not depone tu fix any de bt upon him ; and for his 
dec hie had deponed that the inconſidetable go ods the had were truly gifted to her; * 
and that che Commiſſary had committed iniquity 1 in fag that quality extrinßc, and put- 
king her to prove it: beides, he cauſed nb appretiation'ro be put upon the goods, and ſo, . 
put a random walde on. them. The Lords found the rings, and other goods delivered b. y the 
defunct ont of her on hand, ' while ſhe was alive, were unqueſtionably her's, as 4% What 
tokens the had left to others, which they had accordingly delivered conform to the defunel's 
will and that it as not enough to afſoilzic' the father: that he only ſaw the goods in his 
houſe; ſeeing the daughter Was in familia With him, and he was anſwerable for what wo xy 
-reerived' ; and thoygh his wife could not Twear a debt againſt him, the was bound to depone 
as to Sosds brought into his houſe: Vet, in regard he found the qualiry of gifting. extrinſic, 
and hac not proven the valne of the moveables, therefore they turned his decreet into a li · 
bel, and 'reponed them to their defences ; for the huſband did not object againſt his wife“ Y 
| deponing but ſuffered) her to go on, and "fo cannot now recur, being then competent. anc 

- et ag See 9th Febriry” 167 8 Woo ure e _— Sth February” 1669, 
| Deans contra Bothwall. | ME 

8 tember . 1708. The [ oh J aftice:Clerk: epeltec k bur bens Hepburn, pa- 
trick Hepburn ef Nanraw, having denuded himſelf of the fee of his eſtate” to his eldeſt ON 
John, who dying unmarried, his brother Patrick ſucceeds to him as beir; and being 

*: vale man contracts ſundry debts, and falls into other extravagancies; for which being 5 
0 ,* carcerate\ in the rolbooth of Berwick, his father takes a re-diſpoſition of the eſtate from him 
in anno 1681, and paying his debts, brings him out of priſon; but this diſpoſition being re - 
| Quced as then Keno interdicted, and the interdictors not conſenting thereto, there is a 
new diſpoſition and ratification. obtained from bim in 1704, in favours of old Nunraw his 
father, who thereon makes a new tailzie of his eſtate, wherein he paſſes by his ſon Pa- 
trick, and his eldeſt ſon, and gives it to the ſecond, as pleaſing the grandfather beſt; and 
falling ef him to the eldeſt, and after him to to one John Hepburn of Swinton, and his 
| heirs; and failing them, to any the ſaid John ſhould nom inate of the name of Hepburn under 
bis hand. Of this tailzie young Nunraw raiſes a reduction, upon thir reaſons, that his father 


to be regarded; and for his grandfather's tailzie, he was evidently impoſed on to paſs by 
bim without any offence given him, (ſeeing exheredation ſhould be cum elogio, giving a rea- 
ſon,) and to put the power of all in the hands of Hepburn of Swinton, a ſtranger, to no- 
minate and ſubſtitute whom he pleaſed; is a thing that ex 1% facie ſpoke a circumvention, 
bee, It is true, Patrick was interdicted to five, whereof three were a quorum ; bur at 
this time of his ratification/in 1704, the interdiction was expired and fallen by the death of 
the quotum, there being only two on life, ſo that he was emancipated from the fetters of 
the interdiction, and was at abſblute freedom to diſpone his eſtate at his pleaſure, eſpecially 
Where it returned to his father, the ſource from whence it came; and eſto he were ſubject to 


; * 


P. and weakneſs, he is never yet declared fatuous, furious nor idiot; and as to the grand. | 


* father's tailzie, he being fiar, might convey it in what terms he thought fit; and John 


Hepburn | is a relation deſcended of the family. Replied, Eſto the interdiction had ceaſed . 
82 the death of the quorum, yet this did not make him one jot the wiſer, but he conti: i 
- nued {till the fool he was before, and needs the ſame remedies, eſpecially conſidering. the iſ 
iaterdiction bears, it was to endure all the days of his lifetime ; and law is bound to pro« 5 


iſ ſuch e ſorpriſer to their 81 leſion. TT Lords thought . 1 
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de taken off but 6% cognita, that he is turned /creps et prudens'z Which is not requiſite in yo. 
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': _*, luntary ones; and though the levity. bere continued, 3 
et „ 5 ; 3 . OM "va | 

den of thequorum, they found him a Tree man, and 

ried from the redudtion.. Hir um ſed ita lex ſeripta. - 
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W 


_ - reQify and tranſcribe the fame, to be renewed for. the ſum then reſting; and a 
Williem Forreſter Wiites on the back of it, with his own hand, that he had got in char 
|  backbond becauſe there were ſeveral things to be altered theręin, becauſ Bat 
uplifted and incromitred with. ſome di the, gebes aligned by Him, and ide na backbond 
| was to be formed. accordingly; but Wiſſiem dying | before chat was done, John Watſon 
© raiſes a declcrator againſt William's rehi&t and children, that bis zoco merk bond is more 
| than paid by the debts aſſigned, and I.. 1400 wore, which hie craxed they might refund; 
and craved exhibition of. his account-books, and the forcſaid -backbond ſo marked, and 
interlined. And the ſame being produced, and proven to de William Forreſter's hand- 
writ, he craved decreet declaring the bond ſatisfted, and che ſuperplus co be repaid him. 
Allalged for Mr Forreſter's heirs, There was neither: foundation in Jaw, nor re aſon in this 
pProcels, for the back bond being in the granter s hes 


8 3 \ bg + 5 © LS =: 
ſuſtained his: ratification, and affoil. 
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ene 9.1708. Warſon: canira_Forrelter,. John Warſon, merchant in Edinburgh, 
being debtor to. the decealed William Forrelter, Writer to che Signet, in godo merks, 


- 


3 


dy bond, . John aſſigns to him, for his better ſecurity and payment, zooe werks, ow1ng 


by Campbell of Calder, and L. 107 Sterling, due by. Sit Peter Fraſer: of Durris, and pays 
im in I., 900 Scots in cah, and gets. a backbond from William, that he being paid of 


his 5900 merks, ſhould account.ro him for the ſuperplus. . William having received partial 


„ / given ets. am By; arſon, ro 
a accordingly, 


becguſe John Waiſon bad 


which being in the granter' hende. it was chyrographim apud debitorem 
repertum, which preſumes liberation, ſatisfaction and.folution-: and 35.50 the notes ritten 


* A 
3 "BY: 


on the back of it, only for his own memory, it were a flrunge and extraordinary caſe.to 
make that probative, when it might be the Rare. of their affairs at that time, in 1697, 


whereas, he hyed four or five years after, pig. till. 1701, during which time. Watſon and 


| ringulſh bis. bond by provin 


* 
9 
* 


be have cleared all their accounts, other iſe there was more than, ſufficſent time for Wat-⸗ 
ſon to have got bis back bond renewed, which he never did during all that ſpace. An. 


ed, The caſe is indeed extraordinary, and therefore needs an extraordinary remedy; 


for what could make William Forreſter write that memorandum on the back of 


1 


ſenate of Burgundy found a civil death did not purify chat condition. The Lords being e- 
qually divided (by ſome being non /iquet) it came to my Lord Prefident's vote, whether 


the ſentence. of deprivatiag againſt. the. father, did vacate and terminate the ſon's right, 


at leaſt, made it to be during pleaſure, ot if it i ſtood till bis father's natural death? The 
Preſident forebore to give his vote this, day, till he ſaw if thoſe ho voted nan _Jiguet would 


clear.theniſclves, and till he tryed if. the. parties would agrees; but theſe falling, he found 
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 - depriyation-equivalent to natural death, and ſo that the ſon's gißt was at an end, 
"Queen's diſpoſal at leaſt. Vid. 5th Feb. 1709; a tec 
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ore is 
| December 11. 1708. Forſyth, and Johnſton, portioners-of Over⸗hallieths contra; John 
Kennedy mn Hallieths. One Carruthers: ſets a tack of theſe lands to Kennedy, under ire 
to expreſs ieritancies, that he hall not aſſign. nor ſuhſet the ſaid rack. inde, and A 
deen any of thir, the tack ſhall be % fade void and null. The Lands being afterwꝗW.ỹs 
ſold 10 Forſyth/and Jobaſton, 'they'raiſe s reduction and declaracor, chat Kennedy had lor 
the benefit of the tack, by ſubſctring and taking in ober men's goods on his ſummer gras. 
and pürſued him to remove on 2 warning executed againſt him. Aledged, He had a tax 
for many years vet to run, by victue whereof he was in poſſeſſion long before their right 
berckag other goods than your own. Replied, All I did was, by verbal tack for . 
I. ſet a mall part of che lands to another, and their right was expired, and they. removed  _ 
_ quarrelled,” much more when it is done before any declarator is raiſed, as here. Daplid. 
There are three ſorts of irritant relolutive clauſes; the jeg is the common ſort, That 1! 
piymept be not made-of the fen or back-tack-duty, and two years ſuffered to run in te l 
third unpaſd, then the right ſhall be void and nuſl, as in feu'charters, in wadſets ang 
racks chis is ever looked upon as penal, and ſo purgesbſe at the bar, The ſecond. formula 
is, When it is conceived in affirmative terms, ut aliqurd fat, and if that de not done 
ten the right to be null; as for example, a tackſman of land is taken obliged to builds - f 
_ - any time before the declarator, the Lords will find the irritanch purged; and che reaſon,  B 
dis, becauſe there was no more here but the mora, and delay, Which is purged by perfor- 
- mance afterwards, - But the third ſort, which is the preſent caſe, is not ſo-purgeable, viz. 
_ Where the irritant” clauſes. prohibit. ne quid fat as here, you ſhall not aſſign nor ſubſet; - 
and you ſhall take in no goods but your own 3: and ſeeing you have contravened, it is no Mt 
good anſwer, that the impediment was removed befote intenting your declarator ; for Wrttt 
zj once done cannot be undone, quod ſemel fattum: eft infedtum feri neguit, no more chan˖̃ 
| yeſterday can be recalled; it not being a fmplex: mora, but a poſitive deed. of contrav enn 
tion, and ſuch irritancies have been found not purgeable, as eppears-by Spottiſwood vre Wh | 
_ removing p. 287. and voce rentals p. 219. And if this defence were good, that it was 7 
purged before any proceſs quarrelling it, then it might have defended Sbemei againſt Solo- 
mon, who had a tack of his life, on condition he ſhould not go out of Jeruſalem, nor, Ml 
be had returned aud purged the irritancy; yet that did not ſave him, but he was put to i 
death. And ſuch irritancies cannot be declared till they be committed and incurred, ſo tze 
temoving them out af the way at that time can never excuſe the prior delinquency. IlſůOe | 
Lords thought all the three ſorts purgeable before they were quarrelled; and ſuppoſe the caſe 
of a tailzie; under an irritant clauſe, not to contract debt, if it be paid before the next ſub-. 
ſtitute heir of tailzie quarrel it, it can never be «a ground for tinſel of the property ; ang 
even ſo in a recognition, if one alienate and take on debt above the half of the ward. = 
lands, and diſburden them by payment before the gift, the Lords would not find the re- 
cognition ipcutred; even fo here, the irritancy was purgeable, and therefore the Lords aſ- 
ſoilzied trom the reduction of the tack and the removing, and refuſed to declare the irritancies 
incurred in this caſe; . 5 . wat be Yd 5 95 = e 12 TI © 17 V . 5 
Derember 14. 108 The Lord Grange reported Sherrif contra Jamiſon. Robert Sher- 
tif in Kilbeg, coming in ſujt of Margaret Jamieſon, daughter to William Jamieſon in 
Leckie, and having reſiled from ſome propoſals before, they now get a bond from him ob- 
liging himſelf to marry her, and, in caſe. he fail, to pay her 500 merks; and having both 
gone to their pariſh miniſter at Gargunnock, and craved their banns in the church, they 
were twice proclaimed, and before the third he reſiled, and refuſed to marry her ; where- 
on he is purſued for the 300 merks. Againſt which he alleges, That the bond is null, as 
wanting the deſignation of the writer and witneſſes, as the act of parliament 168 1 re- 
quires 4 and which is declared unſuppliuble. | Anſwered, They are ſufficiently deſigned, in ſo 
_ far as it bears before thif withatts; Thomas Jamieſon, writer hereof, and Alexander 
Jamieſon at Leckie,” which is all one as if they had ſaid. „ in. Leckie,” ſeeing they both 
qdwell in that place, and none other of their name but they. Replied, This is a plain ſtretch; 
for r Lettie in propriety of grammar, is only the deſignation of the place where it 
Was ſigned, and not to deſign! the witneſſes; in which caſe it would have ſaid not “at but _ 
i Lethie,* aud it ſhould? have added the word both,” that it might have reached the „ 
rſt witheſs as well as the laſt; to whom only it is immediately ſubjoined. Daplied, There 1 
Was no neceſſity of repeating Leckie as the place, for at the head of the bond it bears it 
was done at Leckie; ſo the ſecond mention of it cannot, without a vain tautology, be ap- 
_ Plyedits che place where it was ſigned, but was intended for the deſignation of the 4 | 
V 8 witneſſes; 
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ge N + to warrant his father's Aves i in ee Sir 2 pho. was ere to: 5 128 4 
" ebe them by reafon of the traſt ſtated in his perſon dy Sir ohn Home, | his o 
eng him accomrable at the fight of my" Lord Halton end Kaims, to the ee the «+ 
„ 4 "rears might be applied for p paying the debts. Anſwered,” Theſe. gentlemer dying before —__ 
e Was ſtared, he ha? no other to count witn but his brother ; and ee make his a 
| - truſt were Range: When the tack is ſet to his heirs and aſſignebs, as 8 well 38 to himſelf; *' 
5 whereas in all truſts induftria- et fdelitas per ſonas print ipaliter attenditur, which could not 
© de in heirs and aſſipnees, whoſe fitneſs was "impoſſible to be then known 3 and in the 
| ah depending berwixt them before the Lords, might not Sir Alexander have laid, a 

"low this article, for 1 know it 10 be Juſt and true, and could the Lords have rejected it! a a 
3 ! modo; . and f if he could alla w] one or more articles; what hindered him after purſeis . 
| _ =the ſtare of the accounts, 'and finding he could not quarrel them, but he e es a _— 
4 5 chere, eſpeciatly on ſo advantageous terms as Sir Pütrick gave him. N A 
The Lords having adviſed this point of the truſt by the rack,” in the e = . N 
855 1709, found Sir Robert though heir general not bound to warrant his father's dj. 
pol on and diſcharge,” because af had cee the ruſt by: acl? * rants "Gay 3 
The Prefident's tote. d 9 

Faden dir. The 10. IA the ain, ent rd e Fs Mace 1 FL 
mah 'by the Lady Gordanſton kontra Mr Kenneth Gordon, for abſtracting her ſon; ® 15 
the Lords warrant then'given. for arrefling them having overtaken them/ar Newcaſtle, in 
i way to Oxford, the Mayor. and other magiſtrates ſtopped them in obedienee to the 
Ts order. ſhewed to them, and pur them under bail to returty.to'Edinburgh, whieh they . 
e Y did; and l Gordonſton appearing at the bar, and declaring he was carried 
away without is content, and Mr Kenneth producing letters from two of his tutors au- 43 
1 him big . 80 oy his . as ehe 3 belt, aud that: his Tater: ano de N 
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1 December 18. 1700. 1 Archibald Nifber of Carphin eren of Toakey in ol · 
170 Hh © ney, for paying a ſum contained in bis bond; he ſuſpends, that it was extorted vi et metu,. 
'  , "when hewas $ going to priſon, in the meſſenger's hands, and at the tolboothj door; and beſides 
8 bond, I then 125 reed me alſo to give a diſcharge of a detreet I had a ainſt ſome of --. 
- Your tenants for ftcaling ſhipwreck g =? And the reafon being referred'toCarphin's oath, 
- he acknowledged the bond and Sifchirgs were piven after he was in the rheſſodger* s hands. 
8 that there Was neither force nor threats, 920 whereof there was no need, ſeeing he 
7 corroborated a prior debt: and as to the diſcharge, Sutherland, his eodent, had given 
ond before, and it being loſt, be only renewed it. This-oarh * coming to be adviſed, it 
Was contended for Stewart, chat it clearly proved his reaſon of force and fear Arfwered, 15 
3 of law nemini mfert injuriam, and is always "reputed vis Agalis; and he depones 
there were no threats uſed. The Lords found that whatever ſeeprity he gave for the debt 5 
3 contained 1 in the caption on which he Was taken, the ſame could fer be eee ex ca 
bie wis et meint, as. being legally done; but as to any debt eos to the caption, 
t extort a diſcharge of that without an onerous cauſe for it, was AKterly unwarrantable and 
| eeflceable ob vim et mum. Then Carphin offered to repone him, by giving him back his 
_. diſcharge... " Anſwered, No Tecurity to me, becauſe there is a jus quz/itum to the tenants 
thereby diſcharged, which could not be taken from them without their own conſent; for 
on retired, they could make it up by Stewart's oath. The Lords found the giving Se 
"IKE, the. 7 not ſufficient, 1010 he alſo procured a renunciation from the tenants; - 
"and if not, then ordained the ſum in the difcharge to compenſate pro tanto, and to be de. 
"duced out of the bond charged on. Carphin did farther alledge, you have no prejudice in 
Framing this diſchar for it bears there was a. former. Anſwered, I am "plainly leſed, 
for my cedent Suther and, who gave the firſt diſcharge, retroceſſed me'in my own room; and 
"this ſecond diſcharge which” you extorted from me cuts'me off from my evan ae relicf ; 
bal bim. The Lord found Stewart leſed by the ſecond" diſcharge. y „„ 
8 "December 21. 1708. Seorge Lockhart of Carnwath being ſuperior 60 ihs 20 of hed 
6 > . U. Nele, and fikewiſe a e be 8 88 NS heir in a W 5 
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| 1 45 = by 1 bow entey try. 8 8 1 on. ne raiſed. 5 IR 3 
5 inn year of delibetstion bur did-likewiſe, execute the ſame, within the year; and the”. * 

55 2 „ it wis de A day: of compearanee without the. Pear, vet the citation Within. my 5-0 5 

I . time wal prepoſterous and a nimious ant ieipation, the whole. year being indulged. do appa: 
"ak heirs by have, - Anſevered, There is nothing more ordinary in practice, 1 to raiſe. 
and exechte the. ſummons Within the year, providing it be to a day without! It, 2 d 1 
to enter heir have ever been ſo executed; and Stair, book 4: bit. g. allows the fame in the 
very caſe of nonſentries, which, tho they ſeem penal as a feudal deſinquency, Jet ate 
more favourable than che antieng feadal.! law; giving: the whole rents Was, | whereas, the „ 
85 5 toured duty is bnly payable-before citation by our, cuſtoms. The“ Lofds reßesllec the alle- 
_ Sianee a2ahnft-the execution of its being executed within ibe eat, ſeeing rhe. day of com. 
ne: was without it. But What inffuenced this deciſion; much was, the purſuer: „ 
iffered his ſummons to ſleep ſnt ſeveral years; and, baving Taifed"'a wakening, he me 
from all the preceeding years, and reſtricted: his nan-entry.. tothe date of. 'the Execution up- 
"on his wakeningz and declared he made no other uſe of his proceſs, but only to get pay. 
ment of che debts Kerſwell owad him, tho” this fell, heavy an the creditors, 1% was ftarted | 
3 aeg; the Lords, if a ſummons, :whereon- nothing had followed, but 4 citation, without 4 
_ Judicial minute of proceſs, could regularly. be wakengd; Ar if it did n notexpire, even 
as a charge of - horning does, if denunciation; be not uſed Within” the, year- of the charge 3 Wh 
for WH mould a e s execntion of a ſummons af: longer than kis execution on a | 
3 borniog! Only this difference may occur, that, on 4 citation: in ©. ſammons,' arreſtment or 
8 inhibition may be uſed, and Why ſhould they periſh by: the ſummons. not being called with. 

Pp 5 in the year; and why may mot a wakening make this revive and. convaleſce ? ? but this ar- 

5 5 gument ſeems to yield, where no ſuch diligence 1s done e on the dependence,” that there it 
mould totally perim. Sir Tbewes Craig, in his book d feudis, (crews. be -caſualicies of . 

. „ 100 far, becauſe they vere Paficiently gratuitous, donations,” Jet go When acqui- 
= red for onerous cauſes, they cunnot be ſo. fayourable, | for muittores "pane: -nobts ſemper pla. 
. 5 . 85 cuere, and the vaſſal Was allowed year: and day for applying t to his 6s ib ag ee and 5 

 Infeft, ego the apparent heir within: chat ſpace ought pot to be purſu ; 
1 e Mr George Darlymple, Advocate, buys a horſe from one Whobr, - 

S\ _ a hoerſe-couper, for L. 14 Sri but wth this condition, that he ſhould have a Ng 11 8 
5 him for eight days; and if he did not pleaſe him, he had liberty x0. return him in that 
vB „ andhe Having rode upon bim to Newlifton, he fell. with hi 1 and. cruſhed bis leg, 
5 W befeoh hefent: him back Within a we or. iwo z and. Wright 4 refuſing 10 reſtore the: wo- 

5 _ ney;; he. purſues him before che ſheriff, and „om a probation of the bargain, obtains a de- 

8 high Wright ſuſpends. on 7 eaſon, that one of the witnelſes, by WhOm vou 

prove the bargain, confeſſfes he was nor preſent at the 170 of it, "and. ſo can neyer be a 
5 - = 15 * - habile witneſs. ade, The depolitions. are only ſubſeribed by the party, and not by the ; 

| Judge. * wered to the firſt, The probation is pregnapt Ing. full, the one deponing me * 
was:witneſs to;the, bargain,; and that it was conditional on A Week's trial; the other depones, 

. he heard Wright declare theſe were the terms of the, ſale, Which is every whit as good a- 

"= ' e _ | gainſt him, as if hne had been Preſent... To the ſecond, "Though, it be. coſtomary for the 

_ - W to ſigu with the witneſſes, yet its wut is ot 4 nolſit). though the Commifſary of 
# X 8 N Andreas, was.cenſured by the Lotds for that omiſſion.) The: ords refuſed the byt of 
* ſiuſpenſſon, but ordered the ſheriff. to be more obſer vant of form in time coming. 

47 Endem die. Boyle and Montgomery, Sc. contra Charles Straſton brewer in Grange, 
The taxmen of the ton of Edinburgh's impoſition of two pennies Scots on the pint of 
| 1 ale, either brexegd on impor ted within the town, purſue Straiton for What ale he brewed, 

ala vente or fold wieti be town of Edinburgh, and during the two years of their tack, 7 

referred what be. had de in that ſpace te bis path. Mlledged, By the law? all ſuch 

© procedles, preſeribe wit Tye months, ſo he is obliged to {wear no farther back, nor bur- 
den his memory there ; for; by the 12th act 1669, all proceſſes anent embezzeling ; 
cuſtoms or exciſe, muſt noted within three months, otherwiſe not receivable; and, 
| by. che, Engliſh: act of patl. 1689, no information can be made againſt a brewer, unleſs it 
de entered within three months after. the offence,” which is to avoid frequent ſwearing. 

| | elpecially ſezing they have other checks and remedies by gauging and ſurveying ; or if im- 

ported from the country, they may ſtop at the port till it pay - "Anſwered, The exciſe due 

5 = dio che Queen does ſo preſcribe; bur kbis is à duty given to the town for paying their 
; debts, and Falls not under the exciſe. ao, If they were purſuing for penalties or ſeizures 

of the ale ſueh penal actions might indeed preſeribe within three nonths 3 but this purſuit 

1 zs merely rei Perjecutoria,' for the ſingle duty of two, pennies per Pint, and they have ſo 
man ways of; ſtealing it in te the ton, that there is ng: poſſibility of watching them, ſo 
1 the only remedy is by oath; and the acts of parliament cited, both Scots and Engliſh, re 
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een ene and embezzlements, * the fines, thereby incurred,” which they 1 
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 arreſtment, be chene, That the arreſter ſhewed no ſufficient title, in ſo fat at he produced 
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hate die An extended execution ander the meſſenger's band upon the arreſtment, becauſe 
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ich, by the 93th a 1579, is expre 
the fame day de arreſted, if you 


. againſt him zu the deerect extracted; whereon he. gives in a ſuſpenſion, on thir reaſons, —@ 
'  - that he, never heard of The cauſe, and was at London the time of the circumdoction, as a Mi 
| reftificate and declaration: given in by him, bears; and lock ing now on the libel, he finds KB 
| a pood part of the account is for a debt owing by Alexander Henderſon, wherein he has f, 
| no manner, of concern ſare thar, he'marricd his widow ;, and that the gecreet js ſtolen out 
; gain} hum in ie croud. of many other debtors, there being eichr called beſides himſelt. 
 expreſsly Sontrary to the regulations diſcharging any. more 8 be put in one un. 
mens, An/wered, She oppones her decreet in foro, where a day is taken to produce him, ſo. - 8 
it all the defcnces now proponed are competent and omitted, ſo not receivable by the'a@ ñ 
bf part; 1672; and his teſtißcate bears, he was at London in June, whereas this circum 


* 


dactiog was in February when he was within Scotland; and if ſuch ſham excuſes were once” _ 
allowed,” no decreet on circumdattion would ltand fait. ' And the? it was 2 good dilator e. 
her more khan fix were accumulate in one ſummons, vet nor being proponed, it is plainly, * 

de from, for quiiber potef remunctere en pro iat. The Lords thought a deen 
' Where no defence was proponed againſt. the debt, bur only a day at random taken, was 
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1 5 
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| the flendereſt of all decreets, and eaſieſt Jooſed, where there was no other probation but 
| by oath; therefore they reponed the Captain, but modified ten dollars tö be immediately © 
| pa to che charger for the expences he had put her to; and tho? apart of the debt was 13 „„ 
wife's former Rülbaachs, yer the parſuit mitn be. juſt, If "he repreſented him by any pal. 
OTE II i.. nt og OST ey os” 
© 7 December 28. 1708. David Philp being tenant to Gilbert ) 


* 
Es 


5,08 7.20.15 being It rt Menzies of Pitfoddels, in a half. 
net coble-tiſhing on the water of Dee, and alſo ſome acres of land, he purſues him before his 
on baren couft, and takes a decreet againſt him for two barrels and one half of falmon, 
at L. 50 Scots the barrel, and for his damage in riving out and impoveriſhing his land, cog- FE 
|  noſcedby the verdict of the Birla men; and, for ſupplement and confirmatory of the rolment 
| . of the buron-court, be takes likewiſe a decreet againſt him before the ſheriff of Aberdeen. 
Which two decreers Philp ſuſpends, on thir reaſons, that Pirfoddels being diſpleaſed with 
bis renouncing bis tack under form of inſtrument, he conveened him in his own cour rt. 
Where, without all manner of probation, he took a decteet for extravagant quantities ang  *| 
Prises at random, and the ſheriff proceeded on no other probation than the baron's decreet; 
and therefore craved to be reponed to his defences, eſpecially ſeeing Pitfoddels being. a no- 3 
dur Papiſt, coold neither fir, Judge himſelf, nor depute another in his ſtead, beivg incapa- — 
\ Cltated by the act 1700 made againſt Papiſts. Anſwered, The tenant can never reclaim, - 
for he was preſent in the baron: court, and acquieſced; neither can he deny the debt, or 
9 1 diſcharge for it; and as to his holding a court, the act cited does not difable tbem = 
_ from Jadging their own tenants 3 and by the 45th act 1572, the exception of Popery only 4 


Aakeés place, in ſuch as are given up in a iſt by che clergy after due admonition and con- | 
Fuptuods refuſal, which” cannot be ſubſumed againſt Pirfoddels. The Lords found the 1 
- Exreets without probation, and therefore reponed the tenant to bis defen cs. 
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d ro ei 
© . Firzgerard for L. 12% Sterling, bearing, it was for merchant ware furniſhed dy hic to 
' her, but not payable till ber marriage. 5 This. bond ne alligns to.) ames Houſton, | br other 


do Sir John; and he charges, in regard the term of paywent was come by her being mar- 
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ried to the Laird af Kincaid. Spe ſuſpends on this reaſon, that, whatever narrative de 
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put in the bond, yet the tene cauſe was init matri mom, there being a 1 marnape 

RH, kee them, and he gave a bond for the equiyaleyt ſum to compenſe it, but the having. 
covered, that, tho? he feigned himſelf a Proteſtanr, yer be was an keich Papiſt bred in 

P France, ſhe gave over the marriage as inconvenient, and they agreed toten che two ſeve · 


3 


4 


maul bonds; but he, conform to his <quiyocating religious principles, had; only torn a double 
Ha pk her bond, inſtead of the principal, and ſo deceived her; and the offered to prove by the in- 
mtromentary witneſſes, that this is fact, and by apes . at their communing.  Ar/wer- 
4, Mr Houſton was not concerned in this romantic tory and amour, being an'alipnee for 
An onerous cauſe ; ſo that ne probation. could be led agsintt him, to take away. his clear 
nlght, neither, by his cedent's oath, vor by witneſſes ; and 4% Firzgerard himſelf were the 
Charger, yet clear. writ could never be allowed ic be taken away by witnefles, even tho 
Ait were. to prove payment, as was found, e ec ee Henderſon ; nei- 
+ , - ther can the Lady's ſcruples nor his relipion-alter the clear principles, of law, to defrand an 
- *- © *,  aflignee for an onerous cauſe. - Replied, It is very true, the cedent's oath anner be taken 
'—_ * _ .-." " againſt an onerous aſſignee ; but here is a plain ſpecislity, the had rendered the cauſe liti- 


Is gious'before the aſſi nation, in ſo far as the had raiſed and executed a reduction of the bond 
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5 äntie additior ai FN | 1 Wat 
eee 51 bat rhe Chew e us exact nothing for eee ee * 


1698, expreſſly exeems it rem paying glany duty ef excile;'; which u fontitri i n 
more Militire e abe e s gift, eſpecially ſeeing thay- ekuct nothing for penny ale or 
== Kein; and the-racrkſmen' were ſo-Conſcicus'bf the extortion in this point; that ey 
enfed'y ich his very man ag to p- beer, as is evidentifrom'a diſcharge of John Dickie, 
24 Ar Nor; and though rhey"aſcribe this to their lenity! towards the 29 a 
Is of men [irs not maſters of gteat tender neſs or merey Many of the Lords inclined to 
fees this ſmall er from thetown's' inpolt;, and g it extended only to what was con- 
7 ſymed«withinThe town's liberties, whichithis was not; therefore they tooked on it as 
2 ect to! "yeconimodation, and named ſome of theie number to try it, eſpecially ſering the 
b emen wer wing to take half exciſe for that ſnall-ſhip-beery viz;-two penuies da ihe 
Urt., for encouraging ſhipping and trade. „„ e 1 $727 * 
"dp Jannu 1. 479. © Chic Peet it Hub: e to the North Btitiſtt flips, put in by7 
e côommifftbmers of che cuſtoms, there is an infoß arion given in againtt him töthem, 


bern char ne im Eompuny | with ſunt p ther” 
| 1 upon he is turned Gut &f his office, as diſaffacted to the goternment He 
8 E 294 that Richard Watkins, the barortlof exchequer's ſtationer, had given im this de- 
" Jarion®: gümſt bim, he ralfes an action of fcundal and defamation before the commillaties/of 
- Blinburgh againſt Watkins, às having wronged him in his good name, means and eſtate, 
dick therefote Era ving reparation, and pummme 

wille of the cults? 

cio Ag nüt mim: 
=. de 
an, lies there was none for the private delating of a 
5 Che- had 5 over to remove kim from his ſervice at his 
e of Kander, Eſpeefalſy not being pablimech nor 
parties concerned in private : for what hinders'a friend, ts acquaint me'to be on my guard 
_ againſt ſuch 4 ſer vam, as dangerous and unfaithful. Shalk this lay a foundation for be ſevs 
Vvant tc purſ is the inforfner for ſeandal, and N rhe nr 2 mY witnefs to prove it: This 
would Uiſcourage-all-Siſcoveries 'of malverſation n, embolden either the public or pri- 


Fe we T immedi 


18, as witneſſes, to depone that Watkins brought chem that: fallezac 
which being g #hnt&d; ; "Watkins preſenxed a bilbof-;advocatips:to the. 


| e arraign They fob — arg ſeandal, rand lead the ma? 
ters as Weneſſes to get them puniſhed, which is of the bügheſt vonſet | ce to invite and 
enmbolden-fervat its to nitfverſe impune.”! *Loſwered, The Lords are not jadges. to ſeandal and 
actions of injury in primd inſtantid; bir. only the  commiſſaries,” who if they do wrong, 
5 "7 "the Bord cam onfy fectif) in a reduction and ffpenion . and Nir· James: t the has no 
. other defigh chan to vindicate his honour againſt that malicious aſperſion 3. nenher doth he 
-gridge his lofing that lucrative poſt,” as chat he i refuſed to be em Ren in any other ſta . 
dog 16 long as he lies under che charäcter of a diſaffected perſon; and whatever incon- 
"-venonry my be urged of emboldening bad ſervants, the danger hes rener on the other 


ae under truſt, and he knows not hende it comes. Such informers ſculking under 
the vn pep are the very firebrands and incendiaries of human ſociety, and called 
_ by Tacitus, 'delatores pe nun bominum genus; and by ſuch hidden practices, the moſt inno- 
 Feent en may ſuffer. The Lords conſidered that a-ſcandat implied a public: venting and 
ſpreading of he ſame,” and that the informing” the commiſfioners of the euſtoms of one of 
"thee ſervants milbctaviour eguld not make up a lib for ſcandal; and therefore remitted 
_ "the Faule back to the commillaries, 'as- the moſt proper competent judge to ſuch actions 3 
bur With this expreſs direction and 3 that vor 0 coop aer ee was not 
. evant to found A en e 2 Lo DO 7 
| January 4 1709 James Hardy werckaht EA Kelſo pur Helen Allan, relic of 
| * JO onr "of Herlington, and Chiſholm, how her { pouſe, for * 5o as the price of mer- 


11 8 | 


before tue fueriff of Berwick; "which was fuſpended"onthir reaſons,” that it/Was truly in 
_ abſence, and if any goods were furniſhed to her firſt husband, ſhe noways repreſented him 
by any paſſive title. Likeas, 240, She was then married, and noways obliged to depone 


lle had a 1 compearing for her, and produced a mandate, in ſo far as he produced 
_ he meſſenger's copy citing her to compear, which Perezius 'ad Cod. tells, does as ſufficiently 
authorize fim as if he Kad the party's "tick in his hand ; and he refers the verity of the 
daeebt to the purſuer's oath, Who having deponed affirniativd the ſheriff decerns accordingly; 

andthe ſentences of inferior courts are not to be made like Penelope's web, or ſpiders nets 
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Acubites had Jrowk; Ning ames the VIII. I 


üpen füt reaſons," that t ee mifſiries had committed iniquity in:ſuſtdicing aiſcan- 


= prejpdice of her huſband.” "An/wered, to the firſt, Neways a decreet in abſente, for 


d be . down at * , "elle. hefe judicatoties N bog abſolutely . 


nt; and ſoughit a diligence againſt the cm- 


any dare täble anaccoſation = ” 


Chant Ware kürnihed to her in her firſt huſband's: 6: Wd dene decreer” againſt her þ 
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file, to diſesurage private and clandeſtine defamarions, wherein a man's reputation is mur- a 5 
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Pleaſure, can e bathe ground of. 1 | 185 
read: abroad, but only told e 
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return in common form, Which he retuſed, in regard Sir John, having gone to attend ihe 


7 . t rt 1 an ſtin 
Y aud ſo never came tg the charger's knouledge, and: muſt nog prejudge him of her ort 
Kepliad, Nullo modo reit unt to produce xhe copy for proving that the, proeurator;hag. a { wan, 
datei; for 'capics-may'be' loſt,. or; lefe in the dock- hole, er got for a ditzie money: from a 
. 3 and ſo the purſuer may employ mock, procurator ſur his antggoniit, and bind T I 


WO Haiti; aand as to her marriage, hey þ prove it by the. anigitter's- teſtificate, chat it was pu. 
blickly celebrated in the church, "Abe Lords found that no procurator FRO defer. r hbal 
tothe 5 
feiner ie, M/) Hon m5, 
3 Aalen 4 «th arms ive og] Mark Arne Ars Stewart, we 8 being all ae deer. 
5 Werfel offered 10 depo | 
ba made up in that — bar muſt be in Write, und meſſong 
of their executions) in caſes of treaſon and ſerving of brie ves A he. A repelled the 
nollitz in regard the officer;gave, an tn an nr X 


unfavour able-t 


3 


_ obliged to anſwer in any proceſs. Upon chi 
Advocate might be ordained to give a. 

rolled, and in-caſe of his refuſal 10 canſe invol} it of che date of the inſtrument and. protett 

taken againſt him. Anferred for Sir ege 

eured him apainft any procedure, either in form ot matter till his retury ; and the law, by 

the regulations 1695, had provided a remedy in this caſe, where none appeared for à de · 

fender in a proceſs to erave a fight, it us a ſummons in abſence, to be inralled in the re- 


5 fl the ſummer · ſeſſion, and then it could not come in by the courſe-of the roll till Novem- 
„ , £709, and then histparlisment privilege zevixed; and; if he bad intereſt. to get himſelf 
nough. Replied, It was time enough to fourid upor 
ber eauſe. All the craved at pteſent Was only. 


1 75 neither infringed not incroached on hisprivilege, if he had any; and when ſiſhe craved a 
_ deereet, then was the ſeaſon 10 propone his exception, as impeduiva litis ingreſſus I am not 


5 The Lords, by plurality of ſix contra ſi ve, fon 


1 rolled of the date of the inſtrument. N 
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mpeatance on fim; but ei- it trad. been 3 fall mandate, yet that-uever-impowers a 
procurafor to refer the debt to the purſuer's gath without a ſpecial Particular ande e 

at indviduaheffecti ſeeing; 2 5prouratef is not ſo deminus litis that he can diſpoſe of his 1 
jent's property, as if ir were bis on n that hege rly.malvcrſcd, er ee nen man. 


«purſucr's oath without u ſpecial . eo that alfed. and therefore a 


7% unt it was. e 


f . — on the cha 
pprebended,jood. offered | 


„ er ga truth. of t. wt? e e e ne „ K | 
January 5. 170 % Hletr of -C Cartoway e being charged on a: bon od; L. 1000 5 
Sende Strang, and Rob 


ertſan bis aſlugnee. he ſuͤſpends, that it Was the Price of. lands, 
—— were bound te purge ipcumbrahces, and particularly an inhibition againſt 
Strang, ide diſponet,/ ſerved by: Maguas Cromerty, which they had not done. Auſwefed. 
| The inhibirion is/preſcribed und ex tinct. in fo: far as it is raiſed on a bend of keſief and cav - 

ry. and nothing done on it by che ſpace of ſe en 4x aft oj lat „ and o preſerided | 
 byſthe ac tg, geclaring cautiohers after ſeven.years'free, jt {no diligence he | 
_ them within that time. ee un, 75 Raus. andre c relief 4s: lore, the ad of Parkamem, : 


1 5 7 # 


 proſiriplign cannot run painſd 1 8: 974% Tbe 38 eee ro-obligements given by pr in- 
ceipals and caotioters for li 40 uns; bot this Was only.a bond of cautionty for a tutor, 
that he ſhould make true out faithful ac count to his pupil; and the act being eorredtory. and | 
pereditorsy is\nov40 be extended. The Lords found ſuch bonds did not fal 

ider the act of Farlisment, and ſe ide inhibition, behoved ito. bepurged... +. N 
' Fanuary'6: 1% Dame Helcanora* Nicalſon, purſues Sir John Shaw: 2 1 : 
r-ſon, in proceſs for. payment of ber bygone joimure; and Raving called ber ſummons, 
dvocate being marked, ſhe gave out her proceſs to him tobe ſeen, Who returns. it 
bark to her ders, Without a return in writing on the back of it; for want whereof ue 
could nut. ger ĩt inrolled, and ſo requires him by a notary 


before witneſſes to ꝑive her a 


parliament as a member of the houſe of commons, ri was aliens reipublice cauſa, and not 
„my Lady gave in a bill, craying hat his 
et urn of her proceſs, to the effect ſhe; may get it in · 


n Shaw, He opponed bis privilege, which ſe 


gulation- rall, which. my Lady might. do and no ſort of intetlocutor can be .pronbunced 
againſt him during - his attendance of the parliament. The deſign was, to ſtep its inrolment 


choſen to the next triegnial parſiament . he might poſtpone and delay her long e · 
his, privilege hen my Lady inſiſted in 
e initia/ta et Preparatoria judicicrum, which 


bound to anſwer becauſe I am a member of purlia ment. Some of the Loris doubted if 
there was any ſuch privilege competent, fo it is certain when we were. an independent ſo- 
vereign kingdom by ourſelves, the members Gf the Scotch parliament had no ſuch privilege. 
found this defence not receivable beg loco, and 
that the:privilege-could. not extend to this caſe.; and cherefore. ordaincd the cauſe to be. in. 


Fauna 7. nog. Mr Robert White of Bennocky: Advatue, od, Captain James 
| 12 of W for the e of a houſe and: wy Acres. , 3 He could not l 
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det piyable a he tenants. to he .maſter-and Herizor of the ground, The Lords generally 
le to multute; dot ſome urged this exception, that if the — 
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dne appriſiag; and in the diviſion.to affect the ſubject effeiring ro their ſums, as if the ann |} 
naſxents had never been granted. . Againſt which the inhibiters contended, this was bon Þþ 
_ unequal and uyjuſt ;; for che annualremters were / clearly preferable to you, the fimple ad. "oY 
_ Judgers, and would have excluded you ta the end of the world; and if I have removed | 
em dy my negative and prohibitary diligence of inhibition, you can reap no benefit by 
__ diligence, but Imuſt come in to theſe annualrenters place, and draw the ſhare that be- . —_ 
| longed to them; and for what remains of the eſtate, the annualrenters will affect the ſame _ . 
beſote the ſümple adjudgers get any thing; for f vinco vincentem te, tunc te vinco z and if I 
gebar the annualrenters, who debarred you, then multo-magis. I debar you. By the firſt 
1 ſcheme, the ſimple adjudgers may draw ſomething; by che laſt, they may be totally ſe 
_ Cluded, and get nothing. In the ranking of the creditors of Nicolſon in 1692, in Miln of 
Learrine's caſe, the ſimple. adjudgers came in with the adjudgers inhibiters; but in the rank- 
_ ng of Sir James Cockburn's creditors on the price of Dunſe, the inhibiters were found to 4 
dae Tight to the annualrenters ſhare ay till the debt contained in the inhibition be paid, .- 
r Tg p " f De N 8 . 10 * 4 - 139 4 2 795 5 „„ 5 f Es bur Sg . 
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tend it tc the Ei 7 We ine READER 0 vrped, that un. 
TR leis an inhibition 50 19 5 it Woch be alte ge ber elufory, and” mae che "achudgers 96 
R 5 who had geglerrech that ft > of diligence almeſt as good as the Inhibiter, Seb this Wr 
i down by Stair, BB. $7 35 And} parallel: es rere cited" our of 'Hober,” 0 Ht. 1 
3 „ in 2 and. San i. 5 10 13.3 * T2. % 6, Ide Lords thought it Ws 
| _ importance for the 198125 xpedirion « rankings o F the itandard, and"withoue vary. 
ii to makeitarule Fro 1 85 And were ſome of the Lords proporetf c have 11 . 
= be” to think 12718 5 it, which was Yie Red to, Pig. 2oth current. OTIS 
R/T, 709. T © Lbs Poet to ad ſe Te. Eaſe between Grunge and '/ 
8 A” 9115 Jaly Mun % And as 6. the” firſt © e, "whether che Eady Gran 
| ©. © ela we? ak Mel of. ks s eſtate, tin 102 jnſt ructed thut jer tocher as 5 
8 Fu Tome urged, that the” edcep Ron of the: Diorchico ptract- apfarriimonial | med'to import 85 
it AS 7 0 thef. 70 8 0 Rs that, the bride. brought” With her and did pey 1 
fell. "Other: argued, Thar'tother& are never” paid at the 
ton of the thariage ut ſooneſt; and Mer dhe 
wi no 1 ng Fer for 11 5 ae 'e Mike Tot e and dür the ii gement for 
et | j The tocher.” The l. rds de. 
arty given at chat time, or if 
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13 'the Lawyers to Elea 


| my Was paid thereafter. Of if 727 ene ty | Amen, by her brocher's death, 
Was not equivalent 0 4 ce, 5 Huſh: 17 50 v6 only kheteby the jus marie, 


* ot 'the's 85 F Ration of the can tely} 4 c 1 become, 8 0} dy the*rocher Kipu- | 
| lite by the eonbty int fo Hi canpenie the bygone of. er ahinuiry Bpd Jointore pw 
= 5 tanto. As to the' ebd. alte "eticitier the 22,000 merks owing to Minter: and Douglas 
3 A gebt affe Kling Stine" or Airtli's N Fhe Lords found it eripirjally. the Lady 
Alt gebt by) the e ee 7 Ns "fecurity viven our of her; zproper eſtate, 


Eo _ © and Grange only bound far incerett, "is A halband, 6 validure the infertment to be taken 
8 . F if Keri and edyreeſy. it 14h" July, 1709. 
= * Fanuary 14, 1789. ua bi Bos ll As 5 7 con dito bet Wixt *Eaprain Wight- 85 
. arceſter, and SW wall of Bolts creditors, s Yonirars to his liferent. eſ. 
chest, © Bonhard holding his kane ö; "ths amiſcon\ lying wichin ber regality 


3 "bein 5 ap kak fe 0 it Ge the Ear! of Ruther- 
3 1 her fon; Add he, of x tranſaction, afi8n: s It, ro Co ondErſkiv, Pardovan, Torrence, 
and other Sechs of Bonhard's," "Wi Fe 112 85 4000 nke A Re erkditot, he arreſts Bon- 
_ hard's ſhare in the African colhpany n putt des 4 ng alt che Commifft joners ; 

ig which the donatar's : aſſt nee 505 iT and-crayes to be Preferred, the gift of his eſcheat 

i hs g. Prior to bis. Zr (ER 3 but he cenkef ed, 1251 e af Rock inthe African com- 

b - pany being mortified” and Herithble; could 197 1 under eſeheat "eſpecially now, When even- 
* hi ly by. the,treaty of union it bears ann ralcehg, "and do is ne more: eſcheatable than a 'bond 
E e de 1 ; and by cuts role, 4 wife might ſeek" the Third of it jure re. 
F * ag e, which were yery add. Anſwered, "The {tock in the" African company being moye- 
I 1 able, muſt certatnly fal undef” 2 55 1 rhe* -ords have found it both arreſtable'and con- 
3 _firefable; and if b, whi Hot elcheaty ble?” ? "And the at 169 7 erecting his African compa- 
* 5 5 finds, the 127155 ts Po L.A Fetable by cre irots' dlig gence; yea, ſundry rights reputed he- 
3 Titable are notwithſtanding "elctiea fable, as Fentals, Hate” claufes' of relief, tho“ they have 
Pit Fot rene; ; "and thar the Ah ican "ſubſe riptions came ro bear annuatrent, was 

' not. by its original, conffitiatih "but; ex poſt” farto,y an-arciele of The uiion!” Replied, The 
6. * ſock} here, being a dead doch, meren 43 9 8 1 can AG fall” under eſcheat, ſeeing 
1 5 it was not of "its 3050 natgre bpliktable r kill the comp any Acton was Uifſolved, and an 
5 5 ecgbivalene piven by England for it. Phe Lords fol b 90 2 Atiockion, that as the profits 
Fr that comp any were 50 fe and fo We nl * Ee Hb bk the ſtock Biven by 
the union, in Place of che proßts, mütk de like wie moveable, and fall under eſchear ; and 
therefore preferred the Yonatars-of the fchaht to the affnyaltents of Bonhar@'s capital tock, 
U. froin 1727 to May 17073 3 and fon { | Wighcmat, The arrelter, had r right:to the ſtock, 
_ which! did not 25 9 25 elch bat only che aünbalrents that came in ol. itecof the profits | 
by the t treaty, of union, and fo ina a manner divided the eontroberted ſubjeE& hexween them, 
3 0 not in co preciſe equal haffs," rhe ant alrent. -being-bi bor” for twelve years, ſo that the 
> fock andprin incipal ſums was ſomewhat better. 
1 Tanuary.1 5. . 1709.” Tn the” murual 8c ofe mente 6 "Jura, Verwirt Heinilton of 
| Bangour and the Lady lte the Lady if ſted for alimenting the family from the time 
| 55 of her hulband's Aeeene in ne 1704, to the Whitfurida ay therea ter, being five 
months and ſome more, for Which ſhe . . 200 Sterling to de modified. Alledęed for 
Bängdur, chat. the foundation of this practice to aliment the family out of the defunct's 
means till-rhe ne xt term, Was wpüßdech on this principle of natural equity, that. they had not 
Where wich to defray the charge till their Jointtres exiſted, and became due, which was not 
e — or term ; ju FARE 8 Tu A fand.and ſtock aa from the huſband 
Wherson 


''of Borrowſtonneſs ; ; and being ye N 0 
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%%% a1 Mo gs 1 _ „ 
. 0 bg 2 that 3 * . fo. <5 "OF 7 rg ho. . 5 1 
"= Was the prese ont cale 3/4 or- my. Lord: ' Whirelaw * 'had- giver. her a bond. for IL. 7000 — 
1 and po it was net que kill the term after bis deb le, Jet it was a Tufficient fund”. „ 0 | 
1 afford her. credit to maintain Herſelk, and her on ecoliar ſexvapts to. the term 3howe: . 15 I "94 pq 

er m Lord Whitclaw?: P *executry. melt be liable 36-aliinent his own. ber vants kill he 5 NY 
had being fu handed, could crave: nothing ;. and. feej 58 the Lords had 1 
and the - could not claim" h, by Y, [the line: . 13 3 | 
„ 
? 8 5 9 
bin, 2508 


wit un donare. - Anſwered, This defence e was new doctrine; "for. if this | 
J 
ourſclf on your: firtt. 1 


a . bat his 
ee 1 
ſeeing Gebitor non png 
| e1d;*then a relic, W 
1 be denied an 5 80 becauſe: you can manitain 
Jjointuce⸗ do, This can be obt ruded apainlt an heireſs 
tow; "you can ctave no alimem to. the term, for you. have Ends in propetty, by. which 
you can comperently.. maintain yourſelf, .. 31fe, Where the contract of marriage provides: | 
te half of the aocher to return to the wite i in caſe of © no bairtts procreate. of the marriage, 
ot gives het the half, of the conquelt,” in that evept,- will any "body: { ww. that this Will debar 
Kepled, A widow: having” 5 
en aliment, becauſe her: Jointüre! is dngertain, 8 


was in place of her Jointure, 
_ ule: it beboved:to. and for 5 claim of aliment, till the next term, as welt as: for herjokature;” 
o had. been married to a former huſband, and: had a ointure'b 
* nds, when the becomes a * 


8 
feien fond from her buſband' 10 live Upon Till That time.” 
- depending on her life; and if. the die before The 1 term, ſhe and it end together ; but where 
*The Lords, iy 
7 


e a former huſband cannot. be deni 
pe 

© the has a ſtock, in money, there is no. reaſon: that: 
e with her. aliment. W in any wy: give an. apparent heir aliment, if it 
ed; that be has aliunde to maintain hiniſelf; and even fo: here; In relicts. 
a; repelled. the defence, and. found an aliment Une, totwith(fanding. of her L. 700 

The next queſtion, Was, what ir ſhould de? and the. Lords. made her life 755 

and finding her jointure was L. 200 Sterling per annum, , they . 

the family for five months and a half to L. 100 "Sterling. © = | 


1 bon 
Set rule; 
Ya * 

1 had proven. by her chaplain, and other ſervants i in the houſe, chat the had” aQua] 
© expended the aliment on the family till the nekt term. The common defence uſed to be 
Bangour, i. You can have no claim for Jo 

ns Mich in to ſerve the houſe till the next 

or," 


g term, at. leaſt, 

* : 26 4% You 1 intron iter 
bp , expencs, "rho that 
bh which, req wire” pre 


ot 


y 
"Barbara Fea, ſpouſe to Patrick Trail 


| 7 2 5 Jani a 
1 K ſhe had beat him 1 in the face; and. ſo, by: the a 
$: 1 That it was. a politick ſtratagem, aud contrivance 6f ks own: to inſna re he 
- and all ſhe did. when he was reproaching her with vile obſcene lungnage, ſhe clapp 
8 epo 
0 


per ed, 
the leaſt appearance of any ſtroke. The Witnelles bein examined; 0 


fuck to 
_ Eurreney of the ſeven years, dies tunc nec venit'nec c 
y 


iN 

"nee nog. diſtinzuere debemis; yea, a cautioner may charge a 
and ſkaithleſs keep, and oblige him to pay and report a di 
bog decided betwixt Forbes of Toſqubon and Watterton. 
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I e act is not dennen to bonds of 8 898575 yer here 


ber from-ſceking the aliment of the family 1 till che next ern, ther The have more than ſaf⸗ 
ther her /buſband's Heir or executor 
be inſtruck- TP 5 


4 5 25 ; 


_ rent-proviſion 
- 5 del the alimenting f 
- Proponed againſt this gliment, was omitted b by, 
nenting,. becauſe there. was ſufficient proviſio 
to diminiſh. the - modification and make. it "Jeſs, | ſach as proviſions: of 
mag malt, coal. ec: which might furniſh the family pro tania, till the next term; 
with as much money lying beſicke the defunct as migh r defray this: e 
money. might have been expended on the, funeral charges and wourn. 5 
ſent money; and if fo, it wobld not be deduced off the anment. 
. of Ellneſs in Orkney, To 
cond ſon, for repolleting ber 
ves in a complaint to the Lords. 
F Patl. 1594, had Joſt the 'cauſe.” 
4 er; 10 


It. 14 75 
porſues John Trail, her father in-law, and Davil: Trail, his 
in theſe lands, whence they had gjeed, her. David 
0 on bis month. to ſtop his railing; - and he was neither blae nor bloody, nor could 1 
: ned, That, after 

_ fome Talk and whiſpering amongſt them, they ſaw her hit him in the mouth with che back 
1 2 her hand, but 90 blood followed. The Lords having adviſed the def firions, found this. 

ng. and inyading, as, to fal aer the act * Farfiamene inferring | rinſe. 

provided to 15 20⁰ Scots of. | 


Was not { ach 4 beati 
I the cauſe. 
En die. Gull Rakes, "eli of one Watſos, 1 8 
vinture, gots a bond of corroboration from her buſband's Yon for payment thereof, and 

Fhomas Watſon merchant in Dundee is cautioner therein. The principal being deceaſe 

Gl I and Mr David Bylyaird,” her ſecond huſband, charge the cautioner. He ſuſpene E 

- onthe Sch act 1693, that, after ſeven years, a cautioner is free, and u ef, his bond is in 
t as to the years now acclaimed, even 


relates only to bonds for Jiquid. ſums; which this is not, being a preſtation of a 
8 
red, The act is general as to all 


1607, and-(o is preſcribed, no diligence being uſed againſt him in That time. 
pay an yearly-annuity,, which is every year 3 ne. obligation; and the years now in- 


9 
r, being the eight and ninth years of her liferent, were not fallen due during the 


The Lords argue d, That 


1 fo 
vas found berwixt the Earl of Arhole and Strowans 
onds. and contracts for ſums of money, which this certainly is, et ubi lex nen diftinguit 


1 he at. 
2 feu and teing- duties above forty years preſcribe, not being claimed within that time, as 
rincipal debror to free, 2 
charge for his fiberation, as was 
no N could be 
done 


' Anſwered,” 
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_ „ 2s a ht cdl was: pu! c 4a y poi — cha are fü „ | 
. * 5 0 5 ars, and then falled;;: Peer, ons Pond dae a ojnnyt 1 cünld N 200 „ 9 
1 bo ' 0 1 for the principal, Which could: wot be uled. for var; tp ran" 'of file: annufty, ng e. * 
1 va _ very year nata erat nova dbligatio... The: Lords, *by-pfarality; found" this cue ae” no 5 
ih ide z of: Fame which as w-correttory law 1. 10 be entnde det. wy 
. . 7 5 Jann 19. d John Hay, anch t Robert: 7 b eee For the x renee of - 
1 8 * b lands belonging. to. Humpbrey, Welſh, their: debto Har inet on an” tieritabte 
= bond! Darling is zn adjudger,” who objects. againſt Fay! 8 ; right that it is Holt, bong 5 
ed when: ne ts, in lefty xt Agent in extreme, Hg therefore: ft neck 2 Hokaties Wintern, 
"Ig his fiekneſs, and he died ſhortly after 3 and as che heir "hight quarrel 11 10 <a oY ere 
_ dirors, às was found, 16th-Eeb. 1669 Nelmeribo rontra Lad Gl per. e 0 bs 7 
0 5 repelled, becauſe the-Feritable bond, tho! granted on deathibed, ver depen why bin an 2 : 
antecedent. overons cauſe; Toing only. corn boretion of a prior ond for. the. fame indivi. 
had -jahibired: could. reduce- it, yet the Heir can . 4 
3 owed to I 95 en jr deps ded on an 'oncraus close 4b ante. It is true, ie 
1 relief- berwixe the granter's Lebe ad excentge, it is competenr For" the" Heir to ay... 


7 2, this debt cannot burden my heritage ill the execuit . lh abfted; ad it mutt, prime Tote, . 
ei and Exccuror, were ele Vablerto . © 


®. 


"==? th .moveables;- hutquoad the creditor, both. 
8. „The Lords conſidered ſuch a bond Would not ſübſiſt 48 walk en inhibitor,” Unfeſs there 
. bad been 3 previous: ſpecific obligation te grant it, but that Was not omperent ro the beſt, 
I 9 1 = TIP it was ſupported by 2 clear bond for-onerous cauſes, and gramed in 8 9 ; and. 
RS: erefare preferred Hay, the. annualrenters; There was: Reviſe ality: jected apainit 
= = - Darling's a 1 that 3 1. M1 not bear the execurions;of the ſpeci F charge to haye been 
produced: 5 bur they being no how in the .clerl&s hands, che L. erde dich hot much Tegan eis 
a 1 neither was it needfal,. ſeeing- the preference food on the fir: pditige | e 
Fanuat) 20. 09, | The -eoinperition, of the credit ars Xt Lan Fron twentioned, January | 
1 1 Was decided; and” the Yotey being ſtared, whether rhe. ere arch ibiter; who ha 4 
8 215 1 ee adjudged, was only. to. de-preferredg/in to far allefurly «s he” wonlt ave been, in 
da no poſterior annualrents.had? Intervecned, or if he. Upon kedggefug tHe Tnlefimnients ok 
=; Wn the ground Whereef 18 poſterior te we in n place, 2nd 


= c bis inhibition,” alt e | 
7 155 bare ie full. ſum. contaived 10 his. inhibition, made” up ig him ? Te carried, "Una he' — 
EE: draw. | 4Te,..1n-. ſo far a * the. zunuelrenter ejudgec hin, and as if the POTN, 
had never. exiſted, but. not 10 have: bis full fam. 1170 he bench conſiſting ö t irt ; 
ſtted ſix againſt fs, ſo.ir-carried bythe Lord: Arbe yore." It Was artet, th: 
ED. 5 dexerminks Y if Tha berge mighe not recur and carry away. the tp 8. 8 
Eo if 2 ſhare, will 76 hog they being polterior dd bing tho” he was forced ic yield His * 
N „ 9 tc the jahi lter. dger 3, bot this not be ug fully pled, was not. Rbvide 5 this hive. © 
1 Ou Foden die, Pe yegn contra Scot; Edga and Hinten. " Captaih Robert A 
Wes of. the Saint Andrew, that went to. our Darien col in f 700, makes «teſtament, | 
_ wherein, he. leaves all his moyeable gods to Capra Stephen Penny Eick; His brother, ai 
_ him ee nd Edgar his nieces. - \Stephen being dead, and the übte. 
. ming. the teljament before. the Commifaries of Edinbargh, Joctor Alexioder | 
GLEN Bike of: Romano, his only: brot her now. in life, raiſes 4 reduction fr rhe. 'telkament, 
a8 de riving. him of his us Janguinis. Is neaxeſt 'of Kin, on thir heads. 1280, "Ic; Jabours un- 
© all the nulſities that? Ap wit 1s-capable-of, viz, It Tags th  Writet's nate. 240, There 
is no ark er 310, It -mentiqns fio dare, neither day month nor year, 4/6, It does not 
bear the place where it was wrote vr dene Auſtvered, That tegularttey theſe ſolemnities 
dare required. by our law and cuſtom bo Writs, but the exc ption..to this rule is, if the deed 
= holograph, all written 2 "of 7 own hand, eſpecially in the cafe of a teſtament; 
and Wi it Js, poſitiveſy 0¹ fered to proven, that the whole body of this paper is wrote by 
"> Captain sow hand, though he 2 not; faid, ſo in the teltament atfelf; 57 being a foldier, 
and vnacquainred with, thele.niceties of Jaw. 24%, Tf there were another teſtament pro- 
E - duced competing with this, and more formal, there might. be ſome reafon to reject it; "but 
here nate. gnarrel i it but the neareſt of Kin,” who is plaitt y ſecluded by the will of the de- 
+ _ ms A 9165. The ule. of date, place. and. tactics, is to afford means of im probation, if 
SE - .. oo falſehood ; but there can be no ſuſpicion! here, when it is offered to bk raved, that 
8 5 is 465 written with the teſtator's own Hand, which cxcludes, all pretence-of forgery. ; and 
_ the comparing it with other writs of the defunct will clear this; beides, that in ov the 
co wall at Doctors. .Common$r his landlord with whom he lodged when at London, and bis 
Fife, have made affidayit thit they yerily believe it was his hand write; and it muſt have 
=; the privilege of a-milirary teſtament, Which require fewer folemntties than others; and the 
WEE et laws of moſt nations have receded from the preciſe ſcropyſots niceties requited'by the Ro- 
1 I in their ceſtaments,-which conveyed their whole inheficance, whereas ours. are re - 
3 ried 20 Moments Ou Hes ahi Doctor tad 838 the fame BY granting.s 
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N 1 | raph is proven uni no Hh for all'the' priv Fi +5 

| . 0 ne ve With us, hes Ae be 5 though wantiigiencſſcs ; but no 9000 e 3 

0 F when” wirhoat' either date or place: and Craig P. 16 and 180 ſeems to make the. 5 1 3 | 

C efferitial ; and Burthoſus reckons toriim contrattus inter antini; and this is e 9285 0 
feftament, Being neither in acie net in procinfla,s: And: comparatio Hterarum to prove o 1 

1 is wok fallactous Tubric probation; and he homologation founded on is e, 

"Jor" what he did' was merely nomine' ttorro, which: will never infer, char he renounced his own n 

git; ch. 30 D militari ten. thews even ſuch teftaments muſt be 7egizimis probationibus 9 —— 

en; und the learned Voct in his commentary there, ſhews the S of Holland by oy 30 85 1 

de ordinance have Stk the G ELNEUrE * all 8 ro che Indies to! be 1 „ „„ 


_ 
Wy * 
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dogg: Some oc this wh 2 tin . Fat con ; Broke 28 ewe the great 1 43 1 1 
of falthood. . I find fundry ſorts of impertect telkaments among the Romans, which i in, * W 


rivileped tafes had forte relaxation as to their forms, where the defect was ratione_folen-. .. _ 
main now volantatis, #8 to allow fewer witneſſes, 85 the REF 5 1155 of them tor ally i » 
55 with witer, witnefſes, time und place. „ 


1 ee 21. 1909.” The cauſe fnencioned ſapre 291h December 17088 etween kek. 
to, and Lady Kincaid, being featd in ptefence was this day decided. - The point was, if. > ng 
ip raifing ſummons, and executing it againſt Firzg erald, che cedent, did fo far binder him. 18 8 — 
that any poſterior aſigiation he made to James Houlfong, ca deprive her of the cedent's 7 1 
+ Ke, 48 Heins rendered Arigious, rhauph for three or four years ſhe ſuffered it to ſleep with - „ 
gt inviftingy © Alledged for her, Thie rhe fammons ſimply 7 executed Without any more Was 3 
8 cient ke ſecare Her againit his aſſigning it ; ot if he did, it mult tranſwit e 0 ol +. 
= The fully intimated her mention ro quarrel that * bond, which ſtops. preſeription by. © al 
the Seh act 1669, by Which it laſts. for ſeven ears: and Jultinſan Novel 112. cap. 5 1 
makes ghe- itil gig, to he contracted Wa naked citatiob; o tlie exception ret lppiaſe 3 
met take place from the date of the execution, rhough there 381 no calling or judicial _. 
ture upon the ptoceſs. Anſwered,” No regard” to this ſammons,. for it is altogether _—_ 7 
both a5 te the writs called for, and the reaſons. of reduction, and not one "Iyllable of this 
5 3 bond im all the four corners of 1 it 3 ſo it may be any other thing as well as this, and bears „ 
4 38 ne marking by a Clerk, or an > calling! in Fg 8 ſo that inſtance is lainly periſhed ; >: | 
5 "amdrbe'r Ai korek is exprefily teltricked b vers only. to real actions. and, in ggg ĩð ͤ 
„ wh practice, pemiult. July 1635, Richins cant? a Sinclair, a ſummons only executed with e 
# our any further procedure was found not ro render 5 1 caſe litigious; and let her blame 
* herfelf in net profecuting der reduction 15 for, vigilanti us non dot mientibus jura ſabben unt. | 
be Loris | found this ſommans ſu deſerted could got make the cauſe itigious againtt 
Bouton. an oherous aMignee; fo ns ro gie Lady Kincaid che benefit of the cedent” s oath, 
whom the" might" purſue 4s: accords; bar the ſame did not meet the onerous allignee. S 
FJamary 14. 1709. Muir comra Bertram. Alexander Bertram of Niſbet having . 
e meuns Lain Griffe! Muir, lis wiſe, ar ber defire he grants a bond to Rabina noo 
Meir, her fiftcr, und ſome:othet of her relations for merks, payable at ber death - - 
| Ribing porſucs Berttam for her ſhare of che legac „ : alledges, That the bond bad a 
BY and facdlty' to his wife to "revoke, th cafe the 5 with any ingratitude, diſoblige- Eos 
mend or inciviliry.; and ita eft; the revoked and recalled Rabina's part; and, by a writ 
note her hand, beſtowed it upon others. Anſewered, Non relevat unless ſhe had expreſſed 3 
the cavſes of ingratitude: moving het to that alteration, which ſhe neither has nor could do, 
bit was impoſed upon: Rephed, She was the abſofute beſt judge of that herſelf 3 and though 
y on the hnſband's api yet it Was donatio mor iin cauſa guoad the wife, and ſo re- 
 vokable at Dee The Lords being equalty divided, found, by the Preſident's vote, they 
- behoved to Sog and upon and prove | fome cauſe of ingratirude or provocation, ee | 
they conld: not ſuſtaim ber revocation. Yea, a © parent $ exheredation of a child in ſome 
= mut de 09s, ein Nur 21 Jalta or Kii R ae nominatim expri- | 
n . 
1 5. 6. teh Mr John ed writes, having right to 4 ee bf Sic William : 
1 Sharps of Stunniehill,. purſues Sit Willlam Sharp of Scotſeraig, his nephew, and apparent 
9 3 58 on the paſſi ve titles, and refers xhem to his oath : an ke having deponed, it was 
Ft 1 contended that lie had acknowledged 4s much as inferred a geſtio pro berede, in ſo far as he 
org thor, . at WORN Lads time of his uncle 'sdeath i in 1626, on his return, Sir James 


; | | ' Cockurn | 


© 


Lak % 


b . Segen him er 3 oom . the, F of un "A, had, 
1 1 and that he had, 3 ps in ſeveral times, and 


= . Leif Aledgid,. Hig, uncle having 8 to . 2 — 9 5 1 0 Bo 4 ont: oo 
i 3 - © he had all che reaſeon ig the world to try for the grounds. of the- gebts % bich: he Was al. ” 
RE, >> _ Jigned, without which his fight would have been ineffectual ; and; is -vatI®being, the. dels 
mean of probation, he has denicd intromiſſion vith. any. other Writs whatſoever, Except. thele 
e diſponed te him. And that Which botli the Roman law. and ours piteh on as the 
great characteriſtic of: behaviour, being the: animus. adeund: el: ahſtrabendi there is no pre. vl 
_ rence for. this fancy here, ſeeing it is plainly. aſcribeable co his ſingular. right and title af 7 I 
: thei allignation from; his uncle ; which. being N1ulus prebabilis. ei coleratis is more 1 5 
_ ſolficient to aſſollzie from an odious and unfavourable. paſſive title; and thus a tolerance. | 
from a donatar of eſcheat or recognition has been ſuſtained to »foiltic the -apparcht heir's | 
- Intromiſſion, in July 1665. and July 1666, and January. 1667:... Anſwered" tor. Chalmers, 
That the laws of no nation had more ftrialy provided againlh che frauds and en bezzlcments . 55 
of apparent heirs than ours, and it Was peſſmns erempii to allo them acceſs fo. -charter-ebtits, a 
and kanſack their predeceſſors papers ſummärily at their aun hand, when. aw, had pro- 
= . an eaſy remedy, by applying to a Judge, and, entering y. bis Warrant and 5 ; 
1 8 and inventarying the writs ;- Which method he having. negleRed,: Pelimum- is to be We: - 
- 8 ſumec againſt him, that he has abſtracted the writs; and creditors mult net be be to W. 
| 1 f pole ex piſcations of the Particulars, where he had a promiſcuous : introwiſſion per wniver- 
mo 5 1 And thus have our wiſe predeceſſors decided, us far back as the practics. 1 
2 wy 155 : appears from Haddington, 8th: March 1610, Baillie. centra Homgę; Dury 15th; Japuary 
1 1 Cleghorn contra F; airly 1 and Stair, . 28h June. 1670, Elſies con arſe ; De. 
cemder 1681, Innes contra uff; and ſince the Kevolution, i in the Laigd of Blujr's.cale, the 
Lords expieſsly found: them. Hape il ahey did not apply to 2 udge, | 


aid get them in venta : 
rie, And the accurate French Lawyer, in his ; rate. des vx: cipiles, 71 bandſing heirs. . 


dl my mig inventaries, Tays this dowff as a fule, that if a» ſon immis Without getting the papers 
=. ee or inventarjed, he renders himſelf purely and ſimply heir; 


+ andthat eminent Engl W 
3 . rms, ap ene utor omitting to make in ventary is even bound to ſega - 


 rars and ſo much more to creditors,. The Lords, by Par Iny. found his Accepting the key, 


anch taking the papers to Which he v was ſpecially alſigned, did not infer the pallye title of be · pe 
' haviour.. But all were generally: convinced: that it was of a dangerous ouſcquence. to allow. 5 
ſuch introm lions, and therefore deſerved ee and e Lin AER lede- 5 
- Tunt Pr 0 fi HEAT 9. : 5 : * 7 th Fa 2 NIKE 55 i, 
Ns” 2 © Famnary 26. Hog. Sie K bert ben 6 of-Lage, pr — a . to umquhile "PE 8 
Moirbeadd for 5, 500 merks payable. to himſelf. while: on; life, and failing him 0 Robert, 6 
1 Samdel and George Muirheads, his ſons; and failing. one of them, to“ the two furvivers,, 
HR 5 1 bet wixt them; 75 failing of two, to the third fi örxiving; and to Aſobel Jean Dd 
13 Apnes Muirheads his daughters, ei ally amongit them. Iwo ot the ſonz die before the 
. . and then he dies. One of the daughters being married to Mr James Hill, they 
iſt 1 : . i. __ purſue Lagg for a fourth: part of. the. ſum. George Muichead-compeired, ane; alledged, 
W  - Thar his two brethren being dead, their h Uf of the ſum accreſces and belongs to im by 
Z ſubſtitution, ſo that chere ſeems. to be no more zo divide betwixt him and his three 
| -  fiſters, . bur the other half, which he is content they have their ſhare of; and to interpret 
tithe clauſe, thät the whole ſum of the bond divides among them is moſt ine Ugruous, and 
izconſiltent wich the reſt of the members of the xallzie, by he: Conception whereof be hal 


the third, though both his brethren. bad lived, and 1 in +caſe. of. Ah of their, depeuſe he fell 3 


'the half; whereas, by this diſtortet interpretation, he is put in a much worſe caſe;-and gets 


. on A fourth: And who' can convincingly believe, that his father, ho, inthe firſt branch, 
"gives him a third, and in the ſecond a half, will, in the third rank, reduce o fourth ? 
"Anſwered, The clauſe i is as plain'as the dun, that it two of the brothers che, ting third that 

1 is-called to no more but a third ſhare with his three filters, who are chnjuntii tam 

E verbis; and ve are not to aſk the reaſon, as if we were to frame it ane w, but only 

if ita ſcriptum At, that the ſurvivi brother and his three fitters ſhall come in equally ; 

I 21 the father being maſter of the ſum, he had the free diſpoſal of the ſame, ehougb it hap- 
3 pens eventually to reſtrict and curtail his Ton's former right, Replied, That he being called £ 
Ss -. primo loco, the ordo charitatis prefers him before theſe called in a poſterior, rank; and when 
e are put by rhemſel ves, and others conjoined and brought in by a ſeparate ſentence, 
=. \ Theſe ſo conjoined get but one Mare, § 6. Inflitut. de hæred. inſtituend.” as for example, The 

3 tius beres eſto, Seius et Matius bæredes Junto.. Tiilius ſemiſſem Ferot, and the other two get 

| but the remanent! half. Aud by his two brothers death there was.a jus queſitum- to him of 

ae which the ſiſters eould lay no juſt claim te, but he muſt 
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carry. that's ure pr. 
——— ant: come in with his ſiſters for a fourth wo Bcd the other half. The” Lords found it 
. eee on. i bock ſides that rale two MES: [POS abe ies and o their ſub- 
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ution nev 8 ak choty PN" A ie to G Zeorge the ſurvivar; n 
ones to be all one 45 H he other two had nevef been named: and fo! bound 2 1 
1 whole ad to be dividedbetwixt: the ſurviving ; brother ah his three Giters, and 9 5 3 bs 
+ * coal only-<rave a fourth hare bf the whole 5- hetzt ik his brothers bad ſurvived the 
er, dy which he gor a j quaſitum to their parts it might has been orhi Ways. Pl . A 
January . 1709+ Joh Brodie is purſued: by Brom of Braid, for-an accgunt ee | I _ 5 
5 de 10, him many years ago. Alledged, It is preferibed: er madum probe by che <P 
15 act 1579. not being purſued witlnn three yeatd after the furniſhing. eee, „ 
This Braid was minor all the time, and it is an unegntroverted prineſple, chat preſcriptioorn 1 
tons not againſt ; Minors... / Replied, That mingrity Fan take no place here, not being . N 9 
5 0 cepted in the act, and ſeems to be de induftria omitted, being ex pteſsly mentioned in he . mM 
Peteccibg acts of that ſame patliament anent preſcription of ſpolzie:; and Sit Grorge Mac- FR | Ws —— 4 
Yb in his- obſervations on cheſe acts, tells us, that ia merchant · accounts minority: is nt 5 =. 
conlidered ; for it ig not a preſcription. of the debt, bu only of the manner, that it nal! 
L not be proven by, witneſſes, but only ſcripto vel Juramento, ſeeing it is preſumable that ſuch "OP co | 
|  -- accounts are not ſuffered to lie over above three years; and it was ſo found in a Parallel 2 
1 * ale betwixt che Marquis of Douglas and the Earl of Forfar. Dupliad, Minority u . Po 2, 
5 bot be excepted, , becauſe. it is a defence gariſing from the common law: and ſo % weſt 4 5 | We s 
fe, -unleſs it be expressly dilebarged. The Lords found minority took not place here, 
| "and ſo the account Was eee, Ln en 8 and Wen now: eg proven by. 1 
5 i Write. or. Ps. 72777 „„ «Fo SR FE TU . 15 Bt: AT 85 755 46194 W WES "BE ” 9 
fl 1 0 'huſt banc ''s Fife dhe 5 ps F 7 "his . hegk: a eee A0 ne Bon 3 "= 
' with them in 1655, and reſtricts herſelf to $00 merks, but takes the ſecurity by way of an Gi 9 1 | 
"yearly alimentary. aunuity, excluding Lieutenant Crighton, then her huſthand, his jus m. | Flu "" 
Fit; aud that it ſhould not be affectable by bis creditors, and that her'diſcharge ſhould be 1 
 fafficient without her huſband. . .:Crighton- being dead, ſhe marties one James Dumbar; and 1 
3 Munning to pay, ſhe purſues a poinding of the ground on her inſeftment, and craving 9 "I ? 
 ecreet,. Dumbar compears, and alledges the decreet muſt go out in his name; as BE. | : WP 
1 jute mariti; and though the former huſband was excluded. yet he had never conſentedld - Þ 
nor renounced, and the adminiſtration belongs to him as head 5 the family. e „ 
"She acknowledges, ſhe. had made an unfortunate choice, who in ſixteen; months time has diſ. 
_ fipated A great part of her means and livelihood, to her utter ruin and ſtarving, wat by 
bs ercditors poinding and arreſting. all, and what by his own! drunkefineſs and prodigality; 
and if. he get the diſpoſal of. this [mall deer kel aliment of 800 merks, he will reduce her to 
5 "I cake of, bread. ; 3.,and, this being a conſtituted: aliment long before he had any intereſt by LE 
bus marc jage, it muff ſtand good, againſt him, as well as it did againſt the former huſband. 4 * + 2 
« Replica, Both by the laws. of God and the land the huſband was princeps et caput -familie, „ 
and to diveſt him of. that power, and inveſt it in the wife was againſt the laws of nature 
. - and. contra. bonos mores. Lea, the Lords gth- February. 1677, between Lord and Lady Col . 5 8 = 
9 'Tington, found the huſband could not renounce his iu muriti; and therefore the Lady Pinkill = 
* having by chuſing him for her huſband, ſubjected herſelf to his government, both as. to her 
eſtate and erſon,; ſhe cannot deprive. bim 05 his legal right; and Dirleten voce aliment, 
- thinks. it 15 perſonal that it is neither ſuhject to the Dube jus mariti nor his creditors 
_ arreſtments, - though. tome. great lawyers mag conatu. ef boatu allert the contrary; but the 
Lords fince his time have found rhe Ju mariti. renounceable, as in the caſe of L Doctor Cun- i 
© ningham's Lady, and Mrs Anderſon and Patrick Telfer, her huſband ;. and in this: caſe, '- , 
they declared the Lady Pinkilbs aliment not affectable by her husband's ies but only et 1 
applicable to the uſe. for which it was deſtinate, to wit, the maintainance and entertainment 
df the family, of Which Dumbar the huſband was a part, and could not be ſecluded; A 
. of his bad management, they appointed Lord Preſtonhall, the Reporter, to ſee which 5 
ol them offered the beſt, caution 10 apply it to its true uſe, that chefe-might be preferted 
in the power 5 a lab ang oplifeing thereof,” 8 en _—_ 275 en, 
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Fantary 28. 1709. 8 1 8 of Drom grants. 2 e 
bert Irvine for 10 1000 Scots, in this manner, that he ſhall pay heritably L. 80 Scots 
5 to the ſaid credito LN who ſhall have no action to erave or demand the principal um 
ut it ſhall ſtand perpetua ly. ſunk and extinct quoad. the creditor's jus exigendi; but it hall 
de in the debior's pewer to redeem it, and diſburden his lands of the fame by payment ß 
the, 1000... This being aſſigned to Bailie Chaneellor, he transfers it to Mr James Colvil- WW 
"a Ivocue, who purſues. this Drum, on the paſſive titles, for payment of the bygone, TW 
naalrent for many years paſt, having no power to call for the principal um. Aeg; 
iz This bond is uſurious, being an annualrent relating to L. 1000 Scots of ſtock: in ; 
1667, Wn. anualrents were at 6 er Ws. and this is at 8. e 120 1 which, 
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| 1 8 5 r 5 Mp by bein chnnont lows n 3 of 1 Bat: in 7— Ge 5 | 
3 _" pround:atinuals and} perperial antuities out of lands; and ſeeing the'principal ſum is here 
WE. fore ver ſunk and paſſed from; it was but reaſonable, "that ſome acknowledgement. ſhould de 
. 95 _ "paid beyond the ordinary! fixed afmualrent, in compenſatiog for the loſd of my principal form; 
| : and if the debtor think it heavy, he cn fedeem chis burden When he pleaſes,, by pay ying * 
iche ine prinejpi ſum. Sams af the Lords thought the bond dſurious, Wer That che 


| E l 5 I 1 = is diſcharged: and remitted by the / ſeveralł acts bf "indemnity paſſed fince the year "x8 


1 1 when it was granted, unleſs ir has been'exated fince 1703, which the laſt Rn | 
yt 5 2 we have; pardoning allpreceeding vfariess!:and therefore they were foreltridting the bond 

dec the curtent anndalrent. The'purſucr offered to reſtrict to the current annualrent,”.co take 
= -. 155 5 i | ofthe fury vijected Others arꝑued, that an anbuity payable for the lifetime of one ör more 
wu never been condemned, tho“ far above 6 per cent. as for inſtance; I give one L. 1000 


. ven; Providing he pay me 2000 merks yearly during my lifetime. and after my death the prin- 
=: 6 \ pa farm is to be his own z no law reprobates this bargain, becauſe it is d hazard depending on 
1 . w nie, which may, de long or ſhort;rhough it is near the double of the ordinary annualtenr ; - 
—_- 6 by the lame rule, a perpetual annuity: muſt be as law ful. Some thought khis allowance 
" < - e = £ = 65 would .open'a: g 3 door to extortion; o indigent debto S/ and ulury: The ſecond defence 
= - 5 Was, this bench is not only furious, but ſaperſti itious, in ſo faf as it is offered to be proven 
= ners ſam was trnely mortified for the uſe of the Capuchine Monks at Paris, and the 
| 5 Fler name inſert was no more but à tfuſt, to cover and palliate” the fraud; and for 
this, they: produced ſome letters from the provincial of the order to aſtro this; preſump. | 
22 don 3 and the very ereditor's name filled up in the bond was a monk, Athe 'fo by their rules 
1 pable of any gift, bur it ipſo momento acereſces to the ſociety of that "monaſtery. An- 
ee They pponed the bond beari g no ſuch ſtory and further ½0 it Were a mortifi- 
cation to the Scotch: *capuchines. abroa Lt 18 before the act of Patljament in 1700, de. 
_ cluringall fach-donarives null to theſe cwrus' damnati; even as jegacies left to the collegia 
5 1 ee were repudiate by the Roman Law. Replied, It is great miſtake ro'thi nk theſe do- 
nations to Popiſh Colleges cee before the act in 1 700, for by the act of annexation 
«bb Kirk-lands to the crown, im 158%, all” theſe mortifications turn caduca and fall to the 
Kings and therefore her Ncheſty⸗ 8 ae e IE” heard. for Yor” intereſt,” - The Lords. 
8 ee forbore' the decifion at chis time. + e 
February 1 1% In the cauſe between "Rarhillee and Murdocairy: tone Mrs 
oth January 1709, The Lords this: day reviewed that part of their interlocutor, finding 
+4 «the maſter's farm fimply free of multcure, and now by plyrality. they reſtricted the exemp- 
tion to what he ſold Wee e part of it was conſumed in his family within the thirle, 
den found that ſiable. The next point decided Was, if the tenant had any ſuper plus bolls 
more than paid his rent; and ſold hem in the market to buy oak and iron, Kc. if thit - 
ER 55 a ere ſhould be liable in multure? and the Lords found it was not, ſeeing the multure is 
EEE. truely pro molitura, and being relatives mutus /e ponunt et tollunt; and if he have no uſe 
JJ nn inaec Re ages his 2 75 1 x o pay t His 1 8 Wes, e not to be 
1 "favjecX to rwultures . ooo 3102 Sad 
. dies - Menzies: contra Gordon, - 'Hawilron;? tutor, to Menzies of Einmupdie Kone 
=. obrained a decreet of ſale of hi- pupil's lands for payment of the debts he had proven at- 
fſecting it. he affixes placads for à roup; and though Charles Menzies writer to the ſignet 
was the higheſt oſſerer, yet be expoſed them to a ſecond. roup, and therein preferred A- 
Jexander Gordon of Pitlurg, whereof Charles raiſed a WY a and was Preferred ; but 
Pitlurg having poſſeſſed ſome years, there was a count and reckoning raiſed, Wberein 
1 Charles was ordained to find cavrion to pay him what in the event ſhould be found due, on 
Pitlurg's ceding the poſſeſſion; and this proceſs being cloſed by an extracted decreet, Mr 
8 FE: . now inſiſts för his expences and damages incurred. through Pitlurg's ir 
_ _ »elandeſtinely in his bargain : Which being reported by my Lord Grange, the Lords ſeemed 
* to agree to thir poſitions. mo, That the expences laid out in proceſs cannot be acclaimed. 
after a deereet is extracted thereon; for; then lis eft fimta, and there is no more pro · 
. depending: and eo the defender bad been both calumnious and litigtous, yet no new 
F..  _ proceſs is competent for theſe expences; becauſe after extracting, law preſumes ſuch an ac- 
RR. 1 quieſcenee, that no more is t0 be claimed by either party, than hat is contained in the 
1 decreet terminating the plea. 240, That this rule will not extend to damages, but a pro- 
cde—eßs might be raiſed for theſe; or if there was à concluſion in the firſt ſummons to that 
BEEN ww not inliſted-on- before, he may how give out his proceſs of new, and inſiſt up- - 
57 on that concluſion whereon there was no debate nor interlocutor before. 31, That in 
= 25 5 tis particular caſe, though Pitlurg was in mala fide to interpoſe in the roup, yet Charles 
1 did not give in luis bond of caution when mſtrumented, and fo being in mora, retarded the 
1 3 _ thus the one fault maſt compenſe the other, and refuſed to ee either ca 4 
_ RR ces or e to 9 89 and dite * Fan che ſame. n 
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= 4 2 — 0 Six, Peter Fae of” Norris, of his rights to the es of Midbelty And che terms EY | 77 9 
| 1 F gre; Pig nder, the Great Seal, in 1. of iheſe lands oe. 
pe w_ Finzeaa craves certifica- ' 155 A 


KIT eee and the” 
bs. an 80 


is 59000 0 5 7 — 7 
B 3 re iS on ; 2 22 more * 36 TU ago- "Or. "4 wg : 
$ WM being Kabel ia 9 Mere {+ miners by chat act, to produce che warrant of . 
mm CAFES: Anſwered,” It is not doubred but a defender in an improbation may ſay, 1 will 
not ſüffer yon to get a certificatidn contra non produtta,” becauſe 1-bave produced: ſulficiencly/ | IE Eben. 7 ; 
deo exclude Four right; but chen it muſt be ſych'a' production as inſtantly does it, without Fs „ 
3 running into an act of further probation but Sir Peter's is not foch, for he muſt prese 
| ** his forty Fears poſſeſſion to ſupport it, and I-wuſt prove my reply of interruption,” Wfück J 
| ' runs a long cbucſe; and if you ſuccumb, 1 juſt come back to che point 1 was at, of 
|. . craving a new certißcation, "ear the delay of fome years, Which is abſurd, and deſtructivte 
| - "of all ferm; and therefore” this- alledgeanee malt be reſer ved to the debating of the reaſons — 7 
= reduction; after | aviſandum is made With the writs produced, and a Warragt te diſcu s, 
And then ir x Will come properly 1 in; but here," it is noways competent. Replied for Sit 3 yu 5 
wy defence is inftantly verified by my charter and ſeiſin, dated more than fotty ycars ago, 
And prior to any right in your perſon ; and poſſeſſion is prefumed conform chereto, unſeſs 
_ you iy inte früption, or another poſſeſſed; and then ir. is not I, but your reply that gives 
_ riſe do 15 delay.” It is true, if the right: produce ed wefe within preferip tion, then NY Ee 
+ _hoyed'to' produce 'the appriſing, as the warrant of it; büt being W forty years, the 
3 title is good: without the Warrant. The Lords by plur airy: fouod a de ender might exclude: | 
a certificarjonz” if it was inſtantly yerified 5" but did not think Sir Peter's pro 


Fehr verification; bur behoyed to run terms of probation" to adminiculate and ſupport „ 1 

which would make two acts of litiſconteſtation, and could not be received in this ſtare of the _ 

"Pris 5 and therefore e certification, "unleſs he produced the apprifing as the title of 
. _ His right.” | He was unwilling to produce gee it, becauſe lawy ers ſearch nulliries in ſuch: rights. 7 


ro overturn them, and a cloſs Aena der. cent is oft the beſf ſecurity; but the Lords found 
= 1 1 See tal, | oth l N 11 Dumbar; oa 7 55 December 466 75 Lander- . 
N 5 170. Vincent Tankui | and "the ere of Mr Hary an 9 _ 
: Abba aggat merchant in Amſterdam, and Gilbert Stewart his factor. Baggot —— 
| i - # ſhipof Marſciſles, called the Hap PPY - Amalie, wich goods to Amſterdam, but the ſhip be- 
ing driven into Inverneſs by ſtorm, is chere difabled from accompliſhing her voyage 3 * 
"by the Adiniral's order the s are rouped, and the ſhip diſpoſed of. Baggot, and his 5 
factor raiſed reduction of the Admirals ecreery and infi l on thir reaſons, that he com: 
* mitted iniquity, in repelling this defence, that Tanqui, the owner of the ſhip," did not ob- 
temper the charter party it | failing 2 en droiture,' in a ſtreight courſe to Amſterdam, but 
- touched firſt at Cadiz, and then at Breſt, by which diverting of the voyage, the wt came 
3 unſcafonabſe weather to be driven, and broke on the north of Scotland. ed,” 
hen you Baggot freighted my ſhip, you ſaw 102 tons of Provence wine Rowed i in it tor". 
the .uſe of the French King s cellars, to be unloaded at Breſt; fo my going there, was neither wy — 
"a ſurprize to vou, nor a diverting of the voyage. The Lords repelled this reaſon of re. 
ie, and found their Fry, & Cadiz and Breſt, no diverting of the voyage, ner 
3 . contraveening the charter-party. The ſecond reaſon of reduction Was, that the Admiral  , __ ; 
 .\ had found the merchants,” owners of the cargo, liable for the damage that happened to the - M8 
pip at Inverneſs, which was unjuſt, ſeeing it was occaſioned by the fault of Tanqui, and 
Andry, for whom they were no way Hable. Anſwered, . You gave a commiſſion to Jean ä 
Swart to overſee the ſhip, and to bring your goods fafe to land at Amſterdam, either in 
that 1hip when it ſhould be refirted, or in another; and by his negligence the ſhip came to 
be loſt, and ſo you muſt be liable for bis deeds. Replied, All the power he had from the 
merchants Was to preſerve the cargo, they having no right to give him directions about the 
wh which belonged to Tanqui and Algiari, the proprietors ; and therefore they can never 
e reached for the damage that happened to the ſhip. The Lords by a ſcrimp plurality _ 
Wund the merchants not liable for the prejudice the ſhip ſuſtained, but reduced the Ad. 
Miral's decreet as. to that point; and turned it into a libel. . did likewiſe alledge, . 
tat the damage was not by his fault, becauſe it appeared by the depoſitions of the wit-. 
3 4 nefſes taken at Inverneſs, the ſeamen refuſed to obey. him, and this was ſaid by the maritime | 
| 0, to be a ſufficient groune to aſſoilzic _ 81 TO the framens 1 1 their 
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2 5 1 5 . * £  rexlocucor: deprivingehis father 


8 55 "0 tinned Sir Andrew in polſcibon ofthe conſeryatorſkip daring the, dependance. | 


3 + excheq uer, A3: a judicati 15 


. g N of this clauſe was in favonts af Sir Andrew. e being a clayſe. revokin 


| B Fo ; b * death; but the moſt could be inferred from that Was, Jobn's $ glft cam 
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. 8 790 dos i ht "rg We, 8 1 5 Coming, the 5 5 1 
wenden th December 1708, the Lords devided/ the two teingining points. The, (+8 
Was 4 reaſon: of reduction of Sir Alexander's gift, becapſe the Warrant under the Kings 
5 . ' hand is vitiare; razed and delete in a Whole -:clanſe;; by ocular. iaſpection, which could not 
NES I be done by the Chagcellor-alone,. but either by the King's -ſpecial- commian d, or the Lose 

y proper for expunging exorbitant clauſes... Anſevered,. Tmo,. 
The Clianceltoe: cunnot abe denied a difcretionary p power in reviſing fach Bits, "2do, The: ph 9 


* 


” and annulling Ke "Ong: whereby che Queen: judged the cauſe antegcdently, and ſo 
de had the benefit of the raving it out. 37j0, The. Queen. could only: tte it, which | 
her Majeſty n ſo far from doing, that he has given Sir. Mcxander.a. ratification of,” 
ben felt gilt e eee eee :The Pods repelled' he rcaſon of reduction, and did not 
find it a nullity. The next point Was, if John Vere Kennedy's gift in conjunction witk 
his father be now terminate by his father's, deprivation u malverſstion. be, Lords | 
- found ſupra th December 1708, that the father's: deprivation. was in law. equivalent. to his 
thereby le 
be durante 'beneplacito, and ſo he continued in office, ay till, the Queen declared >. Fax 925 
3 2 it. Anſtwered, The Queen has dene chat up on the matter, by the new. gitt and 
1 nin avours:of Sr Alexander Cuming, which is a material. revocation of John's 
2 2 pus it ton end. Replied, This neu gift is in Auguſt laſt, and e eee 
ee John Vere's gift reduced: to che ſtate of durante benepſocita was not nll: December, | 
| - thereafter, ſo it can have. no tetroſpect, and was the diſpoſing of. an office befare. It. became : 
Vacant, contrary. to the claim of right. Dußplied. John's place became Vacant, by the in-. 
„neh was befare ide Queen's ſecond: gift; end the inter- 
locutot in December lait- was- Only deglaring and applying it, Tbe Lords found Johns 
right terminate and voie nee, Tacnng, 2 10 Ne A SEA. and lo-declared in his 
_ favqurs;-and-{uftained: his gift There femai 0 Hint. in This cauſe to be de- 
ciched, vin Sir Alexander! $/iptruſ DN upon dy's. polkellion of, the bygone 
emoluments, fees and profits of che place, in 3 Ak 55 g by their decreęt 7 
he Lords 
3 the extractin goof the decteet, till that point was determined ; ;,a0d Sir Llexander 
* | being now:choſen a member of,:the-Briziſh Parliament for Abe deen Shire, in 1855 of my 
Lord Haddo, found incapable as 4 Pecr's apparent heir, it Was ſypgeſted be would uſe his 
Priviledge, and fo refuſe to anſwer and debate the intruſion, Te offered 1 5 renuneiation un- 
det his hand of that priwilege ; but * was anſwered they g zul not diſpenſe with it, for 
the Engliſh act of parliament ex preſel ** diſcharges all 1998 5 12 process againſt them, 
8 they claim at or not à hut the Lic dor dip dpon Fhir privileges 
"0 doalem die. Lady Cardros, cantra e The Lords ſupra: 20th Feb. 1 708. redu- 
ce a back ir. by the Lady Cardros, her brother, 0. Hamitron of. Pumpherſton, as being 
47 dab a minor having curators, without their conſent: but i it having been alledged, that, in. 
cor emplation of the long endurance of that tack, he had. made. conſiderable improvements 
Tot 2nd: meljorations on the land, of. 'the benefit. whereof he. Was now deprixed, and the Lady 
5 ought not, tucrari;cum:tjus jatzura.; The Lords. allowed a conjunct probation to either party | 
ofs the condition of the land at his entry, and at his remova), whether he had im proved it 
mee -hedgingy Pplanting, lyming, building houſes on it, digging. out whins to make 
it arable-or-meadow ground, or it it be no better. now than it Was at the commencement y 
of the tack..; It: Was -9bjefed againſt ſome of the Lady's. Witneſſes, that: they were either 
e her ſervants, ſub. tenants. or cot tars to her moveable tenants, and ſo no more receivable 
than cheir maſters. would be, being under che ſame influence, terror and awe; for, by re 


85 


. 7 


82 


5 Ds. : moving a tenant wanting a tack, all; his cottars and ſubstenants wult | go. To with him 3. 


anch all general laws.reach-nat_only.the caſes. e inſert therein, but likewiſe all caſes 
of the ſame nature, Where the. parity of weaſon cane ludes as. pregpantly for the one as the 

8 ine and tbe c- aſe, of. rejecting moveable. tenants is every whit as ſtrong againſt the cot - 

„ See Stair, boik 4% p. 695. 696. Anſwered, There is not the fame.parity - of reaſon, 


— 


Ei. fo the cottar pay me no rent, as the tenant does ; tho', if the one be deficient, the other 


55 * be. ſub/idiarisliable,) as poſſeſling a part of my ground. The Lords repelſed the ob · 
Jection, and ſuſtained the wil neſſes. 2d, C bjelled, the witneſs, adduced” Was a domeſtic 
ſervant to the Lady the time of the citation, at leaſt was put Da. a hetle before, of pur- 
_ Pi to habilitate him, which is no more to. be allowed: than for & 'maſter, to ive a. move- 5 


EX 5 5 5 . able tenant a tack who. had none before, to capacitate him. Anſwered, This. witneſs. Was 


out of my ſer dice ive months before the citation, and before there was any view of this 


1 TR : probation. „The Lords found the ol jection relevant; and likewiſe the anſwer to take it off; 


£, theſe, opjeckons not admitting of, terms for proving them, except by the withels's 9 
ontb, therefore ah beck n to be firſt a and F anent the time of bis 
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La 8. 1509. "The 4-7 1 12 RL; avg 4 os USE king W Ain pf. Hy _—_ 
L606 CEL 7 the ſirſt and readieſt of the vacant thipends of the kick. 4 15 5 * 0 4 EY 

& mending and. Daene their 1 0 they purſue. Innes of Cockſtan,,; and the other be. 5 — 

ders ef that pariſh for They founded” on partial payments by repairing „ A 
3 | K and man and the 20 — 5 paid to the miniſters ſent there. by the ey - 2 
2 w preach 3 but, after deduction and allowance of all theſe, there was Hilf as. much in their” 4 "14 
band ns. would. pay the ſum given to the town, of Lanerk-; and a decreer, being craved a- is.” 
= them, compearance. is made for the Earl of Murray, "for whom it was alledged;- That © Ts 2Y 
be as patron of Langbride bad, by a& of parliament, the adminiſtration and diſpoſal of its 9 


"SR 
— 


went ſtipends: to pious, uſes, züd ſu the gift from the King and his Exchequer was 9 1 4 
7 he. was ready. 5 make applies en of it to uſes nearer home than Lanork bridge; and. 3 ell 78 "2 
"the way- he qualified his being patron was, that Lang bride. Was bur a pendicle of the Kirk =o 
bh Alvis,.and he being patron. of | Alvis, the arte matrix; he, by. conſequence, was/alſo 1 | 
1 of: the Kirk of Langbride, which was only diqqoined and diſmembered from it ſor ZN I 
he conveniency of the people, as chapel of caſe. _ Anſwered, Elte he were paxton of. : 5 1 
Alis, the. mother church, and . were but one of its daughters, Pet it newer 1 


mies him patron. .of Langbride, becauſe, - by preſentations produced, it appears-the. e 
dk Alvis was patron of Langbride, 1 ut INT in as vicar, even as biſhops. dd in cbeir 
mental kirks; ſo that this patronage - abolition: of prelacy devolved to the crown, 
and did got Accreſer to the Earl of ee and the bracard patronts mei putroni eſt mibi . 
1 does. not hold\where.anather patron is Known. The Lords found the Earl Was nor - —_ 
cron, and fo had 5 en tothe vacant-ſtipend of Langbride Sir George Mackenzie 5 25 8 1 ; 5 5 
in his Latin ple: 8, page 13. mews, that che Earl wy Haddineton, A$-Patron- bf; he _ - 3 
We miniſtec-of. chat ton, bad Reise the right of p . ihn ſecond miniſter, hoe 
bunch aud paid by the town, as beigg only an acceliory | conſequence Among opon.! th * ; . 9 
5 blk. % Sec it in Stair' 8:deciſions, 18th-Nov.. 1689; V ES 21 nl 
B © ZEodem F177 John Sheils,. brother and exerutor to WY STR, Shiek. tes” at . 
Be —_ py 5 Hed in our colony af Datien, in 1700, purſues the Earl of Crawford; . 1 
 "Provokt, and the other magittrates of that town, for. payment of the ann due for the half we 
| "after his incumbency by. the act of park, 1672, regalaring the periods of its falling due. *D hs 
Ane This gratuity, introduced by law in favours of miniſters, relicts and children, MW 
_  commobly poor, has only lace where the ſtipend is payable out of the teinds, but in babs 
royal, they are either paid by contribation. or gut of, their common good, the burgh af- 
ſo has Carpz cap, 8. de decimis, that anns are debita__ 


Jo ws. 


_ fording no xeinds.;. anc 


1 fals only z and it is known, that the winitters of Edinburgh, and many other bur ghs* 
rage have no. anns, neither did menſal kirks pay any, and by the. ſame rules St 5. 4 3 „ 
mut be free. .» Anſwered, The act is general, and does not except burghs more. than others; EE... 
;"and ale ler non diſting uit nec nos. And tho Edinburgh and other towns have not paid an- . ; 
dich acknowledgment. to their miniſters, yet they; redeem it by giving ſome equivalent fer 
it, aach prudently waved its being brought to a trial. Anch it is known, that royal borgls 
"having a landward. pariſh. annexed to. them, have ever. been in; uſe to pay the ann; „ 
dich there grows no corns within burghs to be teindable, yet there is in moſt of them. mor- 2 1 9 
| Lifications of reinds to help their ſtipendgs. The Lords, by a plurality, found all CY - „ 
5 included | in the ad, WWE paid by money. or vickual, and therefore found - A 
ado T 
February 9. Ma in the count e e . the Lads 8 nd ge + e 4 
» Lady craves allowance of conſiderable ſums paid to Sir Robert Blackwood, and others, WT | 
or-accompts furniſhed to the defunct. Alledged, No proceſs for theſe, becauſe preſcribed x 
bo ihe 83d act 1579; not being purſued. for within three years; and ſeeing they were not I 
1 by writ, and the defunct's oath not taken thereon, law now barred them from 
ing oven. by witneſſes; ſo all manner of probation periſhing, they were wholly extinct. 
4 \ Merchant-accompts only preſcribe from tit galt atticle of the furniſhing, but ita . 
+, the proceſs was raiſec and exccuted within three years of the laſt article; for, though * 
ide account. was preſcribed, if you reckon from the laſt article in my Lord Whitelew's 
lifetime, yet that is not the method. of calculation, for, after his deceaſe, there were ſun- 
5 articles fürniſhed to his funerals and family, and, the laſt of thoſe articles is within: the 
"I ears, and ſo not preſcribed, ſecing it muſt be reckoned fill -a current accompt what 
5 fiſhed only on his account_ for his ſervants. mournings, and other funeral charger, , 
| rs he was dead. Keplied, His death, certainly. interrupted the currency of the accompt ;_ 
ie make; the accompt current. in conſtruction of law, it muſt be inter eaſdem 5 
f Whereas: the articles here founded on to preſerve its currency, are, after his death, furniſu- 
= © his relict, and by her. order, and 0 begin a ſplit new accompt ; otherwiſe widows 
. n Wor Bae heirs and ec a; making OW: liable. to 8 
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| . Reg to himſelf, 
"as this 3 en 15 15 5 4 Bay 50 Wer 1 ee 9 enm ipſo 5 f 


\ farms contrabere videtur magis. quam cam herede;\ and is repute furniſhed*mothe faſt Mmonients 
WE vite antumerantur ; and it 18 not range thing in che analog bf law, chat the currency 
Me connected,” though inter diverſas perſonas; Tyr; 8. it, de- uſucap: the pofleſſion 51% 
1 * et bendifris continuatur to make uß the Pleſeriptſön; and, by Sur act of Beier, : 
161 7: more. ſeifins either of heirs or fingolar: tlveceflors, are cs died and connected top 
ther, tho“ a confiderable ſpace (beſides the" am deliberands) inerveenberwecn” them; and 
the preſumption of three conſecutive: diſcharges,” Hherarinp tröm al prece: lings, holds, tho“ 
3 be not all g granted by. one perſots: and ſo the Lord Mikes death did not break ﬆ 
=> "the currency of the accompts. - The Lords thought: the. caſe ilew, and "therefore" ordered | 
1 4 1 "Me to. be argued in their cen preſence-⸗ Vid. th chr ret?! l r 
io. 1509. lieperteg Robert M. Chriſtian contra Walter R IONS rt haik 
EE in London, and William Cuningheim his fackör Drwick Mehrntian, apparent heir ma 
 _  - Picceof kau cane Nek bi, ane the* fame to Robert M Cbriflian bis Uncle, in 
Ws 14699, and rurnga merchant: 'chapmai in England; and taking Ware d the value Of L. 40 
ee ;o Sterling from Williany Monreith factor in"London," he-rakes bond for the . 
A whereupon: he cauſes charge Him to enter heir eat to nis grandfather, whe died laſt belt 
a = Teized in theſe lands. of N fonk hill; and thei con-obtains: a'decreeti of achut Nation 5 
—_ Him! in February 170% This awakens Robert, Who, in July: Q wereafter, *compleats his dil. 
= Toes 9 firion, and. 1185 David tis auttfortby 'baſp- and' faple, and himſelf on the procuratory | of 
oy arjan : Where 50 NMonteith, the adjudger, , and he competing about the "Mails and du- 
_ Ties of 17+: ſaid lands, it was che by Nogteich, that'Roberr Vie Cheiſtian's right was iu. 
Tt con unttos, uncle and nephews and ſe did nör prove. its own narrative: to De -onerous, 
if it were otherwiſe. inftructed, add is latent Tight kept up anno ecapiendi ereditores, - 
13 Was de r, RE oor 5 hid 2 * ache led Se by my ac judication, Which is ſome 
8 e ee e and Jeifin, it 
j Ao TION. to The dare of 22 dif. 


10 he ian + ag have. 

Wor eee ka digs Py gray whe ke as 5 8 Feu 10 8 85 Case of Street and 

ow contra Maſon, zd July 673, where the Lords reduced a'di ſpoſition' he had made 

n fon, tho“ their debt was contracted thereafter, and declared him infamous. Auſtvered, 

1 Monteith! Was not ſo much as creditor at the time of my diſpoſi tion, nor for ſeveral 

+ 1 after; and the n have inhibired/and aGudged, Vet this is all but perſonal, +becauſe 

Vos neglected to änfeft vont leff thereupon, 401 having the 'firft compleat real right, I muft 

_ preferred 3 ; and Strect and Maſon's caſe toto cle differs from this, for there a Jong tract 

3 of correſpondence in trade preceded his infefting His ſon, an infant, of the ſame name 

3 With himfelf, Which infnared_ his creditors, and: the current trade continueck after, Which 

made them upon the matter creditors a6 ante, tho“ the date of their bond was poſterior; 

bet here, David M*Chriſtian had no trade nor dealing with Monteith for ſeveral years af. 

_- er his diſpoſition to his. uncle; and ſo the deed” could never be reputed to be done in defraud 

of Monteith, whoſe'debr was not then in being. N Preſirred the dilpobrion to 

. the achodication, the? perfected after che fame. 

| 125 ' Eodem ae.” The deceaſed Duff of Bracco, bois debts! ve Rieber 838856 I nochin⸗ 

__ _.rovl in L. 1000 Scots by bond, Braccoꝰs ſon, $6.4 his father's' deceaſe, ſends" His ſervant 
Wich the ball money, principal; and bygone annualtents, to Auchihtoul's houſe, and, in 
preſence of the ſaid ereditor,-on the 2 it February 1907, offers him the money, and counts 

fit don on the table in ſpecie current at the time; and upon his refuſal, he configns | it in 

tte hands of one Grant of Ruddry, to lie there, bs: be forthcoming to His uſe, and takes in · 

fſtruments on-the offer ang eon ignation, and proteſts ne may be free of anndalrent in time 

os + coming," and if any damage emerge, that it may be on 'Auchintoul,” the crediror's 3 

WMhat made him decline to accept of it was, that he thought the offer unſesſonable, being 

between terms, and ſurpriſed with the ſuddenneſs of it, without any previous adverciſement, 

ne knew not how to diſpoſe of it; belides,” there was a ramonr ten diſperſed, and which 


18 865 e 18. a: 22 el "ey N pe FORu . ane” made rontoray - 40 ["Xhar, . 


WK 
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„palm that loſs upon mim. Adehincoul having rajſeda' proceſs for pay ment dt was 


anſwered; The mödey lies configied,'you may take it ah eben 5 hu pfeaſe; get's accordinge 
the configned money being 'ordyned to be Tran fo. the. clerk of the proceſs, it was 
Auchintedl, 1 a not obliged to accept of it, and ſo incur not only the lols bf my. 


i ——5 fince that time, butTikewite the downfall of the” ſpeeies of money then "ore 
0 now prot 
or 50⁰ merks öf eienr loſs. Aich the confignatlon Lan Bever Faſtin for thir reaſons}: I, 


5 and cobfignech the me 


iey; and not co Bave made a voluntary conügnation in your'own te- | 


Pp —þ judge; OH n the caſe of wadlets, in the hands of the magiſtrates of füch a 'town': 1 
. wethöck Brbccon 7 having followed, his confignarion Was not to be regarded, they bein 


1 e 5 of Jolemniter Fara, et ob/ip naitone toltus Pecumiae debilae, 1.9, C. de ſelrtion. for. 

a 2 5 per partes won minima babet e And this Nenochius explains de atbitrarits 
1 eff; that it mult be % et 600% ignatio totius quantitatis debitae,” adeo ut nt uns 

wum defic et, tio, The confignator ſo far diſpoſed b 

| Fentitiro Captain ( 2 of: Elchics his houſe, 2 5 Was Braceo s factor, and ſo was all one 

A ff it Had been delivered to bimſelf. 4%, it was bur. a ſimulate: conſignatiom 3 : for 5 


pet int them, which could not be, had it remained conſtantly ſealed. 510, It Was but a 
eeuptidus offer, being at a juncture When the money was to be. eried don, vir, the Enabih - 
bees paſſing then at L. 3, 3. Scgts, were RN. after reduced to L. 3; and the duca- 
- X60ns, 3 Sc. were totaſly diſcharg to pals, aud ſome of it confiſted of the French 
+: ehny-picces ; and the fame Menechius is clear, that nec offeri nic deponi poteſt pecunia ' 
5 dae * men eſt guide reprobata, ed oft ae proximo reprobanda. ' Anfeoered- for 172508 fo 
| 5 I the 1 AR, He N his bond, bearſn ng monthly, -termly and proportionally ; ; fol may pay 


3 Where 1 muſt pay ſo much: conligned money ere 1 can lift it; bur if 1 find my creditor 


ſponſal man's hand, as Trap and Stair p. 333 and 148, ſay,” in conventional confignations; 


1 * Fw 


| = 3 if the creditor de not preſent, then law requires as. mmterpelletur. magiſtratus; where- 


1 3 Porezius ad te. C. de uſuris concludes, tat by fuch & confignation. omne periculum 4 


i ehe bag, than paid the fam, in caſe any of the money had chaneed to be caſt,” and the 


of the money was not for ſome months after, ſo that he had time enough. to have got it ex- 


2 ca 
_ Where a debtor comes ſhorr-hand to his creditor, and in an unmannerly way pre · 


7 Wn readineſs both to receive, and to know how to diſpoſe of it. Others ſaid, the thing 
may be legal, though Iindiſcreet ; and the plurality of Ae Lords found Auchintoul Was 


bob to'h: ad . of the ee and RAG . was legal, 0 ſo the loſs fell 
upon Mm | or a 


pe meſſenger, and Ancarcarate Him in the tölbogth of Edinburgh: Rolland gives in 
we 2 complaint to the Lords, Wich concourſe of Sir John- Johnſton of one, Lieutenant 
3 e my Lord Polware's dragoons, repreſenting, that by the late ack of the Britiſh 

©, Farliam 


. it is declared” no perſon yoluntarly enliſted in FE 5 9 80 N 5 ſol 
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 andfailing in rhe leaſt pundljo and ſolemnity they: cannot ſubſiſt; liberatio 


FE p 


the conſigned: money, that he.- Ts 


.S comparing the Tpecies then' offered with what is now produced at the Bar, there is 4 0 Ferit 


"of > 9 February *P 1709. 5 Mr Willem Roland beink ee bond to er Snack © 
metehant in Aberdeen i in L. 525 Scots, he cauſes apprebend him with caption by Archibald 


ht made laſt winter, intituled, act for the better! rectuiting her Majeſty's land forces 


55 We . . | 11 . 5 Y n Fg By 


ibired; and no better than bullion to be taken by weight which will amount ro: 1 ; 


5 * was oblatte inempeſtiva twenty days after CanMlemas, which in Aberdeen ſhire is no known. ES; + 
term for piying money, but only Whiſunduy and Marcinmas; and being incladed rien 
1 terms, X Was not bound t Teceive We” 240, It I refuſed; your. temedy was to have fuſpended, e 


dee; 3- al lepat confignarions being to be made author pretore, by an intervention . I | 


"hinged with current money, if he had not refuſed it. The Lords were all clear, that if 

Braeco had either taken up the money after it was conſigned; or any. way. meddled with it, 
ne we. Id be hable both 1 in the annualrent and the-downfall of the ſpecie; but this was not 
fically alledyed. Then it was argued if this Was. a legal vonßgnation. Some 


1 
n 


dt his own houſe, 1 may offer him his money,” and on his refyfal conſign it in any re- 3 : | 


dg chat out occaſioned the alteration. To the 5th it was anſwered, that the calling i in . 


ſentiy offers him his money, and if he be nor at leiſure ſhall inſtantly conſign it, this ought 
not ie be allowed, but there ſhould be a previous intimation ſome days before, that he may 


ee * le 3 Wok eden 20 "By 1 5 1 Ol 


ny time after the 1 of payment is paſt, providing I. pay him up his Z {ml 
5 N to the. day.” Jo the. 2d, No law obliged me upon your refuſal to put „ 
8 the f trouble and expence of à fal enfion,' and conf} Ignation in the clerk of the Pills hands, . 


lebitine amovetur; To the third, eftt the ee Ruddry thinking his own houſe not 2 
35 | 4 1 Had carried it te Elchies, as a more ſafe and, fencible place, that can never alter or „ > ER 
2 _ fringe the conſignation; for what if he had flitted, might he not remove the bags with 

himſelf: To the 4th, Efo there were any difference of the ſpecies (which i is very ſmall, not 

7 — exceeding 4 r Li 5 Scots,) Jet t that was occaſioned by Bracco's putting E. 40 Scots more | 
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8 Kent That e e Sienli Fog Bae dente was: not TY 3 


5 ole mot vr af, granting this gift ; but it bears a o for other onerous-cauſes; and ſo cannot . 9 
3 partial oauſey but muſt be a Ned right! The Lords repelled» both iber 1 
defences, zac declared. Vet ſeverals were Mort trying what bradmen the indorporation had, NY 


i dez mare wholly derayed3/and if there were any fill -remiviniog; and out of whit, 40 1 
fun and ſtock they were maintained. Man „ 12 b 1 11 © 


4. 54 A Ter 5 * Ws 4-4 2 2 5 


= Follem dice. Mr John:Bonar-of: Greigſton having been declared farbt bh idioe-by - 1 — 
tbe Lords, about ſix or ſeven years ago, and ſo found by an inqueſt; and Maxwell of Le. 95 4 


3 being named by the Exchequer, his tutor-darive for 3 — bis estate e. | 1 1 
ing foiwelve or thirteen hundred merks per annum, Margaret Bonar, his brothers _ "OY 
. line; purſues her uncle and his tatot for an aliment, having 8 ow 2 
no ather wayne ſubſiſt abide; and ſeeing his eſtate is ſufficient to aliment them both) 5 125 i 
As but resſanable the Lords modify the ſame to her, being as yet an infant.  Alledgid, PIG, | . 
Mun nonkat, we is either preſumptive or apparent heir, ſeeing the lands may be ate Þ 1 1 
beit male. a fte they werte not, there is neither Jaw nor practice for aliment in ens 
_—valq! ob our ats of parliament. have' ſdftained ſach proceſſes a at the inſtance of flars agaihlt 5 
Aifer ters poſſuſſing ; the greateſt part of their eſtates, but it was never pretended that a ft „ 


Wing the abſolute diſpoſal of his own eftiteican be burdened with an Aliment to his 3 A 
bent lin, on che pretence of à remote view-of ſueceſſiun. Anſwered, The ſpeviality hee NT: 
ing rin 0 8. aliment is dis fatnity, by Which he is fo. bound up, that he can 5 e 


% A Lion nor alienate. andi ſo i uphn the matter a naked liferenter, in which caſe the ativer PEE 
_ _ -party yields an aliment may be craved; and ſo it is but an-caſy extenſion of the law, 4 2% 1 3 
alule ratianis, to a caſe equally favourable ; hd the Lords hade found an Elder brother bone 

ſupen jurt naturde co aliment his younger brother, 24th Jan. 166 3, children of Watherly; 7 ONE 1 

i Ah one 6 56, Rod gon Row: andithere is as good reaſon that the uncle (who: _ ” FE 805 Rt. - 

N _quiresno:more: but an alimegt himſelf) «ſhould maintain his poor indigent niece: ue | 

Lorils thaught tlie demaniizaliogetherinew, without law or precedent, and that the cireum . 1 | 

al ce of as faruity dich nöt alter 1 the caſe; for he might; reconvaleſce, and this might” be 4 

d anwelligraved if the far were an infautz wh "could be maintained on a ſmall expenee; and 4 1 

_ "therefor found ni ground for modifying an aliment in chis caſo, Day aſſollzied the defender wo 

3 from! the libel," as allogether irrelevant. )//CCCCͥC0¼ ˙iĩu 

Bo tr february. 16,709. Brace uf Kinpaird having à coal adjacent» 1 Eiphinſton f 3 Ei e 

ü 3 rel's cal ) Quarrel. \bycan interpoſed truſtee, gets a tack of Kitinaird's cab and works a 3 

level pattiy through: Wann Sound, and party through his own; to carry off the water 5 — SY 

from both cbeir cbals ; bot this tack expiring in October laſt, Quarrel Bigs up and cloſes 
„the mqauth of ebe ſuid <oaldevel „by which the water in ſpeats does regorge and reſtagnate 

5 x, on Kin naird's con coal, and is in hazard of drow ning it. Kinnaird gives in a ſummary 6 + 7, 20 

_ he Warp craving, that Quarrel may be ordained to remove the ſuid ſtop, open 3 1 
14 level und let out the dam, and repone all' things as they were in ſtatu quo in Gddaber * 

"MY it, zar the expiring; of the tack, there being Periculum in mora, and he in damno vitando . 5 

Wherdas, Quarrel was in Jucro cuptando, that he having the ſole going coal in that part of 5 

ect. might have all th&-fale, and none to compete Wich him to keep down the 1 

price to a feaſonable rate. Anſwwered, The conl- level now in controverſy is all in hve | T2 = 

des ground and was wholly. made and wrought by himſelf at his own expence, and — 
his conveniency, whereof Kinnaird ought not to plead the benefit; for, quiliber Poreft fm. 
ene in o in propriam utilitatem, and for his own e tho? it conſequentially WW 

didi che detriment: of his neighbour, providing it be not done in acmulationem vicini: But fo 1 

i = by if. L did not {top the current of this water, it would much prejudge and wrong me 
down coal; and in ſuch a competition, where it muſt either wrong you or me, law and 1 
reaſon permit me to conſult my own intereſt, and prefer myſclt firſt. Put the caſe, I farm "7. 

a loch or other marſty ground from my neighbour-hericor; by a leaſe of ſeveral years endu- 
nac, and by cutting thro' my own ground: adjacent thereto I drain the ſaid \marſh, and 
make it good paſture and meadow. When the tack is ended, may not I fill up my ground and 
duch 1 Hod cait, and will he pretend to ſay you cannot, for it overflows my ground, and 
turns it to marſh again ! He cannot hinder me to improve my on property, ſeeing I do. | 
bim no injury, leaving his ground as I got it. If it wronged him without any advantage „ Sol 
| "teſuling to myſelf, it ſhould. not be permitted; for malitiis non eſt indulgendum; but if I im 
Provo. my own land thereby, he cannot complain. See the caſe 6f Haining draining. bis > ll 
loch into Tweed, and thereby prejudging the ſalmon fiſhing, obſeryed both by Sir George — - If 
© M*Kenzie:and Stair in 1661. Replied; This attempt af Quartel's being new, it muſt be 9 
opt noi operis nuntiatione; and the Roman law introduced in ſuch caſes where there was 
appearance of damages cantionem de damno infecto; and I crave no more but that my coal 

3 may continue in the ſame ſtate and condition it was in when he had it in tack, at the time 

Ale. ſeft it, and not ruin me, that cum mea joktura ipſe locupletetur, and get all the file of the 5 

e for inferior ground 0 owes a natural ſervitude to the 6 Ts for carrying off ite + ; 
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. dhe upper mill 4 in back water." The Lords thaugiu, if the level was ſuſſicient to carry off 
ie witer coming (from bath coals, abet it thould not be dammit upiʒ but kecing it wW .— 
merrongly alledyes, that in Winter, and- in time of ſpeats, it could not ſerve both; therefore 
A 5 

doc pointed a viſitstion to de made on the ground of both lands, to ſes if the level could 


1 Dy” 1 ove both, and left Quarrel at liberty to remove the, 11 or not, as he pleaſed; but with 


wis certification, if he was ſpund in he wrong hen HS: eport thould-come. to be adviſcd, 7 
= £3 mw hey would modify.Kinnaird's dæmages againſt bim. POO DAE HCG. bro, „ 
=_ Spe Eudem dit, Lord Forglen reported; Jane Burner, . FOR: huſband, contra Mr. Alexander ; 


= 0  Arbathdot, alias Mait land or Pitrichie, one of the Barons of Exchaquer, and Young of 
1 AKAaldbar, as repreſenting Burneri of Craigmyle, ber brother, ont his ground, that Craigmy 


8 her father, granted her 4 bond in 1667, when ſhe. was an infant, for 3000 merks, and 
3 hy . _ , thereafter in 4679, anather for 4000 merks ; and ſhe craves: payment of | the-ſums i in-both 
1 5 ag 155 0 zo0nds, the laſt being only an additional proviſion, (ſuch as her other ſiſters go got), and goes 
= 5 ; not bear to have been in ſatisfaction of the firſt; and therefore both muſt ſübſiſt. lege, 
| 8 he” Thong h- they can inſttuct the laſt bond Was granted in laliv, and fo:reducible and the fir . 3 


= 955 was. 2 a delivered evident, and ſo mill; Jet they: are willing to acknow lege the = 
| Ec . "bond;//althe? containing the preatelt ſum ; but then the firſt muſt be reputed: as included 
= - So . - therein,! ſeeing the ſecond brars an expreſs clauſo, thatit is in ſatisfaction of all he could 
erste ſo che ſecond is 4 clear innovation: andichange of the-firſt, and an implicit 
1 „ . cement and re vocat ion thereof, and lo cam never. N 0 a8 e and * pa ite 1 


5 debitor non præſamitur donare, 8 was found, 2 
8 2 in 1688, the Lady Yeſter contra the 3 Lat u 
= 1 Fange and mote late] „Earl. 


1 55 arr 
ES: px ar ate "Pas e eltates grow, 
—_— > fo ey 3 ro Org 5 an 2 np are all fultained as diſtinttas liberalitates, as; Juſtis 
mia decides, I. 7. Ci de et N conform to Which, Dury obſer ves. the .ords. 
„ _ frequency. decided in his time; and the firſt bond bears to be ven by bim as 
WW tutor. and adminiſtrator to bis daughter, and to be juſz ly reſti ang owing, which im · 
portes a clear ground of debt; and, the clavſe; in Jatig alia does not recal the firſt 
>, bond, enleſs it Bad expreſsly, mentioned it, ot. had bore. to, be ih ſatis faction of her portion 
natural, or bairns part of gear; and it excepts what he of his own goodewill ſhall fart her 
die het, which may well enough be applied te the firſt bonde And the e for the laſt 
bond allenariy was not a paſſing from the firſt, eſpecially ſceing it was not then, in their 
docs, - Repied;: Phe cleuſe bearing to be as adminiſtrator, and juſtly reſting-owing are 
. worde of ſtile ; for 4 father, both jure natur ae et ex lege, is bound to portion his daugh- | 
ter; and unleſs they ſey the had: a ſepdratum preulium aduentitium, coming to her en bonis | 
. 1 or otherwiſe than by ber father, the firlt| bod can never ſuſtain ; and that is the 
_-cale of :Juſtinian's law 7. above cited; and the enception of his good. will muſt nut, with | 
Janus, ſook back to 4 bond ten years prior 8 but, in natural Jenſc, imports hat he may 
freely beſtow an her further after that bond, but not what, was given before. The Lords, 
in this eircumſtantiate caſe, found the fuſt bond included in the ſecond, and · decerned alle 
nurly for it, and its bygone annualrents, and that the Grit bond was annufled and revoked 
by che Flank: 1 e contained 10 the: Jecond,:a ang d the other grounds above men- 
tioned. 


5 464101 e . W 0 


1 tb. 1799. "The. Ducheb 5 Welch contra: e The 0 Mr. | 
Hi Seri 1zeor — Mette ſor many years, recei ver of the Ducheſs's rents and at his 
Heath debtor in a conſiderable balance of L. 49,000 Scots; and having cognoſced the debt 
before the comiſſaries of Edinburgh, her Grace now purſues Mr Hary Scrimzeor of BU / | 
chill. his heit, on the paſlive titles, for payment, not- uf the whole debt, but in quantum =. 
cratus by his n e to the ſaid. Mr David, the debtor; in ſo far as Mr David having 
made 2 diſpoſition- of his eſt ate to Mr James Melvill-of Halhill; and that deed being qua- 
rellable ex capite lei, Mr Hary, for validating: and. fortifying the ſaid difpoſition accepted 
„of - 5000 merks, and granted a:renunciation| of any;pretence he had in favours of the faid 
- Mr James Melvill ; and the Ducheſs inſiſted only for the 5000 merks which he had got for 
 aenooncing her debrof's Tuccellion,' and extended it no farther. - Alledprd, to he had got 
a gratuity for renouncing his intereſt, the fame can never infer. a behaviour as heir, ſince he 

tid not. prejudge-the creditors, nor by any poſitive. deed tranſmit or convey. any thing to 
hich he wight ſucceed jure ſanguinis as heir to the defunct, conform to what the Lords 

. ah ae 1666, Scot contre Ah: Os hs Auchinleck, N te * N 


, was 
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Fach mn prejudice of the eredirors; : for that bay" being in e, either the apparent 8 
ber or his oreditort could reduce the fame ; but this tenuseistion is equivalent to x - 
nd ratification : and it is  indubitati juris, that the apparent heit's conſent validates. a 
non müde on deathbed ; and if apparent heirs be overtaken. on very ſmall intromiſſions, - (950 


woch more ſhoold he be able, who has got 3000 werks ; and it was ſo. found. lately. vo 

twirxt the ered ors of Laurence Ord and John Läghitfost. Replied for Mr Hary, de was 

_ bound to difpute hoc loca: "what his renunciation would import, and it would 25 5 4.8 
the credirors action uf reduction of Mr James Melyil's . diſpoſition e capite 


nd; by bw, /40gh decißon in Stair, 19th Jo 566. Nevoy contra Balmerino, they — - Ms 


Wl appatent heir's getting benefit by a tranſaction did not make him liable, unleſs he had. 
Jones deed that communicated the defun's'right, and hindered the creditors from afeQing . 
It, which cannot be pretended id thiß caſe. The: Lords ſaw this dipped on the eſtabliſhing * 


nd? introddcing of a new paſſive title, which is not to be done without great . 


therefore: they ordained the canſe to de heard in their on preſen e. 
Soden die. The Lord Juſtice-elerk reported the Eat 
- Haddingron-” Of old, when'the/-burgh of Haddington fitted their Aquit 1 in .exchequer,: . 


= paid L. 13 Scots, as (their) burrow-maill due to the erown z bat 40 ſhillings'Scats of 


is being given off by the crown to the abbots of Dunfermline, chey paid le Lg 
Scots to the crown, and got deduction and retention in theit own, band of the 40 1 — 


ber off to the abbot. In King ames VI/'s reign, all theſe feu ⸗ duties were raiſed and 7 


mented- with the alteration: of the value of money, to ten times more than they paid at 
firſt: 8 ſo that, for the L. 13 Scots of old, hey now pay L. 130 Scots; each twenty il. 
fine being r ten pounds Scots. Tbe abbot's right on the fourh- ſide of the 9 l 
uote L ord bs mu he an the 75 05 wok 5 bis 1 lg — 1 


= A tet of WIA. 
that being preſcribed. »Aledged f 


3 made of the crown- revenue ee it to a e proportion,” yer. 1 „ "i 
uc 2 5 SOT. 75 


dean never operate in favours of the abbot and his ſucceſſors, who. are only private parties, 
the reaſon of the augmentation, viz. to defray the neceffary exigencies of the government, 
N quoad them. Likeas, the Earls of Lauderdale have ſo underſtood it, by accepting = 
2 ſhillings: Scots, as by their diſcharges appears; and the appropriation of 40 ſhillings . 
their fen duty to the abbot, made it become jurit privati, and could never be raiſed to any 
_ bigher ſum, withoor the town's conſent and approbation, which is not pretended; and. 
_ thouph/40 ſhillings in our ancient times of frugality, went farther than ten times that for: | 
| does haps yer that can never burden the ton of Haddingros, 
rtionally. ' Anſwered, Their Aquee in Exchequer is opponed, bearing, that out 

"of gh regs 15 they get retention 40 ſolidorum monetas onergtionis pracdietae ; ſo the 40 


ſaluings muſt de of the ſame ſpecie and value with the L. 13 paid in by them to the Backs. - 


quer. Läkeas, the Whale L. 15 is originally due to the crown, and the Lords of erection 


whoſe | expence has ä 


haze only right to theſe ſeu duties under redemption of 1000 merks the chalder, fo they 


= only in the King's right, it muſt be all money of the ſame kind; and though the 
tight 


redemption is now diſcharged by an act of 'our laſt Scots parliament in 1707, yet 
en off inſpiciendum, that it was redeemable -4yd under reverſion: at its firſt conſtitution... 


_ The Lords found the 40 ſhillings due to the abbot and his ſucceſſors, muſt be the fame, 


money with that paid to tt the Exchequer, and fo, moſt have the benefir of the converligg and. | 


__ Loghnienrarion; N 
ae die,” The cauſe e e 70, re eie Basgbur and the Lady 
: =" 1 gut on; being this day adviſed, the Lords, op plurality, found the accompt not pre · 


bor that it only commenced from the laſt article, albeit it was furniſhed. after my 


. 4.508 
;& 


Eft Whirelaw's death to his funerals, and neither to his heir nor executor, in which caſe 


5 n more: ground to plead the currency of the accompt, but only to his widow, ſee - 


: d it Was for defray ing the funeral enpences; which the Lords 9 all one wth: my 


Lord's own debt. See this interlocutor altered, rith-Noy. 1709. 


Fiera 21. 1709. There being a competition for a kirk ſeat e * Taylor - 
2 writer; claiming it in right of his lands of Pitcairly, and Lord: Lindores, as patron, it was 


. 


chenden a againſt obe of Lindore's wit neſſes, that he was igſamis infamia fafi, having con» 


feſſed He before the kirk · ſeſſion, and ſatisfied for the ſame. Auſcuered, Nen relevat, 
* 9 been purſued (criminally, and convicted by a legal ſentence of the crime, 
; where |his/confeſlion 88 the kirk would not be ſo much as eſteemed a probation, if he 


bud 3505 it. The Lords en what was: 1 in . Paenitentiali for exonering 
5 VV 


unless he h 
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3 . 48 4 withyeſs, r be 500 e chat e eee wer —.— . g 
| ha . In'thear. fins; 5 and therefore repelled-the-odjeWion; wiileſs: he-hac been convicted in a civil 
5 1 court." wee e TERM 15 TOO CAE 1 7 Wee n ant . Seth 1 
. 8 . 1 reported Mrs Rule contra Prbeſeh plarhn bir: to-the-Gigner. Mr Robe | 

| 3 0 : LY Rule late miniſter at Stirling, standing infeft in the lands of Peelwalls, inſefts Eliſabeth 
= - 85 5 5 _ Campſie his wife in a liferent-annufty 'furth thereof for L. 0 Scurking>per-anmun,. . 

e purſues 2 poinding of ehe ground contrd''Parrick: Home; and the other * 
"2 — albdge2 he ought ro be preferred,” bath” upon his" volt wary polition from her 
5 | © as heir,” But ewe on bis legal diſigence 
- pecially ſceing her huſband's ne cent ens Wall; ä — wrong OS 
=. 5 ics Þ © having taken a ede t of klare conflat from Home of Plendengeſt in 2676 5 whereas, the 
= 3 Hands of Peelwalls: were truly s park of the Jordſbip of Haills, and fene duty the Earls of 
_ _ Barhwell to one 'of the ſirtame of Rule, and on the forfefture bf, Hepburn who married 
2 . 0 0 g fy Queen Mary, it returned to the crown, and was: confirmed ito; them by Kiog James VI. in 

8 1 and thereafter gifted to be Stewartsb ereated Earl of Bauwell. and came by pro- 
3 5 Kipgntön, and Re fam to Sir James Stamplield, and was aeg. 
| 3 0 aq" Os 2 roup” 'by. Sir David: Dalrymple; who purſued: both} the telict and Mr Home in ano- 


„̃!t . improbat ion und non. entry, ſo that ie had no other way to ſtop it. but by offering a a 
5 ES charter; and fo there can be no poinding of the g ee her huſband's null infeftment 
5 5 | 7 - 'h from the wrong f ſaperior!- Aiſwercd,” By acetiarter from Charles II. in 1 663% to Home 
= 5 = N 1 Plendergeſt, 5 5 the reſignatiom of/ Home of Uinchill, it appears Peelwalls is def igned 
g * 5 EG "a part of. the barony. of- Plendergeſt; "and: -aceprdingly the purſuer's bbſband. end authors Een» 
= . tered by him, ; and Remon of Lambertoß wh djodged'the right: of theſe lands from him; 
1 ätick fo they have preſtribed the ſuperior!” y of /thir fands -f Peclwalls, by being in _poſſeſ- 
| = "Wo thereof theſe 4.5 yeats, even Hnce the date of the charter in 166 ; and as to the lands 
= Tine of: Haills,” ommiſfaty; Home- ſhewed ng connected p greſs from the forfeiture of 
Fr Bothwel in4567, don to his own: rights” Replied; Plendergett's: charter in 1663; foiſt- 


a = ing in 1 Peelwalls as'2 Part rt of that barofy;," is grofs and palpahle miſtake; for; Imo, Lint- 
| 3 5 ti 1 ſeifin,” on W ole reſignation” it proceeds, makes not the leaſt mention of theſe lands - 
_ , of Pedwalls: arid fo be could not tranſmic them to Plendergeſt. a do, Plendergeſt is called 
4 116 husband:land; whereas; if icomprehetided: Peelwalls;: it behovech ta bea 4 husband - | 


1 8 und. ſeeing” Peclwalls alone wa- un eighth husband-land3\fo it is obvious that, it is no part 
i" 5 of the barony: of Plendergeſt. The Lords thobght börh parties ſhoold-produce what evi- 


W 8 58 they had to clear Who was the "true ſüperior; but it was Kata by ſome of the 
„„ ek Mr Home's 'Giſpoſition' from the purſuer fon was informed to be burdened 
5 1 8 . With dis mötber's liferent, anch a part of the price retained for purging: thereof. which Was 
— Y NS her right, and ſtops bis meuch, *thar»be-cannor object this-nullity of her 

"Iiisband's being entered dy the wrong i ſuperſor ; "therefore the Lords aordained that point of 

fact to be tried. and inthe inean' time boi e merks tu de paid Abe deswirt and, 
WM 5 1 he It f April for her ſubſiſtence?” FE Op r TE a en 9 10 Cats (TS 2 
A ©: Eotdem' dir. Sit Alexander Brand's ſoh „by a 4 commiſfon from bis facher. gave in a pro · 
WM 5 5 Eng acl *for remead"of law 16 the Britin parliament” againſt Gorge: Mickenzie-ofiStoneby ve; 
FS | 0 Augen. the price of the arms due” by Sir Alexander, and the tack· duty of Orkney aſ- 


5 


* Y "Ngned to "the Fri Pen Re he: : contended} was paid ems de a owing 70 bim by: the! . 
OF. 8 . 2 . JC et DTT IO Biet 

Is Wb ww 173 15 509. A R - from: of Ogilvie of Boyn ee the Ear of Seafield. | 
Bs he Earl: bens donstar to the ſingle -and'Vifergnc eſcheat of Ogilvies elder and younger of 


A 5075 the other ereditors raſſe a reduction of the execution of the horning, the ground of 


1 the gift, *becauſe -it neither bears a cop Heft, nor delivered. "Anſwered, T bis/is/no-nullity, 
1 for it bears, „ the meſſenger left a Juſt and authentic in the lock of the door, and tho” 
= the" word «copy” be omirtod per incuriam ſcriptorii, yet it could be no other thing but 
=. he copy, -and” may de ſupplied, as well as the byes may be interpreted tobe three oyeſſes; 
Aud anthemic 18 4 word of Wande lignißcation, according tothe ſybject; matter to which 
= it is applied. In che laws of the Code, an authentit there is underſtood of authentic le- 
4 * Ws conſfitytions; and'ſo-of the ſeriprutes; and here, Whatfſenſe can be affixed to this 
1 adjective but the ſupſtantive. Coy. Replied, Phe mentioning à copy is inter ſubſtantialia 
—_ | -of a citation, and hornings*being'a-penal confiſcatian of maveables' are to be ſtrictly taken, 
=_ fot the elfe of indigent debtors; and not to be extended. The Lords found it 4 yore omiſ⸗ 
—_— „bet, and therefore repelled the nullity, and ſuſtained: the execution, 
Dioden die, Stewart of lnvernytie, having married à daughter of Sir games Mefcer 18 
1 Aldie, ppfſues for her- tocher, which ended in a ſubmiſſion and decreet arbitral. -ordaining 
1 them to pa y 26,000; merks. Of this 'deereer, Sit Laurence: Mercer, now of Aldie, raiſes a 


1 15 ae os ſundry nullities; 140, That it was a ſum far beyond what the eſtate could 
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ore he rect ries; har this fubmillon bein 3 of. ill Schatte 
ties berwixe them, yet kbiters had only decided one: = and left the others: ans). „ 
. age, That, they had deleguted: = es power of pmlging on che article of the ali- 145 by 1 1 — 
_ mints and referred it to the determination of the old lady .tor her, deciſion rherein, which o 1 
ußiters ite power to do, induftiria perfonalis being lected and relyed on in fuch caſes, A 1 
lien or ip vernytie, thut thougb che ſubmitſion! bore 3 "I clauſe;- yer it was only. $ID As 
{ena groad the quota of the xacher; Which was the. only. proper ſubject ſabmirted; and:was / thy „ 
— accordingly determined; the other article of the aliment being inconfi derabls.; and. here — | 
ie Laas decided, -20th. March i 630% Stark coxnira Thumb, here a deerect -arbictal _ = | 
fu geg good, - tho only deciding one particular, and _remitcing the reſt to the judgwent- of "6; 
| = and lately 24th. December 17%, 'Crawfard ann klamilton, where the = | 1 1 
1 che stbiters had gone ultra vires, yet ig II/ reftrictcd/it, the:Lords' © 1 
_ would not annu} i it; e pt guoad exceſſum ; and dy the late regulations, - A deereer may be. 15 
oOßenech on a nullity grad a part, and yet land, g to the remainder, As to: the 2d 7 BR, ET, . 
noh, it; Was denied, chat the reference. of the wimenr was not the appointing of new 72 5 5 | 
iter net the delegating their powers: but -only. for. explicating the exccutive-part: thereof, - 2 =o» 
_ which the law pe mits, l 32. 516, 0. de recepte {arbiter aixerit ut; arbitrio Pablii Marti, £ i 
; 7 14 tradatur vel; olf dutur;- un parendum e/t ſententiae, jult as if a ſubmiſſion be a 7 5 | 5 1 
9 "relatiqn to the fale of lands, and che arbiters decern-them to be ſold, and fix the price, but A 8 F 4.5, Rr 
| een e draught of the: diſpoſition,” and the ſofficiency | "of: the: progreſs to be achjuſted by 2 ll 
die patties: lawyers 3 certainly that: reference would never annul the decreet; and no! „ 4 
3 4 . cal it 30 here. Aaſcbered for” Aldie, Thx it cannot be preſumed when one ſubmits all. 5 +: 2 
_  Sehateable, marrers in general, it ie heit elign Kill to leave the, ſecd. of: a-new-plea hebind, 855 5 
FL bot? Tat! her to have all the grounds: ar debate fan, taken aẽway; "and is nt IM 5 1775 — 
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e ee ts een Ne en bone; alt 8 15 „Gordon 915 AY 1 
- ever pretend to more than they confirm; and ſo the Lords, on the 1 Feb. 9 *Fors 5 5 
IF th contra Paton, found the father had no elaim d s own child's 
he had neglected to ſerve him heir! to his mother. * Au red, That Robert ay Legg 12 . 1 
5 only furvived the Major, bis brother, but likewiſe! being confirmed, he had a clear in- 3 5 2 
- tereſt in the whole executty jurt Fang winis; add JJ. price, . _- 
n noways fraudulent, -beipg* then ſub judice, and undetermined, whether" „„ - 7 
| Efecutor;orito the heir 5 and ſo ſoon as the Lords found it moveable, it wus eiked. And 5 OY 2M 
though Robert was then dead, von refert 5" for bis legating is all one, as if he had afſipned it 
of 4 writ inter vivos, in Which caſe it "would have” carried" an. And the parallet caſe was 
_ found; Hart Feb. 1662, Balls comes Wilkie, here the ſhare of a! teſtaſnent ünenerutei 
is found to tranſmit, without necellity of a new confirmation ad non txeruta. See Mac: 5 5 
_ kennie's: oßſer vations on the ſaid act 1617; Stair, 1/1. Executry, 5 51. and N re 3 IJ 
e Ker. A And an eik to a teſtament being but an atcefſory,” it accreſces to the'principal - 5 5 
8 as every acehfſorium ſequitur fim Principale; ſo here the price eiked muit belong : 
© ro Robert, and muſt de tranfmittec by his Jepacy to the Lady Grange, his fitter. The & 
Lord found, ſeeing Robert was confirmed one of the executors under proteſtation to ek 
id thr it was not then clear, whether the price would fall under the executry or not, bat 1 "= 
was ſo derermined after his deceaſe; "char his tranſmitting it tö his ſiſter by teſtament, gave „ 
1 his mare of the price, as if it ned been . eontmed in ee ghd was Fe, „„ - 
tho he was dead before the ſame was eiked. )) SEP Md mal 
3 . 9. 1709. Join Herriot in Dirleton "AN Witt t Hamilton of Reillbouſe; ad „„ 
Agnes Birny; t the Lady, being infeft in a liferent-annvity' of 1000 merks per annum out of „ Ol 
1 lands, ſhe and Mr Andrew Rule, her ſecond” husband, poinded 3 „„ 
Ocober laſt, for her annuity due fer the crop 1708, and upon his ma payment diſponed -_ _ 
1 the ſame ro him. Captain Hamilton of Reidhouſe, the ar, pretending that Herriot's ren 11 
de much more than pay his mother's annuity, ſejzes upon the tenant's corns; and carries 
them to his girnels, and ſells and, diſpoſes on" part of them z*whereon Hetrior; the renanr, — | 
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Hurſues him for a ſpuilzie before the Juſtices of peace, who! ordained Reidhouſe „ 7 
4 mſelf not to intromit with, nor diſpoſe upon rh victual, till they met again „„ \Þ 
- {of June; at which day there eing no dier, the tenänt advocates the cauſe to the 85 a 
Me Lo ds, "= Reidhouſe at his or hand ſe zes on the victual, and ſells 30 bolls of it for ready = 
| ü money: whereupon Herriot applies to the Lords by bill, complaining of this unwarrant. 5 
- able e 6b ; and if he, as an officer of the army, ſhould g off to Flanders, 7 SY 


be deprived of all remedy and redreſs; and therefore craved the victual might de ſecured,” © 3 
both what remains; and what he had maſterfully carried away, and be rouped to the beſt 15 5 
avail, and the price conſigned in ſome teſponſal perſom's hand, to be made fortheoming/in; 3 
the event to the perſon who ſhall be found to have beſt right thereto. Auſwered eis 

| [ houſe; That the tenant's rent was much more, than paid his mothet's annuity of rooo/merks, . 1 

and 8 which ſaperplas he had the only undoubted right and by his hypotlieck, as maſter 

bf the ground,” be might not only hinder the tenant to remove the corns off the eee 8 

| 5 bot intfomit therewith, eſpecially ſeeing there was a ſtanding: ſubmiſſion,” yet une a. 
tit them; and char the juſtices of the peace did not meet on the 1ſt of June, was none 
ol his fault; and his mother's colluſſon with the tenant can never prejudge him, ſeeing her 
bpoinding Was preeipitant, before the term; and the appretiation of the corns was far below 
the prices the ien giving, and all contrived/to "Gefratid Him, the heritor. The Lords found, that 

1 dhe, maſter,” in fight of his hypothecation, had a power of detention of the corns growing 

don his ground, that they could not be tranſported elſe where till he were farisfied orfecuredy ; 

but that he had no power to intromit or diſpoſe thereon; till he had a ſentence We oY es 

"bis debt; and that he was in mala Fae to carry them away after he was cited in the: ſpuilzie, 8 

and ordained to ena& himſelf to forbear meddling with the corns in the mean time ;"and 

directed a commiſſion to Mr Alexander Hay, and John Hay of Hope, ſheriff deputes . 

, Haddington,”ro roup the corns yet remaining, and keep the price for the uſe and behoof of * 7 

any chat ſhould: be found to have intereſt at diſcuſling of the cauſe; and for what Reidhouſe 

bas ſummarly. intromitted with at his own hand, ordained him to find caution to make tze 

- fame forthcoming, if the lame ſhall not be found to crore to him, but Ane ee ſhall. | 

inſtruct he has paid bis full rent. Vid. 8th Jap. 1712. N 1 

June 10. 1709. Lord Cullen as probationer, op klage of Lord: Philiphauph deceaſicld 8 1 

'teported Inchcouter contra Lord Mountſteuart George Mackenzie of Incheouter _—_—_ 7 

the Lord Mountſteuart as heir of line and tailzie to Sir George Mackenzie of Roſchau ng 

Advocate, for payment of a ſum in a wadſet. Alledged, No proceſs agaiuſt me, becauſe 


te Lady Langroun, the co-heir of line with me, is not called, as ſhe ougbt to be. u. 2 
ere, No beben of citing her, for your tailzie is expreſsly wich the burden of all the A 
(lebts, and fo you can never feclaim. Replied, All the heirs-portioners muſt be brought in- 5 
00 the field, for the other I have e to exclude ye e e are enn bt: 2 

RE” 5 whe, 95 5 2 DO 8 1 e * | e ; 
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Lords: would: not 8 „ « 1 citation, ber 6g 

1 will ears of lige alle W ig and granted diligence ſon chat eſſe A n 
deine gone, then allowed the-procels to:go . ä 
dds Se, Hie alſe ceported Gardner and Riddell. apaindt. Williamſon, KY contract 1 | 

RO. the 170 Riddell ſells to Williamſon. Brown: and Sores 68 dozen of glaves, at ten ſhillings A 
Stering der donens and which! are ta. be ſent to Dantzick with the Gel. ibip-thardhall offer: - 
3 and they are obliged, conjunctly and ſeverally,. to pay the ptice. The goods Never being ; 
Bt Williamſon purſues Riddell for his damage et lucrum ceſſans,. through bis hot . 
X⁊ͥLd̃ tꝰͥ.́ ꝰßʒ damage, | for per. me non Hetit that the contatt-was.no = 
 fulllled, ſeeing vou did vor provide, noß ſeck our the ſhip: to. tranſport them; neither dig 
| you-tempeſtivs require performance, but oni after four or ve years. ceſſation,” required is 
"by r Ado, It was never a co perfected: bargain, in ſo far as there 
. 5 _ debtars in the price, and only two af / them. ſubſcribed, and. I entered into the. 
_ 8 8 ' tranſation/on- the- faith ol all the three; and. he, who refuſed, Was the. perſon 1 truſted to 
1 more than the other two, And Preſident Spot tiſwood, in his Practics, fit. Contracts, SP. 
* 735 7 4 75 {in . n 18 an, l a 7 e null, and not obligatory, - 
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„ Fur 44s 1709. A 3 We _ Sens Hd kill eee 8 
Fe 3 rn il 4 tight of fexvicude. of digging. peats out of it. and Mr Joha 
een e, Delvin, and Fraſers e Dumballoch-aod Ninnaities, neighbouring heritors, 
allad : | 208 do a. property, without the burden of any 
| - fer ( there ant mucus) ee rack d, one n the inftance-of the town e | 
bs 5 +IM find. they have a right of commonty in 1 "theſe hin and wales; and the other 
SR at Mr. Mackenzie's. and: the other heritors inſtagce-..for declaring their right 
LE of propenp in Aber bounds, Jang. e 2 and, immunity e any, bel. 
= : 2 os pen an m of that moſs. Both parties were allo owed to. adduce' what 
=. | | | | | propert7 Or. 1 in the greund 


3 Es  - onteaverted,: 5 MY alſo, If and. pertinent of hel relſpecti e Lund, and their mutual 
dannen ee King Their right, produced a charter 
item Viag Ja e V I 4591, . eee Gs eins from King Willem he Lyon, 
Ra. and auf ublequene —— aud-giving them the power, . and liberty of paſturing 
1 e goods, pulling Aer e and winning feuct, feal, feurns, peats, divots, turfs, 
time, olay, mortar, 4 and ſtones in the bills called. eee Capelle, Se. which is the 
1 ech lands NEW. in que ion; and led witnell Ming che lion according- 
1 Ay, and that thepleces contre verted: e pertinents- of the *hills now * 
. | - . - Acclaimed». The: herirors,;tor: their imereſt, 3 e them, and their authors, 
Ws _ intteaRtingtheſe: bills and moſſes belonged -to.them.in-prope 553 ; and bye witneſſes, proved 
|. they weng erer Holden and repute a part of their, lands, and chat abey uſed to = the 
downs peats when they e red to caſt in that moſs, ani interrupted their encroachments 
| -  thereon3,and:that,./ if chey-gaye way: to this deſtradtiverginous ſervitude of caſting  peats 
-  _ there, their tenants: would, be farced to quit their: lands, having no fire but what they 
Bot outrof that maſs; and, in a ſem years, ſo a coxporation as Iuverneſs would 
 .__ wholly abſorb and conſume it, lo. that theis. properties -wholly. a upon their being 
Fo 5 2 _ -excemed fromathis walking flavery.. The Probation coming to be adviſed, it was alledged 
a | for the ton, that they were both prior in right, by ſo ancient charter, and likewiſe in 
1  poſtſiv, ſecing men of -Hxty.and ſeyenty-years had.deponed,,-that,” ever ſince they can 
L . deemember, er capable to keep goods, the ton had: not only paſtured there, but alſo caſten 
„ 3 in that-ground,; and it was ever repute part and pertinent of their bounding charters, 
. 5 : and no tegard was to be had to ſome of Delvin' 8 witneſſes, for they acknowledged they 
8 5 5 bo got no wiitten. cepy nor citation, bat only. iverbally warned, and ſo were ultroneous wit- 
naſſes. laſwored for the heritors, That:zthey-gpponed their rights and. probation, by which 
wp clearly 2 that the moſs in controverſy was not o I within the bounds - of. their 
5 e de that they had enen ted the town's, invaſions thereon, though 
dhe had pre ven forty years. polleſhion, a8: traly..they had proven na higher than thirty- 
.  2wo; ; and ſo heavy a ſervitude can never be introduced, but either:by conſent or preſcrip- 
5 Aion, NIE: of. which Was in This. caſe; and.che.town' $ ere woot: her, 
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© whoa for. they were e begebe bas: 9 REFER n 1 
. they may win or tine: in the. cauſe, and ought not n ba allowed to depohe in . 
den favours : and to evidence that the town never believed they had -a right, ſundry. of 15 Tb 
r. took tolerances from the heritors ta caſk peats in 2 place, as the. ame OED 5 LL”, 
duce Founder their hands inſtruct. The Lords re thoſe w it neſſes that were not i 5 
1 dived, and had no tegard to their teſtimonies ; aud found the burgeſſes in re cm · 
alis were habile witneſſes, and could not be repelled; : though fome were for 3 | 
chem only cum nate; and found, thay particular -burgeſſcs accepting tolerances, could not 1 
r right by at :of theirs; and found; the ground and moſs contro- "Iz z oh. 6 ; 4 
_ vetted Jay within the purſuers rallets and Mackceazie's properics, So the ſole queſtion, 87 
__peſolved in this, whether they were burdened with the towns h mmonty and ſervieude? | a} 1 1 
Aud though the probation was ſtrong on both ſides, yet che plurality: of the Lords found 
the dene probarion more pregnant 3 and therefore declared cheir Nee and kesdon. 
33 alloiltied them from the ſervitude: acclaimed- the Y | 
Fun 157. 1709. Lindſay contre Livingſton. tid eee „ 18 
11 - into back of the Canonglit (which be had: acquired from the Lord Balmerino) to Sie 85 
1 Patrick Aenhesd, bearing, chat he had borrowed from him L. 1000 Scota, therefore in 


Kevriey and payment of that. ſum, and any farther ſums he ſhould happen to advance him ; 1 / 
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_ afterwards, © he diſpones the ſaid dae heritably and irredeemabiy; wbich right Sir Pa- 1 
" rrick makes over to James Lindſay. Livingiton raiſes a rep that it was only; a | 6 5 
_ pedeemable right of its own wature, though! the word ire was by miltake-inſerred — 


FT therein. 3 for Sir Patrick never aduanced more; thai the firſt * 2000 Scota, which/ Was 
from being the adequs are priee-of the hauke, which was worth more than 4000 merke and 
" & words explain the meaning of parties, ( that it was only for bis ſecuriry and payment: 
ich elauſe were nonſenſe if it had been defigned to be an irredermable right. Anſwered; = 
That ee the L 1000 were below the walue, yet he has beſtowed more than; 2000 werks 
Bn reparations and 'brewing *looms," which with the firſt ſum advanced, does fur exceed the 
| : true vale of the property; and Livy ho is now itreſponſal, deſigus to inv. 
um in a bedioch count and reckoning, be newer being able vo pay him ther true ſums ei 
on it, eto it were redeemable, as it is not The Lords thought the caſe dubious, yet b 2 _ 
| - iy found: chat chauſe of its being gramed in ſecurity und payment over · ruled the reſt = 8 os 
of the narrative; and-made. ir. redeemable ; but ſo as Lindſay ſhould not be obhged to dena 1 
ill de got payment of dis meliorations wared out upon the brewhouſe. If it bad norte. 4 . 11 8 . ; 
5 Jared! 00 4 ſpreiaf ſan advanced, the Lords thought it would have baern ittedeemable ß burn „ 
they proceatied' er erg ot rt WON" hag ome cont n, to . wen Wah: OP. 
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Fan e. Aide end Walon, 5 2 8 wn Ballaviine of 4 Cray 
| T4 a te repiftrates his bond, and charges him with horning,* and arreſts, on the 5th of Au- | 
3 Pult, the corns growing on fore lands in Newbartle: pariſh, belonging to his wife in life. 1 
= a7 ent, ant fo ee Him jure mariti, and by ſfworn-appretiatars- liquidates: them conform toithe — 
nantity of the acres whereon they grew, and en a rip-of them to the market - craſss 1 
3 the l Ah of «Auguſt drſpopes this penn e of corns to Watſens, | his wife's chill. 
d ren of a former die as creditors by f proviſion ; and they by virtue of 'thar 
* >Giſpofirion de intromit with the corns, 154 71 . A competition ' ariſing betwint 
1 - ran and them, it was objected; that Craigmuir's poinding, being of growing corns 
PFeaoet unripe auc uncut down, was unprecedented and cuntrary to law, they being Pars fundi, 
Auch not poindable till-they were ſeparate from the ground; neither war there any form or 
Ty _ Mile for ſach practice in our law, not could the quantity and value of it be liquidate, and 3 
therefore the diſpoſitien, though poſterior, ought to be preferred.  -Anfevered, growin 
cCorns upon the ground could be as well yalued and appriſed as when they were cut down: 
| Racked in -the barn yard, either by meaſuring the ground, or by trying how much feed 
waz fown upon it; and corns even before their ſeparatian- from the ground are ever repute 
l and fal under both executry and eſcheat, and are not like a Hv cedua, - which | 
ban a long tract of years before it can be cut for uſe,” does belong to the heir; but corns 
beiag among thoſe induſtrial fruits that are reaped once 2 year, if he who tilled and fowed - _ 
. 4.006 ground die before they de ripe, they fall to his: executors, and have been always . 
reckoned inter mobilia; and they are as capable of an appretiation apd poinding as corns in 
the barn yard, the form of affecting them being ſet down by the Lords on the 24th of No- 
vember 1677, Lord Halton ſuppheant, that they muſt be caſten 40! the proof by worn 
taſkers, and ſo chteſhen out; and if they exceed the debts, then the ſuperplus maſt be of. | 
fered to the debtor. The Lords found-the arreftment and poinding-of the corns, 55 
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s. 1 


* ” 
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2; ' growing on the ground, legal and warrantable, and preferred it to the diſpoſition ; — 
thought Craigmuir might purfue a breach of arreſtment and à ſpulzie fur their ſeizing of the 
i Th ens er 12 77 bores Ways on we ta rumde and wy Ls 18 5 n bs: he . 
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2 = and day, otherwiſe to loſe t heir debts; and yet lit 4s difficult for incumbered debtors 


1 lon; the herd of Hutehéefſon, che new: 5 Tollering his maſter's 1 
5 croach upon Waltet's corns, the faid Walter's" ſervants fell a ends and hound them 
=_ off; wherenpon 4 ſcuſfie ariſes, and Walter in defence of bis: 

Al 5 der anch bleeds tim kHlaureheſoc exhibirs'2 complajnt-againit Walter, before the Juſtices 
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FI. Already ſatisſied and paid. On the other hand, the) prejudice debtors incur by thir total ad- 
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| fing; and ſo they e mw . 2 


= | by Tolquhon,- that pthe Hiferents 


eereditors ; but few: or none of them have taken any effect: and 


| <rtifers into 5 auido with woah rr nk b others of Toe Runs "org 8 in- 
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8 Candictael being t 
goods to e 


ſervants, beats Hutcheſon' . 


0 Peace, and upom a probation by witneſſes, brains a deerget, fiting bim in I. 10 
Deos to the Clerk of Court, for che riot, blood and battery, and in zoo merks 8 
Hutcheſon by way of uffythment. and tb lie in priſon eight days, as 4 corporal. pumiſbmenc, . 
ny After that is elapſed, to continue priſonet ay and until the fines be paid: and according. 
y he is incarcerate. Of'this;ſentence he preſems: a bill of ſoſpenſion, containing a. charge 
o ſer at iberty, on thir renfomg that he compeared and era ved a double of the Jibel, wih 
E witagſes bs vhtocoingrialt him; and = Proomator- 'toiplead for him; | 
alf which was denied, as nat the praftice of thir ſummary eourts ; thongh it is both juris na- 
_ turalis es pofitivi, to allow 4 knight of the proceſs; and 2 time to anſwer. Secundo, He of. 
fereſ 80 exculpate and: prove, that Hutcheſon's man was verſat, in illiciro, and the ag- 
_ grefſir 1 and objected apainſt tis! witneſſis; as being domeſtic ſefvants;; and. yer all this was 
repelied. Lerne, The higheſt fine chat can be impoſed for ſach- F1otsas 1, 50 Seots, which 
they had moſt provhininitly exceeded: All which he was able ro-prove.by an extract of the 
_ proceſs which the clerk refuſed him, us being party concerned in the fine, unleſs he would 
_ pay; him two guineas; on which >extortioh he cok inſtrument. 7 Anſwered, Ihe preſent 
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5 | the 8 1cft_nothing io Pay it in cena, except a perſonal aftion | 
Fa 55 A EN ib dot Nin be -vain...and. fraſtzancous. The 
” 0 bot 9 encourage children 0 diſturb 
ey nature requires, ; z and, on 
| r proviſions matrimonial. introduced 
1 ri. * AJ: gt * ee . . 
OY, ed 
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TY Jan, and] putfinng a decleraer;gnd for mals and futics, he inſiſted, prime lore, to affect 
5 d by Jen 10525 with the] wh 1000. \ Steflin „ to the daughters of. that; marriage, 5 
* "caſe "havin; x exiſted that there Was n ſons, * ed for "the other, ercitors, that the 


5 4 cafe. Wie rein he „1900 Sterling” Was bo ge heirs: female of 1 5 marriage had not 
| Exiſted, ering, by the narrative. of that clauſe, it Was only to be due tothe dayghters, in 2 
; Were Jebarred fram' the ſaccel on by A tailzie of the ſaid bayooy:; a 
bat 7 4 2 eie ge not "pretended that the Tai b d condition. Was ever purſſied, o 
dee ate Was. eg Jeirs enge, in which event only th bete do have-right:to the 
— 0 75 6 22 77 nf jo the daughter pea. heir of ling, has. right-r6:+che eſtate of 
| d, ant 0 5 it, were pat exhauſted. wit debt, ” might. Wee, hers being *no:tailzic to 
8 novonly unprofitable, bat dangerous, yeriſhe. may 
Qing Fe! L.:1000, Sterling ;Provikon, to which 
xing extinct A bis/not Making » ie, An/wcred for, the daugh- 
poſition of '2. railzie is fi ly cleareU'by the' ſublequent · clauſes 
il 85 5 2 15 401 S payable .at a, preciſe determinate time, with-annualrenc:there- 
* I Ace ech 78 pen abrE the, father for-implementing the” ſame, which is.impoſl 
_ 4bleif it ban been Sno, "and. the * daughter | Way her "election to betake herſelf to ithe 
; ſtare, or.ta.the, forefajd proviſion, as was found, :26th Jul "#677, Stevenſon contra Ste 
8. eh, It is againſt rhe eonceptich: of the klaue, the. meaning. of;parties, and the 
4 . 5 of Jaw, 0. make che daup hters creditors 1 in chat-ſam,' 1 meſs a tailzie were. 79 8 
o de 


23 at them from the eltske, $7 ſo it To decided: ing ae cafe obſerved: by Dirleron, 
Os 20h 0 28. Gray. e Forbes. The. ds, by 4 plurality of ſeven 170 ah 
o . 0 5 ee ee 
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nly con- mann he Fry be debarced by " a N * 


2 10 her, unleſb the,can, prove there Was e tai 


typ 52 unt 30. 190% The. children. of Sir James Rani Hare ig, Edo 8 0 
dich, parlue Sir.) Villiam, Nen es their unele, for intra don with 287 of then 1 2 
debt, and. particularly: for payment at. L.. 1500 Scots contained: 1 in g ticker gra ted, by = 9 
10 Lord Haletsig in April. 1599 Aged tor ir William, we, That, altef the date * | 5 5 # 2 
har ticket, Sir William granted to:wy. Lord Haleraigy o bonds, one far. 19, ets, „ 


 and-anorher for 2000 merkst an! N may be rationally. preſumed that the kfler- ſum in this, . 5 = 

ticket has been caſt in and, included into'one of theſe two bonds, PT  - © 
 rior-bands are not interpreted in a to include former obligations; . unleſs "it be {pcci 4 by 5 9 
_ -expraſſed, or demon{iraced char. the; pueribr, indlude- the formess for how. many different = 1 0 a 
ien of debt ate produced, ſo. many. ſeparate debrs Are eri es has deen on de. 5 9 
=. as Durie obſer des; 20m Feb 1839, Lord Cardrox, . contra; the Earl of] Mel, * 3 


boeh securities were found to ſubliſt 1 86 N unlels. rhe: ſecond: had bore;to. be. in 1 Ig Ws 
| den 9 the firſt... 240% ; Alleds ed for Sir Wilham, : Thar Halcraig,. b Jy 4 willive letter 1 ; 15 9 
=» r tothe ſaid; (cer, acknowledged he had received From: bim all money. he had lying 4 7 1 1 
bie ok his. Which plaiply comprehends.this. ticket, being it was. by e pre cept on Gayl 5 | — | 
i lumbers. Which is equivalent 40 lying Money. Anfewered,. The. diſcharge. in that: r 5 
= never; extend. de this: 1icket,:bur-only; ro what money. Halcraig had in | ſpecis lying. Rel * 9 
= William, by- Way 'of cultody.. and depoſit tum 12 for” thefe contracts: "ate tote K. la: differ „ 5 N 
from each other; the eker! 18 mutuum, where the daminion of the money bp. 


I» der to the borrower: (eontfary to. Sal waffe U bis on,) and the periculum ft. ; ang -Þ Fs £ MN 
2 os periſh, bur ey gy lay. pr, of. money befide z krfegd, chat is only. depgfte vel — 15 * rl 
cauſa, and, the, property .\till, remains with. me. z "and if cc fortuitoy by fire, ot atherw. 3 
1 e be lot, it perithes. to me; ang -therefoge this letrer can never, comprebead rhe Hicker, * _— 
_ import, diſcharge. ther cok.” Ty 317% Sir William founded on, another e 
King him to borrow. 2090 merks- for Him, which. no man "of found: Judgment would have „ 


| 1 oP; 255 perſon, he. cmploys. to. borrow: at was owing: him! ie ke fuw;;. for dien he 1 
ed him for;the paymept- 4 nſwered,. This letter bears-ics; ditray-in-its bo © 
EATS, - F will have: uſe: or your money at Martinm | is,” and . 4 


| 1 25 eee borrow: this 7 merks 97. me. en 7 


paid, or included in theſe poſterior.conm- 
1 7 toto vg 1 7 2 has 4 a diſcharge of. 8 
e 175 5 8 


e „ e 25 = 1 1 0 
Et 5 1 r „ Panrick Src bby inte in . as tc 1 and f 5 
ag 0 mail Lo duties, compearance is made, and: preference! craved tor the en k 
b de R e Op" hid alſo right. to the fame lands, "where: | 
= i hir 75 08 1 came ro he dei e, * debtor. YR, cautioner es gl cor 
15 in angther ſum, if. his cteditor clave payment, aw. 3 W 
i ee ay. till; he be beca 
. L would net have (oF) for you; 36 bur, the! Walt here. wa that. tþ 
. raved. by, a creditor of: that: cautioner, who Rad nor affe 
* 4 e&aly.. But the Lords found it was tranſmiliible and competent to rhe e a 11a; ot 8 
1 a8 Well as t HMihſelf; rhalgh-the rown alledged, retention was 4 weaker and more - 445: „ 
© al High than compenſatiori, Neale che laſt ipſo; Jure ext inguiſhes; whereas the fixſt is only. excep- - 
1. oli, que ſoli perſonat cohgeret.et non 5 Which the Lords repelled. ſeeing, law ſays, etiam 
90% The ſecond point was, Whether retention 


i 71 .chiragra phatiam Paccuniam. pixnus fetiner 00e. 
1 0; the, head 7 being. caurioner, p de proponed againſt the creditor+himſelt,. -—— 


_ Aikewiſe againſt bis ſingular ſucceſſor for an gnerous: e the Lords alſo ſuſtained, 
L(eeing e exceptions againſt. the cedent, when proven by; writ, are alſo, competent a- 
mint the a aſhpnee, 2s. was found; 18th Feb. 1663, Lord Balmerino contre Earl of Bedford, 
1 dee ar ſuccelli or to Somerſet. The / third;queltion was, Whether che caucioner's Ercditor, 
\ has right ro the retention, and relief, may not. by inbibirion, hinder bis deter do re. 
©nounce. his Fol, uf thay Ns Wp to. 5 a new Corroborative ſecurity to. a fingular ! 
* „ that: however backbonds, arteſtmedts, and other 
ghts; pet the ton being infeft, none of iheſe can 
Wi cited Doriez: 2gth March 1629, Earl of Buccleugh 
. e 1 it 1 hes rep el ed this, and after ſome. reclaiming bills, having. Md. 2 
3 the: own of Aberdeen, b are a wealthy flourifling eee ee an appeal _—_ 
Me: d proteftariou. for remead of law. to the parlament. SG - 3 


1709. In the cauſe Hay. contra her father, mentioned fupra, ith. June a 1509. 4 
having conlidered the caſe, they were 31 cler ot.-thir. two points," f. 8 9d 
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another marriage, ing had trans 


and retired his effects. ade, That he oupht” to find 
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action to her for the annual. 


rents of the 4000 metks, as the firlt; woſery aue ie er after der marriage, and 


whereof the term of payment was noch come. But ſome gf the Lords thinking, the ought 10 


enter to the payment of the annualrents of that half preſenel ; and if ſhe happened to ſuc. 
Fee o the L. ige Sterling left by Dirleton, then ber father would get allowance and de. 
_ ,,, - _ duction of thir payments gut of that: greater ſum pro Zante. This laſt point was remitted to 


| be farther heard, and likewiſe the nature of Dirle tors .(ceurity'; and if it was uplifted, or 
 re-employed again for the beit-male in the gelt place; and failing 
Ju 5..1709; Archibald Ker having forniſhed ſeveral ſeores of barre 
| Gibſon's decealt wife, he purſues bim tor payment. alleen, 1: cannot be obliged to pay 
it, for ſhe is inhibited at y inſtance to contract au debe, and which-was duly 
poubliſhed and regiſtered, and ſo was ſufficient to pur the lieges in mals fi- not to truſt her. 
Anſwered, As the inhibition was neyer intimate de me, ſo on allowed her to take in ale, 
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 Hyvuncing and palliag from the inhibition, Which wouldorherwiſe only-be'a gin and a ſnarc 
do iotrap innocent people to furniſh drink tc her, and then vou to--obrrude the inhibition 
. againſt payment when you had the benefit from the ſale. Likess, 1: furniſhed her before 
your ſcrving the inhibition, and thought myſelf zn zee to continge the ſame, when I ſaw 
yau permitted her exercere tabe nam, the being proepuſita-biic nepetio. - Rephed, A repiſtrate 


5 e * 


inhibition agaigſt a wiſe needs no other _intimarion;z' for-be was not obliged to acquaint 
and diſcharge every individual brewer; and his fullering ber to retail che ale gave her no 


power to buy it; for he made his bargains with ſome particuhr brewers, and ordered them 
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executed, 


and to tap and retail it in your own houſe, and ig poor own'view; Which was a tacit re. 
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_ to farniſh her, of which number Ker the purſuer, was gone: And 7. 5. 11. 12. D. de 


vs 


_ aft. Tnflitor, does excellently declare, that a pern being-.employed to fell out goods and 
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% for buying,  uhleſsthat power-boexpreſy granted. The 
. Lords found the inhibi tion tegiſtrated «Needed no farther intimation to uny party 3- bat 
bound it relevant ſcribte pet fungen te, that he Allowech bis write to, take drink from any per- 


ſons chat would fur nim ber; | | 
- Inhibition, and yer that he.did nordiſcharge Rim nor imerrupe. ; which being proven, found 
him liable in the pr . 
be was in that cafe ohſſged, as being n zem verſum.. If ſhe had gone te a merchant's ſhop, 
and taken off clothes,” the. inhibiebn-would have cut off the merchant, if tbe huſband pro- 
ved that he had furniſhed her ſufficiently. confozm to hergusſtry; but his allowing her to 
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* 3 TN ROE FAMfed,. giving himfelf out 0 be che beſt lithoto- 
mitt and cutter for che ſtone, purſues Mungo Campbell of Netherplace, that he being 
 - under the unſupportaple agony ef che grave), chat be cas kept down in his bed by two 


ſervants, ſent for the ſaid Duncan id cure him, -who, leaving the great ecployment he had, 
came and-waited on him ſeveral weeks; and, by an emaceratingidiet, inted him for the 


operation, and chen cut him, and brought away a big ſtone of ive gunces- weight, and 
ſince that time he has enjoyed better health, forwhich extraordinary cure alt he got in hand 
wWuoas ſeventeen guiness, -whereas, by his attendance and diverſion from-other; patients, and 
his lacrum cęſſams he has loſt wore than L. 30 Sterling, and eraveg that ſom as his fee and 
the recompenſe of his damage. lledged, That the gratificatian gen of ſeventeen guineas 
was enough theugh the cure had been performed; but it Was ſo fat from it, that be wholly 
ſpoĩled and mangled the defender, by bis unſkilfully cutting the imefinum-refium and his 
bladder, ſo that the ec rements paſs not by their natural channels, but come through the 
wound, Which has ſo dehiktate him that he gan neither walk nor ride, but as he is carried. 
Keplied, That the cure Was according t all the rules of art ; and if he be nöt ſd vigorous as 
he was, it is to be aſcribed to the-bignelſs of the ſtone, and bis old age, being paſt 60, and to 

_ - his own mal-regimen and-miſgovernment, and earpulency. The Lords thought the gra- 
tuity given fſufficient, and refuſed any fatther mochifc atio 
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Eodem die. Sinclair contra Cockburn. i Mrs Margaret Cock burn, ſiſter to+Clarkinton, 
being married to Gideon Murray, b the contract there is 6000 merks of tocher provided, 
whereof 2000 merks was ſimply pay able to the Huſband, andthe remanent 4000 merks pro- 
vided in fer to the children; 1 75 with this quality, that thechuſband and wife might uplift 


. it in caſe of neceſſity, providing they ; got the conſent of the friends⸗ therein named. Gi- 


deon's affairs milcarrying, he went abroad as a ſoldier to Portugal; and the fric ads conſent- 


ed to the uplifting of 1000 merks of the 4000; and his Wife getting the annualrent- of the 


3000 merks paid her, ſhe farther contracts for diet, clothes, and other neceflaries about 509 
-merks from Mrs Sarah Sinclair,” and grants bond for the ſame, who arreſts the like ſum in 
- Clarkington*s hands, and purſues a forthcoming againſt bim.  Mledged, The bond is 


Sranted by one vghi/e.v1r0, and. fo is null. Aue fed, 270, He cis.dead ade, 1 have 4 
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; and that he knew Ker, the purſuer, did fu roiſh her after the 
ice of the'ale purſued fer. But ſome thought, if he was Jucratus by it, 
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ale impbworitig we "10 ekeduut. Replindy Vine ghd, onlele death be proven, = 
24 He could nde give a factory for uplifting that which he could nat uphft himſelf. AE... _ 
J”»ô e the contract of IN 
 - marriage; it was burdened with the conſent of ſame-partievlar friends therein named, _—_ -- > 
_ "refuſed their alfent.” ine, Becauſe it may prejudge her children. 24, In caſe ot no bairns , 
_ "2600 merks of it js to return tothe granter, -and to allow its exhauſting this way evacnates 
char elsuſe. eee, The requiring the conſent” of friends, was ts prevent unneceſſary xn 
"Tquandering and dilapidating the money; bur abſolute necellity has no law, and there can be 
nothing more neee than to furniſh her the means of ie; ſor the annualrent- of 3000 ' 
werks can never maintain'a gentleman 3 and if the friends be obitinate in denying theircon- 
ſents chen te devolves'n arbicrigw bow viri, and the Lords of Seflion come in the friends —&& 
place, to confider che equity of the demand, and to ſupply their defaule. The Lords ung } 
' the narrative of the bond bearing to be Tor alimenr, with aTpecial accompt of fürniſning _ KB 
 _ Gpned allo by the debtor, wers nos provative, being only her affertion ; but that the ah.. 
folate _necelliry behoved/to be ae inftruded by witnefſes, elpecially ſeeing it was inn.. 
_ - formed that ſhe had taken on for aliment from others, as well as from Mrs Sincla'r, by which 
| exorbitancy, in a ſhorr time, the whole Rock of the 3000 merks might come to be exhauſt - | 
 * od, after which ſhe would have no fund for her maintenance; which conſideration moved 
_ "the Lards ro look” the more narrowly to the necellity and - rationality of the fur: 
„%% A BESS I rh LT RG Ces 5 éĩ˙*. 8 c pee Bp bs 5 „„ 
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Ju 7. 1709 Black ness and Pirmedden. By contract of marriage betwixt Sir Alexander 
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Seton of Pirmedden, and Margaret Lander, only daughter to Mr William Lander, Clerk f 
Selon, ze gives her 30000 merks of tocher, and ſhe accents it in ful contentation and fg 
 tifa&tion of all the can aſk or crave by the deceaſe pf her father and mother, except what 
the may ſaceced to ene ſanguin's 3 and which benefit of ſpeceſſion falling to her, either as 
| hair,” execuror, or ocherwile, is deſfinared and appointed for the ule of, and declared to aße 

_ pertain and belong to her chiſdren of the ſaid marriage; which fajling, to the ſaid N e 
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A Spalchin of A mintully aao Naber 


7 


Iaunds of Balmaereuchy from Maywel ef New-wark, and by his / 
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enter heir t bis father, as he hd died galt vet and Teiſed, Wheress it appears by the pro- 
- + bation, it was his grandfather. Anſwered te the nc, That though tutots are omitted in the 
narrative ef the ſummons, yet they are mentioned in che concluſion and decerniture. To 
tue ſecond, FaTHER in eonftrudtion of law is a general word, comprehending all our an- 
cCebſtors. L, 401. D. de verb. fignificat.. pairis nomine avus quoque demonſtrari intelligitur. Re. 
Pied, The mention of tutots is not applied to Kilmahew*in particular, but runs againſt al! 
the defenders, if they any have; and the extenſion of 'a FATHER tos GRANDFATHER, 
af however it may take place in materia favorabili, yet it can never ſupport an odious 
eeuſuaſity of nonzentry. Aſhintully having tranſacted wien the Dae of Achole, who had 
purchaſed thisuperiority from my Lord Nichſqale, raiſed a procels of -reliet. and damages 
13 _ . againſt Kilmahew, for not infefting bimſelk, to ſtop the non-entry; but the Lords by, 


* 4 . 


_ _ plurality fobnd the decreet of declarator of non-entry, whereon. he founded his diſtreſs, | 


x n 


null on the two nolliries forefaid, vis, the hot mentioning the tutors, and the wrong de- 
ſigning the father, inſtead of the grandfather; and althengh Afſhintully had purſued New- 
Wark to enter, and obtained a decreet öf tinſel of the ſuperiority, for mot obeying 
©, «the charge, Jet they found the 57th act 1474, related-only to che appearand heirs of val- 
fals, charging their over Lords to enter, and not to ſingular ſucceſſors, as Aſhintully was; 
© . though, if he had adjodged, chen he eduld haue compelled Nithſdale 10 have recened 
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 * »»* *Fodem die. Lord Blairhall reported the Lady Rankeillor, againſt the Lady Aytoun. 
_ The Lady Rankeillor, as executrix-creditrix, confirmed to her brother, the Laird of Ayton, 
purſues for 8 of the movcables, and pleniſhing of the houſe. The Lady Ayton, 
Alter te-the Lord Colvil, competes on her contract of marriage, diſponing to her the half 
; Hof the whole pleniſhing and furniture of-the-houſe, as well heirſhip as others, free of all debt; 
and they being remitted to my Lord Tillicoultry, he found that the ſeveral pieces of un- 
cut linen, and ether webs of cloth could not fall under the diviſion, nor the great ſikwer la - 
VVVoer, baſen and caudel pot, theſe not being for common uſe, but more for how, ornament 
and oſtentszien; ind ulſo Tho the golden medals, ſuch as the Elizaherth, the fiege of Bre- 
da, Sc. could not fall under the «diviſion, and the wife had uo intereſt, claim ye ſhare 4 
„ ; CN 5 | | e 1s” | therein. 
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3 wow Ay. mega nor vppolicion,, the Lor, 


| habllicy ; ; for Cap. 34, Statut. 2. Robert, I. bears e 
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5 8 Rankeillogs waning by letters RR | — dy 


een the foreſaid interlogator, ſhe might haye the "half of. all = 4 Oh Hevithi 
\ preſently-delivered to her, and ſhe having founded on this! 


"of the like, waß not to be repute houſhold pleniſhis g nor et theſe greater ſilver veſſels, 


Aber Haraphernalia. ba Some Of. the Li 4 rds Were; inflaenced, No 505 
-ing on my Lord Rankeillotts letters. eee ee 


| ee *. her found · 
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ur years purchaſe, being ag 


fugitive, and a price being put upon his. head, and fon, law; was-civiliter. mortuss, Bui there 
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[1 » "July 5 Sg.” 5 1 Tanks Forbes and John Nause on the one part, and Lydia, Eothed Sk 
- Auchinmouty. « Drumeldry, her hutbang, on the other. fide, compete for the meats. of 1 


F Arles Forbes their father. Jean and her huſband repeat 2 declarator, chat her 


oppones her 
C unter- declarnteg be legitimacy, that ſhe was his lawful dau hrer, and that he vas married on 


10 Anne Price, her mother, and that they were helden and ;reputed. man and wife. And 


Ea aptain & 
Fe Lydia is a baſtard, and ſo has no are in their father:s. estate. Lydia 


bod chelr Ubels being admittech ro,probation, , Lydia, cited)/ane Caprain- Haliburton, as a 
. witnels/ for her; againſt whom it was objected. that he could not. be a habile witneſs, be. 


cauſe under; ſentence. of 'dzath for rebellion; in; holding out, the.Baſs, againſt; King, William > +. 


and e upon its ſurrender, this crime had 70 Wund vet that never redintegrates their 


it repelluntur a teſtimonio,.. though they — * 4 2% 0 redempti, the .reaſon, whereof is 


1 in the Roman Law, J. 3. C. de generali abalit. and l, 6, and 7. D. De ſententiam paß. 
adulgenia Princi pi „ ques. liberat nolat, nec infamiam criminis tollit, ; ſed pan fantum gra- 
Jian facit. It remits the puniſhmenc, but not the guilt ;; and. therefore. my. Lord Dirleton, 


verbo Witneſſas remitted, is poſitive, that a remiſſion. does not repone to fame, nor make a 
min a habile-witneſs, whoſe great qualification is integrity and honeſty; ; and though the 
King h may. forgive. a puniſhment, yet, he cannot make a bad man good; and this was ob- 


2 jetted againſt one Toſeheach, ſuſpected for burning the houſe of e ee and by my 


Lord Strathallan, againſt Macray of Broughton in the convention of eſtates, held in Wha 


\yron bs ße if. hs would, 


# etters, and yet quatrelling ne 1 
igterlocutor, it was contended ſhe, could not both apbrobart oi reprobare ; and zs to the fr, 
that many. Ladys made wehbz to ſell, which, was as wol as their makitig 5 £ by their . 
dchelgers of vickual; and for:the greater ſilvet plate, che Romans during; thei 

their Republican, State, bzfore the.Aſlatic, luxury. corrupted them, under the name of - ſupel- 
, and-houſhold furniture, ,anderſtoud nothing but res % aum ,quatidianum paratas. And. 
1 unde. Decife! Frig. libs 2. lit. g. De 5 tells us, their ſupreme court followed that diſtinQion, 


Tze Lords found that uncut Webbs, not formed, into an particular, uſe. of, ſheets, "curtains 


upalicy.in 5 : 


% 
$ 
. 


gos the .medals, unleſs the Lady Ayton offered to;proye they were gikted to her with ber. „ 


Fah g. ig, Tae. Bart Fd Seafield being A ee hs: the 1 and Kerns eſcheat of 5 
Os eldet and younger, of. Boyne, and purſuing for a ſale of the. eſtate, he craved in be 
derms of the acts of of parliament, eltablüſhing theſe ſales, that the. Lords, would put 3 Re 
_ hath; their liferents,. .which the Lords fed, the father: Fat ic — | 5 5 
0. and. the ſons at (ix, being about 403; but ane gonbt occurred. that he having come a+ _ 
jongſt wiek the French. an valionfrom; Dank ick in March 108, waz out · law ed, denounced 


eded 500 e e e rate e, 


refly,. that de crimine capitali 


Ad Sir George Mackenzie in his criminals, tit. probation. by witneſſes, diſtinguiſhes be - 


© twixt a remiſſion before ſentence, which is but a preſumptive guilt, and one ſought after 


conviction, and ſentence... Anſwered, They Ne the articles of capitulation at the de- 
ee up of the Baſs, whereby he who was, 


= fully pardoned as thofe who were {till in it; and though 


-perſons. ſentenced . .for ſuch 


eized and condemned before the ſurrender, is 


erimes as falſehood, petjury, theft, murder, and the like may be ſtill reputed incapable, 
though remitted; yet in ſome State Crimes, where a country is divided, in their opinion 

ds to the righteous: owner of the Crown, it were hard to make ſuch a condemnation after 
uon. ſtill to render them incapable of being a witneſs ; 3 and this argument would 


"conclude too much, for i it would debar all forfeited 1 in. the late times, though now reſtored. 


But the difference is plain, for they are repaned, per modem juſtitiæ, and their for- 


feitures reſcinded, whereas his remiſſion is by Wway of grace and favour only. The Lords 


_ having conſidered the articles of capitulation for . of the Baſs, they found the 
Pardon was not wholly gratuitous, but for an onerous. cau 


erime, he was a habile Witneſs, and not lying under dhe ftain and blot of Velen, png or» 


py dained bim to be received. 


5 Ju 13. 1709 Lord Minto 8 ieee contra Smith. 9 Smith i in 1 
= ſells @ bargain of bear, belonging to Mr James Drummond Miniſter of Kinneuchar, to | 
e Meik fe a brewar in Leith, and takes the obligement in che contract for the price in his 


den name. Meikle having paid a part of it, breakss and Drummond's heir purſues 


nich for payment af the remainder; and he alledging, that he was but « factor for Mr 


Wanmond, , he did Jadberio nomine cannot bind dhe * on him, to make up what 
Vor. II. © Tot 6D RA 


and ſo fully. remitting the 


Meikle, 
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"aan the . high e _ q at decree ah 8 ined 3. 
| d him, he ſufpends on thir reaſons, thut hnce the extrücting of cher dectect, he * 
krecovered papers which clearly inſtru his Medpeance, that he was onl. acting as a friend - 
ferve Mr Dremmond,” the Miniſter, and ought not to ſuffer: for his ain, ſeeing. on 
Num nemin' lebe, eſſe” daninofiem, and he produces a receipt of Mr Drummond's 105 _ 
aid Meikle, for L. 68, 48 4 part of the f ptice of che faid/vittual, and a/Jetter” giving. him. 
_  Sfvperſedere on his pay og L. 30 Sterling preſencly ;\ by which it now sppears; it was ws |} 
Miniſter's victes,” and tie bete bimfelf firiply't6 Meikle,” and did net look on Mr Smith = 
as his'debtor'; and that thik” "Were Writs newly: come to his Knowledge, which ſufictent 
took off the Nefence of. eomperepr. and Oinitred; and they alleging” e knew of wel : 
papers at the time of the Hirſt decteet, de has deponed negates; | Anfewered, They opponel 
ir dee n foro,” Which Was play re fut, and chere is no dcerett Tale if be 
ee Gf dec fond out writs be received to open the faite, for as L. 19 and*20.Cod. de 
* fran/af. refuſes to annul tranſactions fub, pretextu in rumeitorion-mtper repeſtorum, ſo the ſamm 
muſt extend to ſentences, which are Judicial trafſactions;. and N Was not parte 4. 
ereus, bat taken "ex Mie fue; ane ene {writs-.proticed,”: though: they were com. 
- * perentihere; as" they abe het) Fer ate not relevant to infer Mr Smith - Was factor 3 for _ 
What hinders” me to lift ny: debrot's money zin Meike“ hand,” if he take his hazard to fe, 
* on my *warrandice:? The Lords thought it dangerous to looſe. decreets' in foro onthe . . | 
pretencc of wits novfter venentel u gn, 'thouph' offered" upon garh; yet here Whey _ 
| were not {triitacd to decide that pft, but found rhe new) writs: founded' on not relevant, _ 
tough chen had been pfoponech before: Henience and therefore ſuſtained the res ee 2 
. "bar appointed the partial * payments, Drummond. had received from Meikle, to be deduced | 
_ und allowed, "and found nnen; IT able for the fen der of the price -of the Vic. - 
1 tua. 9 $7” e e UI: | 1 I. . ER $143 FE; ae 28 1 e 7.28 955 R . 2 
„ Fale dit 25 Geddart ronru Swinton Sit John Swinton'of git ilk; PT 4 8 t 
Le enters into a ech Fartn ty for is tradidp/voyaye is Guinea and the Weſt Indie, 
with nine chants,” whereof/ Mr C Goddart 4 one, and the ſhip returning 1 
Fe. Urfulk 1 Ft c wk the Taj@'*Goddait, as /drminiftrotrix and exeeutrixc ta him, | 
pPutſues the fald Sir Je bun a8 caſhier; to be company before the court ef Queen's" bench t 
Weſtminſter,” 7 15 390 Stefung as his are il [he copartnery, and obtained a AAeerz 4 
+ Ft - ate he having found öde Ben) amin'Mogld to be his bail 5 caut AN the-reli@givess releaſe .* 
- ind diſcharge' ro the ſaid Bi? -on Sit John's gieing a declaration that her giving the faid di. 
TCharge was nowife nicatit to ee any advantage ſhe had by the ſaid: deeree 
Ack Judgment agelnſt Sir John, for recovery” of her debt due by him to ber: And John 
3 her fon © | nd wi Mee Pasa John Swinton before the Lords, be alledgedd bo- 
ing Was" ce g in Goddarrivas 4 partner in that ſociety, or that Sir n 
ſobn's double ef the contract bears not his ſubſcription, 
des by Dim -according to che Engliſh cuſtom, whereby every 
| ghhe P's BC. but not their o]. 5 They oppone che decree, 
| where When eu ee freſh and recent, theſe points Were not ſo mach as * 
which certainty they would; it there That been any ground for them; and the deeree 
being the ſentener % a ſaptenie burt upon tompearance, it muſt have the firength of a 
= w Hema 'Tſeing Sir John Had three remedies, either by applying to the Exchequer, or 
N it by an appeal to the Chancery, or the Houſe of Peers, yet he made uſe of none 
a E Nan get bis cater "relieved; Pave the declaration foreſaſd, which in their 
Kyle is equivalent to 4 ratification,” and rend vncitg of any power or intereſt he had e 
5 dene ehe deefce. "Replied. for 'Sir- John, that an Engliſn Judgment r decree can 
meer have the iftre! 15 bund effect of a et gutieuta in Scotland, whatever force it may 
: hure in Englafid 5 ; for the Qiicen's"betieh” thete and the 'Lords of Seffion being nor ſub- - 
s te, but edbetditate eourts, par in purem no bubet inperium, et © extra lerritorium jus 
"Us i impunt non Paterur; and though much reſpect: 18 to be pal 40 the ſentences of foreign 
Ae ourts, yer that ib not ex -needffirare, ut only en comitate, from deceney and ho- 
nour: Add, there were rt6-reafon'to Taſtsinitheir decrees here, kill the Engliſi pay the ſame. 
reſpect to ours neh- rley do net, but reacted a decreet of improbation obtained by Sir 
Nobert Creghton ala Murray apaitiſt Richard Murray of Broughron. Nea. they do. not 
regard ourwery extracts under the derk regiſter's han bat requite*the principal to be 
produced, thong we have a Latin ſenatifconſültum in November 1599, "deſiring foreign 
courts to hold our extracts of writs as authentic, and promiſing! to give the ſame authority 
_ hieſe. coming from them, When produced! before the 'Sefſion: Vea in the Roman Pape 
irſelf, where there as but ode atrhority,; law. and JoriſdiRtion ; the ſentences eee, 
at Rome could net be executed in the provinces „ne bobo jaſſa. 4.15. K 1. D, de tr jibe 
which'the dc Kors Ho, cal Firerag rei Moria; "and: Voct de ' ſtatut*s, wilhes there were ſuch 
rect rocalh orte viiEnce Tettled'! gh ret the deevers ie another. — 1295 "EY 
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4 een es ie will be n e eee Dales Sir - 


Jahn Swinton. can never decline the force of this eeree, being ſubject to tho jurddiction _ 


= the Queen's bench, both #atione domicitii, being then ancold: 2 London, et 3 toc, con- 


ande, and by his acquieſcence in neither taking out a writ of error nor an appeal; ahd that 
onttacts are valid and ſuſtained by us, if made ſarundum conf em loci. at le 
the place where they are made. The Lords abſtracted fram that nice point; whether. the 
Engliſh decree might have the ſtrength of a res  judicata with us; but went upon the ground 
e dhe homologation, and by a ſerimp plurality found his declaration on Mrs Goddart's 
3 his'cautioner,, was a 18 of the decreet whether IONS: we” not ON and 5:48 
v paſſing” From any pretence hethad to quarrell the ſame - 
a 14-1709. James Wallance-of Poſſil having. married bis Salon. 0 
3 und r MY [Matduwall of Freugh, to obtain her conſent, he grants a 3 
8 penunciation and diſcharge of his us mariti, and all right he had to her Jointuare, in 
tegen ſhe was teſolved not to wrong; her firſt children by that re · niarriage. Poſſil — 
le x proceſs of mails and duties againſt the tenants of her liferent lands, chmpearaner is 
"made for Frengh, her ſon, ho alledged zou can never, craue thit rents, becauſe vou age 
8 aded” vbjeitione perſonali ex capite doli, having renounced all intereſt you had therein, „ 
g . D. de part: nibil magis fidei bumunæ congruit. quam es guæ placutte ſervari, if they do 
not:ſhock moral honeſty, nor 22 ſtanding laws of the kingdom; and it was ſo föund 1th 
an 1669 Hamilton cantra Baine, that a huſband could not rocalls turification'of A wife's 
3 her jointure in favour of her firſt children. 
ay not renounce his Jus muriti, either before or after his mar zinge, in Favours 


e ſtranger, ſo that he might have aſſigned het jointute to a third party, and it would 


hade ſtood good and ſubſiſted in law, though it had been in favoprs of her own children; 


13 the caſc here is of a renunciarion given by a huſband directly in favours of his futurę 


e and her aſſignees; and ſhe having made no aſſign ation before the marriage! bis diſ- 


| | Tu -xccreſced and rerufncd to himſelf whenever the marriage was complete; and he be- 


2 both debror and creditor in the obligation; it became entinct; and was, ſo found:gth - 
Feb. 1661 Ratho and Collingron contra the Lady Collington: and his, power of admini- 
ration is ſo inherent and rooted, that it can no more be renounced. than his marital right 
of government of the wife, as by the laws divine and natural, he. 18 conſtitute to be her head. 
obs, that bona fides-is.2 neceſſary requiſite in all ttanſactions, but eſpecially in contracts 
78 marriage. 3 and this were to turn deliberate paRtions/encered into in the greuteſt ſtate _ 
_ unreſtricted freedom into ridicule, -under-pretence they were made in ſtro amoris et cums 
 bonog-mores 5 and if the future huſband renounce his jus: mati, will he not be liable in war- 
. randice if he contraveen: And theſe pactions have been ſuſtained for a long tract of time 
een. Tho Lords by plurality, found the renunciation before the marriage acctef. 
dec and returned back to the huſband on the conſummation, intel: it had boa agen. Wa 
third party before the martiage vas entered into. nt 5 

EFodem die. In the cauſe mentioned, 17th Jenbary 1 50, ee Dundas WO 4 1 
*- Hamilton of Grange, the following point was this day decided. By a minute of contract 
0 marriage in 1659, at Boiſleduc, 'betwixt Hamilton, then of Grange, and Bruce of Airth's 


; daughter, he is obliged to infeft her in 4000 merks of liferent · juinture, and. the bride is to 


f wich her (according to the Dutch ſtile) 18,600 gilders, and a houſe: in the Pappin- 

holt. After Grange's deceaſe, ſhe! marries Elphingfton of Calderhall, during whoſe time 
there are ſeveral years of her jointure, out of Grange's eſtate owing; and Airth's daughter, 
t ekecutrix to him, pürſues for theſe bygone arrears. It was cantended for Grange, That 
. proceſs being founded on the foreſaid minute, it can never afford this action, that con- 


Nack being a null, defective and incompetent paper, not being ſubſcribed by the bride's fa - 
der, and fo no obligant for the tocher but herſelf, and non conſtat that ever it was paid; 


Auch the one being the mutual cauſe of the other, ſhe can have no action for her jointure till 


The-prove her tocher was paid, eſpecially when ſhe ſucceeded to her father in the lands af 


15 Mirth; 'und'fo became liable for the tocher herſelf.  Anfwered, Either the portion was paid, 
br it was the / huſbaud's fault if it was not; and in ſeveral cafes: it has been found, that the 


- not payment of a tocher does not preclude a wife from her jointure. The Lords deſiring to 
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ie What documents could be adduced in fortification:of the contract, to inſtruct that = — | 
die tocher was paid, or ſecurity given for the ſame. Airth: produced an accompt ſigned by 
* Hamilton of Grange, the huſband, in 1662, acknowledging that there was about 9000 
wertes of che tocher then paid- Hem, Several letters of Bruce of Airth's to Grange, after 
: hi £tompt, complaining heavily that they had got the whole of the money out of his 


nds, whereby his daughter and her children were reduced to the utmoſt extremity, where- 


. 2 * if he had been ſo wiſe as to have 7 it in his hand, they would have had ſomething to 


"have looked to for their maintenance; but now they had: nothing: which clearly proved, 

- Wit a ſeparate ſecurity, beſide the contract of marriage, had been given.to Grange for the 

* and hh no 3 * be founded thereon.” * Was objected,! That Airth. 
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tes et ratione tomparationis," having owned and prorogate'the juriſdiction. by His compear- , _ 


s 5 


Auſternd, The queltion is not, if 5 


bd 


2 83 2 N 


* 
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5 "5 Bhdem die! Caprain Forndher: being a cre 
ſues Auna Paron, his relict, as executrix, for payment and ſhe affering to prove KT 
Hhauted by payment of true and law ful debts before his: citation; the: ' replied,, you got eaſes 


N 36 . E © 1 8 17 0 N 5 „ 


ue Abteßer aſtertion in \ his eee FR could never: prove 1 en or FO 


ity" given for the tocher- The quettion being ſtated, Whether the documents Produced. 
amounted to 4 preſumption that ſecyrity was given for the tocher ; it carried yy the Preks 


dent's eaſting vote in the affirmati ve, and fo the:compenſation was repelled.” 


uy 15% TRI Wallince of Poffils; having fent a lettet of ſallicitationg| * bis aden 


rent to one of:the Lords; and the ſame being produced to-the: Lords, as 


. very or. 1 27 N d [2 8 
dm die. Leith of Belſhirry; Ship "gr himſelf leaſed by ihe 
* againſt him by Leſlie and/Ogitvie- of Newraine, obliging him to condeſcend nd 


ove: how he paid the price of that 25 75 OE. ode; app ys en for Temeid of * | 


Jaw7 to the Ar iament. 1 fe . Cee : e M4. 2 23985 e IET, * tt 8 


508 to Kae Ae Loanhead,/ po 


and abatements of ſundry” of theſe ſums, for which you muſt cunt to me; and they being 


deduced, there will be a ſuperpſus, which ought to be made fortheoming to me, ſeeing "4 
efecatöt de no more than a fiduciary for the uſe and behoof of the ereditors, legators, reli 
and neareſt of kin, allowing their ownſhare, biz. the third of the dead's part given them 
by lac for their pains' in executing the office 37 and for this very end they give up inventar, 
d find caution- Aꝛnſtotred, EftoT had got eaſes, I am not bound to communicate them to 


ou; for if the erediters, out of compafſion to me, a poor widow, and my fatherleſs chil- 
ted, „have given me the favour of an eaſe, they nowiſe intended it ſhould acereſte to you, 
in whom they were not concerned and if they thought it would havegonetthat:way, they 
_ would not have glven it ; and what hinders them on-perſonal-refpe 
Have gifted the executor! 8 parte 


8 their ſums, Mall. that ele to your The Lords 


Sic ied the Reporter to hear the parties on what motives the eaſes were given; for, if a : 


creditor, to get timeous and ready payment, give the exccutor an eaſe, Without regard or 
eien of favour, they thought a poſterior · creditor might claim+the- dane of that eaſe; but 
fit was on n perſonal reſpects or conſiderations ĩt would be other wiſmca. 


19: Bodem die: I reported Grant aud Brody contra Jean Maclellan, kclict of Bailie 8 


x Lady Dovn,” being debtor. to the Laird of Grant in L. rob Sterling by bond, he pur - 
es the Farb of Surherland, her late huſband; for: payment, as vitious intromitter with her 


Parapber nalia and other pods. and as being lucratus by the marriage ; and, on this de. 


ndence arreſts the like ſum in the Eatl of Murray's hands owing by him to the Earl of 


1 zutherland, asfome bygone inlakes of his Lady” $:Jointure:7. and afterwards obtains. à de- 


ereet, conftiruting his debt-aganitSatherland.--:Mrs Bouden being a creditor of my Lord 
"Sutherland i in gogo or-F000 merks, by his clear. hquid bond, ſhe likewiſe arreſts in-Mur- 
ray's hands, bat poſterior to Grant's arreſtment. The competition ariſing which of them 


PVoere to be preferred, it was contended for Captain Brody, the Laird of Grant's aſſignee, 


interlocutors 10 the — | 


* 


wee their: acts; and reſolve, dre ſent kim to piiſon,: hem wu fined. ec er ror ö 


ets and conſiderations to 


that he had the firit-arreftment ; and though it was on a dependence, .yer-before the com- 


- petition came to be debated, he'tiad 'obtained:a decreet conſtituting; his debt; and his arreſt- 


firſt arreſter, and had your debt conſtituted before the cauſe came on to be · debated; yet my 


arreſt ment being on a clear liquid bend muit be preferable: becanſe my debt at the moment of 
; laying on the arreſtment babebar paratam executianem, which yours laid on, on a. dependence, 
had not; and the Lords in parallel cafes had found, that an arreſtment laid on for a debt, 
whereof the term of payment is come, is preferable to à prior arreſtment laid on upon 2 


bond, Whereof the rerm of payment was not come, 29th July 1670, Charteris: contra. Neil 


Tony and ryth July r678, Eord Pitmedden contra Paterſon; and Stair, in his Inſtitutes, 

t. Affignarions, extends this a paritate rationis to the preſent caſe, betw xt an arreſtment 

on a dependence and another - on aß regiſtrate bond. A caſe in 1704. betwt my Lord 
ö Preſtonball and Drammond of Megginch was alſo: cited. The Lords, by a ſcrimp. r, 


preferred the arreſtment on the bond to that on the dependeitce," en ee, 


= This interlocutor was afterwards altered upon a bill. 


Fuh 19. 1709. Lord Bowhill- reported William Baillie of Laie ben; 2painſt Mr Alex- 


J e Menzies of Culteraflers, who holding ſome lands of Laminꝑton, he was purſucd in a 
declarator of nonentry. AMledged, No proceſs, for the execution is null, in ſo far as the day 
bf compearance for the ſecond diet is without the year from the giving of the citation, 
+ whereas both the: days ſhould be within the [year-from-the- firſt execution; and he has that 


ect for the ſuperior, that he would: not have proponed this dilator, if Lamington had 
ot declined all terms of accommodation. An were, This was neither a nullity nor an infor- 


milityz for it agreed to the analogy of the old form and cuſtom, whereby, after the firſt 
55 execution there were acts and letters iſſued out, which might have been executed after year 
and AN DINE executſon; 3 it Was enough if.the he of ee the firit dyet 


Was 


1 


meut being a ne realis affecting the ſubject, his decreet muſt be drawn back to the date 
of the arreſtment; and ſo muſt prefer Wim ; Anſwered for Mrs Bouden, though you are the 
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bw „ he ODLE declarator f redemption; 
and ſne and her Lord being charged thereon, in the diſeuſſing of a ſuſpenſion, they are de- 
. cerned to renounce all benefit of the foreſaid diſpoſition, and to accept of the L. 10,000 Ner- 


lung, in full ſatisfaction of all. And accordingly my Lord and Lady Yeſter grant a full and 


th ample renuneiation in theſe terms, of the eſtate. of Lauderdale and Swinton, and of all other 
1 8 rights that might pertain to the Duke, and that in favours of the ſaid Duke, her father, 
dn his heirs male. The preſent Earl of Lauderdale, as heir to the Duke, his uncle, raiſes 
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Eden die. The deceaſt Campbell of Glaſnock, diſpones ſandry moveable; debts to Far: 


as done in leo, when Glab:. ' 


an of she forcſad. 


A @procels againſt che Lord Yeſter, as repreſenting his mother, and as lawfully charged to 
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5 bit to FO to «ee oh REY raid: apt In 0 Ge as eoncer TOR abs * ee 
3 5 line thereby ap priſed in his favours, as heir-male, in ee and proſecution of my 
„ Lady, N s renuciation of all tight whatfomever: ſhe either had by the diſpoſition, or 
ng 935 1 Keke of line to her father. + Mledged for the Lord Yeſter, Phat hel is not bound. to denude, 
becauſe his mother renounced no more than what was diſponed to her; and the laſt can bs: 
nm broaderthan the diſpofition, its foundatien-; but ita e, the Duke: diſponed no more lin 
3 5 | 57 - 1665 but what was then in his perſon,” blen can never comprehend this comprising of 
LE Dunfermline, Which the Duke had not then acquired, but only tranſacted zit in the 1 So | 
"+ © ly after, and rook the:conveyatice'to himfelf and his heirs: whatfomever';- and ſhe 
PRE 4 being his heir of line, and not having renounced it, the ſame-devolyes to my Lord Yeſter, her 
< my - fon, and he is not bound to denude of it. Anſwered; That the Duke's diſpoſition to bis 
__ © + _- daughter was an univerſal: ſettlement of his whole ſucceſſion; and though be altered his re. 
5 e afterwards, and took it from her by a redemption; and gave her a tocher in lieu of 
1 5 5 155 | 1 itz et the renunciation muſt be interpret and conſtructed as univerſal and large as the ſetile. 
ment; and theſe words, © all rights which may pertain, is as much as if he had faid, 
Ve = 75 af! all het mall pertain to mne at the time of my decesſe. And her accepting the tocher 
5 In ſatisfaction, clears that ſhe was to retain nothing. Likeus, this appriſing was btentially 
in the Duke”? «perſon the time of his diſpoſition to his daughter; for he had then * right of 
| reverſion, and rhe jus relevu, or his right of relief againtt Dunfermline, though he had not 
the right actually ſettled in his perſon till the 1668 z yet that is many years before het re- 
nuneiation, and ſo muſt comprehend the ume. The Lords found her renunciation extend · 
ed to this right; and therefore my Lord Yeſter dehoved to denude of it in favours of my 
Tord Lauderdale, as che Duke*s/heir-male;.=— But this dees nat terminate the plea ; for 
tte Lords Tweeddale, and Veſter, have rights upon the eſtate of Dunfermline. which they 0 
1 jo e preferable to this'compriſing;.6n hiekerhey intend to compete and exclude Wy Lord 4 
"0 | Lauderdale from reaping any benefit thereby. Vid ot Nov. og. / 
July 21. 1709. Patrick Halliburton having Lomtracted debts near 10 L. 3000 > Sterling; ; 
Re... 1 having ſecretiy conveyed away his effects, me retiteu tothe Abbay ; but Sunday being 
a day Fhereon they are ſecure againſt all captions or other diligences, he came up to tbe 
Fp Mr? Stewart, one of Kis crediters, and having ſupped with him, and thereafter 
3 my my it was paſt” 12 ofelock at night, he is ſemed upon. by a meſlenger, by virtue of a 
x N _ caption and put in priſon': whereupon he gives in a complaint to the Lords, that having 
ORE Notts on a Sunday, to treat with Mr Stewart anent his ſatisfaction and ſe - 
_  curity; and this own liberation, he did trepan and enſnare him-by pretending much kindneſs, 
_ and; in viting bim to ſupper, and then protracting The time in overtures and terms of ac- 
commodation, till the town: clock ſtruck 12 at night, and then he had a meſſenger prepared 
to take Aim to priſon, kg a moſt illegal and treacherous practice, all the preparatory ſteps 
being doe on the Lerd's day, Which is all one as:if he had executed his caption on- the Sun- 
. day, {contrary to bur law and deeiſions, and the probibition of the Roman Emperors i 
e ferns, to ſecute that holy: day from profanation. 2do, The Queen by her indemnity, 
has pardoned” all offences, contempts, forfeitures and outlawries, preceeding the igth of 
April laſt, Which is-the date uf her indeninity, which will extend to denunciations and 
1 - captions, Prior to that date; and 1 eſt this caption was raiſed long before, and eſcheat 
= © beings? -caſuuhity* falling to the Queen, by the debior s eontumacy and delinquency, ſhe niay 
ceecither gift ice diſcharge it, as ſhepleaſes ; and having done! it, he could not be warrantably 
1 any deniaficiation or contempt, prior te the ſaid act. Anſwered, Hie ſtaying 
till che Monday morning, there Was neither law) nor reaſon to · ſtop their legal diligence; 
and for the Queen's pardon, it only indemnifys criminal contempts and outlawries-: and if 
it were ſtreteßed to civil rebellion for debts, it would introduce a ftrange eonfuſion, and be 
bie the Roman nov tabule, or the Jowiſh year of Jubilee, which diſcharged all former 
debts; and let indemnities for a hundred years back be conſulted, it was never pretended 
chat an) of them diſcharged captions er legal diligences, to compel debtors to ſatisfy their 
-_ _ juſt and law ful debts The Lords allewed trial to be taken of the time of his being ap- 
prehended, and the manner how he was detained, or if he offered to go back to the Abbay, 
5 - and Was enticed to ſtay, and hindered to go out; but repelled the ſecond reaſon founded 
on the Queen's indemnity,” anti found'it did not extend to take off the effects of captions for 
civil debt, prior te the date thereof. Fot ee ene 7 10 eee Durie 1250 | 
En -"F 1628; 'Rachler contra Lauder. 
= Nah 22. 09. Kineaid and Ofwatd: "Arctibald Kineaid-of Hook, reſolving to ſet a 
5 _ rack ef part of his lands, that he might know. its extent, he cauſes one Oſwald, a ſworn 
metſter meaſure it, who reported it to be 46 acres, 2 roods and 13 falls, on the faith of 
Which he ſets it to one Lorn, a tenant; but afterwards having ſome jealoufy, he employs 
other two to re: meaſure it; who declare it to be 31 ares, and C Oſwald himſelf being allow- 
Tn to make a ſecond trial, he acknowledged it was 40 actes, though the ſea had waſhen a- 
; N 258 the ;groundthat was at 1 Welpe TE: e an re = Jews: 
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ſome way amiſſing, which was the whole foundation of the proceſs, they ſuperſeded to give 
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al creditor of Sir P: 


Wood chamberlain to the Lord Dupplin, now Earl of Kinnoul, grants bond to Dame Janet 


| _ knowledped, then he behoved to have compenſation; for ipſo jure, the money being the 


Lady Colpmalundy's, it acereſced to her huſband, and he had a bond from him for the e- 

- quivalent ſum, which compenſed the Lady's bond. Auſwered, It is very true, the Lady 

Pitgirren's name is for her daughter's behoof, but that will not prove that. the ſum therein 
. contained/accreſces to Colpmalundy jure mariti: for it is offered ro be proven, that when 


: 75 . 2 1 . F N go | * KG 8 tk 5 N L 12 . OY: $1. 8 . . . * \ 225 be. 1 D . 
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iſes/a ſummons againſt” him for damages, li belling that heſet 


Murray, Lady Pitfirren, for L. 1400 Scots, who being charged; ſuſpends on this reaſon, 
that he offered to prove by her oath, that though it bore borrowed money, yet her name 
Was only inſert for the behoof of Lady Colpmalundy, her daughter; and that being ac- 


Colpmalundy ſold his lands to the Viſcount of Dupplin, it was agreed, that, beſides the 
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| 5 5 png Be Mr.” 100 ebe e 5 * 1 3 abs: e en + . 9 
eb _ renouncing/! her right and jointure therein, which Pratuity is commonly called 'the Led 91% 
Lon; "and this bond Was granted By the buyer's chamberlain to the Lady s mother on that 
„ Very account; and it was not very honeſt co take d bond ftom the hylband, at the lame 
dice to found a compentation to meer. it's and ſuch gratuities are. of the Darure, of Peculium 
WE er to the wife, and are as much excemed-from- the huſband's: marith,/ as her para- 
pPubernalia are; for what if the 100 guineas had been actually-employed to buy her klonths, 
|,  _ rings, and jewels, : the hulband ner bis creditors | could have-chimed-no-righs therein, bod | 
no more can-the hoſband claim the money ſo dettined in compliment for gving her conſent, 
| _ - Replied, The wife can have no movenbie ſams, though bid and ſerecned under other conf. 
| dents names z bot the Jame 7p/a moments accreſces and betongs to the huſband.' The Lords 
| Found this gratification given for the Lady's gown did nor tall to the huſband, bat: prope 8 
Wwoaiäcs her own; and cherefore fer elled the Tn of e ns! and found. the: Jeers orderly 1 
| _- proceeded again Mer. Wood. A S | 
Mo. _— uh 28. 1509. James Shane 7 — bes Provoſt: 5 en Anna: Moray, bo 
|  dwvyhter 10 Polmais and fave matrimenio-3n-1 672, diſpones-to-her the lifezent-of a great 
33 lodging i Stirling, and of 22 acres adjacent do that town; and, failing of bairns of che 5 
marriage, diſpones the property and fee of o merks, heritably; 6 0 by infeſtment I 
TT” hatin of Tullibarden. In 1674, he, by a nem right, diſpones the faid-ſum-of 10,000 
| —. ' merks to Mary Scot his mother, and en . revokes the former diſpoſition he bad made 


of it te his wife, ja ſo far as cuncerned the fee, relerving her liferent of the ſame.” Mary 
3 diſpones the faid 10, 00 merks to my Lord Saliue's daughters, her own grandchildren, . 
 . - © bereon they purſue a redaction of James Short's diſpaſic ion d Ann3 Murray, his wife, 
_ againſt Polmais, to whom 'the-had/ aſſigned it, on this ground, that it was a donation inter 
virum et uxorem, in ſo far as it exceeded a Smpetent liferent, and abſorbed the fee, and ſo 
was revokable, and de false revoked by the poiteriot diſpoſition. made in favours of-/his-mo- 
=. merz and the Lords, in 1678, did accordingiy reduce it. Alexander and William Mur. 
5 rays having right by progreis to Anna Murmx, their couſin? «diſpobition, do raiſe @ reduc- 
1 5 5 tion of that decreet reductive, and founded on ſundry nullities, ſuch as, that the grand 
gdaeeerniture had no warrant by particular interlocutors after the breauszE; the firſt being A 
wou ede words of the clerk in ber the laſt are the- words f the Judge, which 5 MY 
1 colſected by the extracters, e together in the great interlocutor; ess, no avi- - 4 
3 ſandum was made with the probation.” Anſwered, They opponed- the: decreet, which was 
mm judicata, and could nor alter: ze: years lence be now called in Aueſtion. +Likeas, theſe 
=—_ : things being really done, it! is; no niatter hcether they be inſerted in the deereet, if they 
A appear from the minutes. The Lords thought it an ufeleſs and unneceſſary work to looſe 
and open a decreer, where there was nothing, in material juſtice,” to ſay againſt it, when 
13 4 it ie is turned into abel ; and therefore, without opening it, they allowed the purſuers to 
|,  _ - objet whar they rele vantly could againſt the ſaid revocation.. In which debate, the Mur- 
A rays alledged, t Fhartit was no donation, for there being no contract of marriage, this pro- 
. a came in: place. thereof; neither was it exorbitant, ſeeing it s both affected with 
UW . debt and ber motber's liferent; and ſhe being a gentle woman of à good family, and he a bur- 
. geſs. it · was · but · a competent proviſion failing of bairns, Which caſe happened. Likeas, 
the revocation was en-deathbed, and ſo tempore inbabili, and was not in favours of his neareſt 
baeir, bur of his: mother, and to the heir? s prejudice, hen he could not wrong bim. Au- 
ſwered, All this was fully tried and examined by the Lords in +678, aud wery deliberatel7 
then reduced; for ſhe having married without her father's conſent, he got not one farthing 
of tocher with her, and the liferent' of the houſe and acres, zoined with theliferent of tbe 
ſaid 10, o00 merks ¼]· more than a competent proviſion; or leſs thould he have given her 
ite fee of the faid ſum, which was ergeſſus nalubilis, and was ſo found by the Lords, as 
Sͤtait has recorded it, 27th June 467%, and zd June 1678, Birnies contra Murrays, where 
All now alledged is there founded on and repelled. The Lords; byplarality,'thought it incon- 
| gruous toloole aderreet in forovon nullities, where the alledgeances. againſt ir,*(efo it were 
open) are irrelevant; and therefore finding it was bene judicutum in 1678, and what is now 
| - ſaid, ſhewed ng material injuſtice then committed, - therefore they ſuſtained. the decreet, and 
3 aſſollzed from Murrays reduction. In this caſe, conveyances. of fees to wives by huſbands 
Was thought unfavourable,. beten nnn af the Duke of Lauderdale, and the 
"A | 154 Lord Whitelaw. e 4 | 
„ 29. 1709. Savant 2 Blackhell. . A of, Kebſewall, Advocate, in 
1 eaks 1688, - buys from Sir Archibald Stewart: of Black halt the lands of Langhauſe; and at 
* the ſame. time two pieces of a meadow, and a parcel of Wood by a ſeparate- bargain. A$ - 
to whieh laſt, Blackhall defired to know his eldeſt ſon's inclinations. then abroad, ere it 
ſhould be irredeemabiy concluded; For ſatisfying bim in that point, Kerſewall gave him a 
1 declaration, that Sir Archibald ſhould have. liberty within two-or three years after his ſo n's 
3 return to. 9 5 1 OY ” repaying: oy the pa a a een as the 
1 19 
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3 rice thereof. Young Blackhall returned ſhortiy after, and-lived three or four years, and SS 
never lignified his diſpleaſure nor diſſent; but, long aftet his death, 'Blackhall raiſes a de- + 
ator of redemption founded on the foreſaid ohligement and declaration, and offered to 
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| "Jepay ie 300 merks, but, did not iofift ro haye, bim count; for the ſuperplus rent above his 


- aungalrent:: Alledged, It was à real ſale, and the bond Wasa mere compliment given in civ :e: 


ey and: en gratia, and bore nothing of the ſtile of 4 xeverſion, nor was it regiltrate, s 
de law requires: Likeas, the meadows pay but 16 merk yearly, which proves, that 300 | 


werks was an adequate price for ſo ſmall a rent; and reverſions are ridti juris, and pr 


4 s 
5 * 
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. x0 be performed in ter minis; but ita ęſt, the three years granted for redecming are long ago 
| "8s. .and che condivion of ⁰—• . .. ⅛ !N'' : ⁵ —dͤvU . 
Ana to keep thir reverſions perpetually, open, is 10 embarraſs and incumber property and 
do diſcourage all meliorations and improvements of land; and the faculty being to Sit A: 


-- chibald;- and his ſon jointly, the ſog being dead, the other cannot exerce alone. Anſwered, | © 


= opponed the writ. bearing a plain reverſion; and though the time limited be expired, yet e 5 
it bearing no irritant clauſe, the Lords ever allow them to be purged: before declatatorr. 


they being molt unfavourable; and penal, and of the nature of a pablum legis commiſſoriae | 


_ hich-is reprobate in pignoribus.; and even in contracts of emprion, vendition, ate always Þ ö 
purgeable at the bar, as has been found, 5th Feb. 1628, Pringle -contr Ker, and in many © © WM 
caſes ſince: and here it is offrred to. be proven, that the lands were worth more than de ö 
Joo merks paid for them; and lately, in Colonel Erskine's proceſs. againſt Sir George Ha. 
mio about Pilfiallan, the Lords found the irritancy purgeable, and the lands redeemabſũſe. 
dad the faculty was not perſonal to his eldeſt. ſon, i bi provides etiam baer edibus provider. 
„i enen 


* 


Juh 30. 1709. John Cromby, ſheriff clerk of Roxburgh, purſues a reduction againſtt 
James Robertſon: chirurgeon in Jedburgh, for reducing a diſpoſition. of ſome lands made to 


bim by one Scongal ex capite inbibitionis; againſt which Robertſon excepted, that the inhi - 

pbftion was null, becauſe, though the execution bore perſonally apprehended, yet it did not 
mention chat a copy was delivered. Alledged, The inhibition was good, notwithſtanding 
char defect; for being againſt him , perſonally: apprehended, law preſumes. omnia fuiſſe ſolennk 
mien alta, and that à copy was given; and being duly publiſhed and regiſtrated, that was ] 


on che market · croſs of Edinburgh, and peer ot ſhore of Leith. And Stair, p. 409. and 666. 
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tze poſſeſſion of theſe lands on a ſummary. complaint. 
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13 The deceaſed Eiſhiethiclle” in in kit firlt contract of marriage” provides, im cafe there 


the fame, upon adviſing the cauſe this day, found the eſtate pri 
. ers: by year, and the term circumduced as to 
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1 1 Lords the firſt day of their down fitting, alledging hat advantage was taken of him by fur- 
1 for his right was elearly preferabſe co Murray's, and be Was. only in poſſeſſion of ſome 


and they never repone againſt them, unleſs there be precipitation, or ſome informality 1 in 
the extracting, which cannot be pretended: here. The 7 75 Wore much ſtraitened in this 


ho it Was inrolled, and if there -was any legerdemain or generality 'nſed here. Some again 
remembered two caſes; where their predeceſſors had looſed ſuch certifications, and reponed 


8 5 Gavin « Jobnflon of an bf 


be no heirs male of that bed, and two daughters, they ſhall have 8000 merks" payable at 
their age of ficteen, and til chen, to be educated and alimented according to their" quality 22 
and degree. It happened there were only two: daughters of tliat marriage, but in a ſecond. 
he had 4 ſon; and he being deceaſed, his daughters purſue their brother for an aliment, in 
_ they mall arrive at the foreſaid age of fixteen, at which time cheir portions eommence to 
der annualrent: And the Lords having allowed the purſuers a probation of the yearly rent 
© and alle of the eſtate, aud che defender to probe the debts and 'incumberances affecting 
5ven t be Worth 400 
| roving che debrs 3 Whercen the Lords 
oceeded to modify the aliment, and found the leaſt they could give them Was the annual. 
rent of their portion, deducing always the retention; But when they cenßcered at what 
time khis ſhould begin, they found rhe time of the father” s deceaſe was not proven; and 
-  thopph the purſuers comended, That they needed not, for they had ſibenled, that he died in 
March 17925 and that, ſome months thereafter, their ſtepmother had thruft them out of 
che bouſe, and in afl the debate this ans never denied, but taken as pranted;; yer the Lords 
thougbt this Poſition 2 vulgar error, and that fündry decreets had been found null for want 
_ of this probation, ſeeing 2#ore non probante, the rtus comes of 'courſe to e abſolved; yet 
the Lords allowed the purſuers ftilf 4 diligence. to prove the time of their farher's death, and 
of their ex pulſion ; for ſo long as they ſtaid in familia after his deceaſe, they could crave. 
no aliment, and declared my would ſummarily” aj hw that f us . 8 1 po 2 855 
their aliment ſhall begin. VVV | | 
- "November 4. 1709. Murray of Arthurſtane, and fines Wor od in Killymauir, being both ; 
Setter ef Farquharſon of Balloch, and adjudgers'of his eſtate,” Morray puürfues a reduc- 
tion and improbätion againſt Wood ; and after all the terms are-run, he procures a decreet 
of certification againſt him for nor production of his writs, dated the 22d of July laſt, and 
extracts it on the 8th of Auguſt. Wood finding his right funditus cut off by a mere o- 
miſſion of his Agent, whobed his writs in his Bands, gives in a ſummar petition to the 


, hs 


_ houſes, Which was not the fixth part of the fubject adjudged, and the relt by all open to 
_ Marray? s diligence; and that his writs were in Hugh Somervell rhe writer's hands, ready- 
to be produced 5 bur he was retidered ſecure,” becaüſg it was put up in the roll of the acts 
Thus, “ Murray againft Lunday of Glaſſwell, (Who was likewiſe called in the proceſs) and 
ders; and then de nul no room to apply; and he now produced his writs, and was wil- . 
ling to debate inſtanter without delay ing the purſuer, as "alſo to pay him the -EXPences of 
_ Extracting the deereet, ſo that An had neither? damage nor fuſs” 5 And though 
_ cerrificarions in improbations are a ſtrong fence and fecurity, yet they muſt not be a ſnare 
and gin to the lieges; and Stair,” #6. 4. fit. 20. acknowledges they will be recalled on the 
eat informality, where they are dare de recenti, andthe writs called for are. produced, 
as Wood does now, and repeats his reduction. Anſwered for Murray, That the hurry. and 
end of a ſeſſion can never be a relevant cauſe of reduction; for this would militate againſt all 
done upon the laſt eight days, wherein much buſinefs is diſpatehed; and the thing Was 
| fairly: done, and he had ſeven ſeſſion days to have applied, and did not; and that it was Put. 7 
up im the roll apainit Glaſſwell-only is denied, and capnet now be proven, they being now | 
. -cantelled and torn: and this was not a certification in abſence, for-he had compeared, and 
taken terms, and yet kept up his writs, and had a competent time to have applied, either to 
the Ordinary who pronounced it, or to the whole Lords, but neglected both; and to over- 
turn ſuch deereets, is to ſhakethe ſeeurity of the lieges, many of their rights: depending 
thereon: and the preparative were of more value ten times than the import of this cauſe; 


conflict bet wixt ſtrict law and equity. Some were for refufi! ing this ſummar application, and 
remitting him to go on in bis reduction as accords. Others were for trying, before anſwer, 


againſt them, on the 26th June 1673, Sir R. Murray alias, Crichton, againſt Murray of 
Broughton; and 17th February «4 675, Ballantine contra Reine. But it Was 'alledged; in 
the firſt caſe, the defender was at the time in Ireland, and was in the end of the ſeſſion; 
and the complaint was made the very firſt day of the next ſeſſion 4 and, in the ſecond caſe, 
mis Advocate was lying ſick at the time; and Murray contended that Wood had no material 
-prejudice, for his debt was more than ſatisfied, and extinct by his intromiſſions. Vet the 
' _ * a INE. 5 of: 98 2 . oh reponed f him. N the e he pennt 
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bim to deſiſt; which he refuſing, ben pr him in priſon in September laſt; and offered, nn 
I If to f ) ſet him at liberty ; but he not eomplying, gave in a 
bill of ſuſpenſion to the Lords, containing a charge to ſet at liberty, on thir reaſons, that, 
by the 16th act, of the meeting of the Eſtates in 1689, all Minifters, either in churches or 
meeting-houſes, are to be protected; and that there is no law impowering the Magiſtrates 


bis enacking himſelf to forbear, chen to 
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bare au mis argutias, mere ſubtilties and ſcrupuloſities unſupported by 
> Nevember 8. 1709. Greenſhiells contra the Magiſtrates of 
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| to impriſon any for uſing the ſervice and liturgy of the church of England; and the diſſent - 


ing Preſbyrerian Minitters in Ireland (though they e joy not that toleration given by act 


* 
* * 


| . oaths to the Queen, and the abjuration againſt the Pretender; ſeeing they can neither charge 


bim with error ia doctrine, nor immorality in his life and converſation, and he ought to 
have the benefit of the 27th act of parliament 1695; giving protection to all Miniſters who 
all qualify themſelves, by {wearing to the civil government, which he has dont; and the 
th act in 170 1 has provided for our perſonal liberty, as one of the molt dear and precious 
intereſts of mankind; and though his ordination be from an outed Biſhop, yet that no 
more invalidates it, than the Preſbyterian ordinations were in the time of Epiſeopacy; for 
though they were declared null by the gth act of parliament 1672, yet the Preſbyterian 
principles then taught, that no civil legiſlative power could deprive them of the right of 
continuing and ordaining the ſucceſſion, that being radically. inherent in their intrinſic 
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power, and ſo purely eccleſiaſtic, that no ſanction of the ſupreme Magiſtrate could diveſt 


them thereof; and if this Preſpyterian principle and practice be good, then, by the ſame 
rule, a depoſed Biſhop retains ſtill the character and power of ordination, though depri ved 
of the benefice and emoluments; otherwiſe, many of the Preſbyterian Miniſters now 
preaching in pul pits, who had no other ordination, but when it ſtood condemned by law, 
- ſhould: be no lawful Miniſters. Anſwered for the Magiſtrates, That the act of the 
Eſtates in 1689, and the act 1695 can do him no good, for they concern Miniſters then in 
actual poſſeſſion of churches, Which he was not; and the 23d act 1693 does plainly cut him 


off; for none are to enjoy the protection of law but they who ſubſcribe the Weſtminſter 


Confeſſion of faith, which he has not done. And it is a vain imagination, to think a de- 
poſed Biſhop retains the power to ordain, for that were to perpetuate the ſchiſm ; and the 

nonjurant Biſhops. in England do not ſo much as pretend to it; fo that this volunteer is. 
traly no churchman at all, but a pure layman ; and their conſolidation with England is? 
ſophiſtical notion, the Union eſtabliſhing the Preſby terians; and no other ſet of a chu 
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has a legal being and exiſtence here, but them only; and there needs no law conden 


the Engliſh ſervice, for the inttoducing the Preſbyterian, worſhip explodes it as inconſiitent; 

and 7. 2. D. de juriſdict. ſays well, conceſſa juriſdiltione ea omnia concedi videntur fine qui- 
Hus exerceri non poteſt ; and the Biſhops can pretend to no juriſdiction but what they derived 

_ from the crown, and the acts of parliament reſtoring them in 1662; ſo that they ſtood 
more jure Jacobi et Caroli than jure divino ; and even the motive introductory of preſpytery 
in 1689 was the inclinations of the people; ſo both owe their footing to the acts of parlia- 


abroad 


ment: and though this ſeem Eraſtian, yet Holland and all the wiſe governments 
55 J%ͤ;O[ð¹b An. „„ 5 practiſe 


% 


* 


him every farthing of the expence he ſhould gite up upon oath, and What further he hac 
pot bim to by anſwering this bill, and de bating ante in cauſa, without putting bim to 
certifications are fairly exttacted, they ſhould be irreverſible. But equity inclined the Lords, 
dee the more favourable ſide, according ta Craig's words, in dubits cafibus mitioria nabis ſem» — 
Pei placueruut; and in the application and interpretation af laws the Doctors bid us repro -- 


5 9 Steen enn | dinburghe Mr James 
Gteenſhiells baving' been an Epiſcopal Miniſter in Ireland'3” and coming to Edinburgh, takes 
ip # ineeting-houſe, wherein be reads the "Engliſh turzy, with cheir ſervice and ceremo-. 

nies; for the uſe of the Engliſhmen and others that had nor freedom to: join in communion. 

| with the Scots Preſbyterian church and their form of worſhip. The Preſbytery of Edins © 
biorgh looking on this as a derogation and innovation to their eſtabliſhment, and the purity: ; 

11 ei difdpline; they ſummoned him to-compear by their beadal, who declines their jou. 

rifdiction and authority, as noways judges to him Who was. of another-communion, viz. of 5 c 

the church of England; and that the union had incorporate the Epiſcopal church of Scot- 

Fand, ang made it's part of the national church of England ; and being aſked, by-what war. 

© rant he aſſumed the power to preach, he produced -a patent or diploma from Mr. James 

| Ramſay, late Biſhop of Roſs in 1694, making him a preſbyter ſecundum ritus et formas eccleſie. © 

' after their abolition, could be no warrant not legal inſtitution,” whereupon they diſcharged. 

| him to exerciſe any part of his miniſterial funckion within their bounds'; and be diſobeying 

ie next Sunday after his prohibition, the Magiſtrates of Edinburgh called him, and required. 


of parliament in England) are not diſturbed: by the Epiſcopal clergy there ;. and by the ſame =» 
mus of parity, the Preſbyterian brethren in Scotland ſhould give the ſame tender forbearance, 
they meet with there. 249, He is fully qualißed to the civil government, by taking the 
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= ee it, It was urged, if an abdicared-Biſhop could ordain, What hindered an abdicated 
Poss 10 give commiſſions, boch. civil, military and eccleſſaſtic? and yet the gecepting any 

Hk ktbeſe Would beftreaſon. Thergeneraliey of e eee ee, 
bis ordinstion illegal, though chütchmen de unwilling co ſupject chat queſt;on to the cog. 


dance of civil judges, as Without cheir-ſphete:; and-therefore, refuſed do fer him at li, 


4 
= 
\ 


| 1 3 ? & 


%%% the cermf the preyrerys 
ind Magiſtrates fentence. Vid. zoth Dec 125 eee 
=. . __ © Naovember-10- og. The Lords, in the proceſs betwixt the Earl of zuderdale and the 


+ _ Lord Leſter, mentioned ſupra 20thJuly 1709, found the. Lord Teſſet bound in regard of 


mie mother's renancistion to the Duke of Lauderdale, ber facher, and, a8 lawfully charged 


r ” 2 


do enter heir to her, and otherwiſe repreſenting her, to denude of -Dumfermline's appriling. 
iin favdurs of the Eatl. Yelter now gives in a peritiob, .zepreſenting, /that-rhe Lords inter- 
lacutor Went upon a miſtake, as if he bad been parſaed, as law fully charged to enter heir 
do Lady Mary Maitland, mis aiorher, "whereas there-was no ſuch Aertery of. general charge 
do enter, nor any exccution thereof. produced; not as the palliye ticles, in ſo far as con- 
cCerned her, libelled, but only. ag repteſenting the Duke, His grandfather.; and therefore, 


: % 


ite ſummens being Wrong laid. heiought to. Be allvilzied ah bac inflate... Anſwered, imo. 


This is out ofthe road of all form, ſeeing there is nothing more inconteſtible an law, that 
meer petempiors pr A and intetſocntofs in preſence thereon, a defender cannot recur 


E : 
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* « 


to a Gilator, or Pe allowed to deny the. palliye title fer that -his peremptor dekence that his 
=. mother's ten nciation did nat colmprehend: this appriſing Was 4 clear een of, ; 
=. ae acquieſcence in the paſlive/tifles... 280, M my. bord Yeſter had in initio litis enied bis 
heir, to force him to denude. But, 30, He is truly convened as repreſenting his mot ber, 
(lchoaghb chere be no charge apainlt him) and ſo the libel ought ſtiſl ro be ſuſtained. Re- 
bla for my Lord Leſter, 


** . 


_ 


lity in the ſummons ;, for it would be an In. grounded interlocutor, that is founded on a 
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nen, viz. That he is/purſued as repreſenting bis mother, . when .there:is no ſuch thing; 


| + for though it be trankently mentioned. after; the will of the ſummons, yet. not being in 
the premiſſes, it is impollivle-any . e e extracted thereon ; for.nothing is 
|, -- taken into the decrest but hat is libeled before the will. Which is altogether forgot here. | 
2 Lords found No proceſs on this informal. libel. . 


M2 _ .Eodem die. The Dake af Argyl gave in a petixion to- the Lords eraving their certificate 
on his right-of Juſtice-Generalſhip. within the bonnds. mentioned in his charters, on this 
ground, that cby an act paſſed in January 1709, in the Btitiſh Parlament, intitled an act for 


889 | : 2 
* 77, , 5 


improving the union af the two kingdoms, it is provided, that the Queen, may i ſue out 
_  commiſlions of -oyer and terminer 40-ſuch , perſons as ſhe. pleaſes 'to. name, for trying the 


* , | 


R -  criines of high trcaſon;aud-milprilion-of treaſon committed in Scotland, in the fame: manner 


L 


as ſhe may de in England; but this Mall not prejudge any. having the right of being. Juſtice- 


o * 


Gͤkeneral, within ſuch-a particular dilteict, or having juriſcicton in ſuch caſes of treaſon, G. 
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proyiding they make their tight appear to the: Lords of Seſſion, and obtain their certificate 


_ --- to the Lord Chancellor of Great Britain, in Hbieb -caſe.it is, declared -the ſaid;] uſtice- Ge · 
nz eral w bo has his right fo certified, or his depute ſhall be on the ſaid commalſion: of oyer | 
and terininer.to try. cheſe ctimes, and ſhall be on the quorum; and-then-the Duke ſubſumes. 
' © that by his charters more than 40 years back, he has the heritable office of Juſtice-General 
"+ (which-campretiends the power: of judgingrealon,.and: all crimes whatſveyer) within the 
mite of Argyle, and the whole ifles of Ssotland, except only Orkney and Zetland, and 


3 
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4 > 1 2 


{  - that part of che ide of Arran, Which belongs tothe Duke-of Hamilton as allo in all e 
lands of his waffals holding of his family, Wherever they lye within the Kingdom, as ap- 
5 peats by his charter in 1667, | expreſsly-relating to an antient one in 16.34, and the pro- 

greſs of charters, ſeiſids and retours i fince, With two ratifications of .parſiament in 169 


1 ' . 


and 1605, and ſundry documents of poſſeſſion in holding courts ; and theretore. craved the 


I.? ords would certify his right to the Lord Couper Chancellor, in the terms, of the foreſaid 


ö ; yz is | * = | n | 2. . > |: 575 1 1 py e 1 „ 4 
aS, that he and his ſucceſſors in the Dukedom may have, the benefit of the proviſion of be 


ing one of the, quorum, when any ed £9 miſſion ſhall happer to. be iſſued out. 1 he Lords 
| having ordained this bill: to be anſwered, Her Majeſty's: Advocate returned it with this an- 
ſwer, that he had no inſtructions from the Queen or her Miniſters of State to: oppoſe it. 


So the Lords peruſed all che. documents produced, and -belide: „f the 
act patſiament 1693, and 73d act 1696, his right of juſticiary was in ſome meaſure ac- 


| knowledged and. reſe rved:;* therefore they granted the certificate craved, and ordained it to 


d.belides them, found by the 39th 


© tbe ſigned. by the Prefident and one of their-Clerks, and the ſeal of court to be appended . 
 «theteto,. The Lords abſttacted from declaring/any thing about their poſſeſſion, ſecing the 
ct did not require it. But the charters bore not only that heritable office. of n; . pes 

| 1 8 f a7 3 _ | 5 4178 1 SI; FP bs i : | 4 8 5 F - 5 5 0 1 1 5 a £4 n | 2 : & 0 | 7 | 1 | Lew! 


„ 
© 1 * P | 
: I ; ; 2 . p W414 ; \ 
2 5 5 5 e 4 > 0 ui * * 
8 * * & 't 5 p p : 5 
"7 5 5 - 4 1 4 
7 75 : 5 * Is, | 
15 * ; 5 " * 
3 8 
« x 


, 14 1 ; , 4 * b 22 7 i 1 &% 8 „ 4 : 4 „ 7 1 p 
# U © * 2 7 : ” * 4 5 4 7 v p 2 ” 7 & : ; . a $ i 
„ 4 * i 5% | 


M, 
£ * 67 * J 3 7 $, n 38 * 4 8 
F : * * 7 8 7 j 4 0 4 8 x7 þ $8 2 : A f Ss y Py . ; 5 i 4 1 a; „ r po 
ed 74 1 ; 26 1 i; Fs N ' G1 | 0 CER N 2 , 3 a4 * 
, 7 1 N 10 Ws 1 Ss ad by $233 4 <5 "TIF * & wr a. «3 14 2 1 e f 4 N . ” £ : : : 1 FL J 0 & « 
82 5 © 3s 1 s * — i * 1 * . Sy A * 13 7 | ; Wh , 4 5 A 4 . y ES 5 A ; | J Fr 2 : ” Lo) Ws * 4 a . 
4 — * L . 5 5 1 * £© l 4 e CL. % GS 1 q : 5 ” 1 8 6 ; Il n 
8 18 ! x „ * * — ee 
k 1 e. 
* 


&, >> £5: 
* 
AC 


3 r 8 % * : 8 4 4 * 1322 o * n 
" + 32. * I." . 1 4 - an * 4 ; A 8 
e a 7 ; ? 5 1 4 # * N 54 7 f * . } 5 > x 8 * \ A * * . as 
© * x $32 " & $54] vo s | 4 A ; #7. 7 1 . . * « _ 5 2 1 po K 
2 a 2 a 7. 8 . I MY ; : * * b 
: 4 4 « 55 | 30 1 4 — x Y 3 * 8 
4 N 3 p : p * 4 k . f p 4 x a n s 20 a 4 
Su Tr W. * 5 dee 3 the 4 | ny a” 5 
TY C 8 Y = , 'F. ; ; 3 ** , 4 ; "Res þ A; | 
: 1 - L 2 a 48 R 9 , * 3 4 TY wh 5 ** 0 < 
1 : - 4, | I 4 j 5 — 4 * * x 1 "©. 1 7 s > 4 
A „ a ITE 5 n 2 725 Fg $2 dc $ : . ? 
** , 1 q 2 * * LED FS 2 F 1 A ” Mg? * * N ov N 5 WY 1 $54. : 
* 1 


: f 4 y 29 ; / Ty > . i = 5 
e : RD + N N r . 0 . 4 9 A Y * 3 f . W ; .- 
3% 1 2 , * F Nn 5 * X ; "SOL =" =. N 83 1 "I 17 1 1 F * 1 4 f 3 FL A * 83 75 * | 4 f 2 * 
743 . Tx nene 7 N * wp Lon” vo . 1 7%. USA ELLA . 7 . 4 n — N 
0 . 0 | I þ 4 f : ad. | 1 5 * ; | 3 8 me EW. l ; — 9 $4 bY 1 „ 4 
being crowner and maſter houſhold, It was ſurmiſed; that of old they were u. 
1 - ? v5; 1 # 4 4 > Uh « 0 9 RG i n * - : oY * K 1 £77 ml Ie R 4 . # | 1 . wy" TS, ; 6 Io 


; 4 3 
i 5 NAA 


* NY 4 7 - «a - n 1 F 
„ 8 7 „% — - Fo , . 
' 1 > i "is a vx Bs, 4 k % F : PPB 
8 , 5 "_— .: * % 7 | , : 1 * f 4 9 A n 47 : : * ? % 3 
4 2 vo 1 4 * * s G - * 
. 1 N . q LILY 
- I's ; - Y . * x * 
f Y * . \ * 
„ O ur OF 
\ N If) ae” » : 8 , , ) : 1 
3 * 1 l 2 s- b . wa 7 v « * 1 
f * * . +4 * 1p # oe ABI 25 iv L . „ 
Wer», AT Rank we IE * . ee ; 3 
4 1 . 2 * 1 . 


| p KORN 5 "©; : 575 Fi fe, ag Re” 

F 4 likewiſe of | 3 4p . „„ be hr 15 a eg o r ö 1 per 5 8 b | 

| {ice General over all Scotland, and. on their,quitting ihe keit, they retained it within the 
orelajd -bounds. But this was not inſtructed, and by the records, it, appears the Lords „ 


_ Gray and Forreſter were ſometime. Juſtice. Generals; and by the 60th act of parſiamen rn 


1 


$03, the ſhire. of Argyle, Lorn and Bute are ordained to come to the Circuit court 5. 
Perth, fo then the Lord Argyle bad no exemption... Some doubted if his right or Jult :: 
 ciary would extend to Judge that treaſon called. perdaclſion or, riſing in arms. For ii 
certain, Lords of regaliry cannot; and. it was thought his Juſticiary was no greater, and 


| there was no inſtance or precedent of it. However the plurality extended it even to har, 
| .which is the higheſt of all ſeculat crimes, and by their, certificate declared in theſe 
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"November 11. 4709. The Lady Ormiſton contra Hamilton of Bangour. The Lords, /u 


. 


'. pra at the gth and 18th of February 1709, found Sir Robert Blackwood's merchant ag. 
Counts partly furniſhed to my Lord Whitlaw, and partly to his funerals after his death, not WS 
_ preſcribed, ogg purſued without the three years; becauſe the furniſhing after his deb 
Fares theſe articles before it as current, and were to be connected together to make up 
one collective accompt. This interlocutor being reclaimed againſt, and a new hearing. 
| granted, It was contended for Bangour, that by the 83d act of parliament 1379, tbete was 
| no ſuch currency:or connection permitted, but every article, if neglected ro de ſqupht in 
foot three years after, preſcribed ; and if a year or other large interval of time, meuld in- 
|  rervene betwixt furniſhings, the doctrine of that new article's ꝓteſerving the reſt from pre: 
ſeribing ruined families, and enervated the benefit of that excellent act; and the firit tim © + 
erer this currency was ſuſtained, was fifty years after, viz. 2d July 1630, Herries contra, 
Scott, but there. it bears, in reſpect there was a counting within the three years, and that 
the defender had promiſed payment. The next caſe where it came to be ſultained, .was on 
' rhe 16th of December 1675, Somerville contra the executors of Muirhead, marked both 
by Stair and Dirleton'; but even there it was reſerved to be conſidered, whether the ac- _ 
- count; was current or not; and Ditleton marks that ſeveral of the Lords thought the deci> . 
ſion not very conſiſtent with the acts of parliament. However, it ſeems now. to be a fixed 
rale, that they only preſcribe from the date of the laſt article. But hat is now deter... 
mined is far more ſtrange, that articles furniſhed to the widow after Whitelaw's death ſhall © 
be conjoined with the former to preſerve it from preſcribing, as if it were a contmued — | 
' " compt.; whereas it is not ſo much as inter ea/dem'perſ-uas, and is an extenfio extenfionts, and a « 
He fiftionis which is reprobate in all law. Anſwered, the laſt being funeral charges, it is 
the defunck's debt, and preferable to che debts of the heir, and ſo it is no abſurdity to con- 
"nec it with the former; and there is nothing more ordinary im law, than to draw acts of 
| parliament, though - correftory, de caſu in caſum, et. perſona in prrſonam, upon fimilitude, 
And parity of reafon ; and fo the triennial preſcription of ſpulzies and ejections is extended to 
imtruſions and ſucceeding in. the vice; and the kxtenſion here is to the manifeſt advance. 
ment of trade and merchandizing. - The Lords by a plurality of fix againſt five, altered their 
former interlocutor, and found the furniſhing after my Lord Whitelas's death could. not be 
continued with the former, ſo as to hinder the articles which were before his death, and _ 
„ the three years of the eration to pecleride, ou on no wn IRS 
|," - November 12. 1709. Lees and Parlan. James Parlan having been entertained at bed 
and board for three years together, by James Lees merchant in Caſhel, in the county of 
- Tipperary in Ireland, and afterwards taking on to be a foldier in Colonel Ferguſon's Ca- 
- meronian regiment; and Lees having got no payment, he purſues him before the bailies off 
Perth in March 1702, where the regiment then lay quartered, for L. 32 Sterling, as his 
_ aliment forſaid; and Parlan being perſonally apprehended, is holden as confeſſed, and de- 
_ creet pronounced againſt him, and thereon an adjudication is led of ſome acres belonging to 
him, lying near the town of Glaſgow, dated in November 1703. Parlan the debtor, dying : 
in Flanders, one Duncan Parlan, his couſin, ſerves heir to him, and purſues a reduction of 
the foreſaid two decreets, one conſtituting the debt, and the other of adjudication; and a- 
gaigſt the laſt, offered to prove he was dead long before the pronouncing of it 2 and a com- 
miſlion being directed to aden it was this day found proven by the clear teſtimonies of 
his fellow ſoldiers in the ſame company and regiment with him, that he died in June 17033 | 
and they were at his burial ; whereupon the Lords reduced the adjudication, as pronounced | 
_ after he was dead, and ſo null. But Parlan, the heir, was nothing the better of this, ſo long 
2s the degreet of conſtitution of the debt ſtood; for though Lees loſt the bygone accumula- 
| tons, yet he could adjudge the ſame lands of new. So Parlan repeated his reaſons of re- 
duckion againſt the firſt decreer, and primo loco inſiſted on this, that he offered to prove 
that he was alibi the time of the ſaid decreet; and Lees offered to prove he was actually then 
Perch, and accordingly led a probation, which amounted to this, that the town officer 
_*Geponed, he cited him perſonally apprehended, and bis Procurator declared, that he was 
_ Employed to compear for him, and did take up the proceſs, and acquainted him that the debt 
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ſio that decteet went out againit him“ Some contended. bis being: there, was not ſuthcjent to - 
_ - found the. bailies: juriſdiion- over, bim, but it was ütill 4 nou %% Julie, -vnleſs it were 
” + © proven he was there 30 days before, which, makes a domicil4-bur the Lords thought fol. 
Naos had no fixed dwelling, but muſt remove at their Captain's order, unleſs they be in par. 
. 5 _  riſon-or winter quarters; and therefore found it ſuffirientiy proven, that at the time of the 
1 citation and decreet he Was at Perth. Then he repeated his other reuſons of reduction, 178 
= _ Thar: the decreet was nul, being by am inferior judge in time of vacance, wſthout a diſpen- 
WE _ fation. from the Lords. Anfewrred,. 1mo, Magiſtrates of Royal Boroughs-need no diſpenſa | 
1 5 5 tion, but hold courts All theyear, as is known in Edinbargh and many other places. 240, 
= - By cuſtom they fit without diſpenſarion till the 2oth of March and Auguſt, and.this was 
ben the 5th ef March, and ſo needed none. The Lords repelled che . 240, Ob. 
= ..-:- — this Was a purſeit at the inftance of one out of the kingdom, and no. mandate, 
5 commiſſion or factory from him. Anſurered, Oughbt to be repelled, for. 1 mo, iT he. account 
ſlubſeripedd by Lees was produced; which was a; ſufficient mandate, and Perezius ad Tit. cod. 
3 5 de paſtulando ei te ptocuratoribas ſays, the having and producing the pirſuef”s writs implies 
= 2 tacit mandate. 249, There is a factory pow W e which it it had been called for, 
would have been given in io the wh The Lords repelled. che obje&tion. . 30, Al. 
. 2 The account wWas moſt .exor icant, being L. 10 Sterling a year for this poor man's 
* I alſiment, the half bein g enough for him. The Lords would not ſooſe the decreet for this, 
* but declared they would-eeftridt and modific it. 4, Objefed, That the Bailies committed 
manifeſt: iniquity in refufing to-erdain-the/purſter-to give is .oath:of calumny on the. libel, 
_ = 7, and account. Auſtnered 1m0, This was plainly ſought animo protelandi, the purſuer not he. | 
So ing on the place, but living in Ireland, 8 in fafo proprio it could not be an oath of 
5 =: _ caſumny, but of verity ;. and he being made judge of the aceount, by being referred o 
bis oath, it was more juſt he ſhould have compeared and deponed, than humourouſly to in- 
Aft on the purſuer? wr; ij 3 and yer he ſhunned to appear himſelf, - becauſe he durſt not upon 
oath deny the vetity of the. account. 2do, The pur fuer produces a ſecond extract of the 
ame deereet, making: no mention, that the 1 calumny was fo much as ſought. The 
_ == Tode found this no nollity, unleſs be had been cited to give his oath of calumny; but 
RT” _ taking notice of the diſconformity of the two extracts, contradicting one another, they or- 
1 dained the folicitors to-caule cite Graham, the Clerk of Perth, to anſwer for that malverſe 
1 2 Xx 3 5 bin officer * ; and; it hs cannot Clear. kimlaif, then 0 be Kined and cenſured. . the 
1 . Mts 2909, George Livingſton of Midheld uf lernten of Nehlongredge. J 
e having been a partner in the glaſz· manufactory at Morriſons haven, and their 
tteaſurer, he advanced and depurſed for the uſe. of the ſociety L. 1275 Scots, and purſues 
Preſtongrange, as he Who had acquired all the Mares for payment of ihe balance of his ac- 
compts; and he refuſing to anſwer Athis time, in reſpect of bis privilege as a- member of 
. the: Britih parliament, And joſt going away for that end, it was objefed, The. parliament 
>. not being yet ft down, his privilege took no place. Anſwered, They had the allowance 
En and interval of 14 days before their fitting, and as. much after; for their going and coming, 
. .fo his privilege was already commenced and exiſting. Some moved the queſtion, whether 
Ws a member not going, but {taying at home could claim this privilege, as if he were actu- 
ty: attending ?.1t-was argued on the one hand, that the. privilege was given in reſpect of 
their abſence, as abſent veipublicae cauſa, and not to divert / them from attending and giving 
ee WW the public affairs of the nation; but if they did not goo Weſtminſter, but ſtaid 
t bame, the canſe of the privilege ceaſed, et ceſſante cauſa privilegii ceſſare- debet effetius. It 
w.eas feaſonedion-the- other fide, that he behoved to be once received in the houſe and ſworn 
as a member; but aſter-that, if he was abſent, it did net deprive bim of the privileges an- 
gnened 40 the faid office and troft, but made bim only hable to, and cenſurable bythe parlia- 
ns ment far bis withdrawing. The Lords waved this point, in regard it Was informed he 
2 wos actuälly going to London to attend the parliament. Some thought this privilege a 
- great, remora and ſtop to the adminiſtration of juſtice,. ſeeing it is; pled not-only to extend 
to the 6 members from Seot land, but to as many ſervants as they pleaſe to take with them; 
fo that banktüpts have no more ro do for protecting: their: Plans, but to get themſelves 
_ liſted by. collsſion under the name of their atrendants. 
. November . 1909. Menzies contra "Dickſon. Sir William Nienelen of *Gladeſtanes, 
_ ſandry-others haying taken a tack of the cuͤſtoms from the Lords of treaſury in 1091, 
5 for five years, they made Sir Robert Dickſon of Invereck, their caſh-keeper, follicitor and 
book Keeper. At the iſſue of the tack, 'they-craying ſundry deductions from their tack- 
WE duty, and the Exehequer not inelining to allow them, they were charged with horning; 
Ww Whereupon ſundry of whe tack ſmen n 0 and Sir Robert Dick ſon went to London 
do negotiate heir common concern: and 4 his return the Lords of Treaſury and theß 
3 © . the ey; * ſome 8 8 great; profit ariſen 
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7 Ge res found, that ſhe could have only action for ſuch funcral-charges as were Ss 
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if any Was, which is denied; and as they were actually furniſhed, ſo ſhe did as truly pay 


flunerary action, ir ought t Fo no farther than decency, and not t6 idle pomp and oſtenta · 
tion, which is very much reſtrained by the act of par]. 168 1, and;fuch vanity is not to be 
encouraged by the Lords deciſions. It was firſt ſtated, whether the Lady's payment of 
| _ __ theſe accompts without a decreer, or ſeek ing an abatement where extravagant, was ſo bona 
© fide made, as to preclude any objeckion againſt the exorbitancy of the prices; and the Lords, 
by plurality, found it was yet entire to quarrel the prices, where unreaſonable ? The next 
vote was, that et» the while furniſhing and pomp was, what my Lord W hitelaw's quality 
might bear, yet, if his relict might go to the utmoſt extent of what he might have had 
©. by cuſtom, conſidering how ſmall a part of his fortune devolved to his heir, the reſt bein 
e ſwallowed up by her vaſt donative; for, fuppoſe my Lord Whitelaw bad left 
I. $000 Sterling of eſtate, whereof only L. 1000 Steffing came to the heir, and all the 
| © "reſto his reli, ſhall L. 400 or L. 300 Sterling of funeral charges exhauſt his ſmall remnant, 
dug the widow go free? The Lords found, by plurality, that the funetal-expences muſt be _ 
— allowed to the utmoſt of what his character and quality: would admit, without regard to 
Phat fmall part of his fortune came to his heir, ſeeing they were by the collateral line, _ 
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ELD be eſlate was f yak own. purchaſing ad 26 viringz though. the le fo 5 that, in ods. 
 __ fying the funeral expences, ratio facuitatum defuntli is.mainly to be: fra ios by There was an. 
ptzber point touched, viz. T hat the heir could. never quarrel thit aecompts, becauſe he w. 93 
Preſentiat the burial, as the chief monster, and no was reclain ed, bor arent and _ 
A "= z but the Lords did not determine tis at his time. . 1 
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Tbe Lords, on 4. reclaiming bill, altered this incerloeorr, 14h Dec "em er 1709, and | 
| allowed anly decent and necefſary expences. 298 2 
Neuember 18. 1709: The caſe mentioned, Zoth Jaly. 4709, beigen Creme and . | 
+ " ls was this day decided; and the Lords, by plurality, found the wart of theſe words in 
_ *the execution of the inhibition, that, he. delivered to the party a COPY,” Was not a ſuffci- 
ent nullicy, but was ſupplied by theſe words, *.rhat he lawfully inhibited bim perſonally ap. 
prehended; which ward © lawfully” implied, that all. folemmities were legally adhibited, 
hw preſuming pro inſtrumenti ver itate. But ſeveral of the Lords thought: this gave too great 
A latitude to neſſengers, and made; them. judge what was à legal EXceutien, and what not.; 
ä ir was in 4er min. , contrary. to the deciſion, on the 28th July. 167 1, Keith contra John- 
hon; recorded: by Stair, where the caſe is much ſtronger than, here; and” et the inhibition 7 
was fore null in favours. of Sir Jobn e e 10 MF, Lord Martin, and afterwards 4 
BE <reated Earl of Kintore. 5 
The Lords, leaſt this: deciog ſhould: 5 5 did afterwards, erden the caſtor 
ns and general ſtile of ſuch executions to be tried from the regiſters. © Sek 5 
MWovember 19. 109. Walter Gibſon; late, Provoſt of Glaſgow, gives in A By. to. the 
7 1 that he had. conſented to Mungo Cochran's being nominate factor on his eſtate, and 
r own ſight moſt of the debts were tranſacted, and conſiderable- cafes. given, and the 
rights taken in Mungd's name, ſor Gibſon $. beboof:;. and new Mungo Was carrying on a 
ſale of his: lands, and refuſed. to communicate. the. caſes 40. bim, which neceſſitated him to 
raiſe a declaraor-of truſt againſt him and Andrew Gibſon his brother, Who ingered him - 
ſelf into the: management. FPhis had fo irritated: them, that, in September laſt, they came 
tdtohbim Shen attending bis ſhearers.in the fields, with a. premeditate deſign to- provoke him, 
and bis brother began to give him ſcurrilous unſufferable language, to ſtir him up to beat 
bim, and Mungo to cstry on the plot, aggravated the injury to the higheſt pin, and won 
dted how he could ſit wir ſuch opprobrious affronts 3 but the petitioner ſays, he ſmelt the 
7 4 project, that if he beat any of them, he might, by the 21 goth act 1594. loſe. his action, 
and being on his guard kept up bis hands, which diſappointment. did. 5 tranſport them 
4 with paſſion, that they ſell in the ſnare they had laid for him; and, pülling his ſtaff out 
- + 6 33 eee beat him to the ground, and ſo fad incurred the penalty ; 
of the foreſaid act ot parliament, and amitted the-plea; the one as actor, and the other as 
art and: part, red and counſel. Aufwered, The matter of fact was wholly-m' ſrepreſented;; 
for they were verſantes in a4. licita, having come along with a meſſenger to aſſiſt him in 
a poinding, which he defurc ed, and. beat them firſt; they acknowledge that they took his 
ſttaff from him, and it was not rill he had firit inſulted and invaded - them; and therefore 
craved a conjunct probation». . The Lords allowed either party, to. prove who was the firſt. 
gakggreſſor, and the way and manner f the poinding, and reſiſting it, and what acceſſion 
Mongoo Cochran bad, and if there Was any previous deſign to provoke and enſnare Walter 
| 4 OC ence to incur. tha ipeuehy.of «the. law, ng malitirs el | propefitis. Hane non * indul- 
—_ Kann,, ::: 3 
5 . F * Nowniyr 55 a ume and Martin. Mr William Archibida having 13 5 


| Trid diſpoſition and kt, in 22 far as it Was r 0 e — the Fant f 55 ir 
Was a fair ſaſe for an adequate price, as much as any other would have given, and that it 
was yet in- the buyers hands, they ſoſſained- the diſpoſition; but he having retired to the 
Abbay, and abſeonded. beſore the 60 days from the date of the liſt were run out, they, 
23 conform to the: ſtandard of bankruptcy. 1 tled. by the 5th act 1696, found the application 
of the price by the lift, was a, partial gratification: of 45 common debzor's, : preferring ſome 
Jof his creditors to the reſt, and fo reduced it as. fraudulent on- the act of parliement 1621, | 
1 . elteemingit. all one as if he had ranked his creditors at his own: hand after he was gone to 

is | the Abbay, preferring whom he pleaſed, and excluding others, and therefore brought in 
the ereditors equally pari paſſu to the price, at leaſt, conform to.their.arreſtments and other 
diligences affecting the, fame. Upon this interlocutor, compeared William Martin of Har- 
wood, alledging, He was creditor to Mr William Archibald in 2000 merks he had paid as 
Cautioner for him to William Miller, the Quaker gardener in the Abbay, and for his re- 
t'  _ dief, he had cauſed inſert his debt, in Brown the purchaſer's bend for the price, and relied 
= e Ederen er be had.ofed no. inn of diligence ove ſecuting bio | and-though 
2 „„ „„ e that +- 
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feet caſe from the-refſt of the creditors therein mentioned; and it behoved to ſtand good . 


be fad the trut. Anſwered for Naſmirh, -and the other creditors, Thar if he had expreſely | 


burdened his diſpoſition to Archibald with the debt he ſtood cantianer for bim to Miller, | 
de might have had a more favourable. plea; but this he does not; his diſpoſition proceeds | 


uon a plain narrative of mere truſt, and is ſimple, pure and abſolute, without the leaſt re- „ 


— —— 
r = 


 _ .. theraypith,. and\having made no ſuch ſtipulation and reſerve, he cannot plead any preference. "0 
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-- the ſale, without providing for himſelf, they refuſed his bill, and found he had no preference 
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immunity and exemptien; and there being an at, before anſwer, extracted for proving 
their ule of coming to the mill, and the poſſeſſion. as to the quantity of multures,- and like- 
Wife of the frequent uſe and cuſtom of going to other mills, not by clandeſtine ſtealth, but 
_ _ openly and avowedly : And witneſſes being adduced for proving their aſtriction, it was MM 
3 al by the defenders againſt one called Mitchell, that he could not be received, be:. 
Lede he was not worth the Queen's unlaw, which is liquidate to L. 10 Scots; and be. 
. cauſe all objections againſt - witneſſes muſt be inſtantly verified, and muſt not run a courſe of 
pProbation, they offered to prove it by his oath; and he deponed he could not well tell if 1 
- he wits worth ſo nnch. And it being cantended, that this was ſufficient to caſt him, it was 
- . anſwered, that there being penuria letium, their hability was not ſo narrowly to be ſenn 
nc; and whatever he ſaid, yet the cloaths upon his back was worth more; beſides be- 
= ing a ſervant, he had a yearly fee. Replied, The legal Tenſe of the words what a man is 
worth is always dedudo.ere alieno, and they inſtructed by bonds prodaced, he was owin; 
mite than either bis cloaths or fee amounted to; and in dubiis inter pretatio ſemper ſumenda 
\ * off. contra proferentem qui pptuit apertius dicere. The Lords thought that a witneſs by collu- 
- Gon might be prevaiſed with ſo far to gratify the other party as to caſt themſelves; there- 
fuote they ordained him to be re-examined what yearly fee he received; and if he truly be- 
+ Jieved that his debts exceeded his free gear, ſo as he would not be worth ten pounds free. 
The ſecond objection was againſt Johnſton, another witneſs, that the purſuer having cited 
Aud adduced ſome of the defenders as witneſſes as to the reſt, the Lords rejected them be- 
eeuſe ofthe connection of the cauſe; now he cites ſome who are within the forbidden de- 
gerees of relation to theſe defenders ; againſt whom it was objected, that they were no more 
©, Teceiveable than the defenders to whom they ſtood in blood related. Anſwered, He did not 
-  /-atlduce:them to be any ways interrogated as to their friends concern, but only to depone 
Aggainſt che other defenders to whom they had no relation; and this were to ftretch it roo 
far. It is ſufficient to caſt a witnels, that con/imilem fovet cauſam, and ſo wiil Prat fa- 
Four it, but to extend it to the blood relations of him who hath a parallel cafe, ſo as to repel 
them, were Ferie fiients. The Lords, by plurality, received him cum nota, though ſome 
Were for admitting him ſimply. It was. objected againſt a third witnefs, that he was a 
maopeshis tenant, and ſo not recciveable in law. Anſwered, He was cited and made uſe of b 
Fohrſelk, and fo being a common, witneſs, can never be refuſed for me as well as you, Re- 
Pla, One may be a habile witneſs for me, that cannot be for my adverſary ; as for inſtance, 3 
Ae introduce my- contrary party's father, brother or domeſtic ſervant, to bear witneſs _ A 
dg the points Lam to prove; and yet my party can uſe none of theſe to be witneſſes againſt - 
. me; and ſo does Sir George Mackenzie think in his criminals, 141 Probation by | witneſſes ; —_— 
mn Stair, on the ſame title. The Lords found where ſuch witneſſes were cited, the con- = 
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WE: 85 not 1 Recipe to bezre-examined:of.new at the initifies Bol the party to Whom Mays 3 
e related o kliat his ofhng them did not reha bilirate” * e raw ; 5 a0 tlſetetore 


. ts " thay fultuinedthe obje&ion, and repelled the Wine, , „ * . 
3 1 5 e Novimber: 2 8. 170 9. ee huſband's een J r 0 W ball being 
OT provides tg aJointure b her firſt huſband, and then Wirte 


© Henry Elder, writer in Dung POTN bod he bling hen, und in moch debt unknown 
tz her, bis crechtörs arreſt the remry of her fiferent lands flow ing from her brit huſband, and 
: evict the ſame; whereby, ſhe being reduced to poverty, raiſes 4 fummogs of aliment An 85 
dieß ght her huſband's creditors, that” a comprrent. part of her literent and Join. 5 
ÿ turedands may be alocated ib her for an yearly ſiment during the ttanding ofthe matriage, 
mimi neither be ſabje& to her huſband's Jus maritt, nor ic her-hoſband#s creditors their 
EE diligence,” on this ground,” that though the marriage was 4" legal afſignation' of the 1-0 
Whole meveablecttate in favours of the huſband; Jet that literent - Jointures t& wives, are 
SL 8 8 but alimente on the matter, and pas to the haſbind: cum le onere of maintaining and enter- 


. tdtcsiniig his Wife, efpceially out of hey on; and tochers being given ad /aftittende Unera n.. 
"BEE 1 trimonii, one of the principal enera following marriage was the natural obligation to alinmenht the 
= - i and the huſband's ereditors could be in no beiter © ale than be was Rimſclf, whole ; py 


* _ mariti being clogged With her allment, they behoved to take it w tl the ſume bun and as 
Y "1 _ they had the rom n dum of the ſuper plus above a preciſe aliment to her, fo they: "were 550 e f to. 
* N . incommodum of entertaining her büt of the fore, end ot ber own Jointure ſhe brought with. 
ber, for % off commudum eius et incommodum, ſceing the offered to renounce amy jeinture or. 

3 . © provided to her by. her preſent huſband in favours: of his creditors... Anſwered, 1 his 


2 52 


woas new doctrine, and impinged on the principles: bf law, there being nothing "More incon- . 
ps welt eleat chan the hufband's right'ro all his wife's moyeable estate Fes, it Was oY 
5 : 5 8 0 found Jupr, 4 14th July, 1709, Willince .of Polit and Macdouall, that” though a tyſb:ind 
+, - Tergunced a jus merits, yer it recurred: and fell back to him pain, and it did fo x ol 
OR N offibus, that he*could not àvoid it; and if ſach a process were once folic, there 
= 8 5 0 would bea hundfed fuck actions preſently raiſed ro the defraud 1055 tuin of la ful creditors,! % 
w ent their money, and furmſhed- goods on the faith * of . that” "fond" 'of their 


debto's wife's jeintüre; and if the hes made an il bargain, th © takes iim far better 

1 5 and for worſe; id has none to blame battherſclf :' and all that can be ſaid in this ale is ra- 
SRP ON . ve emptor., if he habe an opulent fortune, the has the benefit of it; if he fall in Ataits, h * 95 
— 7 mut run the riſk. and mazard with him, and bear patiently thefe accidents of providence. _ Z tr 

due ere wife's hterent js exprefily and originally conſtifute per modim aunfenti, and 

or. moderate withour excels, there it has beech ſultained as una ffecta ble by: her” Tubſec vent 

| 5 5 0 eteditors, as thi Lords' found on the 27th of January 170g,” 'Dund ad) 


| - - Pini, bis. preſent ſpouſe,” | Bur there it was coniticutedas-a formal 4 Menz 1 a „ 
5 ion was onſy between the wite and her huſb and,; and, no 15 8 70 the: will.” per an '- 
mne g e, her ee . we e 1 Mat Ne 


— % 


$5 1 


TY 


5p e do neither recur 16 the Pate not hi- . 7 100 it were th Nie 
thing in gature, chat a woman ſhould not be mainrained out of her own means that the : 
7 | brought. «ith her; ; and an aliment ſhould; be as much exempt from the communo bonorum, 

the J mariti, and the creditors acceſs by diligence, as; her wearing choat hs and parupl er- 
1 alis are, the-one' being more neceſſary than the other. +: And though Chriittan patience 
= | requires | her to bear a ſhare in her huſband's misfortunes, yer it goes not that Jengrh to ob- 
1 1 ge her to are with him When ſhe. has ef ber own, and craves nothing of His. And 
RS 3 TY. it is objected this way tempt wies to be prodigal, on rhe-proſpe@ that they will ac, 
Ws 5 "oh 8 always get what they brought with«them for an ahimept. It is ver ed. A5. 
20d woman will never waſte her huſband's means on this exp. Eation, and à bad one can 

- crubbed by the legal remedy of an inhibition and otherwiſe ;-and- nothing but a ſerimp 
* Aliment 3s pled for. She is Willing all the rest 2 to her buſband*s creditors.” The Lords 
found neither law nor cuſtom for a wife's taking a ſeparatio honor um Vn th us, whatever e⸗ 
- quity the! common law ſtood on; and therefore 85 the huſpand's Jus mariti abſorbed. her 
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; down the country. and trulting one Je a 

is bis debs; be tak ing advantage of his fimplicing;” buys: in about tent ede eds * 

|  Belerecs renew the: bonds; and becauſe he was under a repiſtrate intersection, he, to un 

3 fe maße. them of a date ſome years prior, and then adjudges: for the whole, and charges 

| the ſußeriors to infelt him, and pur lues for mails and duties Belttees younger, finding bas 4 worn 85 

ther oben reached, he raiſes 4 reduction And improbation of-the Whole bonds, t 

1 grobags of the- adjudication ; and Steil having produced them all but three, te is 4 

| certification extracted againſt t ele threc, as falſe, for not production; and as to the 77 

FPeolbced, Bultrecs'craved he might abide by the verity thereof ſub Sericuls fall. And he 

_  compearing tefuſed te abide by 1g of them, but only ſubſcribed his abiding by two ; where- - 
rect of improbarion as to theſe 4.5 imply paſſed from, . 

| ' his. 


upon young Beltrees extracted his deere 
5 | Which N ended to i rds of 25 5,000" merks ; and 'a$ to the remaining, 'herepeat | 
3 art (les of fafchobd, bar ſo as they like wiſe dipped: on the forgery of theſe fifteen _ 
From, in regard the datk neh of the contrivance, and the lenprh of time, had made th 
* ant 3 y more-ditficalt, yet veſtiges enotight fill remained of the forgery, 8 
ww 5 n necelßt ty: wy purchaſe them, and Enew old Bekrees-was intetdited;” and 
hey (thosgh for conſiderable ſums) are all wrote on l 
e the A of the paper 3 by which, in the Earl of Haddin b 


1 November bk . epd of Bultroes elder, being xeſting ſome fm 1. abe ap, and TT 


| 7 | 8 eee ſelſion, a, folgery of u bond was ſcovered; and ſome of oY 85 


being granted to his Gyn tenants, were afterwards paid an allowed 10 Theis rents. And, 


| were not 5 hl four gears old, and others of them are e on Sede and generally t 


bear dead m4 -whi reo 
Wit any uf Belcreeg's bands, above eight yenrs ago, and yet chey b 


4hough- a late example was uſhde"on: Hunter and Strachan, yet it was forgot, and pet 


f | conſene yetthe Lords diſcharged the clerks tc, 


#: 
N 5 'Magiltrates, and all other Joo 
x 1 0 xemfelves,. or the criminal court. 


a r0ppreliend . will 12 were tried either before | 
" November 30. 1709 - Dunbar ee Abra 


* and furniſhing, he purſues him before the Bailics of Edinburgh, where he compeared, 


and xeport, the Baihes modified the accontpr'to L. 95 Scots; which decreet being ſuſpended 
'2 by Jack, he found Robert Muirhead merchant in Edinburgh cautioner in the e and 
- There being a decteet, finding the letters orde! 


- 


- |: <5 of c the coy ee ee, : and 1 hoy. ve ane on) colin he is free: and ee the 


n cautioner may plead fome exemption; (though that be more a ſubtilty than ſolid reaſon) 
Fer iFthe ſupertiructure be on the former decreer, and the letters be found orderly procecded, 


{ 


or hay erin Mule. ; 


* ſos fort of men had need of a good memory, fo Mr Steill has been here caught in his 955 985 ge N 
5 EK en foarc ; for ſome of the bonds * acknowledge recbipt of the money from perſons that „ 


| _ were beginning that trade again. The Lords thought his paſſing from the 15 bonds did $ 
& == free him from the pæna fail, ſceing he had made uſe of them in the manner above men- eb 
| 1 and though he demed any àcceſfion, and alledged all be aQted was wich old Beltrees' 6 
give vp theſe bonds paſſed from, but ur: 

dained chem to lie ill the event, for giving Farther light, and iſſued out a warrant to She- 


head! is charged on his bond of cautionry, wii ſulpends on this reaſon, That the cauſe haying 1 
come in before the late Lord Regiſter, he had turned the Bailies decreet into Hbel, which, 8 
by che frequent deciſious, liberates the cautioner, who is only bound to anſwer for the va - 


and objected againſt theaccompr as exorbitant; and tradeſmen being named to cognoſce 4 DF, 
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derly proceeded againſt Jack. the principal, Muir- - 175 
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eat. One of them on his deuthbed declared he Was never adhibie T's 
1 85 bore a much older 
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e the whole machine, and proved che contrivance came from one and the ſame hand: and . 
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Bn 3 80 
ul eet-reftut agen dum, ſo che laſt conſumm tes all, aud 'ro that He al, hav,” The Tora, 
|. Hound the cautioner in the ſuſpenſion ſtil bound auc lable; and-repelled the ze ons. 
| 2 = 5 9 05 Y _ . adem de. | By contract bet wixg Walter Boſ wall uf. al barton : and. a Sans Prince . 0 1 
the sone part, and Soeſhan, a leadihot-caſter, eon the: other; Bolwall is bongd-to turnit 
bum ſo many tons and fodders of lead ear, and; he is obige eo deliver it back many. 
- -- -—  - fadured to them z and they e giving bim che fol gvantity, be purſues them, 
ud recevereda.decreer for the 1 1000 cf penalty; and-then-chey entered imio-a,compe | 
nuch teckoning as to uhat mas received... To facilitate the wort, they entered Into a wric. 
1 ten ſubmiſſion to co arhiters, Who made a treat. progreſs therein by. ſqndry minn hos. . OE. 
| - | - terlocutars, concelligns, angd'oaths raken,on. fondey artigles 3 Hot es day: ct the fabmhilion = 
expiringebefate any decreet-arbicral. followed, without any gen prorogmion, the ſame cane 3 
0 be deſerted, and they; returned. back again; to-comprandteckon_before-the Lords: Soe. 
munan, during the dependence, dies, . having alligned the; proceſs zo bis wife; and; Bofwall 
'- — charging her with ſungry.articles, it was an/wered for ber, That ſome ok chem were clear. 
—_ Rl fa pe interlocutors in, the ;arbitration,. and orhers-of* them being deferred. by 
ned thereon; and ſo ſhe, was - Fula exteprione rei ju. 
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[' - -  Bofwall to Socthan's oatli,, he had depo: 

f,. The Lords found minutes, 1nterlocutors and-eoncellions made zn fubmiſions, which 
[did got end ina decreet-arbiural,: were binding on neither paz pat as ic the oath emit. | 
tte, they thought, if it ag been taken en 225 Jugicis arbitrators only, it could not be 
o hpecuded as probative, in a. judielal-proceſsy Pat it being taken parte deferente, and at the 
bpityes dyn deſire, they heard the Lawyers debate this poim in theit on preſence, how 
=... foh an oarh could be ſuſtained. as probative 'bere,. It was tontended-for Bolwall,. that it 
wies nul}, ine, Becauſe che ſcope and-delign of all ſubmiſſions was; by one deciſive ſtroke 
80 pat an end to all the controverſſes berwixt'rhemz but if no deereec follow, their inten- 
tian is ca be in alu gus pris; for parties Win gos great lengch in yielding things in en 
28 . 7 5 fb _ arbitration, W bich, in ſtrict law, they would debates. and arbiters take a greater latitude. 1 


* 3 
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oy 
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Fernen bonum e lun de terminste pleas, ihan.ebey legally do more judiciorie in 4 proceſs; 


Alus agreeing of ide partics, call evaniſh-into Imoke and air with. the ſubmiſſion. - 240, If it 


| . © , werecothenwile, many abſurgities would. follow -whar. if one of ite partys claims were 
 '. determined, but nothing done in che objeftions or diſcharge, ſhall that Rand as binding, 
anch the other party. ſentto.a tedious. and expcnhive. procels ; This. were to:diſcourage per. 
'« -. ons from:emtering inte ſubmillions, "though a wo excellent and ase medium for ſo. 
pig of-pleas; and litiſconteſtation in fuch. caſes bears a_xefolurive condition, that, unleſs = 
the abiters agree and pronounce a decreer-arb ound, even as 


1.3 


3 q pronounce a decreet · arbitral, the whole falls to the groung, even as 
gifts ſpe: futsratum. nuptiarum return, bine inde, it marriage follou not z- and the Emperor 
J .* Juſtinianan 3.8. C dt recep. arbit. determines, that in arbierations,. by mutual-concefſions, 


/ {Profeſſum-is acknow- 


— 
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A , ledgments of- matters of fact in wit under che party's hand. Again is the depoſitions 
0 witnelles taken before arbiterz, for both theſe are probative bete the judge Ordinary.) 
hut chete is no, mention, that. party's: paths taken in arbitratious can be uſed elſewhere. 
Auſwered, That oaths are as authentic proofs when given arte deferente, as eicher ſubſcribed 
A ckRnowledgments, or teſtimonies of Witgeſſes; if his gath had been in-fayours of him who 
[-  - © deferred ät, no queſtion it would have militsted sgainſt him; why, ſhould-there be ſuch an 
EF”  - inequality as co reject it when it proves for him; ſince, by your gelation and election of 
dus gaz, Jon intended the benefit of ite you, mult nor-divide it, but rake ite preciſely as it 
mans and che Lords found, ſo, on the 2d. ge $708, Wright and Kiploch contra 
Indy; and if any-writ, contraty to: this oath-could be produced, would. not that ſub- | 
© Je bim c the pains. of, perjury? And 1tis-@.teceived: maxim, that ale et deduita in uno 
Juclicio probant in alſa, add icitimonies. taken before the ſheriff, or other inferior courts, | 
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of PE Sidi 3 muſt; a n to WY” 0 1 5 of We 1 h . 9 
1 arranvice gh are Jet e owing, unopliftei an which alfignarion. ordain A. 5 ed fl 
Jerfon: to Ailebsrge us cum! duc t diſcover! WHAL is Intromhitted: with, und what not, or- | 1 "if 
gained Paton to produce his kater and brother's compt*aoks.” And: the ter being . e 
9 ech em for not ohrempering the ititerlocuro; he gave in a perition, ſut wing . 55 1 
had: produced ele compt books in another proceſs betwixt Sir Samuel Märlellan und ich, 5 
"and ey. Kale Borrowed up, To he, could not exhibit te wirheut a ſpecial warrand:-: * EY 
Lords Noppen che circumdaction, and ordered the TeproduQtion” of: Rong: 0 the” TRE. . 55 9 
hands: "Ano! her queſtion” was ſtarted in this cauſe, i. What Kind . 
aigner e; he cod ctave ne moſt ſofficient an reſpodſal of the whale liſt; | 5 8 1 
8 e offer bw” the refale and dis perate-debrs.” It was Thought: üeither of thein were to "4 ZR 


aßen in fuch an cletion, bat without picking'Fevught ro have 4 Thare of both; which : 


8 e to the common law, as: ions obſerves, '$ 22: & 23," nt. a. Kn, 1 — 
1 ' December. 2. "1209!" "Turner's nd Roſs,” William Torner, notar 4n*Bifſe, having: ho: Wo 5 
mitted with the means et one Midcheron, by virtue bf a teſtament "afterwards: Tong polls © . e 
* being purſaed by Roſs of Tiliſhanght” to refund themoney ; ; and deereet being 2 955 1 
i  againit Him, he is rere riſonett in tte ton Jork of Brechin-; and having eee 
ag iſtrates either to modify an aliment 10 Him {in regard he made faith he Was not e = 
Bo "Himſelf or Aſt to berate Rim in the terms of the late act of King Williani's pofliament,. . 1 1 
_ rrhey declined? whereon he gave in 4 complaint apainit rhem and JJJJJöͤͤĩ é - 4 
4 Was anſwered, That he Was not in the terms af that act of parliament, which was 8 5 1 
cöneei ved in favours of f poor Uebtors who Were incarcerare for debts and ſums Of 3 e 1 =" 
"which they were matarally incapahle to pay; but he "Was "impriſonet! "for not - e 15 1 . 
. producing the bonds and other wrirs of Middleton's Exccutry, which helackhouted =. 
by his oath: productd, were in his own hands. And this being -conditio pute 
ccc poi hen he pleaſed, The 5@-couſd-never 5 protect him'obſtinardly and ma 


. he What was in his power. The Lords wü the; grounds: of his e Bor be. 15 75 1 1 


; ww they haw 'no-privileges but rhe Biilie = the Abt ey r * 
hell of the charge'and praguce"thequpers, 7s) 0092 nt ph „„ 
Denen 6. 1 Wame Margaret Lau 0 eh pitmedden J © © 7 
eden of: Bladktae.” 1 de Lady as 'execaror” ro Mr Wine T Laſer He! Father: we. 8 „ 
N fight to, the fee of 400 merks Yue by he"rown'of Dundee, the Uifereve whereof * 5 4 

ged to Evpham Bithgate, telſect of Mr Robert Lauder, ber uncle ; an 851 of it 15 
coming inte ehe hands ot Blackneſs, and arreſted there, my Lady and her hoſbatid obts a 
decteect of” forthcoming agaiolt him, decerning him to pay the money to them as 1 „ 
ph che liferentrix was fenduneing het lifefent in fo far as concerned icke, f 0 e 
gation dc pay her, upon my Lord Pitmedden': 85 giving her ſufficient ſecoriry to . 3 3 
# payment” to her of eine aun dakrent thereof, düfing Her lifetime, at two terms of EA 1 
1 er "Own: lodging at” Dundee. ' Y he Telick being required” to renounce on a new 5 - e 
= bod)" that 'was offered her, ſhe refuſed on this reaſon, — 5 
"the Cabal! not be obliged] in Jew ro get the Teearny the had already" for any equivateht in Fd 
Pie of it, Blackneſs and ſhe living in one rown, und making payment to her in her our _ 

- houſe; 'wherea5-the behoved in the othet caſe either to ſend to 4 > ek r to Hive one : 5 e 
there to receive fr, Which would be a Freat inconvenience to her; whereas ia bad provided — 
1 deten the Ae of Payment, at a Tpect U particular. Place, J Dig. de eo quod certo loc, . 
ane 31; Tuſtit. "ue aft. "Hnſtweres for the Lady Pitmedden, whether 156 relic, liferentrix, 5 
*ogMents: or not, The * as. far of the ſum has the jus engem and right to uplift the debt, 0 * „ 
. Teeuring her incerett, which was offered"to-be done by caution beyond Excep ton, and ſhe „ 
aß ne farther tancernied 4 and the 1 26th act 1.594. allows Bars to repair ed tene-! | „ 
ments, on their finding caution to ſecure che liferenter, who had ſuffered the tenement to 
- Roto uin or decay ; and the Lords have found where à far of a höuſe within burgh in- 
dined to dwell in it himſelf, the liferemrix matt cede the poſſeſſion on „ 5 
Seilen ec pay her the rent it then gave: Replied, That onfy held where the debtor in te 
rented kum vas wergens ad "nopiam, for then it was the benefir and concern of both fer 
- and liferentr, that the ſum ſhould be prelerved; but here, the debtor Blackneſs's ors 35 
v not queſtioned. * © The Lords by a ſcrimp plardlity found the Lady a8 far might x W 
3 ſun; oMEaution to pay che liferentrix, the annuifrentthercof rermly, but it pee 1 
9 She birgeſs cantion within the town of Dundee, that her preſent ſecurity may not be _ 
| Bmw | Himiniffied or deterforate; ; and their offer to 1185 her. at Dundee was not e Þ 
He had 4 dwelling there to exact it from 
"Betts Jie. ''Georpe Mckenzie rontra the Lord Moittewnr:” Tris is de Three de.. 
9 "nq © rae wh the Acala Sir 7 þ Mackenzic of bean his e no} 


ings debt. Por 4 fach preſtable by bimfſelf, ehe refüſed to "modify any alimenr, or to. e 
{him at bert tilt be Grit exhibicedthe papers he had in his REM; Tr 3 confidered, os : 2 SH _ 
I rhar the Abbey is ade a ſanctuary for debtors,” yet y „ 
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= F i : 1 him if he had exiſted at che time:; nor has he provided, that if his elheſt daughter's 


2 ur. #ſccond fan of the* lady Langron,. his ſecond daughter, before the eit ſon of 
the Lady Bute,” ho was his eldeit daughter, to preſet ve bis. vltate,,. diltinct and-uncon. 


1 Higher then Only in ſpe und q 
moter heit of Tailzie, who is only ſabſticore-0 him in the nomination... On this Advice, 


1 father, and adminiſtracor in lach againſt the: Lord Piobntſtewart for reducing his tight 
diese in pain of the: purſuer, 45 the neareſt heit of tailzie, and to diſpene the eſtate in 


= 7 : 1 8 TI . there exiſted a ſecond: ſon of: any of their badies; for if my kord eee 
„ hed a e brother, or ſhall have a ſecond ſon, any+of- 1 | 


N My * 
7 


. . which i is yiel | 


: 2 Work 1257 22 fuerat. To Which we 
8 FF 

0 wh | 2 defence, and contended,” that being now ſer 
 baeresy and if the lady 


| 4 - favours. of the fecond- daughter's ſecond. ſon 3. and therefore he,muſt be preſumed. to have 
SE deſigned n ſuch thing, ſeeing in aw caſus, omiſſths ba; 
| a 4685. introduci af 


extended by.conſequencesbeyond: the preciſe word; and ſo did the Roman 
Fiete, vas. appears, Pei 46. . te; heed. lit. n 7. B. . — Tre- 


2 -rended;z- for: though, polentior eſt mens dit entis quam vox, yet nemo 
the, word) is quando in ambas pur tes agi puteſt, when à word can admit -rwo ar-more-ſcnſes;/ 
but Sir George's expreſſions are here; plain. chat · he-would have napengency of h 
ill hereof he had ſeen in Rothes and Nelvil's eale, which he has prioted in Latin; and in 
| - Caſe of his ſecond daughter having a ſecond 4en thereafter, . he has 
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1 zie ak * wig b "Es 
. 1200 November: eee January nj awe. hall. Pits reſume the 


matter of Hack a8. it has occured Anett that deciſion, and my: Lord Mounkffewart's ſerving 
hb as the, neareſt” brapen of he ſtaſtie then in being. About az ear after that ſervice, the 
_ Bp Lapgron,! now tpouſe'ro Sit James Mackenzie af /Royitan bears a fob, Which being 
been on, (though: of different marriage) her lawyers' were of opinienz ht de bat 
right do his grandfather's, eſtare of Roſchaugh, in ſo far us the tailzie and” omnination 


_ founded with- theirs,” an to have the *Fepreſentariqn of a ſeparate family From them; and 
-  ehibagh. he Was not exiftingiac the time the ſürceſſion deyolyed, by: bis uncle's , Jo that 
1 Lord Meuntſtewart was allowed by the Lords to“ rye as neareſt beit Vet dow bis 
poſſibility,” does actually prefeF 1 him 10 Mountſtewärt, the re. 


there 12 ſummons raiſed at the. "inſtance. of the ſaid George! Mackenzie, and Sir. James his 


anck fer vice, und declating it vo - rerminacel, «extinct. and null; and for Obliging him te 


bis faygurs; in regard it appears by che whole: clauſes. and conception of the wailzie, that Sir 
"Gs Mackepzic's deſign was always to exelude- any of bis two daughters: eldeſt (ons, 


the ſame . the Lady Langton's ſecond ſon mult De in before 
on all hands if he had been born when my Lord n in 
Wt r708; ed to. ferve'y. BY his: being. born dinge can never. alter the-caſe, ſceing 
— Mountſteuart's entry was only a0 fiduciary. or fgei ommiflary heir kill be ould exiſt; 
which 17 . now happened be muſt dende ;; and as-Peregrinus, Voet and others 
roCeec ing debate aro of this} 3 0 alſo is Ruinus cant 6%, chat the 

ur 4% (u "quid indeli ninatum Im- 

e learnee 8 he 174, io the fame purpoſe, proefe- 
7 nat, wel conceptus tempore delatae 1 ons, atiam ad 
may add Guido Papae in his 
f Grenoblez' num. 531.a0d 61 2,.Mayy #hen-a fubſticutecis, called 
andocungue de bars the next. Jabſtirute;; ſeeing oratio 

ali babetur. | Hlledged. for Mountſtewaft, that he repeated 


dbliged to diveſt and denude; ; fene! baeres in law Rae ſemper 
Langton, -had- had a ſecond. fon: When Mountſtewart ſer ved, be 

old have ſtopt it, and been preferred; Jet now he gan claim no right, becauſe though 
. George Mackenzie, e provided for other caſes of, return. and denuding, viz. 
That ButEs eldeſt ſon, ſhould « denude in fayours-of his ſecond brother, or his own. Tecond 

- "folk yet hevhas no whereffaid in the general, that where a remoter heit is once ſerved, that 


be ſhall be vblige dito denude on the poſterior ex iſtenee of a -nearer, Who would: have ex- 


and infeft, he could never be 


West oh (Lord Mountſte watt) be ſer ved, and'if-thereafter the Lady Langton, bis ſccond 
daughter chance to bear ron, that the cldeft ſon ig that cafe, ſhall. No nge 40 denude in 


babretur pro omiſſa de induſtria ; et exceptio 

 regulam in caſibus non exceptis,. lpecially conſidering 5 tailzies are Hrikilſſimade inter pre. 
5 Lalla and not to be extended de e. caſu In is. nor de perſona in per ſonam, the 22d act 
them deing correftory, and noways favourable; and, Craig, de feud. 
p g. 27. 248. 250. tells us. tailzies are. dons, cutting che lineal ſucceſſian, and nor to be 


| law reſtrict 


bell. And Celſus ſays elegantly, l. 7. $ 2. D. de ſußpellecs. legat. that 3 muſt be at 
Aue "voce die exiſtimatur, 

and therefore in rt dulia melius oft verbis ediſ ſervirs; and where there is no alpbiguity, non 
diebet adonitii voluntatis guagſtio, l. ag. 4. D. de lat. III. —Ambiguity (as Feſtus, derives 


Veltate, the 


provided no regicls nor 
return; and ſach a caſe would occalion valt»igcopveniencies and.confuſien,,.for fo Mount- | 


| 2 5 ay Mount⸗ 
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| dk 1 1 4 e rejnferogil Ry Ow ole; that the Lady "WAY ons been r . 
|  Moantiteware bebe ved agaſn to denade to nim 15 ant {guid Ari, if 25 Lad ,anpron's cle 
e came g die, then this boy, would, be ao mort ker {8eond,” but her elde ſon, which © 
Hlraws ſuch'® train and conſequence. of incxricable:difficultics,” har * would fabvert_ all our. 
Ales in ſer vices of heirs, that writers*would nor knoc te. farm cheix brieyes ; and * 
fare emu adhere to the preciſe words, withoutiwanderin into remote con ces. and 

the Lorch mult ſo determine, as an act of ſederuntim 1613 didaſns in en pon ing. 2 
1 und did foi in che caſe of Borthwick of enden, in July 1694; 5 larely | on the 
26th January 1709 betwixt Muirbe ad and Hill. And ro decide other eie, were to * 
dominjon and property looſe, as Sit George Mackenzie argues, - Not. only in” his 1 
bleading, but in his manuſcript. tractat abour tallzies : and it is a certain; principle. in law, 
that the property of the eſtate ing now ſettled on my. Lord Mountitewart,: there ir watt - 
2 and remain, till it de vol ys either by ſucceſſion after his death, or be altered by * 
diesc of he proprictars; fort guad meum eſt fine fatto nes a me auferri non poteſt ; aud this 


Leadnot be haken by the looſe ungovernable doctrine of conſequences. and -conjeftares, to ©. 


Ting in the ſecond ſon of his ſecond. daughter's. ſecond marriage, Sir George having nothing 


in vie but his cwo-goodſons Langton and Bute then exiſting, and never dreamed of their : 


_ lecond marriages 2 ſo that the interpretations made by: Sir * Mackenzie for his ſon are 
nothin | but unwatranrable extenſions andimaginations,” noways expounding 4 tailzie, but 
truly d awing and making a ſplit new one put of their own brain. Anſiuered for the 9 
4 bat gion s ſon, now 1 8 That, by the whole contexture of he writs, it was evidenr, 


_ nin trom the two families 1 in Which he had married his daughters, that it might not in any 
; 1 caſe be ſwallowed up in theirs, - ſo that is the regula regulans: of the whole-nomination ; and 
: i az needleſs for him to ex . a A 0% return from a remoter heir d a nearer when he 
* : exiſted, for that is ſufficiently by»the: arder and ſeries of the nomigation, - Where the 
_* cond ſons are. ever; Peel cap "ke . who. are only called ullthe loco; and his Wo 
5 viding, againſt a pendeney i in one caſe ſufficientiy re his deſign to have it take place i in 
| = all, as Menochios pracſumps. 179. lib. 4. num. 30. a el conditio adje in uno caſu 
- Wabfitutionis pr acſumitur gepetita in altero; and Nelke. 1. cap. 4. num. 18. adds, that 


IS eee Verifemiliter f nah e ſe ita velle, which Sir George himiſelf expreſſes very Prettily 
An his forecited pleading, Page. 15 4, ile ſenſus. Ont ſcripturas adaptandus oft © quem proferens 

iſe vero femiliter enpraſſiſſet i dubtum ei fuiſſet clare enucleatum. Sic Cicero oral, pro Cevinna, 
Verba quatidiana &. familiaria non cobaer ahunt fi licet captare & aucupart, And iny cg 
Mountitewart's being in the fee is a ſophiſtical argus agaiuſt his denuding, elfe it would 
militate as ſtrongly for Mr Simon Mackenzie, the lat branch. of the tailzie; + for let us 


8 6 / duppoſe;; at Sir George's ſon's 


moghiers came to have ſons; and they purſuing him to denude as ncarer, & magis dilechi by - 
N 4 khe tuiſrier, than he, his anſwer would be the ſame that my Lord Mountſtewart makes now, 


f vow had been born before I entered, you were undeniably preferable, but now y come 
= . » behind the market, yon are an untimely birth; I am {tated in the property, Sir George has 
1 provided no redemption from me: And by my Lord Mountſtewart's argument, be be - 


moped to carry it, though there can be nothing Be abſurd, than to think Sir George de- 


AKgned to prefer Mr Simon, his brother's ſon, before his ow grandchildren; and can there 
* be a greater quiet, eaſe and contentment (next to our ſoul's concern) when we are dying, 
5 8 an to think our fortunes will go to our poſterity, that being the only way whereby we 
Natter ourſelves in the continuance and perpetuity of Hur names, poſſeſſions and memories, 
Aer we are dead; and therefore che laws of the twelve tables gave great latitude in teſting, | 
uti quifque legaſſu ita jus eſtu, though now it 1 is omewhat reſtrained : and even our dilpoſal is 
o take effect at a time when ik is no mote ours, viz. after our death: and my Lord 
legal ſucceſſion with the. conventional, Which ſtand 
Ty quite different rules 3 for a father may ſerve heir to his ſon ab inteſtato, though 
rwards he may beget another ſon who- would have excluded him, if he had been. born 
* when his ddeſt brother died: but this noways holds in tallzied ſueceſſions, where the will 
pf the defunct overrules all, et fallit legis provi ifienem : and all agree that voluntas defungti 
9 * imterpretatione et exten/ione juvanda ei, et magis attendenda quam prolatorum verborum gualitas, 
though it be neither diaum nor ſcriptum, as. Molina has it: and it, is a groſs miſtake that 
the Roman law did not extend fideicommiſſa de caſu in caſt = for we have the expreſs con- 
; $ authority than the Emperor 
10 Marcus Aurelius his:deciſion in auditorio. And as ie urged jrom the fre- 
quent revolutions and devolutions toſſing property from hand to hand by this ſcheme of de- 
This can nevet be remedied till henyen' 8 . law of mortality 


- Monncfioware s lawyers  confodnd the. 


EE 


tur in 1. 22. D. ad S. C. Trebe ell. and done upon no le 


. tis IR 4 


Lie ONES ng eam /i ad ſpecificam caſum defuni3us non” tranferit * 
pte 3+ num. g. id habet pro diſpeſita de quo fi defunttus fuiſſer er. 


3h leath in Octab er 170% his two daughters had no ſons alixe, * 
1 then Mr Simon, as the neareſt then i in bein; * have ſerved heir; after which both the 


ing run ſo anxiouſly in Sir George Mackenzie's thoughts as the making bis eſtate ik. 8 "4 
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ing and judging ate infinite; for, what 


clauſes that would have-occalioned ſuch. a. deſultory ran ſmütfgten of 


Ahauſes in writs.nor.ſo much ex 


N „ N 8 
| 144 "00.4 
BYE J 9 


— 


2 # 11.4 l p 3 
5 * r * 

* 5 % 6 . % 

: * a+ N * 
4 \ 4 ' p 4 
# 2 * . ” hs 

1 To a E. ? | 
; "ei "35 Ry - - n 


m 


x 2 i - * . 
Ho. 2. a . "AD y 
ö 88 * | | 
xy 8 * 
fs Y 1 +; 
, 2 A 
7 x $* 
* 4 * 
, 4 


: : 


ain; 


* 


pietatit et commiſerationis uel e dilefiions, el amoris ordine, .whith . favour 18 by the Emperor 
3 Conſtantine, in I. 1. C. de Sagroſan ecteleſ. extended to-teltaments," and utter wills, Ke. = 
pPlied for Mountitewart, That the railzier: had certainly the icale of terurning aud denuding 
under his view, for he has provided for it in two eaſes by fileicomwilſary: clagſes in his nom.. 
nation; and not having wenttoned this of the eſdett ſon's dennding to che ſecond dzugh. 
berr's ſecond ſon, (which was obvious as any-of che other twoy). it is plain he never deſpened 
an ſuch things and torun to extenſions, conjectares, and femote conſequences! in theſe 
ceeelaſes, were ia unhinge, ſubvert and unſecure all property 3 fot bring i « * e 


de er TENN Fr for bring it once. to che foot 
of interpretation, then, though dur und finite, yer our conjeckures in teaſon- | 


* 


erttanding be 


y of faces in che world; and 
dead, we fall into downright 


ſtitate our on fancies 


and chimeras, and we make men burden their praperties with clauſes; when it is no more 

* theirs, butby a fair ſucceſſion: become another man's z theſe onera and. gr 

Te natare of property, the will and viewes of mer 

nao man's judgment and will can be zn adequate rule and meaſure. co that Of another; and the 

QAloſſes and infercces” here offered are not interpretations, hut troly che ſupplying and 
making up of clanfes. which they want, and which none could d her Sir George the tail- 

Aier fimſelf, which he has gor, thought fie io do and was ige est a 


. Ana SL AVG? n being againſt . 
men being fo, vaſtly different and arbitrary, that 


views © 


hit | lawyer to inert 


% 


Property, ſkipping 


» id * * 7 
* 7 1 — $7 


from line te line, | branch to branch zd from:one perlon to another; and dance attendance. 
on imaginary conjectures,” on even 
Kakgnter this, Which cannot but produce NMoſent ab 

ertſing the minds of people in ranſmitring cheit propettigs, deprivi 


even nay never exiſt, at leaſt not. 


meer lea for hundreds of years 
olent aud conyvulſive effects, for diſquicting and un- 
. AY; 5 8 4 


.. 


of enjoying the.comfort. of what is their own, and trighting.oti-ers: to contract with them, 

leit, by theſe invibble machines, their rights may be voided,” irritate and torn from them. 

' The learned Voet, in his commentary ad S. E. krebell. has a caſe parallel with this in band. 
2 father having ia ſans, inltiraterthem boi his heir but unden the one t reftore bis 

Part of the herſtage to the Other, ik he die without chifdren. Tre other he appoints to re. 

Ea {t ore "his ſhare at His, dea th, | without any menti on of t ar an arh eee eee . 

a the condition that he ſhall on yr eltore / fine liber 18 decefſerit in he one fon's caſe; and . omi * 


ted in the other, and gives this reaſon for it, gucd dict ne 40h de liberis num cogiteſſe, when he 


makes expreſo reſet vation in their tax gars as to one of the ſons, and not in therother Jolt 


maker of the tailzie, had two caſes of return ex prelely 


under his view, and: rhogghe not fit ig extend it to the -caſe=now. under debate, and ſo the 
Judges may not do it for him ; 


ages I Jt. r him ; that were not to expound his tailzie, but to make up a new 
one, which he never dreamed, of. But I-find Socinus 1b, ſupra calls thir interpretations of 
tenſions. as .compreben/ic,. a comprehending} und taking in all 


parallel cafes within the ſenſe of the words,” and drawing them within the verge and com- 


paſs of a legal-extenſive interpretation, which, all the Doctors and interpreters allow The 
5 2 1 BF. 14 9 5 TE TS TICS 3 ; T ö Tas. | ; 5 
elegant author of les loix civiles redipees. dans leur-ordre naturelle, tom. 3. $7, has a nmotable ob- _ 


ſer vation to this purpoſe; that beſides the difficulties ariging in the expoſition of teſtaments, 
or other writs, through the obſcurity or ambiguity of words, there were ſundry; other 
5 caſes emerging from unforeſeen events, Which the party could eaſily have obviated if it had 


occurred to vim, and which muſt be explained. by prefumptions grawn from the teſtator“s 


meaning and deſign. and what he has done in the like caſes z for varicty of ;circumitances 

muſt neceſſarily infer different rules of inierpretation of the defunct's will z ſo that efo there 
were neither obſcurity. nor ambiguity in Sir George Mackenzie's nomination,» yet there is 
Plain and evident ground to dram it to the £ale of the Lady Langton's fecond ſon now vx. 
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For, what fo one man ſeems 4 jult and probable ſervlement of 
an eſtate, Will to another ſcem unreafonable; and ſo every man's view of reason is of qa! 
authority, when the matter is once; brought. to What every men thinks beit; T6aſon having 
zs many changeable and various appearances as thers is divert ö 
beo when we pietene en iuterptet wen? Mills alter then arc "6 

© gueſſing and divinarſon z and jnſtead of the grapter's will, we. ſub 


clearly falling under his enix will to have hit 


* 9 | gar 2 9 e 5 Fr 3 * 
bert fone) My Lord Mountſtewart's lawyers inſiſted very much on the. legal ſuccefly 


$7 
- 


dior ekample, a father ſucceeds to his only ſon; and, is ſerved heir 3, after this, be 


Another loan; it is certain, if that ſon had been in rerum natur When his eldeſt br 


5 de he would have excluded his farher.; but ſemel excluſus. ef ſemper excluſus, and. he 


never compel his father to denude. Sicklike, à brother dies, having a ſiſterzgerwan ; ſue 
ſer ves heir to him; after this, her father begets another ſon; Who would have excluded the 


here; it is uncontrovetted, that denuding on ſupery 


Y 


tended by Mountitewart it ought, ex paritate rationis, to have the ſame effect in 
tional and tailzied ſucceſſion. Auſtoered, There was a vaſt diſparity; for in the 


$14 ans 


wWhete chere is no will at all 3 ſeeing, in the legal ſucceſſion, the defunct has given no indica · 


* 


tion of his mind, neither by word nor writ, and ſo it can never be the rule in the legal, b 
%% og md edi ann tango 


v\ 
rf. 


Fats 


bert Cuningham, late factor on the eſtate of Newark, being found debtor by, his intromiſ- 

_» fons in L. 20,000 Scots after compt and reckoning; and Sir John Houſton being his .cau- 

ionen, they, to compenſe this great balance, founded upon a bond granted by Sir 9 — 
Maxwell of Newark fot 1), Boo merks . the creditor's name, and now in Robe: 
Vouningham's hands, and ſo preſumed his. This ſtartling Kimabhew and Kilmaronock, they 


: raiſe a reduction and improbation of it upon ſundry preſumptions. that it is dated in 
7 anno 1670, and ſo within a year of preſcription, and never heard of till now. that Houſ- 


* 


ton of Park, che firſt haver of it, was a very poor man, and Newark. the debtor 


t Wi 
7 
+ 
1 : 


is of no moment. Where was ever a bond annulled for that? and that Robert Cuningham 


_ "thief. and viliain without ground, for nemo-preſumitur malus till it be proven; and it is both. 

_ *trrepvlar and extraordinary to ſeek a ſecond probation to lie in retenlis, and was refuſed in 
Adolphus Durham's caſe contra Fleming and the Earl of Eglinton; and now when the pro- 
dauction is ſatisfied, and aviſandum made, Kilmaronock may procure a warrant to diſcuſs his 
 ' reaſons'of reduction in the buter-houſe, and ſo get the relevancy determined, and an act of 
Rtiſconteſtation made; and then his probation will come formally and legally. in; and 
there is no room for extraordinary remedies ubi extat-et competit ordinarium, as it does here. 
Yet theplurality-of the-Lords thought this canſe of that intricacy that it could not be diſ- 


' *euſſed in the outer-houſe, but behoved to be heard in preſentia, which would require a time 
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Lan 
_ + fiſter if he had been exiſting tempore delatæ bæreditatis, but the being once. entered. heir wall 
| rontinueſo; being under no obligatiom to denude. And this being a principle, it was con- 


inielano the law was the rule; but in conventional ones, we mult proceed on the preſumed 
will of the defunct, which in the legal has no place; for there can be no preſumed v ill | 


3 4 0 if 
. 
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December 7. FT Kilmahew and Kilmaronock contra Cuningham and Houſton. Ro- 


was objected by Robert Cuningham and Houſton, That they opponed their clear liquid 


came to tranſact with them for their ſhares. in the bond ; and its being on a ſingle half ſheer, 


Abt it out of the charter · cheſt of Newark is a meer fiction and dream, and preſuppoſes him a 


ere it could come in by the courſe of the roll, and ſo Kilmahew's probation might periſh ; 

| therefore they ordained him to give in a condeſcendence of the perſons craved to be exa- 
 - mined, and the points they were to be interrogate on, which being done, they allowed a 
ſecond diligenee, but with this caution, that it ſhould only be for paints whereupon he, | 
| former: witneſſes had not deponed. Some thought chis a great extenſion of the Lords 
_ " officinm nobile. Another thing occurred in this proceſs. Houſton of Park's. children took 


| . * 1 7 \ Nip batt 
ent exiſting never took place., 


A: 


0 b icy is 1 0 * 8 „„ 


, : + "© Wu, 8 2 Commilſurs . Edinbacs be them executors OY * 
Ant a rigdt do che bond; and an advocation being Tee eis they took ont 
' mother edit to confirm befote the Commiffars of. 2 9 where Park once dwelt. Apainſt 3 
Which it vag hbjected, 1910, That it was wWholly inconſiſtent and incongruous to confirms ; 
- bond Blank in.che-creditot's name. 2d, He hab ing died at: out colony of Darien, his: forum 
. kompetens "was only the cammiſſariot of Edinburgh, ; which is the communis patrid 1 0 eo, 
J abroad. Vide mare ef this caſe, one, 
benen 8- de r ps” and che Earl of Eglington. Canniagham f e 
8 ds being beritor of the village of Kilbarchan in Reufrewſhite, obtains a chattbr from the 
a Oben, in 17 0, to himſelf itt ſiferent and his Ton in fee, \centaininga nc vedamus, and 
the right and privilege of ke ping a yearly: fair on the fourth: of December, and uplifting 
"the! euſtoms' and duties of the n being änfeft, he raiſes a eren ting 


ume ; whereap 
is Earl of Eglingt on, heritable ſheriff of Ro Hrew, pretending right to the ſame duties, 
Aua eraves it may eg that he has the ſole and only! right of holding che ſaid fair, 
_ 8 - ' and; upliſting the duties payable for weighing: the. goods, and turnithing other accommoda - 
tions to che merchants/gefortingthicher, Againit which declarator; it was alledged for my 
=: ho” Lord Eglington, that be. ſtood infeft in the heritable: mne rifflhip of Renfrew. cum omnibus 
9 feolis, d. voriis et privilegiis idem pertinentibus; and by virtue thereof he ang his authors 
_ - _ Were in the immemorial poſſeſlion of: uplifring: alſmall duty for the weights at bat fait bn. 
.__ before Craigend's s charter, giving bim right chereto; and he being the ſoveteig 
tenant in that place, el publicus juſtitie vinder, wat could hinder: him to take a moderate 
8 for his paihs in overſeeing: the weights, chat the neighboors in buying and felling | 
- ſhould not over-reach one another; and this poſſeſſion; has been ſuſtained to give a right, 
Us. 55 tts the Lord Halton, come in place of the Scrimgeours, Conſtables of Dindee, againſt the 
town of Dundee gth December 1679, and in the Earl of Kinghorn's /caſez-5 eee 
1 own of Forfar, 18th July 1676; and again, Farqubarſon rantru the Earl of Aboyne, 
1 2d December 1699; | 2d, 'You can never quarrell my right, for your: father took a tack of 
3 by cuſtoms from me, in the 167 ), during his life for payment of ten merks per amum, 
al nꝗd ſo you having homologate' and acł now ſedged my right. that excludes: you-exceptione per. | 
. ſonali to come againſt your own deed, 0 Anſwered for\Craigends; That were 4 flavery in- 
= - | deed, if Sheriffs ſhould exact euſtoms within my e barony and property; and it 
55 plain law, t 115 the eraciio vel gulium or lifting of cuſtoms is inter majona regalin, and not 
= Tränſmitted b a general juriſdiction, as Sextinus de regalibus ſhews and the erecting a She- 
rifffhip. does not binder hel Majesty from granting fairs within thi at ſame bonnds, as Sir 
_ 'Getrpe Mackenzie gives ſandry examples of in his criminals," Tit regatitres. -Toithe ſecond; 
__ my father entering in tack with zou, can. never miktate againſt me, whoever owned - 
Fou right,” Likeas, The Queen's ſupervenient gift oft his fair takes off any preceding bo- 
E | 9 The Lords found my Lord Eglington's title as Sheriff was no ſufficient title 
NI to preſcribe A right of exaRing: cuſtoms within another Gentloman's property; and though 
3 in this cauſe it was lig de N very” 3 yer” re . be of ee e ö Its * 
EE: the kingdom. Md ens "2 59: 784] NT „ 
=: Zudem die. A Jolene Were dw hes by Mr James Paterſon of Woc ide, a- 
=”: 1 William Hannay agent in Edinburgh, that he had impetrate 4 vey of 3000 merks, 
E- from him, under a back bond, declaring ir was but a truſt toflead, an adjudication upon it, 
1 him, yet he had aſſig ned this bond e James Hutcheſon writer to the ſignet, who 
had charged him with 1 and inhibited him thereon,” contrary to common honeſty 
5 and his truſt; and this being remitted. by the Lords to their committee for trying abuſes, 
they after hearing of all parties, found the diligence unwarrantable, and reponed Paterſon 
e 1 it, impriſoned Hannay, and declared him incapable of managing or agenting any 
VVV proceſs about the Seſſion, but found Mr Hutcheſon innocent and free; and that this ſen- 
5 E mipht, errify others, they ordained it to be publickly 1 in the outter- 
4  _- houſe, and affixed on the walls and doors of the Parliament houſe, that all may take ſpe· 
cla notice of ſuch diſhoneſt practices · in time coming,” 79 the ps: d ot, 5 
3 Lice when they eſcape d unpuniſhed after giſcover )). e 
3 December 9 1709. Sir Witham Menzies and . . Asa Wood the 8 has 
ving engaped in a tack. of the inland exciſe in March 1699, and Sir William alledging he 
id the tack-duty partly out of his o private credit, by borrowing money, he purſues 
Paten Johnſton, Wood's relict, on the paſſive titles to repay his ſhare and proportion of 
the tack duty, extending to 1. 2319 Sterling, the fund having fallen conſiderably ſhort-by 
ſtekility of the crops, and fo diminiſhing of the brewing during the years of the: tack. 
=: 1 For Mrs Wood, that any thing Sir William had paid-to- the General Receiver was 
dat of the common ſock and fund of the exciſe, -andiſo could never afford him any ground 
185 recur. againſt Captain Wood his partner's repreſentatives, and ſo he muſt firſt count and 
4 reckon for his otromiſiods with the” ſubject of the exciſe. | The Lords found that if his - 
1 wete hat arofe from. che thing lett, he. could: never erave relief . reim- 
| | urlement 
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_— 6h ab pa ety Bot. Sie. Walliams pony ed 3 — 
- confiemed; herſelf; exccator-creditrix to her huſtand in al inventary of IL. 444700; Scots, - 
uc ound caucion, but they buing now dcad-hevhad-nowcoengradictor or. ſecurity until here 
__newed- the fame, by finding new caution. Auſtwergd, He was in no hazard, for tho 
= Johnſtou of Warriſton her father and cio, Zyv as lead, yet | ſhe ſuccecded to "1,0 
A heir, and ſo bis caſe was nat deteriorate. Rebliad, The — were involved and 
1 2 and there was no reaſon to put him, a erediter, to uncertain er ume 
| thought an extraordinary temedy, aud not to be uſed fave-when-thedebto 
were datauriy vergentes ad inspiam; yet it was inſtanced, that the Commis in os”. i 
8 best have forced executors to ere their caution, when 3 . 1 that ow" 1 
38 ir William er count to n e ets wierd e bn} al 
147 Etdemidiess Sir John Johnston of Caſtieben, purſues ſu neee (ey the Com · . 
mie e Aberdeen, aud amongſt the reſt, ohe Iſobel Drum, for the ſum of L. 11 a. „ 
"and takes out from John Peder Commiſſary Clerk depnte there, 2 poinding | . 
| nt bert whereupon. ſhe: being charged ſuſpends, and Sir John | fo 
Fd . 


ſtruct his charge, when he came Fs her ſuſpenſion, be — oh the Seck. TREE. 
und ctaves an 'exrract-of the\decrecti He anſwers, I have ſearched the Warrants of that „ > i 
process, and find no decreet, nor ap tare ig ainſt her, and confeſſes his inadvertency and. e 


gels in \giving-our the precept, Which 8 finds wanted a warrant. / Sit org — . 27 
2hjs- requires him by way of inſtrument, which de refyſingy-there. is u proceſs raiſed, againſt & 
Him dor payment o ane foreſaid ſum of Le 1, and, allyhis) damages and enpences G. 
e the mea of probation being now periſned by the ſaid Iſobel Drum's 
b. Anfeved; The giving but of the extract was a mere miſtake, upon the upprehen · 
ion, That there was à decerniture againſt her, as well as the other defenders called, and the 
ede of them put him to that confuſion 3 and to have given an extract againſt ber 
Would have deen a real crime and malverſation, whereas thejgiving out the precept Was a RT 
Were geen et: culpa levis at moſt; whereas Sir Jahn tryely-Joſt his debt by not inſiſting : 
gaintt her, and taking her bath before ſhe died, eſpecially having diſcovered the miſtake, \ 
2 fo had time 8 to put her to her th Replied; It was impoſſible he:could. have 33 
pbraughr her to depone, for if he had. inſiſted to diſouſs the ſuſpenſion, ber anſwer K, 
Fon have nd decreet againſt me; and if he had inſiſted in the commiſfariot or other inferi ar 
<ourts, her defente was hmanfwerüble; the cauſe is ſuſpended, and tabled before the Lords; & 
and ſo lam not bound be anſwer here, ſo by your default I have lot the debt. The Lords 
were eg clear that the Clerk was liable, but in regard it might alarm all the Clerks - 
of the. ſeyeral judiemories ; they laid hold on à cirenmſtance informed on, that Peder as her 
ſoſpendling had become cautioner for ber in the ſuſpenſion, which if true, is a elear evi- 
"es of Wu dcle to obftruEt the diſcuſſing, which in eventu would have terminate on Ni- : 
elf; andatherefore ordained; that matter of fact to be firſt tried; and if wut, Mages) 
a0 find im guilty to refund the ſum, and repair the damage cum e cn. 4 
Detem ben 10% 1 00. Margaret Scot relict of Trotter of: Charterhall, ſets her e 
aunds to Tretter of Mortonball, for the yearly tack - duty of 2500 merks, and thereafter 
being married to John Murray of Philiphaugh, ſhe aſſigns the tack · duty to him. The pre- 
ſent Philiphangh,'as executor to his grandfather, purſues this Mortonhall on the paſſive titles 
_ tor payment of. ſome bygone reſts of that tack· duty.  Alledged, Preſcribed: by the gth act 
1669, dcdlaring if tenants be not purſaed within tive years after their removal from the 
E- the mals and duties preſctibe, unleſs proven ſcripio vel juramento ; and ita eſt, it is 16 
ot years ſince the ſiferẽntrix died. A4uſtwerad, Lou are not in the caſe of that act % 
— parliamenc, which was mainly deſigned for poor tenants labouring the ground themſelves, 
whoſe-ruſticity | in not getting diſcharges or loſing. them is very excaſeable; whereas Morton- 
ball was not in the natural poſſeſſion, but rather a farmer of the eſtate who per averſianem 
togk the room, being fiar and proprietor after the liferentrix's death. 240, To found the 
Prefcriprion. it muſt be ſive years after the tenants removal and leaving the ground, which: 
Cannot de pretended in this caſe; for after the expiring of the liferent by her death, he 
continued kel in poſſeſſion. as heritor, and fo is not in the words and letter of the a&t,-ha- 9  . 
Ving never removed. Replied;; The act makes no diſtinction whether the tenant be rich or | 
Poor, whether he be in the natural poſſeſſion as à colonus, or only in the civil by uplifting ö 
the rent 3 and though he was a tackſman, yet quoed the Lady he was no more than her _ 
tenant. Aud as to the ſecond. of his never having removed, it is but a ſophiſtical quibble, - i 
for he being under a double capacity both as tenant and beritor, when ſhe died, he ceaſed. _—_— 
to be any — 5 qua rackſman, and ſat till to poſſeſs as proprietor; ſo the act does not re. 
Jute 2 corporal removing and evacuation of the ground, but only the ceaſing of the firſt 
1 * By * _ a tenant Hogs 2 85 own RO: n . „5 ͤ el | 
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"HEM of the act of 'pirtſimentj''s "is Rae 3 but ſeetmed a go mate on 
ede get ob aver aun oper * r coral than that of 9 not OE A e 
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5 r ou 1709. Glenfarquhar ak een — Halkerton "rh - 0M 


=: 5 4 theſe 18 or. 19 years bygone, and having in his madneſs Killed a man; and Si 
5 : ' * Alexander Falconer" of Glenfagqukar, his neateſt agnate and next heir, thinking his af. 


of Halkerton, by che Sheriff and an 3 My Lady, bis mother, gif. 
» | firſt brie ves by tak ing him out of the Sheriff of — qurifdiftion; into 
1 -" whe town of Montroſe of which Glenfarquhar having (complained; there is a new brief 
riuiſec and exctutedy> of which an sdwocatien is 3 it may be brought. be. 
4 Se ore the mactrs,' and he brought over to Edin ö gh, and that. 5 — mig ht be achoined, | 
*_*, _ whowould beljudge if he was teconvaleſced or not. The grounds f for: a advocation wore | 
3 e That the degrees of idiotry aud furioſity were very nice, and beſt cognoſced by 
bo, -phyſiciazts and ſs my Lord -hould be broughe to Edinbumgh where copia prritorum in ills 
trie is ts be had; and the intricacy is ſuch that Paulus Zacchias Duarf.: medico Aal. 
EP e . Quaeſt- 16. ., 3. tells how Badens and Menovhins,. two eminent lawyers 5 
Auite miſtake in defining what makes à man furious and phrenetick; which cannst be tried 
5 e his o] houſe in the country. 2do, The Sheriff and his inqueſt are incon tent judges 
wb being a Peer an en dde articles of the union the plurality mat be cers; 
des ehe cognition touches his repuration, and tends to ſtrike out one of Weir number. 
30, Where there is any dubiety about their condition, the Lords uſe to take a precogni- 
N tion and trial before themſelves, as: they did lately with Pär John Bonar of Gregſton; 
„ and the Lords are im uſe to re work brie ves. oe Burton” „ daſe Wer g. 4t6, | 
= N verdict anal be 4 quo 3 was Talia wlich Weng en many of the creditors 
= — granted at that time. Hnſeoered; That dhe upth act 1585, ordaining a 
neateſt agnate tutor to fools and furious perſons, has truſted:that) in the hands of the ord; 


| muvy Judges//-So chavthe'SherhiFavas molt cotipetent to che cognition-31 and whatever may 
© _ . © be pretended when'the furioliryiis dubious,"and there-can-no ſuch 


= chung be obtruded here, being Saen to de country# and broke out in ſad and fatal in- 
_,  Ranees; and. who can judge it ſo well as the neighbours upon the hom our old law 
alls, ts. bomines patrize per guss veritas melius ſcirj polerit; Fs to bri — borh Who 
aſſize and witneſſes here, would draw a great burden of expences upon my L 
Aenne gentlemen at this ſeaſon of this 2 and who probably w, Selige to'eome 
ſo far off. And as tothe incompeteney, it is acknowledged, if my I ord were ko be tried 
19 9 95 ur 2 capital crime, he behoved ro be judged by his Peers, and even then Barons, being of 
the ſame degree with the nobility; would be capable to ſit on him ; but here, furioſity is a 
x —_— not a crime; and che deſign is not for puniſhment, but to bis advantage, to ma- 
N ge his eſtate, and ſo the union: privilege takes no place. And there is no ſhadow to fear 
Ts --Glenfarquhar can take any advantage of a legal, for 4m, L doubt if it can expire againſt a 
„„ ane it cannot run againſt a minor, and madmen have all the privileges of mi- 
nor ado," He is to be his tutot in law. as his neareſt agnate, and muſt find caution rem 
ah + fg al bam fore, and ſo can never take adyantage uf his truſt 31and the credizors poſterior 
_ "20 the fury are not prejudged. For though the inqueſt muſt return a ſpecial anfwer to that 
. 1 the brief, When 1t-commencet et this does not preelude them from proving that 
e a lucid interval, and fanae mentis; when he granted their bonds; and Burton's 
| Ae d does not meet, for all the parties, members of inqueſt and witneſſes, dived within E- 
<dinbu gh, and his diſtemper wos ſaid only to be a deep melancholy. and as t0 the touching 
of my Lord's reputation, it would much mort wound it, tochrintz him over, than to try it 
Sl 1 bome. The vote being ſtated, Advocate · or not, the Aids were :equally-diyided/7. and 7, 
do the Preſidem carried it in the negative, thinking it much fitter to be tried in the ſhire 
Where he lives. Though theſe cognitions uſe 70 be at, Stonehive, as the head'burgh of che 
| — _ thirewherethe ſheriff courts are-uſually kept, yet for my Lord's caſe and conveniency, they 
3 . * . e nd ht PG 1 * 4. at bis TIES bovis of 
Halkerton. & ng I 
EE. After 1 on iet bil, the 3 1 yk brief to the mager s, 'towwhom 
V — 1 lome. of their, number as alleſſors, gd ſhunned * Werfff as ful- 


| eds die.” en 0 Campbell [of 8 * F #ceomprant- 
ET). general z the Exciſe · oſſice, having married the late Burabables daughtety. purſues James 
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/\raiſed a. brief out of the Chancery for cagnoſcipg hie furioſity, at 
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a has ae fer ige on dan 8 tice of Sitionbig das ter. Allele * 3 
emed. Hnfwrred, Non relevat to purge vitiolity „Le e oflered to e i 1 
1 fad cited you in my proceſs of payment, -» Replip; in ae has fixed and eltebliſhed e 
Peas And day, as the periad, within which confirmationsarc to be expede, and Perlen ds. 
foe that ark looked upon as too haſtie and prepoiteroos; and ſo it is, hevreonfirmed Within 5 — 
= - year, [which has ever been ſuſtained, a8 my 0 Stair rematks, tit. Vtious, int ro- „ 
miſſion; and backs it with two deciſions, one ffom Spottiſwood, a2 4th Jan. $6585:Akdle OY 
contra Gray z and the other, 28th Jan. 1663, Stevenſon and Ker, Where a confirmation £9 I 
within the year, purged and elided the uni verſal paſſive title, even againſt a creditor. who © 
ad uſed citation before. Daplieu, That this doctrine opened a door to encourage 2 95 
ro iutromit ſhort-and immediately after parties deaths, if they think the cor frming any 
ume within the year will ſecure them, by which movea bles may be excecdingly embezzled; 
and the former deciſtons are not now obſer ved, but, on the contrary, fi months is oy 
no allowed by act of ſederunt to bring in all creditors then appearing into one teſtament 
puri paſu. The Lords found the confirmation wichin the year purged the-vitiofiry, büt 
found him liable fot the inventary of the teſtament as enecutor. The next Per title | 
-—_Ilitted: on, Was "his ſuperintromiſſion poſterior to the conßtmation, with effects not con- 
fem; for prior fuperintramiſſion above what was confirmed, was an undoubted paſſive „ 
Kite. Hifwered, This would indeed make him fahle in valorem, hut no farther, a appears _, 2 
= the zoth act 1696, and was fo found lately betwixt che Lady Ort niſtoun and Bangour; — 
and the particular may be fo ſmall, that they cannot bear the charges of a" new confirma- — 
tion and if you think otherwiſe; you have the-remedy of -confirming ad-omifſa. ' . „„ 
Tbere could not be but fraud in this omiſſion, being a ſon confirming executor fo hs father, 
ho could not be ignorant of bis effects, and therefore muſt be Hable e dle, whateve 
might be pled if a ſtranger had been executor,” The Lords, by plutality, found him — 3 
ing the 3 of way OY, liable on this' ſuperincromiſion, EN HY e " 19 1 
on} as he pled it. e ©. 
"The Locks efrorwithde "Oi: A bill; ep: ths relevancy to a 10 e fo T ne anſwer, to! ſee 1 
"the extent of the ſoperinrromiſſion, if mall, or conſiderable ne : 
"Eodem die. The Lords adviſed the cauſe” betwixt George Mucketinne: and. my l 
* Mouniſtewart, the debate whereof i is largely marked ſupra, at the bth December 1709. = 5 
After long reafoning,' it came to the ſtating of the vote, and ſome were for putting in allt 3 
the grounds of law whereon the parſuer and defender founded; but it was thought _ * 
would embarraſs too much, therefore it was reſtricted to this fingle point, if the railzic | 1 
and neminarion imported a fideicommiſſ. upon my Lord Mountſte Wart in this event of n ; 
"Lap Langten's having a ſecond ſon, fo as to make him only a fiduciary heir in that cafe. . - 
The next was, there being two conchufions in the purſuer? s deelarator, one to reduce, irri- i 
- rate; and annul Mountſtewart's right, and the other to oblige him to denude in the pur- 
duet s favours; it was long debated, whether, on the ſuppoſition of his being found a truttee,  . Ml 
© both his right thould be declared null, and he decerned to denude, or if only they could "gp 
mitt for one of the two, and which ſhould it be. It was thought to crave both was incom- 
patible and inconſittent, and to inſiſt for declaring his right null was incongruous, „„ 
be was undoubted fiar, ay till the Lady Langton's ſecond ſon was born; and: the tight was "LY 
legally in his perſon · to top the pendency; therefore it was agreed, that if the Lords 3 
- ſhould find a fideicommiff in favours of the purſuer, that the effect of it ſhould be to oblige . 
1 to denude of the eſtate to the Lady Langtoòn's ſecond ſon, the purſuer. And the vote 
being fo ſtated, the Lords, by a plurality of ſeven againſt fix, found the nomination im- 
| ported a fideicommi(. by which Mountſtewart was obliged to denude in favours of the 
purſuer My Lord Preitonhall, as uncle to the purſuer, and my Lord Blairhall, as the 
defenders: uncle, were declined ; fo the remanent twelve Lords, with my Lord Annandale 7 
- termined! u, and not being equal, it came not to the Preſident's vote. Some moved it 
"as an expedient. to ſalve and reconcile all parties, that my Lord Mountftewart ſhould poſſeſs = 
. - he eftate during his life, at leaft, till it appear whether he ſhall have a ſecond ſon ot not, 
to whom he muſt denade by an expreſs clauſe of the railzie ; and failing of him, then the 
b Lady Langton' s ſecond ſon to enter. But this notion having no warrant in the nomina-, 
4 tion was laid aſide. Vid. more of this caſe, 2 27th Jan. 1710. 
December 15, 1709, George Lockhart of Carnwath being ſuperior te Cheiſly of Kerf- 
_ = wall, and his lands. being affected by his creditors diligence, he purſues a declarator of non- 
1 buen boch againit him and his creditors.  Alledged, i mo, No proceſs, becauſe your action 
ds raifed within the aunus deliberandi allowed to apparent heirs, and executed within the 
a | fines though the day of compearance be without the year, which i a prepoſterous dili- 
gende. " Anſwered, There is nothing more ordinary than raifing and executing of ſumonſes | 
Mira annum deliberandi, providing the day you cite him to be extra annum. Replied, Wade. 
over may be tolerated to ſuſtain ordinary ſommonſes ad fundandam litem, det N en never. 
Gn extended 4000008 unfavourable caſes, ſuch: as non entries, which 1 is penal, The Lords 
Ver 0X 9 65 1 - 
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pelled the dilato 1 WIE FILED xed:the Mora, in 15 — as To 150 8 WY 
re cunſtat Wich a year rent. 1 "Anſwer ed, Nokerelevat; or I b ing winor, the offer ſiould. 
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5 e payment b Lain $-- wing * 5 Fe gs e ee 
eßpences z * hey — the credirors haill defences, in teſpect of his declaration 
5 reſtriction foreſaid; which imported, that, if he had note 1 nade this conceſſion, but ex- 
tended the non- entry to the full, over and above bis debt, ſome of. the Tonis Would not 
0 have been ſo clear to repel-the defences For, when feus wert gratuitous. donations, it 
was. no: wonder that theſe feudal: -dchnquences. were allowed. But now, theſe 200 yegrs . 
- :bygo e, they. being onerous and bought at à full adequate price of 20 yearn purchaſe or 
thereby, it ſeemed mighty unfavourable 0 forfeit" a; poor vaffal upon the matter, for bis 
negligence in not entering debito ſempore. he Lords determined nothing about the year's 
| L tent for entering the creditors; ſeceing that Was due by. law, and came not to. be conſidercd 
in this proceſs. The heir's on entry was only the duplication of. the feu · duty; 3 but the 
it achuchger or purchaſer. being Sas: ee. to py” ns carts tollrem, i, 
5 the Ze . A, ef, 
Dee ne, wog, eee eee eee e redhflon nd eben © * 
3 Saint the Earl of Aboyne of his right to the lands of Grodies, and calls for production of 
all Weite in his: perſon concerning thele lands. Aledged, Ill take a term for nd right, ex- 
| e .theſe from whom you deri ve right and connect progreſs; for quo jure, can ou com- 
pel me to produce rights flowing from perſons whom you neicher rex eſent, nor ſhow any 
right derived from them. +Anfwered, This doctrine would quite ener vatè the deſign of that 
excellent "uſeful proceſs, of. reduction and improbation, where certißcation p Mes: againſt tbe 
=: _ writs. not produced; which invention i>peeuliar to this kingdom, and forces the pur ties to 
=: bring all their rights and claims upon ſuch lands into the field, that in a competition it may 
3 appear who has the beſt right: to the property ; and 1 may remove all impediments out of 
the way that can diſturb my property or poſſeſſion from wWhatſoniever perſon they flow, as 
1 IT Stair, obſerves; lib. 4. tit; 20, num d. And to reſtrict the effect of certifications only to 
5 we enen from the fame authors whom you repreſent or derive your right from, is to 
narrow, diminiſh, and abridge this-uſetul proceſs.  Repiied, Whatever inconvenicnce' may 
be in this reſtriction, there is more danger and damage the other Way; ; for, ſuppoſe a man 
8 1 lands from his debtor, and puts in baronies and tenantries 'whereto he never had 
e ſhall this entitſe yo to purſue an improbation againſt the herirors and poſſefſors 
;. aka lands, and make them open and propale their charter cheſts to you, Who ſhow no 
right, in your debtor's and author's perſon to e a Such a practice were of the- ut- 
moſſ conſequence to ſhake the ſecurity; of the leiges; and therefore the Lords have ever 
reſtticted this general clauſe calling for production of the haill writs and.cvidents of the 
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1 Aands in only. to theſe granted by themſelves, his authors. andzprederefiors whom 
1 5 he: San he: ,and-no. farther, as Hope-obſerves, -2oth Dec. 1622; Lord Cathcart contra 
1 his vaſſals;, Durie, I th Dec. 162 3. Monymuſk againſt Barns; and Stair, 24th July 1673. 
4 . 1 contra Watt.; and many ſince, as Hay of Alderſton, Dallas ot St Martines, Cathcart 


= i of Carbiſton, g. Keplied, The old deciſions run ſomewhat in that ſtrain before improba- 
=. tions were fully underſtood, or brought to a conſiſtency; but the Jater have not been ſo 
= uniform, and Stair ſeems to think it an inconvenient cuſtom. The Lords: would not recede 
Tic de ren practice, and therefore ſuſtained the defence, that the purſuer had no in- 
1 tdteereſt to reduce any Writsor rights, but thoſe flowing from his authors, or to whom he 
| connected a progreſs; but: wiſhed ſome regulation. thereof in time coming by an act of ſe- 
derunt. But that will require mature deliberation, that; by ſuch general clauſes the leiges 
may nat be vexed nor forced to debate with one who has no right from their author, but 
=: $4 chin par my; pag e fit the ora both wage” were rectified and. 1 . 
RE, 1 4 8 EF 
=. 'Decomber 17. 1709. Hubert Neilſon-of. .Craigeaftic- and Sir "Thomas Kennedy? og in 
mutual proceſſes anent che right of theſe lands; it was contended for Craigcaffie, that the 
1 night of his. father s. burial, Sir-Thomas-thruſt him and his wife violently out ot the houſe, 
- and. then. intromitted with the writs and charter chelt, and ſo might abſtract and deſtroy 
diſcharges that would have extinguiſhed Sir Thomas's debts. he claims on that eſtate. And 


A | tthis bang Ct e en, 4 Oe! — — * women to be 
| VVV : witneſſes, 


Y 


the intromiſlion and quantity probable by witneſſes. And as to the upgiving of the Whole 


wk liberty. Replied. It has ever been receive 
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3 4 | 3 _ for 3 his 8 e * bathe us objec, The "I 
bile by law to extinguiſh debts: and civil rights, however they might be allowed to — 5 5 9 


| 9 that hooſe, in regard his father having given him off # | 
Sully miſpent The ſame, which made the 4 diſpone the reſt of his eſtate to his ſecond” 


iet and he can never pretend to have been diſpoſſeſſed, ſceing he was never in 
part of his eſtate, he hid. not- 


9 And eee he had been thruſt out of the houſe, and Sir Thomas, wich other friends, 


dere his executry,” Fraſerdale cra ved allowance of L. 430 Scots given to my Lord Ek. 
' bank's mother in this manner. The Ladies, After their father 's death, were preſent ar the 


4 ſearching of his cabinet and tronks, Where was found L. 4000 Scots of caſli in one fs 


Aud L. 866 in another; and the two fitters having occaſion to take off mournings and other 


furniture: to the burial, they agreed to divide che faid L. 806 bet wixt them, which was 


ed to be proven by the witneſſes pretent Who compted the money, and gave e very 


6 4 them their equal halt of it. Anſwered for Elibank, That you, muſt compt confotm t to 
the veotar. 
4 L. 866, and if you;; allowed your liſter the half of it, you ſhould have raken à receipt for 
itz a you have done for other leſſer ſums, and now” after 24 years to offer a probation by 


y of the reftament given up by yourſelf; z but ita g, you have confirmed the 


ee, Were a very dangerous and ſinpular practick. Replted, It is confeſſed, mtromiſ- 


fon with money, to extinguiſh a debt proven eripto, offered to be inſtructed; by wit- 


 nefſes, is contrary to the principles of law. ; but here it is, two executors. and neareſt of 
Ein dividing the ſym lying befide their father before confirmation, what hinders it to be 
proven by wit neſſes ? For money is a corpus. and intromiſlion is a fact cadens Jub ſenſu, and 


N me e as well proven by witneſſes as the intromitting with bolls of victual, or other move - gh 
| able goods, and was ſo f bund, 1 3th Dec. 1671, Moffat contra Phin, where Biggar . 


died, and nobody to claim his money which was found upon him, about L. 10 Scots; 
zud the miniſter of the pariſh taking it for the uſe of the poor, the Lords found both, 


im the confirmed W org it was jult and neceſſary for eviting perjury, the inventary 


= given up upon oath. The Lords, by a plurality of ſix againſt five, 16nd the n. = 


N ahd divifion of the money in this caſe not probable by witneſſes, 


Soden die. In the competition berwixt Hamiltons, on the one part, and e 1 5 


er, both creditors to Daniel Nicolſon, the Pringles produced two bonds, one for 400 merks 


3 in July 1693; and rhe other for 1000 merkò in February 1694, againſt both which it Was 


objected by the Hamiltons, that the 4000 merks bond was bolograph, and ſo did not 
probe its On date, and muſt be preſumed to be on deathbed. And the 1000 merk bond 
was ten days after he was ſentenced to be hanged for his acceſſion. to poiſon and forgery, | 
"and within four days after that bond he was executed; and ſo Was materially granted. on 
desthbed, when he could neither prejudge his creditors nor heir; beſides, it was a donation 


by an adulte rer to his adultereſs, and her bairns, and fo reprobate by law. Anſwered, imo, 


| The law of deathbed only took place with with us in caſe of ſickneſs; and being a cuſtom | 


pecuſiar to this nation, and neither known to the Romans nor our neighbours, it is not to 
2 extended to the caſe of one ſentenced for a capital crime, who is in perfect health,” and 
who may be reprived, ot make his eſcape out of priſon; yea, if by the fourth act, par l. . 


1696 he live 60 days after the granting the bond, he can never be interpret to have been 
oh deathbed ; and the reaſon of law ceaſes, for ſickneſs clouds the mind, and diſturbs 


the judgment, ſo as expoſes them to the ſolicitations, importunities and impreſſions of thoſe 


about them, nothing of which can be applied to one after the ſentence of death. 240, If need 
ie thit bonds can be ſupported and adminiculate by onerous cauſes, beſides their own. 
narratives. Likeas, upon application to the Lords of Seſſion by the Pringles, his oath was 
eraxved on the true, juſt,” and onerous cauſes of theſe two bonds, and he actually de poned 
that they were true, real debts, Which is a great confirmation of cheir ve rity, and ſo being 
Juratum cannot be now, quarrrelled. And if, though after condemnation, he can do no 
deed to prejudge the fiſk, to whom there is a Jus quaefitum ; yet quoad his heirs he is at ab- 

4 as an uncontroverted principle, that a 


man ſentenced to die babetur pro nullo * tunquum n, mortuns; * is by the Roman law 
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had inſpected the writs; Where lies the preſumption, that therefore he abſtracted the inſtroc-- ö 5 5 
ens of his owyn payments? But the truth was, they were ſealed up. Anwereu, The cir- 
| cumſtances are ſuch as require expiſcation by alt ſorts of witbeſſes; for beating and violence - 
 Flibelſed to have been done under cloud of night, and at his father's: door. and cloſs;. who 

"601d fee this bur the domeſtic ſervants then about the houſe? And by the witneſſes area - 1 
uy adduced, it is proven, that one of Sir Thomas Kennedy's ſons ſrood at the door ß +7 
derawn ſword, and pulled off Craigcaffie's wig when he offered to return. The Lords find= — oY 
git Was in re domeſtica,” zuck under might, and to 8 aQts of violenee; they allowed TE W 
. women witneſſes 0 be received. of : & 5 
2» December-20." 4709. I ed my Lats Preſtonhall 80 F reſerdale bis fon againſt wo fe 
Lord Elibank, in the compt and reckoning betwixt them for the Archbiſnop of St An- 
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3 po 1 fpcnſion;* And the learned Craig, 10. , D. is poſitive, that a man: dnn: 
= N tion can do not hin; | to Harden his heirs, and ſtates ſundry other parallel caſcy, as where one 


lowed to infer deathbed, as Well as morbus fonticas ot real ſickneſs ; is not the judgment-of 2 
Ee: ao condemned and in view of e | 

|:  -nefs can do? Some thought the charaRers' of a condemmed perſon, bein 
d ' capite minutus given them by the Roman law,” did not quadrare" with che Wann and tem · 


dAdcegqnecdi inuſt be reputecl en deathbed, ordained them, b 
>: mw they could to aſtruct the ee cauſe of the n qua 


; ö . : Wettin the ſaid Doene 4 
—_ | - of a cart way through her lands of Borrowſtoonneſs, for enen his oa t0 be 
=. 5 8 : 2 _ harboury: for which he obliges himſelf to infeſt her in an annuity of L. 100 rearly, 
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| 5 pane, 4 wo 8 FA e i neten Ir: . s FINER IP BY "= 
egal capite minulus ei capitis minor,” © and ſo can do no vali deed; as the Lords fond on 

155 the 2d cf January 1683, Colt contre Somer veill; that he having charged, after de was cn 
18 _ pirally ſentenced, Us charge was null, and ſo freed him from his atteſting 8 cautioner in A A 


is · nut vp in a houſe, infeQed: with the plague, or is going tobe cut of che rape, or en. 
gaped in a duel, bow far they are to be feputed in leltò in ſuch ecirrumſtances. And ſeeing 
dhe Lords have ſuſtained equfpoſſent deeds to infer fänſty, befides thoſe common ones of 
_ going to Kirk and market, foch as playing at the football "going in a Bont to ſhoot mar. 
1 (as was found in Stewart of Roffyth's caſe) why may not equipollent baſes be l. 


ernity Within à few da a8 muck diltvrbed' as any dick» + 


g. Jer vn pance of 


per of rhe civilized nations now. The Lots to ſnun deciding, this nice point, if one con- L 
fore «nfwor, — what adm. 


x oath taken by warrant-of thi o fees 'how far tlie ſame map be forfeited x 8 
December 21. 1909. Ducheſs. of Hamilton contra Fairholm. By a mutual ein bad 4 
; and Mr William Kintore of Kinglaſe, the Duchels gives bim the 


o be vplifred out of his lands of Kinglaſs, with this quality, that if he can produc any 
3 greement contain 7 WP e . 70 den ths Bee cee 02 
Whol reſtrict herſelf hetero; and Lammas 1% was theiterm allowed him fur ſcarching and 
_ hiding: out the fame. Kintote fafling in payment, dhe Ducheſs, on her 5 - Put. 
mes 2 poinding f the ground before the Sheriff-of Linlithgow: and obtains a decreet. 1 bo. 
mas Faitholm coming now ko be heritor of Kinglaſs, fulpends on this ground, 10, That 2 
there was nothing p rodneedfor-the title but s naked ſeifin, which is no more bot the afſer- | 
tow of a notar, Sh not probative without the dontract, which” is the notar's warrant, | 
| 2dv, Lammas 1701 was lowed for producing any prior agreement teſtricting it to lcls, and 
Vet 1 anticipat ion you take your deerest in July before 3, Von ne only conclude a 
bpoing ng of th e ground, 'bur likewiſe a perſonal e againſt the kenants for payment. 
ee the in, That a ſeifin alone was good enough dgainft tenants who: had no right, 
3 med there were · two dbubles df the contract; whereof their maſter would- have 
one in his cuſtody. To the 24, It is tre he is indulged rilf Lammas 1 701 % produce the 
prior agreement, i any was; dot this clave was Ho ways fſuſpenſive of the execution ; for 
the Ducheſs had a preſent right to the L. 100 yearly, and immediate aceeſs, ay till a're- | 
(ichen were ſhewn, Which is not donero this hour.” To the 34, The tenants being per- 
 fonally apprehended might be gecerned as well as ibe ground to be poinded. The Lords re- 
pelleck the firſt two reaſens of ſuſpenfion, but in regard it does not appear hat the tenants 
Were then-owing, affollzzed ebe fuk he petional concluſion, but decerned in the poinding 
of the ground. Phe Lords thought, albeſt che time limited or producing any inſtruction 
Was elapfeg, Je | the failzie was till: purgeable, and if they had any fuch paper, it would be 
8 receivable, ebe caking advantage of thoſe Jeritancies being odious in law. 
© December 22. 1709. . Boyle and er mery, kackſmen of rhe town of Kilioburgh's im · 
poſition of two” peniies on NG, ping of a) ale brew Within their liberties, purfoc Robert 
Douglas Pap l holler f M Let df paying the foreſaid duty for any ale brewn =withio: his tene- | 
ment there. Aledged, That his brewing, (though ſiruate loc lly within the town of 1 cith) 
| 8 not liable to this icpeßtion, tor nothing was made ſubject 1 thereto but what lay with- 
| uin the liberties of the town, and its royalty, either in property or ſuperiority ; but bis lands 
of Coarfieſd fell under none of theſe denominations, but were  mortificd lands 7 N of the 
Tritith hoſpital, and ehe preceptory of St Antony's chapel, and fo fell not under the rown's 
gift; and their ftudtien and defignment as tying infra villam de Leith imported . 55 
10 does the Yardheads of Leith, and et are not ſubject to the town but to the ſhire, and ſo | 
is Culckoun and the back of the 'Canonpate reputed a part of the town, and pet belong 10 
the Lord Balmerino, and te vot anſwer to the to nor Canongate counts, and nb more does 
is lands'in'which, his brewaty'is built ; for Which he ſhews. a Charter flowing from the ad- 
_ .minifirators of the hoſpital, as'his ſuperiors” and repeats a declutator. of cxemprion and im- 
munity from this ſervitude. /n/twered; Fhey opponed the rowti's gift, comprehending the 
hole lands tying within the town ef Leith, which-infallibly makes in tis lands with the 
reſt, and has born ceß and ahother public burdens with the reſt of tt houſes there; and 
einn given to them is by che Bajlie af. trhither by the towhzof Edinburgh. ang} the cleik | 
1 * e a o it i has * oe” had other hooſes n e 4 
nd 
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n ihe! N 3 N to Ne * N e. 1 
ul. his ſupekiors/ and there are ſyndr 5 lands Within 150 boden of F Heli Us 1 3 
__ ts again Are Temple- lands hol en f m Lord Haddington aud 5 12 57 5 1 Fg 25 2 by 


hls. and Vet pay chis to pennies On the pint of ale 3 16 the holding off agother füße "Fo : 
r dees Hot encem, it they. he: within, the town's Jiberties. . Keb ide een . 
f jobur h _ to: Leith 8 it hl 7 W 55 bie lands. of Seiten 95 "I 


* 5 n Ka = 5 e no mots 4g 1 WI 9 140 1 OL — 
* hut ſo it 15; [this tenement, of: Conthfield never. belonged to the Logans, who. came m Place « of- 2 : 
abs Lechs of ther, Ik, but were morcified to the 1 rinity- -hoſpital, and ſo quire of i 
ae s best of the buildings.in, Laich. Duplied, It is a great miſtake, tc tin te 
town f E linburghghas no. other. right to Leith but the Queen's aſlignarzon ; for they = 15 EPS 1 2 

lunge confracts betwixt- them and the. heritors of Leith, ſome: 'handreds ef vests before - 7 I 4 
| — Mary's reignz ane Dune, ar the "reth March. 1630, ſpe peaks. of a ſervitude granted 185 = 
0 the ton over Leith In. the ye 1298, in King Robert uw $ time, 'and in the late de. 15 1 1 1 


s 1 5 A. \ {46 8 
N 7 2X 
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tes ber Wirt Leith aiding. about their N OI of trade, many other mſtandes wh "1 _ 
Were. adduced. The Lords, repelled Mr Donglas's. defence, and found Pim able” to the F EE 7 Mp "" 
_ qown's impoſicion.of two-peniies.onthe-pibrof ale brewn within the tevemenit of  hotiſes 3 ge Wu 1 
Ing in Leith, eſpecially conſidering the rackſmen had been in poſſeſſion it. from his . . 
vente theſe, many ork bygone, reſerving his-declarator againſt the ton as accords. | 15 1 : 5 0 "3 
_ 1» Docmber-23- 109. Brace contra/Dalrymple and laglis. Mr William Dalrymple of: Gigs e 
_ muir.and;Mlexander Inglis, having, purchaled in all the preferable debrs upon Bruce of Clact "i Lt > ane 
| mannan's, eſtzre; and refolving to bring it to a TOuP.. Sir John Shaw' of Greefiock defigon ng. 125 5 3 
10 be the purchaſer, to facilitate the way, he enters inte articles of agreement” with Captain. 55 : 71 1 5 „ 
| 3 Jary Bruce, Clackmannan's brother, whereby, for his'conſent and other preſtations,” he = 
obliges himſelf to let him have the houſe and yards, and ten chalders of victual moſt c pot | "0 x 
_ guous and ad acent thereto, for c continuing and preſerving the memory of Juch an. ancient. ; Pa 1 
family in the. firqame: of Bruce; and thereafter baying ſubmitted all their differences to . 5 8 1 
Lord her aig ck, Preſident of the Seffion, he, by his deereer arbitral in 1701, 'decerns. 
A Glenmoir, and Mr. logs to denude themſelves | in. favourgef Captain Bruce of the houſe a 8 „ 
Ol al of” free. rent, the lands of Tilligar 5 3 * 
1 i r g J ders of ritual being a part: thereof, and the reſt dut of the A: Zo > iN 
ties and; fen duties of. the faid eſtate, St. Hary Brace purſaing kor impiewent, it was al. © 
5 Jedged for Glenmuir; he was ready to fall, by Jiſponing the lands: of Tilligatt {at eight | —— LY 
_ <halder of: victual, | and as much adjacenrland 2s would” make vp the remanent two chal. 
7 14 ders... i Anſwered, I am willing to accept Tilligart 1 in part, but cannot take them at that ren- 
ü dal, becaule he offers to prove they are ſcarce worth fix: chalders 'of vietual; and thou . 
the decreet .arbitral/cilimates them ar eight; er that i is no part. of the decerniture, but a 
10 were gueſs and cunjecture upon Andrew Inglis's information and aſſertion that they paid fo . 5 
much and though they were once ſet at that rent and four bolls more, yet that was only « oe- 1 i 0 


a „* „  * 


"I 
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eaſioped by Kerong lahooring. and liming, Which is now. Worn oat, and the tenant be- 5 
eame unable to pay it, and broke ; and he is willing to take it at whatever it ſhall be pro- 
en) chat it may pay as a ſtanding rental; but certainly all parties deſigned to give Him ten 

cChalders of“ vict al effective, and not at a racked: 1maginary rental; and Vinnius ad tit. inſt. de 

All, tells us. ſudices compromiſſarii muſt proceed: as to material jullice eodem or dine, that Ms 

wor Judices, do. Replied, There is neither dubiery nor ambigüity in the clauſe of the de- 

3 Free- arbiiral, for. it exprefily determines that, Tilligart ſhall be taken- for eight chalders of 


the ten, and. Captain Bruce can leaſt. quarrel. thi? 'of any man living ; for two years af. 
Fer the'gdecrect-arbitral he fer a rack of it for © oa | 2 5 Lords by plurality, found he be- 
| boyed to" rake i it-for-eight chalders of: victual, fu ppoſe it ſhould now ay. leſs. The next 
| «Point diſputed was, he claimed an. orchard at ſome Aare from the houſe, as falling Under the 
designation of the. yards obliged to be diſponed' fo him. © Alledged, That word comprehended 
do more but the yards and gardens adjacent t the houſe” which they were willing to diſpone 
do hien; bot there were ſundry acres of land interjected betwixt this orchard and the manſion- - 
| «Place and there? is a coal-ſink put down i in the midit of i It, and it is of A great extent 3 3 and 
- in the enumeration of charters, um bortiß a pomar iis are different things z the firſt, in 59 1 
| 3 a yard, and the other an orchard ſet with-iruit trees. . Anſwered, They a 
a {ynonimous words of the fame import and fig nifſcation; _ Littleton deriving the Fo 
bortus from ortus, quia ibi.arbores et olera orluntur. >The Lords found the N comprebended 
5 kene this orchard, and gave Captain Bruèe right theretko. 
December 25. 1709. Joby Baillie of Walitoun, by a minute of ſale in Jugs laſt, ſells bis 
lands. of Waltfoun to George Lockhart of Carnwath, at twenty-one years purchaſe, at the 
10 ee the lands paid when: his father died ; and Walſtoun being charged to iniplement and 
1 dat a 3 terms of the minute, be ſuſpends and raiſes reduction on thir reaſons. ' 
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= 8 debates will ariſe in the interpretation” and extenſi 


6 here Bk Fe? 8 15 5 
thereof, hep a has outing ; 
” | _ party room to refile ay till it be perkected but here infinite controverſies” will. ariſe-on the 
1 1 1 rental. and the determination of the price, ſo that law, will never fetter a man into uch a 
| T "ws indefinite bargain : And thus the common Jaw. gives relief, 5 1. Init, ae ent. 2 wen. | 
| = 4 1 955 5 5 ky <Q Nnitentie locus , donec inſtrumenta completiones ſuas -acceperint, et fuerint omnibus Partibus 
* Salute: And the 1. 17, &, de fide infirum. ſays the: fare. ; Which gur deciſions in 1663. 
* EE of Skelmorly and Brown have exactly followed; and Dirleton, in his doubts 3 
* 1 05 1 queſtions, voce locus peni laut is, inclines to the fame opinions. . Auf we have any 
4 4 . principle in our law, that of minutes being as: obligatory! as: extended writs is one; 
| 5 > the caſcs cited g way concern orinfringe it; for there"ſt- was: F - 
a . the parties. were at freedom till all was perfected. The Lords repelſed this: fielt defence. © 
* | Then Walſtoun repeated; his ſecond: reaſon of ſuſpenſion and reduction, that it was never I 
1 5 Ae evident, nor interchanyed, ſeeing he offets to prove by Carawath's oath that he 
E "2 "= not receive it from Walſtoun, but from one Johg Hamiltoa, "rhe writer of it, WhO had 
| 1 - . no power to deliver it; and fo.it was found, as Durie obſer ves, 116th December 1626, 
| 1 8 contra Johnſton... Anſwered, The minute being now in Carnwath's hands, It cannot 
| * be taken out of it but by 7 his Writ or oath and he acknowledges he got it from Hamilton, 
0 = but proves by an vbli 4226 under Walſtoun's hand ro the: ſaid Jolm that he folly i impower. 
* „ end him to deliver it, £ he engapes to give him half a year's purchaſe of the fangs if he ac- 
3 _. "eomplith rhe bergan. "And 25 to interchanging and delivery; my Lord Stair aſſuxes us it is 
1 . not 8 in mutual contracts or minutes lib. 1: zit. Refltution,. num. 1.4; and was ſo de- 
1 5  cided, © .. June 1 $25 25 Ctawfurd contra” Vallances. The Lords repelled this reaſon 
3 ewe. W aſſtoun's 34 eie Was, Tbat the Wwinute and bargaiti Was incomplete, becauſe 
__— 5 the price was not determined, 19 0 4 blank left as to the yeatly Vale of the victual. rent; 
3 thoſe. defects being in ſubſtantialihus Viriate the whole," as is clear from 4. dit. de empt. 
. . quamdiu pretium incertum et indefinizum en, emptio of imperfecta, net nulla maſcitur b. 
e., That the price was. ſuth thoiently: aſcertained:; zor it was at 1 Vears pur. 
'.-- - © chaſe, and the pries was liquidate in one of the” minutes, (though it ſtood blank+in'the.o- 
__— * at L. 100 the chalder, Which Was a very competent e price ; und though the 
W Price \ was not ſummed till the rental was zonftitore, wet: Jaw gte theſe Things cer 
1 nn ug non morantur obligaticnem,. but are liquidere per retationem- ad aliud, as here it is 
W  ' _ bought at the rental it paid when Walſtoun's father died {bout fifteen years ago. The 
_—_ 1 repelled the 30 reaſon.  "'Walſtoun Alledged in the 4b place, That he had a re ver- 
„ granted him to redeem his lands any time within twenty-one: years. at the price now 


| paid; and ſ be couldiredeem within a month ortwo, -et fruſtra petis quod Nantes reftituturus, 
3 Anſwered, "The tenor-of the-revefſion js mightilymiſtaken 3 3. for it cannot be exerced: till the 
= twenty ne years be: un, and then it muſt be with bis own money, "and at the rental the 
aa ſhalltheo pay, withieohlideration of any. improvements or m&liorations made upon the 
=—_—- lab medio tempore; and te verſions being ſtrichiſimi juris, müſt be taken in the preciſe terms 
in which they are granted, and samit ef no extenfion. The Lords alſo repelle Nabe reaſon, 
3 and found WII toun obliged to implement and extend the minute in the terms of his e ä 
N N ide more 2 this caſe vt and 25th Feb. 1710 
5 5 3 1 709 The, creditors and children of George Markll, e! in Edin. 
E arc Ao, Betwixt the creditors and children. 
„aaa ret dis Hy e Aud we 34, betwaxt the chiſdren of the firſt and 
= - S Tr arti age.” As -to She , Forreſt, Scot, Ales and other creditors of the ſaid 
WWW craved to be preferred to*George, Helen and Suſanna Marſhalls, bis children, and 
Mir Alexander Farquhatſon,. huſband to the ſeſch Helen; becauſe, he being fiar of his eſtate, 
==. - and they only Ereditors by the deſtination-of ſucceſſion in wheir mother's contract of mar- 
1 tiage, or by bonds of x roviſion,, theſe were all bur. gratuitous: deeds in the eye of the Jaw, 
Y 3 -- when they. offered to compete with extraneans onerous . creditors. 3 and when both are in 
3 Ae vitande, it Was more reafonable:that His children ſhould be the lofers: than his juſt 
5 „„ law ful creditors, . whoſe money he had received; and ſo had the Lords uniformly de- 
3 oe Dirleton, 14th November 1676, Inglis]. contra Boſwell ; zoth February 1658, tbe 
WE. children and creditors of Robertſqn: competingz..and 21ſt November 1682, Marjortbanks's 
+ ©  bairns and credirors, marked by Prefident Newion. Anſwered for the children, Their 
1 mothers brought 4 eonſiderable tocher with them, and rhe father's condition at the time on”. 
5 his granting their bonds. of proviſic on muſt be confidered ; for then he had an opulent for- 
ttuge, and Wos ſo fat from being lapſus that he Was able to pay all his debts, and bis bairns 
rtions too. . And that by this rile and diſt inction. the Lords brought in the children of 
| Pongs of Monſuall e a with his creditors, 11th December r679 ;' and did the ſame 
„„ lately, fince- ien, in the competition betwixt the creditors and bairns pf 
—_ Lord ito.” The Lords thought it unjuſt to put creditors 'to, expiſcation and in- 
„ 40 uiries into their debror $ N when. he gave latent bonds of proviſion. to . 1 
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e James Hamilron's adjudication,” tar it was without. Jer and day. of his, in ſo fer 66. 
Fe le ens decernedgrhe.6ch.of July 170g, and your's is net Jil the 30th of be. 0 
dee, andſo 46 days above the year.  Ay/merad,, Scor's.. adjudication js before the Sherilt os 4 
of Edinburgh, and mine is Helps öde Lords, whereas the 41672, introducing adjudica: = 27 
_ tions passe of comprilings,. ſpeaks only of the Lords of Seſſion, and it is molt: pnequal ts 
ie tem before inferior counts, becauſe there they. can be got very ſummarily, whereas ad, 
« Jjudications railed before the Lands of Seton mult abide the inducte alis, which-may et 
den without The. yeary and-neither fault nor nrg on the purſuer”s part. Anſwered, The at 
' . of partiament {peaking of adjameations before the Seflion is not excluſive nor prixatite . 
fetter Judges 5.900 there pe many Juch adjudjcations decerned by them, which, have l: 
__ JucheationsJoblttute in their place. And as to the-delays, it is true, the firlt adjudication 3 
- nuns the fecing\and returning, ,andthe.courle of the roll, but all the ;ſubſequent ones paſs of 
fene an the ser of parliament 1661, bringiog in all led within_year and day . pari, ©} 
| » Paſo, es if they were contained in one appriſing, gives no countenance. o any latitude, 
whether upon decreers of Sefſion or the interior courts. The Lords found the Sheriff's ad. 
 *Gication good,” and warrantable, andthat Pencaitland's not being within Feat and day of it, 
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| he edel det Feng ine benett of comingin wich it den den, The 34'competition was bee. 

e cee of the en and ſecond wal mene themielyes. For the f, ies 
ende, They were prior /empore, and ſo petior in fert, and the) had bonds of proviſton. 
| which were very moderate, and much ſhort of What their motlier brought with ber. A: 
fuel Ton have no contract of marriage, and yon bands of -proyiſion-arc poſterior to m ; . 
mothers eankract-matimonisl, by which a ſpecific ſom;of 12,000 merks. is tbe proviſion E 
| the batrnsof thar marriage, of which Lam the only child ; and the Lords. have found that © 
. -obligements*o bairns Of a felt marriage docs, not binder a father to do rational deeds, no way f 
4 - Inmoderatecin favoars of a ſccond wife and children of that Marriage, 48 Was found 16th 2 | WY = 1 1 
June 1676, Catharine Mitchell conten the heirs of Thomas Littlcjohn : and though you u 
| - another ſuperadded one, viz. the proviſion in my motber's coptrac of martiage ;- ſo that! 
 _{rheir mother having no contract) have only rhe buſt. . Rephed, In cognoſcing you to be 
RR 00S of ibn rings ð b8-beir of provider. is wfeee ing the =o 


__ other heirs you are hable /a6/idrarie. to Warrant your father's:deed in our bonds. of prov.. 
don, though poſterior to your mother's contract, as was found of late bei l Sir Patrick EE 
_ and Sir Robert Homes. Some were for bringing the children of the two marriages in par _ Ml 
bor the caſe being new, the Lords reſolved to bear it argued in tbeir own preſence. i 
© / HSafanne's evratory have cognoſced her heir of proviſion, ſhe being {till minor may revoke i 


Ii 6xdeing to her leſion, if the, contract alone wil be a good title. 
_ = December 27. 1709. Mr Thomas Linnen Miniſter at Walſton having an inſufficient Wene 
Pie in a Muir on the top of a ſcalpic hill, at a diſtahce from the Kirk and Manſe, and in 
A very barren foil, affording: ele more than the ſeed, - he applies to the Prefbyrery for a 
. better one, who appoint a viſkation,” and by tradeſmen joined with ſome of their o-w-n num: 
bet, they meaſure Güt four acres of John Baillie of Walſton's lands lying more contiguous to 
- "the manſe, and deſign it for his glehe. Of this act Walſton raiſes Tulpenſion. and reduction nn 
_ _ on thir reaſons, - chat the act 48th 157 2, and act 165th 1593, do warrant the deſignation 
| _vf aglebe where there was none of old; or where it does not extend to four acres full, te 
Biſhops: or Preſpytery are authoriſed to ſupply the inlake; bur. there is no law warranting * © 
der and change « glebe where”: i fall... Bur ito of the Miniftces of Walſton ever © 
iges the Reformation, have been in poſſcfſion of a glebe, Which is not pretended to beet 
port of four acres; but only to be bad and mariſh ground, and yet all the Miniſters there 
_ before Mr Linnen never complained, but reſted content therewith, though ſome of them = 
Jeg more than twenty years on the place, and he might very well haye acquieſced in what ©, | 
' _ His predeceſſors did theſe hundred years bygone; neither, is his old glebe ſo barren and in- 1 
fluſßeient as he calls it, ſeeing that may ariſe from want of guiding and bad labouring; and 
eue a part of the old is deſigned and retained in this nem glebe; and the Preſbytery were 
Fiery partil, for they ſhould firſt have meaſured his old glebe, to ſee if he wanted any thing 
| of four full acres ; but they knew ir was more; and yet would give him off the beſt of Wal- 
| Ron$-ground withour warrant from any act 6f parliament 3 and if they be orice allowed to 
_- Map and change glebes at their pleaſure, they may diſturb many of the pariſhes of the na- 
_ on; Apered for the Miniſter, that the law has appointed him a glebe for the mainte- 
Mace of his family, which muſt be underſtood cam. offe;Zu, and the 16 1ſt act x 592.  _ 
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+ oath, xeferred co his clienr's. oath,. unleſs. he have a ſpecial. mandate for that effect, ſhewing 
: N r e pe © | ; F, e ; 


RES A : n „ EE Bey BARREL 3 
is client declines to ſwear upon that. point him 
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pers he ſo long; but certainly has got it back, only the receipt has been forgot to be ſcored, =» 
as frequently falls oat. where the ſubſcriber is dead; and if Bearford neglected to ſeek it, % 
| MPputet, ſecing faddum n, of mord fbi no * 

on were ſtilf in che field, What would it ſignify againſt an infeftment under the great 
Seal, which Lan neyer miss to be preferred to a perſonal right? Replied, Cochran's receipt = 
dias good. as ik it had been my Lord Kingſkon's; in Which caſe gua fronte could be 
| crave certification. againſt a Writ in his own hand. And as to the negligence, Bearford 

7 - Medges his father died ſhortly after that production was made, and he Was left a minor; 


Ach ik it was te culpa in him not to inquire after his papers, there was as great negli. 


- gence on Kingſton's part who did not inſiſt on his proceſs, and make aviſandum with the 


_ production, and crave preference; and though it was only a perſonal tight, yet if you re 
' Produce it, I can make it real by the connection of a ſeiſin ; and che receipt is now more 


than tſyice preſcribed, for being holograph twenty years does take it off quoad agendum, 
bat not as to the founding an exception thereon, for quae ſunt temporalia quoad agendum; 
| the law, makes them perpetual quoad excipiendum ; and therefore, though the ſubſcriber not 
being purſued, within the forty years is free, yet there ariſes. a perpetual exception from it 
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__remedies'for 17 875 recovering of their Ws ; by a ſummary complaint they can get a 
FV eee es Sh x? : | 
| caption againſt the havers, and if parties b 


they have none. to blame but themſelves. The Lords. ſaw hardſhips and inconveniencies 
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© 10/Bearford, ay till bis writs borrowed up be reproduced.  Daphed, Law bas introdu cem 
ſo ſimply negligent as not. to uſe this benefit, 


lig on boch ſides, that writs borrowed up, ought to be reproduced; on which head Sir 


PLAN, 


» ; S 
# 4 2 * 
4 .: 


ee Tpecial. mandate, but ſtands upon his privilege ratfore. officit et munerrs publii ,, 
> years ſince the diſpolition was borrowed up, and it is impoſſible Bearford would let his p. 


um . cutique ſuam, et mord fibi, nocere debet, non alten; and eſto the diſpoſi- 


Ll 
4 * 2 8 939 
- i 2 * 2 "IS . * > 
* % } * N * 
+ py : 50 9 
g ” 1 © Cas 
1 5 v5 * 5 Px TS L 
. N %g 
2 2 8 by * = N 
2 bo 0 , t * * 


8 Is neither can he cede or Tenounce/his , 
|  - employers-righes, without a warrant in writ ;;, and though the borrowing up papers, re.. 


ideen never Impower him to keep them for months, Seßons and vears; hien 
Niere al ide moſt dangerous. cooſequence and importance to the ſieges, as here it is forty f 
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ax - Dots W mas Thomas Rigg, a a ants Sage, . . 3 1000 "Fn 1 
* 5 wha it is as un eee 6, bat parties thould let their writs lie for a great number of. Zeats 1 
* 4 © , without taking Wenn up, or 1 legal compulßtors for xecovery of them; therefore, pre» | 
x 5 Vious to deciding the general po nt, they ordained trial to be taken beſore anſwer, Ne l 
= « this paper has miſcarrie and Fir it can de Jet und; and for that efſect ito examine 
I,? oorck Pitmedden (his ant Cochran being long apo dead) and re.take-Hearford's oath of 
bi ZI IM whether he Has reaſon tb alledge it never came back. 1 to him, and all other wan⸗- 
5 2s > ner of expiſcation, to find it again if poſſible; it being very hard to grant a certification : 3 
A gainſt 2 writ, that the purſuer's own doers borrobed up, and no evidenee produced of | 
A their having me *, fave only. the preſpwption of the Fogth: of fims and e . ; 
IN "" December | 31. x 759. „ Wedderbotne 8 925 > ak of Dindee, being > LAM to 2 
WES 1 Crawford — 5 there, Taiſes. d proceſs. of ſale of his Jands on the ſtatute of 
benkfupt. Compearanice is matle for Nicolſon dal Lou, likewiſe credirors, who object vo 
=. n= becauſe all ſummonſes of ſale” ought to paſs- by: bill, and bear ex deliberations dominorun 


25 2 conciliiy. which this does not; and though the sc t 7th 1681, anent "adjudging bank rupts 4 
. „ lands ſpeaks not exprefdly of this, yer st has the equivalent ; for it requires the intimationg 
=. S ol the fe to pals by dHeljverance;. and if adjudications- which have. A gal zeverfion require 


1 EL 5 2 bill, then files which adjbdge the property, ought much more to -paſs ſo. Auſwercl. 
1 55 Tbere is neither Jaw nor act of parliament, to appaint Tn of file 8 bills, ane 
" - facto few of them do fo, as appears-by x "declaration. under the hands of fundry writers 
* 800 the fignet, and if che Lords ſhould: foftain this as 4 nullity, it may caſt many of the 
a roceſſes whereon purchafers rhink themie yes ſecure; und all the uſe of 1 bil is in caſe the — 
1 . = ſhould miſcarry, they may have 2 new extract from the fiener,. The Lords con-. 
| bs, Ko ' Hdered the hazard and danger that might redound to many bygone porchaſers at woups, if | 
. "I . NT this were ſuſtained; and therefore repelicd che nulfity ; 5 dot ien chere * de ſome 4 
_ Dt pr order and regulation to cortect this: abuſe in time coming. TY TIA: £ 
 . _ January 3: 1710. The children. of the. deceaſed. David Prin 4! Chiu con or Bain. 
3 rh bur gh, having ftaid with their zunt, Maxwell: of Kirkhoafe' Lady, and | 


- delivered. into her cuſtody. ſome rings andjewels of their morher's paraphernalia, and | 
= "BF her hu(band's receipt and her's, obliging to redeliver... The Lady having borrow- 
> 24 6” Sterling, from Irving of -Gribcon, for bis better ſecurity ſue impledged theſe 
nige and jewels te him, and; he: -obliges - himſelf to reſtore them When paid. The. 
Tu getting notice -where their mother's rings were, purſue Gribton for rel itution, and 
_ refer his having to his dath. He depones, That the Lady Kirkhouſe being his debtor bß 
ua bond produced, in L. 16 Sterling, ſhe impignorate the pr in his 1 and told him 
. ny 5 „ of their being another's, and he really: believed them to be her OwWN-:- When this 

bs  - oath eame te be adviſed, it was alledged for the children, wherever. they conldfind their 
W.- - own goods, they could" recover them re vindcarione; but, ita. oft they proved their pro- 
3 perty in them by their aunt's :obligement prior to the imp pignoration (for. if her declara- 
tion had been after, it would dot have been ſo N and the defender's oath proved 
. WG: baving. Anſwered, *His-oath could not be:civided, for he declared they were given to 

him as truly belonging to the Lady, who impledged them, and were not Anfaitable to her 


* quali to have the like; and this obligement is but perſonal, and may give them recourſe 


ugaintt her, aud her heirs; but ean never take the rings out of his hands til} he be paid. -Y 
The Lords“ found the Lady ; vbligement- conſtituted the property of the rings in the 
_* Pringles, they being the mother's,” " (who\was. unfortugately executed with Daniel Nicol- 
= and her impignoration could not alter the-<aſe though be was ignorant of their right, | 
and therefore decerned him to reſtore them, teſerving him him action for his debt, againſt the 
Ladie's repfeſentatiyes, a6 accords of the law; ſor it was in effect N 1 8 8 by | 
writ,” Which no deed of the depofitarivs could-invert contrary to his truſt. 5 
ie, -Brugh and Jenkins contra Scot. John Scot writer in Edinburgh, | 
W havitg-borrowed 1000;merks froni Jean” Brugi, when * widow, upon bis own bond, ſhe 
TS being now married to one Jenkins, and craving the angualrent; he ſhifred: a long time, 
=_ -. 5 then ſooght a. light of bis bond, which the after ſearch could not find, and thereon purſues 
1 him, and offers te prove the debt by his oath-; in vrhich proceſs he compears, and produces 
ttle bot in his own hand; ane e Plesds kiberation on the common ground of law, that i- 
1 Arumentum apud debitorem repertum preſumitur folutum. "Anſwered, Your baving' of the bond 
© f 5 is indeed a preſumptio jurig of its having been paid and retired, yet it is not a præſumptio juris 
3 ” | et di fure, which admits-of no probation=in--the contrary, but maybe can velled and te- 
1 bee by your oach,*by. which 1 offer me to prove, that you neither got the bond de- 
3 5  hvered up to you by me, gor any having my warrant or order, and tkrat it“ is ſtill reſting 
5 _ owing, and that you never paid it to me. Replied, Nullo modo relevat; that L did not pay the 
OR money to you; for is there-any thing more ordinary than to truſt a friend-or-4 ſervant with. | 
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ume was gikted, and delivered to him out of ner on hand, fone weeks, before her death © 2 
in theterihs abovementioned ; and tile dach coming to be adviſcd, it was alledeed, che qu. 
Fits adhected were extrinſic, and muſt de otherwiſe proven by wirneſſes prelent who aue - - 
der deliver-the-monty, and heard the terms on which ſhe gikted it ang ir they did it clan. 
{| - dcftinely without adhibiting witnelſes ro be preſent, ii inputen; for though polſeſſion'of - "i 
mopeabſes infers a preſumptive title, yet it zamits of pregnant preſumptions to elide it, s f 
| _ that they were in the woman's-poſſellion about the time of her death; and as donarion is BM 


* 


never pieſumed; and ar molt is but natd mortrs cauſe, Which caungt ſupliſt ore lf 


LI. 100 Scots; and this ifting being faZum alienum muſt be proven by Wittzeſſes, elſe we 


r 1 
© 
£ 


Tervants about defuncts, when they are expifing, to put to their * 2 


1 =», * 
— 
* 


bands to moveables, and when they ate purſued to defend and "diſcharge themſelves, i 7 * "BI 


 Hying they were gifted, - which encourages both theft and perjury” to cover it; and” as no 
Jpreſumitur donare, and that ſemel dominus is-preſumed to continue ſo til] ir be proven ume 


 , defitipaſſidere 3 and that be who depones ſuper Jae alito-muſt prove it, by Dirleron's bb. 


*  Nervex6th November 167 2, Fife. contra Daw, fo here theit oath. can neter exonet them. © i 
_ © Anſwered, Poſſeſſion in moveables mult preſume property, elſe all commerce would: de at a l 


| Rand; and if you refer it to the partie's lll und titks of bis = = 
paoſſeſſon, that it was by gift, ſale, excambion or the hke, the ſame is probative” and in: i 
dine and canpot be divided, as the Lords found zd February 1672, Scot contra EHHbut. 
The Lords found the qualities adjeQed:ro the oath intrinſic, and required no other prob. 
uon; bat in regard it was inſinuate, that the woman vas impoſed upon, and ber fickneſs 
_ ;concexled from her neareſt relations, who ved within four or fs miles of the place, they © . © 
| _"Mllowed'then) to condeſcend on any relevant qualifications of fraud or circumvehtion, ſeeing ' - 8 
ii is fit dying perſons ſhould be free of all importunity, ſolicitations and impreſlonnss. 

- > Eodem dis. A proteſt, for remeid of law, was given in by Thomas Lopie merchant in 

| _ Edinburgh' againſt Lilias and Margaret Whiteheads, for repelling his defences, and for . 
priſoning him, founding on the act of parliament 1701, ao 3000 merks, and five ä 
werks for each day of 21 he lay in the tolbooth, in terms of that act, and appealing ro the 
Britin parliament, ot to any court of chancery vr equity they ſhall erect for hearing ſuen 
_ "cafes. ©. The Lords thought the ſtile very ſingular and extrabtdinary, and ſome were for im. 
 -piiſoning him, and cauſing him reform it; bat ochers locked Won kim & below their — 
709 Wing bim their party, and ſo lighted it, urige ſpretae crolgſehr . 


Fa g pie. - Michael Allan, late Halte of Edinburgh, being proprietor of 2 "i 
_  honſe'in\ NMiln's-court, at the head of the Weſt-bow, and having a vault or cellar under the 3 


'* *paſſape and entry leading into the aid court; and the head of it coming to fail by the loads 


« 
* - 


_ and heavy carriages brought over ir for the uſe of the back-tenements of chat land, de aß: 
© plies to Dean of Guild Neilſon, and craves a viſitation, who calls ſome Wrights aud maſons, ũ f/ 
hs declare that the roof of his cellar was damnifed by rhe carriages brought into that court; 
duch upon citation of the adjacent heritors, he decerns them to bear a proportional part of the 
enpence, in repairing it, extending to L. 100 Scots or thereby. Mr Weblter the Miniſter, 
duch others, raiſe a ſaſpenſion of this ſentence as iniquious, on thir teafons, that | they had - Fg 
- bought their houſes from Mr Miln, che builder, with a claufe in their diſpoſitions of free 4 „„ 
. . pe od OY Of a, ey 


" 


3 
1 wat * 
; E Az 
* » x 
, * 7 
} * 
S 
* * 
8 8 1 
. , p ; Ty «A, * bs : : g | i 
; . 1 8 1 % 4 4 2 — X 5 8 1 of q 
Py . WT” 8 1 3 * g 1 A * 1 , * » Md j 
4 # 3 1 ? Pl : a - 0 J 1 
3 9 SFO IE Bonk VF 
x : * Vis bk . 


5 ths : 5 : : * 8 . * L 4 * le . < 
3 = Yin »\) a ” * * ” bu o g 6 5 . . 4 x. * J nf 7 i 
* A, " 45 f * o 4 © 4 18 ws 1 5 . 2 # * 198 4 ” : 4 \ 
v os Fr. © * . * ; p 2 8 ; 4 0 2 A pn d N FX == . 
” 0 774 3 » "Rs Ah 4g 1 ? : d 9 


% by 1 1 * 
5 N - 5 LISA, 3 i : 3 * r 5 MIS , 
: » wig 0b oy 5 e * 85 1 1 * ; * 5 F * 1 5 * 
DB ROSE bt be ant He | 4 48. en . 7 
* N Sm 75 & I. 4 q 1 by . . y . — +, * 


1 6 
Ne . Pits 
1 3 5 


# 
g 1 a « A 
2 f N Py nba : $94, 
. 1 1 Ext J * ſo * N 
9 * * 5 3 > * B 1 £ 


* 
2 
1 Y : 
2 
1 ns 
' mm 
TE 8 F 
wes > __> * 
Y wha « #9, f 4 
1 
8 
5 4 * * 
v ' 


* 


Fi x 4 þ : , 
* o wo © Ss N A 
* my 


* 


% 
4 " J 
bi 2 3 
q- $5 5 „ of y' ; f 
Ia os TA TER * 9 
+ 1 1 "A - 
: 15 : * + * 


2 NN. a * a = A 6 * b 
| del * 
= Naa # | t 1 » 8 
5 1 > x; 4 | i 0 4 | 8 Wir 
„ I \ "3 r . A þ * t \ — PT Ot. N 4 .* ** %* 0 3 
8 "PA 4 Fg , *. 1 1 : i | K 8 by n 8 N 2 
"$f 23S 3 N ao Na "+ ” 5 1 z 
; #4 r 0 n n n 
Fo : : + * 1 4 2 
? $ 3 ' - » 1 1 : 2 91 7 « 1 2 a 
mw + $M * 85 0 5 * 4 Yo ik y X a * 8 
0 ; 0 n ? / 
4 # » * SE 1 J 4 * ? 70 — K* 2 5 * 4 © * # fed, 4 j Ye % I : 
Hh d 6 PP N „ 
* ks 2 4 Ko G vs, Ry > . a g 6 ok 4 
; * * 4 Wi; | * F 4 * . 
4 We 2 SN 1 3 yp * TEES A 1 1 4 A {1 
"9 N 93 2 , . 8 i Z SO ' 
44 1 f Y * 1 * 7 3 20 4 3 5 : "£8 1 
I a bv a . 1 f . F : « aw * * i. 
% j WE, . - 0 4 a 
£ 19 * 
mente the liege 
, 4 * * Po N * * * 
4 1 5 4 1 


Ps rg SL Wb LS 
np ry, and ſo can no more be liable fot repairing his cellar than any other 

0 require the neighbouring derſtors in the parliament clole, or ar the heads of :wynds ang | 
VVV ᷣ VV Hater the. greand WIRE paſeges | 
dauer Wiek all the lieges walk; and this being a mie pubitca, it was free to them as welf as 
aa other of the ſieges to pals and repaſs, and x0, bring their; loads and burdens that way. 


| © | Anſwered, He that has the commodum mult: not _grudpe the mcommodum annexed thereto; ye | 
== ave the benefit of paſſing over the payenient of my cellar, which both weakens. and corrupts 
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ttt Fgrant you a palfage ser it, . withoat being obliged 20 uphold it, which is againſt be 
© mature of fervitudes, 1 15. $ 1; B. 4 ſervitut, non ed of ſervitutum nature ut aliquid quis fa. | 
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ih/e Lords review. Toxtheiſrcond, When this watch-mail was conſtitute, chere was no ſuch 
muass known as that of Linkthgow, which was. norzintroduced till the Höch act 1503; 
Aud therefore ic muſt be theemeaſure-of, the ſhire where the lands lie, the Linlithgow mea- 
ite being only the rule and ſancard in buy ing and ſelling. To the bird, By the feudal 
a yallals are doung to bring their feu-duty:z0-their ſuperior's manſion-houſe; and yet, for 
| _rheircale, the Duke is cantent to receive t om them at the ferry-dyke. The Lords as to 
| ":thecels being unclear, reſolved to hear it in their own preſence ;. but, for:the,meaſure, found 
”  - . - that of Dumbarton bchoved to be the rule; and for the feuats caſe, allowed either party to 
 _ - © condelcend on and genen a particular place, where all the feuars might bring their propor- 
F- -. tions and quotas, and the Duke to have one-yearly there to ſee it meaſured. Me referente. 
1 * anuary . 0. - Ramſay of Galry, and my Lord Gray, contra Sir William Hope of 
-__  . -- - Balcorme. Me George Campbell being debter by bond in a conſiderable ſum to Creighy 
vdo Lord Stay, he ſerved inpibition againſt him, after which Sir William Hope buy, 
ing in the Canongate. The Lord Gray, and Ramſay his aſſig 
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tion Was not ezecuted nor pubſiſhed at the market -croſs of the Canongate, the head burgh. 


- of that-regality.  . 4n/wered, There was no law requiring its publication at any other market. 


eros than the. head burgh of :the Juriſdiction where the party inhibited dwells; and the two 
favs relating” to inhibitions, viz, act 1 19th. 1581, and act 264th. 1597 preſcribe. no ſuch 
xbing and. where there is no law, there is no traglgreſſion; and ſo it is, this inhibition * 
executed at the market: croſs of Edinburgh, where Mr. George. the. perſon. inhibited then. 
Jet, which is all our Jaw: requires, ' Replied, Many of the folemnitics uſed in executing 
= diligences by horning; inhibitiun, c. are introduced by no poſitive ſtatute, but purely by: - 
ecuftom; ſuch as the three oyeſſes; and gte, there were no Jaw for publiſhing inhibitions at 
dhe market ctoſſes of regalities Where the lands lie ; yet a long practice and cuſtom is ſuſſi⸗ 
cient to eſtabliſh it, eſpecially When it is backed and corroborate” by the Lords deciſians 


_  when'the caſe gecurred:; And firſt,” Craig feud. lib. 1. p. 83. lays it down for 4 principle, - A 
apud crucem Feraſem of the head burgh in Provincia ef bie. 


that inhibitions mult be publiſhed 


1 


1 chmitatu ubi bona ſta ſunt. The next in time js Sir Thomas Hope in his major Practigues, BE 


5 ; 1 . Inhibitions, who obſerves that the Lords, on the 16th July 1616, Inglis contra the Laird 


. Corſtotphin, found an inhibition could extend to no lands but theſe lying within the free- 
23 dom where it was uſed. Then follows Durie, zoth Januaty 1629, Stirling and Panton; and 


0 oth January 1632; Haliburton and Monteith ; both Which take the neceſlity of executi 
at the marker-croſs"of regalities, as well as ſhires, for granted.” Then in Mr John Ellies's 
ale againſt, Wiſheart and Keith; 22d February. 1667; the ſame 18: preſuppoſed in the de- 


Hate, if it can extend ad acquirenda. . - And to come: down later in 1688, in two caſes, wheres . 
In Sir James: Baird of Sauchtonhall was concerned, the one againſt Watſon of Damhead: 
And the other againſt Sir James Cockburn of that Ik and his creditors, the Lords found the 
Fame. And latt of all, it was in terminis decided, in the long depending plea betwixt Wil. 

Ham Cleland and David Falconer, marked ſupra at the 2 öth July 1694, where the Lords found 

an inhibition null for not being executed at the market · croſs of the regality of Dalkeith: ,Wwith- 


in which the lands lay, and Was deſigped to be a rule and ſtandard for all ſuch caſes in time 
coming; and that proceſs was then intented againſt | Sir William, but on that interlocutor. 
Was let fall, till now it is thought. to be out of head. Duplied, That an uniform cuſtom i is 
indeed as binding and obligatory, nec minoris auiborilatis than a law; there being as many 


ings and inbibitions that hade obeyed the law in all its punctilios, though not in e eee 
unneceſſary practices, yet there can be none in ſuſtaining them; for the truth is, 'multipli- 

cation of ſolemnitics has ariſen from two ſources, one is the anxious ſolicitade and care of 
+, creditors xather to overdo than fall ſhort ; and the ſecond is, the covetouſneſs of meſſengers 


do heap expences by going to meny croſſes. This is multum ſcribere multum ſolvere ; neither 


dre the deciſions come to that maturity and confiltency as to make a rule; for all of them, 
8 except the laſt caſe of Cleland's, rather preſuppoſed it by way of conceſſion than gs - 
\ Cided it. And in Cleland's ca the Lords varied and fluQuated, till at laſt it 


carried Y the Chancellor's: caſting vote. And both Sir George Mackenzie, . Tis - 


+ hibitions, and Lord Stair, lib. 4. tt. 50. require no ſuch thing, but fingly publication at 
the head burgh where the party inhibited dwells. - And if it were not for the law e 


EY publication, there needed now no more ſave the giving a copy to the party; and the regif- _ 
ration, Which is the only true and ſafe notification to the lieges. And Craig's words, 5 
uicecomitatus et provincia ate not alternative, importing a regality, but ſynonimous; © ſe ee 


05 Dirleton, voce Inbibition. The 118th act parl. 1581 deciding the N if the acts of par- 
liament muſt be proclaimed at every market · croſs and head burgh ? finds the publication at 
the market croſs of Edinburgh ſhall bind for all; and Edinburgh lying contiguous to the 
; Canongate, the*intimation there may ſerve for both, as J. 1. D. de verb. fignificat. ſays, urbis 


appellatio muris, Rome vero continentibus edifictis futur. And ſuperabundance of law in humor - 


dus wary creditors lays no obligation on others to uſe ſuperfluities. And ſeeing regalities 
do locally and territorially lie within ſheriſſdoms, the execution in the ſhire comprehends both, 


unleſs the party dwell in the ſame regality where the lands lie. The Lords being much . | 
Vided in their reaſoning, ſome: thinking the inhibition legal, and others null; and being de- 


"firons to make a ſtandard pro futuro, they, before anſwer, ordained a trial 0 be N by 

| _ ſearching. the repiſters where the generality of the. cuſtom lay, of executing at regalit ies 
_ Where the lands lie, that they might conform their deciſions. to the! more univerſal nee 

1 2 ſhould'be found after inſpection of the regiſters. 

Ide Lords having adviſed this cauſe, on the 14th February 1710, Seu. by ploralicy, 

of the inhibition legally exccuted, and repelled the nullity objected againſt ir. 


_ +: Fenvary 13. %. Lord Preſtonhall reported John Ruſſel of Braidſhaw contra 4: 5 
| Baird 2k Chelterhall. "ROOM 9 a.CT reditor to the Wee Bailic Baird, he purſue band, 
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that the lands lie within the regality of Broughton or the Canongate, and yet the inhibi. 
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. _ executed the one way. as the other: and though there be a viſible incommodum to annul horn- „ 
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Bata, for payment of . 35, Stetling contained | in g ticket, and L. 60 Sterling = 
in another Sagte dy im to the {aid Balle, Algen, The fürſt ſum ak L. 35 Stor. 
bug is included in ehe latter and larger ceket of L., 80 Sterling, * upon Which 1 
| © © have ſworn, von Rulſe] having both deferred it 40 my oath, and interrogated. me upon 
hat les owing to the deceaſed: Bailic Baird,” and 1 depaned that I owed him nothing but 
does last L. 60, the L., 3 being then alowed and included. Anh it being both te deference | 
tet one, it is rex jurata, after which chere is no farther inquiry-but Goply. an jurogum | 
„ Anſwered, That Bailie Baird having. died in_confiderable debt, and par ncularly'to Mr 

| _ - Rulfel, now. purſuer, and ſeveral indirect methods having been uſed to-fmother, conceal and 
|  _- embezzle bis means and effects, application, was-made 10 the Lords to grant diligence for ex. 
| ' ., - piſcating and trying where they were, and amonglt others this defender was one, who, upon 
examination, acknowledged. he was debtor to the defun in che foteſaid two ſums, but 
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upon 
| fs Fer; 1 Lil . that 
che tirlt was cemprehended in the laſt, and it was by mere omiſſion he got not up the firſt 
| | ticket.” New, this can never be res jurate, it being on no proceſs not ct of litiſconteſta. 
'-  __ tign, nor hac Ruſſel then any right totheſe debts, his confirmation qua execmor.being long 
| : poſterior to his deponing.; und ae nan agebatgr to purſue him for payment chen, but only , | 
0 find out Bailie Baird's ſmuggled effects. Beſides; the-quality is purely estrinſick, and he 
could never cxoner himſclf-by his own-oath, both-the ticketsbcing-extant and found in the 
i creditor's. poſſeſſion nncancelled. ' Replies, There is nothing more clear than chat he has 
|.  deponed parte deferente, and-this ſame purſder ſpecially incorrogating him, what he owed the 
defunct; and by the laws of all the world an bath is the end of ſtrife; and the Romans, 
Phe underſtood the intereſt of mankind belt, have ſaid no leſs. Gains l. 1. D.de jureiur. makes 
. an uncaceptionable defence, maximum expediendarum litium remedium in uſum-venit juriſjurandi = 
mee Spd Fanlns, 7. 2. end. Jurammntum ſpeciem tranſationis rontinet, majoremgue habet an- 
bora quam res judicata ; and l a) cod. laco ſolutionis cedit. And the quaſſty adjected is 
| © , certainly inteingze, the diagnolfic of chat being, if it anſwer the interrogatory made et 
ae, ax thispreciſely docs.” Being alked what de was- wing, he anſwers, Lowe him 
only che lat ſum of L. 60 Sterling, and it goes not alter the cafe that both tickets are no, 
. produced; fort. vg. C. de manſall. fays, fub pretextu -novorum inftrumentorum repertorum quæ 
eee tranſettione finiia fant reſcind: - probibemt Jura. So carefül has law been To-preſerve _ 
dis esceptſon unquarrellable, that an onth once deferred, no ſupervenjent nor emergent | 
inſtruction can diminim its authoritz: and in che caſe decided fapra between Sochean and 
de many caſes in law wherea party may baveanother's obligation lying, beſide him, and yet 
vor one fix enge due, 'as Grotius ſays, 4d debitum conſtituendum nen ſufficit obligatio niſ etiam 
u et nondum t diſoluta. Tbe Lords confidercd his-oath was taken in no formal proceſs, but in 
d an extraordinary trial, and that Ruſſel, the purſuer now, had then no title to thir debts; 
| | therefore they found it was not res. jurata ſo as to affoilzic Mr Baird; for tho“ what he ſwore 
wiegt be rue, yer the law did got authorize the Judges to believe it, but he'meſt prove the 
ERAS. ED OE IE. Oo, Ae oo | 
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Fug 14: 1710, en William" Garrioch, a3 548 


1 20 Will och, as factor for Cornelius Vanderpot, and 
- ” colapeny. meschants in Rotterdam, freights Robert Auchterlony, {ſkipper in Leith, his ſhip, 
80 tranipott 40 or 50 tons of ſead-ore, bought from the Eafl ef Hopetoun, to the foreſaid 
” - merchants at Rotterdam ; and heddclired:20 tons of it to be pat on board, as convenient 
_ : balſaſt to his ſhip in: the harbour, ay. till *A - convoy mould offer, and then he would take in 
FF _ - the reſt, ia the mean-time,-offer-of a greater freight is made to him, to bring home a par- 
del ob wines, whereupon hoprerends, that the weight of the lead ore had damnified the ſhip 
XY 5 N fo tl at he durſt take in no more, and therefore requires Garrioch to take out the ore, and 
dass from the bargain;; and on his refuſal diſloads it himſelf; and being purſued before tbe 
High-admiraf for damages, having loſt the ſeaſon and opportunity of tranſporting the ſaid 
lead for that year. And he Aledging, 1m, That it had ſo bruiſed his ſhip, that it was not 
a able to ſafl, till Beted and repaired. '-eda, T hat no convoy was offered him; and this being 
wmamjitted to his probation, he ſuccumbed, and it appeared that being in ſummer the ſhip 
might have performed the voyage; and for à convoy, the freighters had not undertaken any 
ſuch condition, but infare@ the ip; therefore the Admiral decerned him in L. 290 Scots of 
damages. «Of this decreet the ſkipper preſemed a bill of ſuſpenſion, alledging it was without 
' _ -,_ probation, ang he was the greateff ſoſer, his ſhip, by its incapacity, being unfit for any 
.___ voyage, and de waited for a convoy which was never offered, -and the ſum modified was 
. -  _ exorbirant. The Lords repelled the reaſons, refuſed the bill, and ſuftained the Admiral's 
3 decreet of modification; for it as not proven that the ſhip was damnified by the weight 
oc che each ore, ſesing it might ariſe from ſtreſs of weather, the ſtrik ing on the anchor of 
ͤ . / . ĩ 
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wum 17: #710, Marjory Menerief, Lady Denmiln; gave in a bill to the Lords, bear- 
lng, that Michael Balfour, her huſband,” went from his own houſe in March laſt 1709, to 
vit me friends and for other buſineſs; and, in his return home, he ſent his ſervar 
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JJV es Hdd d . ., I ou do ob ROS inert ed Be 
tio iat the town of Coupar, and fold him be would bear home before him, and yet be 
| Jas never yet returned to his houſe, notwirhitanding all theTearch and inquiry made for bim | 2 

 wdch<ehorſe he rode on, and no account can hitherta be gt what is became of him; by which 2 
wisfortune bis creditors arc falling upon "his eſtate, and: proceeding” to; diligence, hien 
may encümber and embarraſs bis fortune, thougf it fapexcced his ders, uolels prevented; — 2 
zherefors craves, in this extraprdinary caſe,” ine Lors may name a factor toupliſe the. rents, = 
and out of it pay the current annualrents, and give an allment to her and her ſeven children,  . : Þ 
| There were many conjectures abour him, for ſome hexe deen Known to retire and go abroad 

upon welancholy and diſcontent; others have been ſuid re. betranſported and carned-away b7/ 
 ſpirits3 2 third ſort have given out they were loft," to cauſe” their creditors! compotnd,. s 
the old Lord Belhaven was faid to be drowned: in Solway fands, and ſoof Kirkton, yet bob 
| of them afterwards appeared, The molt probablecopinion was that Denmiln and his borſfſe 
had fallen under night into ſome deep coal pit, thouph theſe were allo ſearched which lay inn 
| his way home: The Lords thought the caſe eraved ſome pity and "compaſſion, andithat their 

- torpoling would come. better if the creditors had applied ; yer they appointed a ſackor, too 


flat only for the year 1710, to uplift and manage the rents for the creditors: and relict, be- 5 1 
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fore which were expired, they would be ar more certainty whether he hr dad or re 

Eben die, Tue Earl of Forfar being debtor to Robert Hutton merchant in Taub. 

 ' by an ſubſcribed accompt in I.. 13, 195, Sterling, he purſues him for payment, zug obtain? 
Allecbes in abſence, bearing I. 25 Scots for enpences of plea. Aﬀer this,” the "Earl pays IN 


de ſun contained in the 2ccompr, and takes a receipt on the foor” of it. Then Hutton | 

_* charges ide Earl for the L. 25 of expences contained in the decrett. Ile ſulpends on this 
-  Fealon, that, by the receipt produced, the principal Jum is paid and difcharged, and forthe 
poli corruut gteeffurinm, quod Jequitur naler am ſui principalis ; and if "you bad any farther um - 
_ welajm;of me, you Mou have mentioned and excepted it in ,your diſcharge, and out 
| hays concealed and kept it vp; as you did; for if you bad ſpoke of it, I would not havepaid 
| ths accompt til 1 had been freed of all.” Aeg, The expences modified. to we dy the  . 
_ Judge did, e momento: of his ſentence, become a ſeparate obligation, fubfilting per ſe, andi i 


* 
1 » 
i 9 


Sud geber be extisguiſhed by paying the principal gebt, the E 
_ Farther than what is expreſſed ; and though ap acceffory falls with the principal, yet hernes 
e erpenge becomes a diſtinct independent debt. even as if one purſues on two tickets, ann 
Takes x deereet for both, the paying of one of them will not exclude nor exoner guad tile 
bother. Put the caſe, one diſcharged a ſum bearing annualrent, that will not comprehend the 
| _annualjent unless it be per expreſſum mentioned; and fo does the Roman law decide, l. 77. 
Fi. D. a a inen, and . 75, Kult. P. de verb. obligat. tot ſunt fipulationes quot ſunt res; , f 
tere is both a flipulatio ſartis et tipulatio uſurarum; and the aw diſtinguiſhes berwixt inn WM 
' cereſt ariſing er more debitorts, and where due ex Sipulatione ei paZo. In the firſt caſe, ſorio MM 
ais une puri non poſwnt'; but in the ſecond, though the principal ſum be paid, vet the  _. i 
- annualrents may be afterwards acclaimed. And fo Joannes à Sande obſer ves it was decided l! 
iin the count of Frizeland, Ab. 3. tit. 14. def. 10. though the n ſum was paid, caaagF |} 
| - abſque proteſiatione et reſervatione,"yet the uſurat rei judicatae were {till due. The Lord «were 1 
yiced on this point of %, but the plurality found no expence, and affoilzjed the Earl. 
= Fanuary 18. 1710. The town of Montroſe contra Mr Patrick Strahan,” The preſent 
_ Mavgiſtrates-and Tewn-council-of Montroſe, having, by their act, - depoſed Mr Strachen 
_ heir ſchoolwaſter from bis place, he gives in a bill of ſaſpenſion, and obtains it paſt; ane 
At difcufling inſtts on thir reaſons, That, by his act of admiſſion he is inſtalled in that o. 
| hee, without mentioning either ad vitam et culpam, or durante beneplacito, which can admit 
- "mo other interpretation but that he was to hold it quamdin ſe dene geſſerit ; aud he was ready 
0 ſubject himſelf to any cenſure, if either malverſation or inſufficiency could be made our 
. .  apainit him ; and all his predereſſors had enjoyed the PRs during their life; and chere was 
uo other quarrel againſt him, but that one of the preſent Magiſtrates had a friend he de- 
_ - pned to put in, and if this were allowed, the ſchoolmaſter's place would be very precarious, 
for when a new ſet of Bailies come in, they'll turn out the former to make room for their 
- own, Which diverſity of maſters, and way of teaching, will ruin any ſchool. And lately, 
Nice the Revolution, the Magiſtrates of Edinburgh having depoſed Mr Andrew Maſlie, the 
Regent in their College, his gift not bearing ad vitam, the Lords reponed him, unleſs the7 
Fondelcended on a fault; and through all the Colleges of Scotland the Regents have no o: 
_ ther adjniſſion, and yet look upon their places as ſecure, except upon reaſonable eauſes in 
_ ferring depoſition. Yea, Bartolus goes a greater length, that Where officers ſtand upon the 
, "tot of pleaſure, even that mult be a beneplaritum rationale, and not arbitrarium. Anſwered for 
ie Mapiltrates, ſee 14th February 1665, the town of Edinburgh againſt Sir William Thom. 
fon; their Clerk, whom they had depoſed, where it was pled how far a culpa levis is ſufficient 
i put but a ſervant; and though they are not bound to give any reaſon no more than a ½ 
Water needs when he puts away his ervant at the term, yet here they want * RE 
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changing him there being neieder ſcparare per ton nor-mortifier. but themſelves. "What if a 


N 


r hand, they were 
and therefore or. 


vl 85 
4s . 


* = 
* 


* 4 
3 


; 4.2 . 


1 


” 
7 2 2 2 N - 
LSE I 
pe * by 114 . 5 y x : 
3 : = x * 154 
75 ** * 1 - > *» 4 » = 8 
: 14 3 
£ ' z 2 54 - 
? 2 — 124 N 95 1 - 
; A 8 q 
8 "2% #: 
[os =, I 
* 


> | * 
* » - 7. 
2 - J 4 
* 3 "A N 
* * % 
iz * 7 E 


— 


_ 


ey N * 
- . 
- > * 
* 2 
A 3 ere 5 
* * . — 
L * 
* 


* 


© "purſued before the Theriff, it was alledged” that” circumſtances might aggravate the crime, 
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ri , / os ae es SS, 
- January 20. 1710. Catharine Graham, relict of John Murray ſerjeant in the caltle of” 
Edinburgh, as executrix to her huſband purſues the Karl of Leven as. governor, and Major 
Colt, as. paymaſter of the ſaid garriſon, for L. 38 Sterling of arrears when be 
Earl inſiſted on thir reaſons, that the decreet was null, being pronounced the laſt day of 
_ the. ſelſjon, and extracted in the vacance, when the Earl had no acceſs to apply. do, She 
had no ſufficient active title in her perſon, being only a decreet dative and a licence, excl. 
| dendo ſententiam; and though ſhe now produces a confirmed teſtament, yet that heing con · 
firmed after ſhe had extracted her decreer, that ſaperveniency can never validate nor ſupply 
the defect, ſeeing the confirmation ſhould be before extract. 3/0, He produces a diſcharge 
under the huſband's hand for a part of the claim; and as to the remains, he muſt have de. 
| | [duction and allowance of ſixpence off his 18 pence, which is a ſerjeant's pay each day, for 5 
|  dcloathing money, and a penny the pound for . money, and one per cent. 6 
invalid money, all which being allowed, he is willing to pay the ſuperplus.  4n/wered, o 
| . the firſt; that decreets pronounced the laſt day of the Seſſion are as good as theſe pronoun 


| ed any other day, elſe the heges would be very inſecure. To the 2d, her. active title is 
good enough,” ſeeing ſhe praduces a confirmed teſtament, whether it was produced before 
ecrxtract or not; as te the third, anent the diſcharge, it was competent and omitted, and was 


+ 
% 


kept up on deſign to procure a new ſuſpenſion; and ſhe repeated a reduction of it ex_capite 


metus, as extorted from her huſband vi majori... He being thruſt into the pit of the caſt 2 


— 


eloaths, ſceing he was put to buy to himſelf. 240, Four pence is all that uſes to be defalked 
off a ſerjeant's pay; and for the poundage and invalid money, ſhe is content to allow 
them. Keplied, though decreers in the end of the Seſſion are valid, yet Where parties are 
ſurpriſed, and left without remedy, they may the more eaſily be reponed; and her a- 
ive title is nowiſe ſufficient,” unleſs it had been produeed to the clerk before extracting-: 
And for the diſcharge, competent and omitted can never be obtruded againſt it, for bona é ʃ ſy 
| fides non patitur bis idem exigi, and exceptio dali mali will fore ver exclude a party from ſeeking Ts 
payment of that which he has gotten already; and no decreet can bar that, if inn: 
ſtantly verified, but the truth is, this was noviter veniens ad notitiam, and very providentially 

found by the Major, who had forgot it. And as to the reduction of it o dim et metum, © 


and beſpatter-the. honour and reputation of the leaſt of her Majeſty's ſubjects; but much 
leſs thoſe of the firſt rank and quality. And they are content to give her aday to prove that 
it was extorted viis et modis, and when ſhe ſuccumbs, what redreſs gets my Lord? The difi- 
| ' *culty that took off it's being a res judicata was, that ſhe had extracted before ſhe had con- 
firmed; and yet it was thought that by the regulations 1695, that could only open the 
decreet ad effeium, to ſupply that nullity only, but all the reſt ſtood good; therefore tbeß 
| ' Teponed the Earl to found on the diſcharge allenarly, but repelled his reaſons of ſuſpenſion 
other defences,: except that ef payment, M ̃. 
Fiunuary 24. 1710. There being ſeveral tranſactions betwixt Alexander Short Merchant 
in Stirling, and Sir Andrew Birny of Saline in 1679, the ſaid Sir Andrew, for certain 
\.  Teaſons, by a bond of annuity ſettles upon the ſaid Alexander an annuity of L. 20 Scots mon- 
” thly, Which extends to L. 20 Sterling per annum, bearing that it -ſhall not be aſlignable ; 
but not being paid for ſeveral years, he aſſigns it to Catharine Craig, his wife, who, purſues 
my Lord Saline for payment of the bygone arrears of that annuity. . He firſt alledged, 
that ſhe had no right, being declared not aſſignable. Anſwered, he being a ſimple man 
unfit for buſineſs, this was inſert to exclude gratuitous aſſignees, but could not hinder his 
| Wife to rake a right to it ad ſuſtinenda onera matrimonii; the very end for which the bond 
was granted. The Lords ſuſtained the aſſignation. 249, He alledged it was diſcharged and 
tenounced by the ſaid Alexander under his hand for ſundry onerous cauſes. Mrs Short in 
anſwer repeated a reduction: of this diſcharge, as impetrate per vim et metum. having put him 
in the tolbooth on the pretence of threatening to ſnoot him, and to reſcue himſelf from 
- Priſon, he had granted him that diſcharge z whereas all the Doctors make the metus carceris 
a a ſufficient ground of reponing againſt any deed ſo extorted ; and for proving it, adduced 
un obligement by Alexander to re-enter in priſon if ever he ſhall contraveen, with a great ma- 
ny ſuper/ederes under my Lord Saline's hand, where the keepers and turnkeys in the rolbooth 
ere witneſſes. The Lords on this probation found thediſcharge was granted metu carceris 
and reduced it, and gave decreet for L. 3150 Scots, due for the bygones of the aliment. 
Upon which my Lord being apprehended was incarcerate in the tolbooth of Edinburghh, 
and after many communings and endeavours, at laſt he inſiſted in a ſuſpenſion and reduc- 
tion of that decrect, and repeated his reaſons, 199, That che decreet was - ſurrep- 
Tis) . e e e 


1 7 
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| levied and paid. The Lords, by plurality, reſtricted the fine, as too high; and then a fe... 
cond vote being put, whether it ſhould. be L. 25 or L. 30 Sterling, it carried L. 30 by my | © ©! 


1 


| ſerved chere; and after ſome; debate, ſhe obtains: a decfect, which being ſuſpended, the — 


bill he gave it. To the 4th; no deduction for cloathing, except for theſe years they got 
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wehe clerks, nor ſigned by any edyocate, but by herſelf, and proceeded upon a ſup. 
polition taken for granted that the diſcharge was extorted met carceris, and yet not 
24 able of it proven; and the very drateet itſelf wants: thefe words, that they 
foußch it proven, bur allenariy beats, the Lords find the alledgeance of it's being Nigned in 
*. prifos relevant, and therefore decern; ſoche decreet is evidently null, as witheut all man- 
ger of probation guoze that paiat; and providence has over: ruled the clerks to minute it ſo, 
do leave room for oppreſſed innocence not to be overthrown; and concluded in a degreet in foro. 
„ Anſwered, tor Mrs Short, that the oppones her decreet, wherein all now-obtruded, is either 
pPr!rôponed and repelled, or competent and omitted; Which are the two great bulwarks and 
ſecdtity of the lieges for ſopfring pleas, and preventing their eternity. And if this de- 
nad by miſtakgomirted theſe words, that the Lords found it proven, as well as relevant, yet 
=: Irs plain, dy the whole context, that it was actually and fully pro ven 3 and a petition : 
© given in by my Lord Saline, alledging, as he does new, that. the metus carceris 
Vas not proven, yet Was refuſed. Neplied for my Lord Saline, That the impriſonment, 
(elo, it were proven that he was in theſe circumſtances, as truly he was not,) is not rele- 
wan de ana deed 3. for the moſt part of tranſactions are entered into When debitors are 
Ancer diligencetor performing their juſt obligations... Now, it Lbave him under caption, 
Au to prevent future impriſonment, be give mea further ſecutity, this is ſalus metus et le. 
Lua and can have no influence to invalidate; the dee 5 


de quatreſſed ; and nothing repones him but when it is taken from one actually in priſon, 
Auch 0 bedetained there if be dich got condeſcend to What is demanded of him. The Lords 
tom a principle of compaſſion as well as jaſtice, to mitigate this woman's rigorous execution, 
3 ; - 1 2 took hold of the defect of the decreet which did not beat it was proven, ee 
minute- book, and a charge to ſet at ſiberty: but allowed ber yet to prove Alexander 


* b bt 


Shortcher huſband granted chat diſcharge to sedeem himſelf out of priſon, Saline did like 


_.__ viſe inſtrack chat Alexander Short was debitor to him by intromiſſion with ſome move- 
_ + ables, and. mcrufien imo a houſe af his in Stirling, which circumſtances; likewiſe moved 
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* * 


© January 25- J. John Allardicelate Provoſt of Aberdeen, and Alexander Forbes of 
Ballogie being both creditors to Forbes of Craigie turned bankrupt, and purſuing forth- 
 ..  - __- comings, It Was objected by. Ballogie, that Allardice's bond on which he competed was null; 
neither bearing che writer's name, nor the filler up of the date and witneſſes, and not now 
ſuppfiadſe by any condeſcendance er poſt fafo by the act of Parliament 1681, Auſtwered, 
' __,> This differed from: the caſe of other writs, for it is # printed bond now uſed for expedition of 
5 commerce in matters of trade, and by manufactories; and was for the price of cloath bought 
from the woolen manufattary at Aberdeen, and for diſpatch of trade has the ſame privilege 
With foreign and inland bills, notes betwixt merchants, - and diſcharges by maſters to their 
tenants, and ſuck are uſed by the African company, the commiſſioners of the equivalent, 
and the managers of the cuſtoms and exciſe, ho all uſe printed bonds, and never ſcruple 
who fills up the blanks therein; and ſubſcriptions in merchants compt- books are probative. 
for the ſpace of twenty years by the act of Parliament 1669, though theſe ſolemnities 
. be omitted ; and there is an expreſs deciſion in Falconer, 3oth November .1683, Watſon 
and Scot; where the want of the name of him who filled up the date and witneſſes was found 
to be no nullity; for the 179-a&-1:593 requiring the mentioning of the writer's name under 
the pain of nultity, and the act 168 1 for deligning the witneſſes, neither of theſe acts re- 
Aauire the filler up of rhe date and wit neſſes names to be expreſſed. Replied, If there were 
= no more here wanting ſave the deſignation of him who fills up the date and witneſſes, ſome- 
1 thing might be pled to ſultain che writ; bat in thir printed bonds, the whole eſſentials of 
the Wirit are blank, viz. the names of the debitor and creditor, the principal ſum, and an- 
'. nualrent, theſe being the ſubSamialia-of the bond, law neceſſarily requires the inſerter and 
fliller up of theſe to be expreſſed, otherwiſe a great mean of improbation and diſcoveries of 
1 _ falſehood ſhould periſn; and though writs in re mercatoria be favourable, yet they have no 
SS diſpenſation from the formalities of the common law, elſe five or ſix merchants entering'in- 
to 4 copartnery might elude the acts of parliament made. for regulation of the formalities 
of writs. The Lords found the bond null, and preferred Ballogie ; but in regard it was 
E _ © ſuggeſted, that the: blanks were filled? up by Craigic, the debtor's own hand, they or- 
© - nur marr; at $0: be mart ines, plieninnt he, 
Taden die. In proving the value of ſome tiends, a query was moved to the Lords whe- 
3 ther miln-multures paid any tiend, and the Lords faid not; for they might as well crave par- 
7 ſonage or vicarage %%% ——A ð ò̃ /d ̃ ͤ A ·˙· hy) nem 16; 
Januam 26. 1710. Mr William Muir fadvocate againſt the Lady Caldwall, and Fairly 
beer huſband. Muir of Caldwall being married to Cunninghamhead's daughter in 1657, 
be infefts her in a Jiferent jointure, partly by way of -locality, and partly an annuity. 
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S als * g of the welt country profhyeeriani/im) 1666, be joining with Hern ni they 
E Hakata at Pentland hills, Caldwall is forefaulted inthe; Juſtice Court in/abſence; and be» 
cauſe that practice was new, there is an act of 'parliament made in 1669, \ratifying theſe 
forcfaulcargs, and declaring them legal; where it is for riſing in arms and perdueflion,” Gene - 

ral Dalziel gets the gift of CaldwalP's forefaulture, and poſſeſſes till rhe revolacion-at” Martin 

mas 1688. 175 debars both the. telict and heir. By the reſeiſſory act 169% Caldwall is re. 
See eie the forefanlture, and likewiſe obtains a ſpecial ac for repetition of the cents 
_ incromitted wich by the donatar-: Upon this, the beireſs of Caldwalf, and the Laird o 
Fairly her huſband, having inſiſted againſt Sir Thomas Dalziel of Binns for reſtitution ofthe *. 9 

dens, and having obtained ſentence againſt him, upon an appeal and proteſt to che Parſia-. 1 

ment be is aſſoilzſed there. The Lady Dowager of Cald wall her right of bygoges . 

ning ber diſpaſſeſſion by the donatat to the feminbamet in favours of Mr William NMuirad. 

FT vocate, who purſues the heireſs and her huſbaud for payment of theſe: arrears-. led gad 5 41 

In, This is a moſt odious and unfavourable: proceſs, 44 forefaulture being now declared un- 
juſt by act of Parliament, and he reſtored not ov gratia, but per modum juſtitie and, the wür- 
Tandice ariſes from no defect in Caldwall's right, but Nom his joining with © theſe people, 
which law now declares was no crime, and therefore ſhe can have no recourſe dating the 
wears of the diſpoſſeſſion. '2do, The acts of Parliament has freed the forefadlted perſons from 
| the annualrents during that time, and there is the fanic- parity of reaſon to extend it to lifes 

rents. 31io, The Lady concurred with the heireſs againſt the donatar's: repreſentative * 
_ Tefounding the bygone rents, and he being affoilzied by a vote of parliament, the muſt un - 

' dergo the fame fate. Anfwered-to the firſt, my liferent being with abſolute warrandice, you. 

Wy anſwer all: ſapervenient bazards, unleſs it were 74 enemies devaſtation or an inanda - 
tion and here it aroſe from his own fact and deed in joining the rebels, and likewiſe Tom 
his omiſſion, - that being his wife's curator in law, ke did not confirm her right, Which would 
have defended againſt the donatar to the forfeiture. To the ſecong, theſe reſtitutions being 

3 and frifi jaris are not to be extended de caſu in ca ſum; and the act on 
mentions annualrents, and if it had deſigned to exclude relidts liferents, it had been as ealy 
us have named the one as the other, ſo taſus vmiſſus habetur pro omiſſo de induſtria. To the 
" third; the Lady had two actions, one agaiaſt the donatar intromitrer, and the other ae - 
her huſband's heir, and the purſuing the one does not exhauſt, or renounice the other. Ihle , Ml 
Lords thought the caſe new, and particularly that ſome difference Was to be made betw int - Nj 

_ ax locality and an annuity,” where there was a perſonal obligemear4s Pay 3 5 | therefore bags 40% 1 

ol ved to hear it argued in their own preſence, me referente. | 

FE  Jonuary 27. 1710. Philip Savage Chancellor of the Exchequer i in leid 430 Sir Pa- „ OY 

trick Dun of the city of Dublin, having lent L. 800 Sterling, to Mr Robert Craig f 

' Rictarton, they take a mortgage upon his Iriſh eſtate, and in farther ſecurity ger -a bond 

_ © from him and Mr James Craig his brother for L. 1600 Sterling, as the double ſum i in the 
riſk or Engliſh form; and now they raiſe a proceſs againſt them before the Lords on their 

| bond for payment of the whole. The Lords reſtricted the ſum to the half, conform to the 

condition of the bond, and to the annualrent of fix per cent. only allowed to be taken = 
the laws of Scotland; for which reſtriction many deciſions and practiques could be addnc 
The ſtrangers reclaimed, alledging that the bond being good for the whole by the Iriſh 
and Engliſh law, it muſt ſtand good againſt the debtor, wherever he dwell; and they 

_ were craving no annualrent but the double ſum ; and if they were claiming intereſt, they 

muſt have ten per cent. which the law of Ireland permits; and when intereſt ceaſes, how 
on it equals the principal, conform to the civil law. I. 29: C. de uſuri, therefore to ba- 
ance that inconveniency and loſs, they ought to have ſentence for the whole debt contained 

in the bond. Auſwered. It is againſt the principles of equity, to to exact more than you gave. 
Memo ex mntuo in plus obligatur quam accepit, and Ulpian in l. 1 l. §.1. D. de re credit. gives a 
memotable inſtance of it; and therefore the ſum truly received, and its annnalrents is all 
that in conſcience can be demanded. The Lords reſtricted accordingly. Then Mr Savage 

- | offered to give a diſcharge and receipt for what he got, but with a reſeremion to ſeek 
the remainder of what he wanted in Ireland, and that he might therewith burden and af- - 

Feet their perſons and eſtates lying there.  Anſebered, This was a moſt unreaſonable offet ; 

for by the common laws of the whole world, actor ſequitur forum rei; and if you have e- 

lected to purſue your debtor in Scotland, you have thereby ſubmitted yourſelf to the law of 
dhat place; for though I may be conveenable in two competent forum, both ratione domi - 
 tilti et contractus et rei fitaz, yet if you pitch upon one ef theſe, to that you muſt ſtand, 8 

doth as to its advantages and diſadvantages, and not piek out the one and leave the other, x 

foas:to take all the law of Scotland gives you, and then ſeek to reſerve the reſt to be ob- -' 

tained from the Iriſh juditatories. Quem ſeguitur commodum, eundem et incommodum, and 
therefore he ought to have deliberate before he entered his proceſs, which of the ju- 
* would ſer ve bis turn deſt; but if he take W he muſt not expect any 


1 reſervation 


8 


- 


\ 


85 their perſon ; and my Eord Mountſtewart has declared his deſign of keeping both, by de- 
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Pe vſtyirion will * a 
found, that no man was to have the benefit of their law, that was not willing to acquieſce 

8 therein. - But if Mr Savage be not ſatisfied with what the law of Scotland determine in the 

_ - caſe of double bonds, he may deſert his proceſs,” and intent a new one before tg ourts of 
. Ireland, to reach his perfon if they ſhall find him there, and to affect his heritage and 
cCekattese lying in that place, conform to J. 19. C 2, D. d. Judiciis. The Lords refuſed any 
eh ſalvo, and faund he behoved to give a diſcharge of the whole, and that Mr Craig, 
tze debtor, was not bound to accept of a partial feceipr, bearing a reſer vation to purſue for 


tiſh Parliament, it might give 'the-Engliſh a riſe to enjoĩn the obſervance of their law. in 
7 this particular upon us, to bring us to an uniformity of laus by. degrees. 


after a long hearing, proceeded to the decifh 
The firſt was, that Dooney had no title to purſue this Seeirarügf he not being the heir 
_ called by Sir; George Macke 
| cond ſon; ;procreate-betwixt Cockburn of Langton and his ſeeond daughter, which this 
a purſuer i is nor; for he paſſes by his daughters, and fixes- on their children, -but ſo as they 
_ ould be the poſterity of the huſbands they bad at the time, to whom he particularly re· 
| ates. 2d, This porſuer is not properly a ſecond ſon of the Lady Langton's -body, bat 
rather an eldeſt fon of a ſecond marriage, who will ſucceed” to his father's eſtate of Re 


Anſwered, This is a ſtrange notion, and a dilator newly invented ex peſt fatto, which 
8 relevant would have finally ended this proceſs,” and' ſuperceded all debate, Wut is utterly 
Vein; for though the huſbands then in being are named, yet the ſens and radix dilecli. 
dn was his daughters, who'were the.procatartic cauſe,” and mid-couple of calling their 

children; it is perinde : he ther the ſecond fon be: of a-firſt or ſecond marrizge, he is always 
— her ſecond ſon, and fo expreſsly e called in the tailzie before my Lord Mountſtewart. The 
Lords repelled the defence, and found he had a good title and intereſt to purſue. The fe. 


ſion of the eldeſt ſons, vix. When the dero eſtates- of Bute and Roſchaugh ſhall happen to 
concut in one and the ſame perſon, Which condition has not yet exiſted, in ſo far as my 


- "eftare; and many things may hinder: his ſucceſſion. | Put the- caſe, the eſtate of Roſehaugh 


= Kal devolye on Langton, what would: hinder him to repudiate his fathef's eſtate, over - 
burdened with debt, and take himſelf fingly:to the eſtate of Roſehaugh ? | Anſwered, The 


only the jus apparentiae in his perſon. The third queſtion: was, if he could be preſently o- 
onſy to denude im caſe of his having ſecond ſon, and therefore till it ſhall appear whether 
That event-ſhall exitt, (Which cannot be known during my Lord Mountitewart's lite,) he 
muſt keep the poſſeſſion of rhe eſtate; for all Lawyers agree, that , cum et quando, are 
that event appear; and thir frequent tranfitions and tranſmutations of property are con- 


Anſwered, If it be good doctrine, Thar George Mackenzie muſt wait the poflibiliey of my 


aus yet has no ſecond ſon ; and why ſhould the one be more waited for than the other; and 


1 our Um for ik I wi j 5 the court war Gobi igel 


PETR juſtly: | 


the reſt any where elſe. If any appeal ſhould be made againſt this interloeutor-to the Bri. 


Bodem die. The- Lords reſumed the conſideration of the celebrated cauſe, ned "2 
a I Zth December 1709, bet wixt George Mackenzie and the Lord Mountſtewart, and 
on of three other points ſtarted by the defender. 


nzie the'tailzier, in ſo far as he ſeems expressly to mean a ſe- 


ton, Which Was never dreamed of by Sir George Mackenzie; the maker of the 1 1 


cond defence was, that by the expreſ5:cc ception of the taikie is only a conditional ſec lu- 


Lord Bute being yet alive, Mountftewart can nevor be ſaid to have ſucceeded to his father's 


right of apparency is fufficient to force denuding without an actual ber ee both in 


ſigning bimſelf James Stewart Mackenzie, Lord, Mountſtewart. Fhe Lords 19 him 
bound to denude, though her had not Vet actually ſucceeded to the eſtate of Bute, but had 


bliged to denude, ſeeing the fideicommiſſary elauſe bore another condition, that he was 


plain conditions and ſuſpenſive, till they be purified: S0 whatever acceſs «this purſuer may 
have after Monntſtewart's death, if he deceaſe without a ſecond fon, he can have none till 


trury to the: nature: of dominion, if inveſting and diveſting it may be every other year. 


Lord Mountſtewart's having a ſecond ſon, and muſt not enter till that fail, how) came it 
that my Lord Mountſtewart did not wait the event of the: purſuer's birth which was the 
more probable caſe, but was immediately retoured and inſeft, as proximior pro tempore, and 
was not found obliged to wait; et quod 'quifque juris ini alum ſtatuerit ut ipſe eodem utatur, 
is the voice of nature; and if « which failing“ was expounded 4 preſently failing” in his 
entry, why ſhould it receive a ſuſpenſive interpretation here, when it is plain Mountſtewart 


the. inconvenieney of frequent tranſmigrations of property is to accuſe rovidence, that 
it has not-made things immutable and immortal, the courſe öf human affairs ſince the fall 
being; that property is lodged with⸗one man to day, and yet the ſame at his death muſt 
tranſmit and let it go to another, within a ſhort time thereafter. The Lords likewiſe, by 
plurality of-7 againſt 6, repelled this third defence, and found he behoved preſently to de- 
nude, and the purſuer was not bound to wait his having a ſecond ſon or not; and that his 


-denuding was not by the tailzie ge 22 ney event. Several deciſions were adduced to 
| | | prove 
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__*Gatftaifs'antf* Ramſay cone Carſtaico g/ 21ſt January 1679. 6 $594 i contra Lauriſton; Wen, 
0 1 nam 160 and 1% Gray corre! Forbes tche rs dee 3 
"th 8 55 eee 1710. 3 15 3 7 PT * „ 9 
e dat, dae deced fe 2708, f Si, Ke Mink of Fiche e n e 5 "2 
ty" of” Carthyrchien'was/allo-pled, but on peruſaſ it appeared to be in the eile 17 mo 
tion, and wn re no ſideicommiff. was adhested and much was argued agaihſt ihe _—_— 
fidejcommiſſs y clauſes, - ſeeing: the — Roman Law knew, nothing of them, and 1 
„ * in Ragolkts's feign 1 favour, Lientalus, 4 . I} 
een by eee wee Nagel ra ide kunt generation, ind gege . 
Jan! 34 171 br orted Barbara Fen Appuſe to Trail o Elſneſs in Die; 31M A 3 
3 "Trail ; Her hüſband's father, for an, aliment on this ground, That her” en eee 
had deferted” ne by bis father's inttigation, and as he was: bound to. aliment his Ton, {fo Ew. 
y the fame ruſe, "he-behoved to entertain her, being hi! wife, and ang et enden el in "I 6 , "or 
train" of 14 ferred,” This purſujt without concourſe of her Vuſband Was . " 
fe” Hor being dug; purſens. unleſs authoriſed. Replied, To ſupply this defect my 
hulban 8 cel by a dingence. The Lords re elle che dilator... 24, Alleuged for 4 
85 ' defender, Though: A fathet be urg altre boun to alimear bis children,” Jet if they be 
com? to ape, and ina prob able Way o g ning theit own Buslinie och, no la Will ie 
him Wow multo": —_ will this excund- o his Wite; but ita g he is e in one of the 
et ar, and able to maintain both hilſelf- and. 295 ad was N 5D to 3 . : 715 | 
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Queen's ſhips of iwa to m 
0 where! Bis "2Mairs enn be : nſivered, Wh Ae 3 = 
0 oe my huſband; be ſhews his fat! To 
_ plin of exheredati i e, 
"av me go o my hu aud and eee gu n e 
| "neſther! 3% nor confvicnce' will allow. Same. of the Lords 0048s a 1925 
ation for nete if his REI to entertain himſelf ; 15 and: eſto. he were.” | 
daa not crave n ſeparate bur behoved to come in and take a part- of I. 11 Aber 
entertainment in his family s and not pretend t live by himſelf, and burden 
his Taster te expen ics aan man ra vote, whether. her father ifaw was 
Dune e Nr ber, Fe dg 28 her e 1 in tlis negat 5 
Tt "179 7 ao, | 5 


Larnwath, urin 't ed, that the minute 1 N 9 5 4 5 
. c 00 1 t elles, whereof. « one Of Them being mamas - +, 
mama Juris, he was no witneſs in ſa Francis Garden of Midftraith, . 
there Was eee en of hir lage obtained by Roſs of Tallinaugbt n 
; in 1687 ag unte him, findlin him acceſſary to the forgery;. and ordaning i it to be cancelled, _ 
indfo-was-inhabile by che „act of parliament- 1679, requiring all writs to be ſubſcribed 
"before famous wit neſſe ' Anſevered,. Though this Objection might operate againſt Him if he 
ee ade to * rin 4 Judicial proceſs for proving ſome 1natter of facts, yet to this 
hour ſuch fan alles geance Was never proponed againſt an inſtt mentary w HOO to a paper. . 8 = 
bee their ſubſeription atteſts nothing but the verity of the parties ſubſcription; and. 
paint ſuch, no exdeption lies, though they be Jomeltic ſervancs, children in Familia, M 
Pupils, none of whieß would be admitted to depone in judgment ; for they being choſen by 9 
mutual conſent of both parties cannot be afterwards quarrelled. And what condition would - 
: e in, if they behoved to ſearch and examine ob ives and converfations of the witneſſes - 
© they! adhibite to their tranſactions, if at any time they ba ve been purſued or gon victed __— 
7 erime, how' uneaſy. and impracticable would this tender all buſi nels; but there is no 5 
elficy of any ſuch trial here, "for Midftrath was none of Carnwath's, chaſing; yea, not 
8 mich as known tochim, but one of Walſton' s gomrades, and it were frauduſent ! in Rim 
to objeck againit'a witneſs uſed by himſelf; and the act of Parliament cited is miſapplied, 
5 '# fo it id only ſpeaking of wimeſits to notorial: ſubſcriptions,. and even in that caſe habit : 
| "repute would be ſufficient. +, The Lords repelled the gbzection aganalt the witneſs, and found 
Nu ie wulliey; though he was 2 ſublcribing witneſs to the minute, being we by mutual 5 
1 1 ard more of Walſton's acquaintance than Carnwath': 3 ov | 
boden die. Ronald Macdonald of Auchterawr enters into a ſubmiſſion with THAT ; 
df Glengary, to tho late Marquis of Athole, anent his pretenſions to ſome part of the ſuc- - 
* cel an ot the deceaſed Lord Macdonald; and there having been à decreet arbitral ſi igned, 
det cerning Glengary to pay him 8000 merks, and ſome other things 3 his decreet being ac- 
1 loſt and a-miſling, - Eneas Macdonald of Auchteraw, fon to the ſubmirrer, raiſes 
| mans for proving of its tenor , againſt. Glengary, who alledged no proceſs at your 
| "Mbinee/ becavte: you produce no title nor right Ft the. decreet-arbitral, eſto it were lying 
e and your being apparent heir can nes e Us ORE. Nat This is a 
* * ME WRT... W „„ Ab wht 7 . . e 98G. Nos Na 15 N + 9 | 
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5 5 5 bee 1 de an! | exhib ON Bs 8 . carl in TORT tenor, 

1 chen it will be time encugh to make up a title to it Why ſhould 1 Put myfeſf to che cx. 
3 * —_ or danger of a ſervise, ti 1 ſee the deereet made up? and apparent beirs have been 
bk . + 1 5 allowed to defend. cheir predeceſſor”s : poſſeſſion, and 10 purſue reductions, on the head of 


Is - deartibed,/ and why riot-a tenor; and before I ſeek. implement of the Acereet, all pro- 
1 2 25 dae Tufficicat tit tle. Replied, Every ,procels. ſhould have a legal contradi ei that if be 

. * aſſoilziec, it may afford me the benefit of a. ges judicata. But ita, an abſolvitor from | 
1 > . the. proceſs ill not ſecure ag gainſt any Who ſhall heteafter make up a litle his decrect- 
ede and then pure him 1 5 the ſame thing over again; and io the Vords on the 226 

A 5 . 1 1671, Leflies contra Jaſſtey, refuſed: to ſultain proceſs for a count ANC «reckoning at | 
* 5 ; © the ſtance: of an apparent heir; becauſe: when the account W. s..clof ad, the-defender 4 7 
A 8 1 4 7 not be. exonered, but niight be put to a new litiſconteſtation and-probution ads; and 
4 this differs mach from a proceſs, ad deliberandum, which is only for inſpe&tion-10 Snow the 
2 7 conditions of the heritage. The Lords ſuſtained dhe dilator, and tound do process at the 
22 1 apparent heir's inſtance. There Was another point moved, 'bur di-yor require to be de- | 
-- + © cided at eh time; vis. bow far the tenot e eee, be nent ſeeing the 
1 Lords have demurred as to the proving decreets of- appr iſing, as Dir on Query: 

| "=" tenor of decreets-arbitral are mort nice and various, according i: the. 

. 05 amy and mutual preſtat ions. But this was: hot decided. as on 

1 E A Soden die. The decraſed James Crawfurd af Ardmillan,. in ee n . 
9d _ tailzje of his eſtate in-ſavours of James, his ranchild by eat rag 4 Wherev na 
__ _ charter is obtained from the Biſhop of: Galloway - ſap ii pleted by 


* 5 ; z inlet nent; but the diſpoſition ne ver being regiſ | 26. 2nd means-uſed wich: — od man te 


i ht _ alienate his mind from bis gra dchild, by James Crantard, his ſecond ſon, (as paged). 5 
1 8 _Jtwas repreſented, that be had: forgot 3 make it redeemable, ot 10 teſerve a power and 
. 0 2 to alter; but the tailtie leg: all written with the ſaid James, the-ſecond- ſon's 
—_ band, he. prop fed: to his father to .cut off the ſirſt two ſheets, and write them er again, 


1 

2 n 228 x * * 

! * — 2 8 . * 

© and rt a 
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lauſe of redemption; on payment. of three pont 


Js Scots, and Aben! Keeping the 


=> 1 ladet (which was the tail, containing, the parties and-witnelles: ſubſcriptions) entire, 
L 5 es de would barter the two new tranſcribed ſheets thereto; which motion was: Meſched to, and 
„ the old father ſubſcribes the margins, ad preſently. — — an onder of redemption,” and con- 


d the three pounds Scots, whereby. che eltate fall to James the ad ſon, the next ſubſtitute 
in the tallzle, But providence baffling. human PFUdence,: ordered ir- ſo, that the Two old 
mes were not deſtroyed, dut found entire after old Axdmillan's death lying beſide bim. 
There is now a redai Fon 4 probation, .and-declarat r raiſed at the grandchild's inſtance 
+ > e his uncle Hon (who is now. N his ſon, Aer. r the foreſaid fraudulent 
mend and reration to: ſeals his n 1 ene * t the eſtate 


t the eſtate t h HT mer. 1 and * ; 


dere nor power to. "alter... Ah od, 1 am 15 minor ande a _—_ der fa nod -teneor 
 Mlagitare faper bereditait; Paterma, and am not obliged to produce. the tailzie; but in due 
time it ſhall be mache appear, that it was ſeen and read às it ſtands, bearing 4 redeemable 
Laue before the year 1696, at which time it is pretended this alterstion was made. But 
law ſecures me not to expoſe ] Tights till Eber of age to underſtand and defend them; 
and fo it has been decided,-.q1ft. Jan. 1665, Kello conra Pringle, and Wedderburn. An- 5 
8 That Btocard ſuffers many exceptions ; for as it does not defend againſt the ſupe- 
nor 's caſualries, ſo neither againſt the fraud, dole, and falſehood of his Predeceſſor; and 
bete being a plain delinquency, it can never ſhroud him from production of this geed, ſee - 
ing the mean of probation may periſh. ere he come to age. The Lords found the brocard 
- took not place here againſt the exhibition, and ordained bim to produce. 
; February 2. 1719; 1 reports Robert Hepburn of Bearford, againſt the Ducheſs of 5 
Bü Bearford held ſome lands 3 in the pariſh of Norham off the Hepburns, Earls of 
1 ; "who being forfeited, .their.eftate was gifted-to. Stewart Earl-of Bothwell. And 
cited in 4-594, for attempting to ſeize npan King James inche Abbay, 
. Van g With vizards and forcerers hom long King James would live, the Earl 
of Bueclevgh was made donarar to his forfeiture; and he, in 1633, diſpones the ſaperiority 
0 theſe lands to Sir Robert Hepborn then of Bearford, with — dew. and for 
- % e onerous; yet afterwards, the ſame. Earl diſpones the 'ſame ſuperiority to the Earl of 
Winton in 1647, who! transfers. it to the Viſcount of Kingſtoun; his ſon, who raiſes a 
_ reduction  and-improbation againſt the vaſſals of che Lordſhip of -Haills, and amongſt the 
125 5 reſt, in +662, calls Hepburn of Bearford. The Lord Kingſtoun having, in in 2679, ſold 
18 . thi lands 10 Sir James Stanefield; and Sir David Dalrymple haying-bought them at à roup 
in 1697, he wakens the old proceſs intented ayainit, the Vaſſals by Kingiton, and amongſt 
cher inſiſts againſt Bearford, Who, for his ton relief, raiſes a ſummons of declarator a- 
25 the Diicheſs-of Buccleugh, as: repreſenting her grandfather, the maket of the diſpo- 
Hon to * ene my een * * * Im, and Weed mai evic- 


4 | f tion 
3 +; i ; 1 a 11 a - | 
. we x "BY 4 £ 


diary rigbts, that 1. did not complete wine before vou made the 
| have fa plainly incurred and contraveened 


5 rato fr Of rec 
5 ru, eee property's $ $-46. That the effet 
is Warranted, in 
. intimation of the diſtreſs. Auſtwered, Stair in that ſame place acknowledges, an action 

uh 8 which. undoubredly. may infer a diſtreſs 5 and what can more probably produce that ef. 
| fect thantheg 

dees, and found the Ducheſs liable 
in eaſe of e victiqn ; but only declaratunia juris, ſo as uo execution can paſs againſt W e 


dun default and negligence; for if he had -infeft.;bimfelf - 


tion 0 Sie David: Nee 1 as 1 e ** e ie. 2. tis © AED IR + 5 
* been only from fact and deed; as it truly was abſolute . by granting a poſterior U 
* my Lord Wintug af the ſame ſuperiority. Alledged for the 5 Ducheſs, That de 


ght to have no regreſs againſt her, ſeeing the wartandice is gs incurred through * 


e would ha ve been preferable to Winton and Ringſtoun z 


them 40 be 


ition Was. not made 11 the 875 oy 8 He had Ky 


HEY 


Fein, 


upon the validity 6f 1 y war randice, it alfords no defence to you that have made. con · 


id, by which. von 
our Warrandice. To the. 45 The act of 


preſcription; 1617-18 opponed, declaring that warrandicę does not begi gin c, preſcribe. from 5 
' owns, ay Ha, the dittreſs, which: is not the citation of the 8 but the derteet © 
8 tended for the Duchess, That no „ 1 5 


n oft found. 3tio, It was cont 
ourſe en be ſuſtained ry there be an actual diſtreſs and eviction; ſeeing a pro- - 
1 never come to a decret; and Sta 


iſo far as {hall be evicted, fo chat this proceſs can have no other effect ſave 


tual: to decern the grangzer 4 of the warrandice to free the thing warranted 1 - 


anting of double rights, as was done here. The Lords repelled the defen - 
0 fulfil her grandfather's warrandice, and to fret the lands 


Lecreet of evictien be obraincd againſt Bearford, and chen he can Goes wy Danny * 


| doſtsins by the rridlten, bot vet cll men- 


; | derwood! in Dalkeith being ereditor i in cot 


February: 4. 1710. Calderwood: contra 


F "is kinds on. the ſtacute of bankrupt, and in the probation of the rental, (ſeveral 


. 


had ng right but kindlineſs, then five or fix 


ume ie be diſcuſſed;;ſach- as, that part of che lands holding black or ſimple-warg, —_ 
Nan: value of the fimple-ward, and 20 for the 


part taxed ward, the Lords put 18 
taxed ; and that tiends being ſubject to many burdens were only worth 14 or 15. years 
"2 where they had an bearable right or long tacks and prorogations z but if they 

years purchaſe, and may be bought from the 
patron or titular for nine cars; and chat mill-rent being · caſual, was of leſs; value than land- 
rent ; and there being a mill in the ground, though it was fallen down, yet having the 


= | barony: thirled to it, the ſame deſerved a ſeparate valuation, and they put L. 5 Sterling per 


annum upon its and comin 
found it very narrow and e 


termly failzies, and other accumulation in the ad; udications; and if theſe were deduced, 


the price was more than the debt; beſides Mt Calderwood, in his oath upon the verity of | 

huis debt, confeſſed that he and, Martin, his author, had been ſeveral years in poſſeſſion, fo 
it was comended, that if he fairly compred, a great part not only of Nis annualrents, but 

oven of his principal ſums would be found e ons which would diminiſh the debt, and bring 


VE it to chat pals, that the eſtate could not be reckoned bankrupt ; beſides, he Was only cau- 


-tioner-in ſundry of the bonds for Lanton and Cockburn, and ſo had his relief againſt them, 
5 vieh, when — would {ill leſſen his debt, ſo that he can never be called bankrupt. 
99 „The L. 52,000 is all principal ſums, end there is a liferent of L. 50 Sterling a- 
Pest affecting the lands, which, at ſeven; years purchaſe, will augment the debt in 6300 
merke more, agg it is clearly - ke 
better cleared, how far it was a bankrupt eſtate 3, Waere ate remitted 2 it to one of their i 


ove a burdened, The Lords thought this point deſerved to be 


on number to bear the parties thereupon. 


of ſeveral years, to Rob: rt Innes merchant in a toy and ſweermeat ſhop in 


9 1 


February 7. 17. Steel contra Innes. Iobd. Stags ring doom: ſervant; by the ſpace 


a IT time to. ran e 3 8 at laſt 1 prank the dag wt 3 =. 
Yes e aving 


92 ff a Nr 555 


WA * 


nt he got in oy 5 
at he e 1 


1 4 before him, ibi imputet, who did not perfect his right; and that be ways 4 Fee, ; i 
fine: ee qu the. 1 ip 


ef be. not Moving bas mas her 2 that — 1 8 This Ain 5 
tether. you count it from the date of Earl Walter's diſpoſition, in 16333 07 
_ my Lond Kingſoun' s 3mprobution-raiſed-in 2662 ſo whatever period you take more hes 
3 40 years is run preceeding this declarator, and the warrandice is preſcribed. e 5 . 
No lam obliges a party to perfect their right but when they pleaſe; and if 1 thiok fit =: 1 | 


tair ſeems to be of that opinion, I. 2. 
t of wattandice is:only..to'make- e 


Sir e 8 of: Rye, . Thomas — + ET 
nfiderable; ſums to Ryſlawr, partly due to bimſelf, wo 
xty to Alexander Martin ig Dunſe, his father in law, he purſües a roup and fale of * 


to adviſe the probation of the eſtate's being bankrupt, — I 

5 for. at the price determined as the minimum qu = 

he price extended to L. 46,00 Scots, and the liſt of debts was but L. 32, ooo, ſo it only 
exceeded the price in L, 4900; Scots, and which was made up of the penalties of bonds, 
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1 2 nne —. Horny 53 Was | JU 16 elt Fer 750 phony Nd Bur dier — eee aka « I 
3s, RT Alis, houſe; ſne raiſed à füummbns of paflzſe againſt him for taking away her bonds Out ok 
pier chest, which hobroke up, and Kew ie zntemtec u reduction of her alngnation to'him, 
_— i 8 thir grounds, that they were elicit and extorted vy fear and concuſſion; by keeping her 
+ © "On private carcere, and'ternifying her with whipping'by the han ok the -bongman, ToTedcem 
3 1 which ſhame ſhe ſigned che affienarions, which were not to have been delivere { but'conſis 
„ depoſitate in à ird partys hand, till he mould have time ta diſcover My farther " 
: 5 _ berzlements; and if it ſhould" co ine near to the ſums ſhe tad: aſſigned, and in ſo far ag he 
"7 ſhould'liq aidare his damages, "he Was torerain, and give her back the roman and yer to this 
=? doof eee years hive elapſed) he has never been able to provt any malverſe 0 
$5 Eo RE. Ws fer, aud pat ſheconfelled wer = bur trifles 'of g ng away ſome meat and drin 4 
Wo.” Wich all ſervants do; and even er Confeſſion” was extorted. per vim et metuen, and cannot 
Wo 9 4 hlt in law. And je thould Dave purſue 4 er befor E the Magiſtrates, And not Jus fbi 1. 
= "Tie at his own hands. Anſwered," It wa a fiir tranſaction'; lar e mülline his goods, and 
* : 1 enging her he, vpon her own-conferli 13 might” Have got her punined; and if ſhe, 
1 Ry 8 tt tedeem her on ſhame,” willingly gave him” right to Alieſe® bonds, ſhe cannot be heard | 
1 4 ow to'quartel the ſaine ; and hes ready to give his bath that ſhe wrongedd him in — 
ee The Lords have: a confunct probation us to the manner of ſeizing on the bonds, 
Dios . 8 elieiring che a{ſignations, and ik the fame Bad been fairly delwered, or only depoſitere 
5 ; 1 ki he ſhould Tiquidate his damage, And the probation coming to be adwiſed, the Lor 
ffoünd ber confeſſing ſome mall embezzlement proven, 3 ind his chreatening her with impri- 
1 5 =. 'fonment 3” and thar Kirkton, for her, propoſed confignin; the Writs tilf farther! ail 
3 . oft che dimaye ſhouldappe: at buy chat Robert Innes abfölutely "refuſed: to conſent therets, 
we oy 1 affirming always his Jois w. greater tham the ſum im the bonds. The Lords were in a 
1 e ſeeing inconveniencie een both es, it being dan ergus-to.conniverat pykeries and do. 
| 1 fy meſtick thefts in ſervants,” he had acceſs at all times to our goods; and in merchants mops 
EL: b 15 I it was nor eat k trace all particulars th mt might be £ i en way; and, on khe other hand, 
ES for a ſmall thing: to diſgrace. ſervants, or take 4 rigut te an They have, might ſavour of 
. 912 Hs __ and oppreſſion; rherefote they ordained Robert Innes heft to give in a conde- 
1 Landlenee ei, What he loſt b. her, whereon-he/cau d depone, and chen they Would conſider 
whether they v his oath in liiem upon it,” as they did lately in alcauſe Alexander 
5 Fortes goldimith 9 Dickfon, his apprentice," for emberzling fome flver bück les and 
. = 3 other things ot of his op; and the Lords did not think it an - unlawful fear where a 
maſter threatens à fer vant, taken! in theft; with priſon, or other puniſhment,” to bring them 
„ 0 farther confeſſion; for qui jure Jus abitur nemini facit injuridm. Some thought if he 
= . eguld not give ſome rational conviction; leſs or more (theugh it did not make a full pro- 
3 5 bat ion) that his loſs extended to the value of the ſums alligned to him, he ought both in 
1 5 | Conſeience and juſtice to reſtote the ſuperplus to the poor woman's for, though it was a 
. 5 5 tragſackſon, (Which of all pactions are moſt facred and binding) yet it had ſome marks of 
RY being elicit by impreſſions of threats and fears; and mefus cifius 1 et prasſumitur in fae- 
nina quam in viro conſtante. Preſident Newton, at the 7th November +1684, Forreſter 
5 8 e Merſton, obſerves; the Lords gave the matter his juramentum in litem of what he 
A wanted, but ſo as they modified and raxed bis damage belew what he by his oath of affec- 
tion had male it; forſuch oaths of ere TY y be reſtrifted without any ſuſpicion or La | 
=. y ; deckten of perjury: in him WhO ſwears fo... en ee, 
Don die, The Duke of Arhol being purſued by a nen in Perth) for an nt | 
1 Ws 0 referred to dis oath, he alledged, by the icke f the Union, he bod all the privileges due 
A . to the 'Engliſh peers, whereof this was one, not to be obliged to depone; but only to de- 
| --clare upon theit honour. This point Was fully debated ſupra in the calerof! Hay-of Arnbath 
„ - againſt: the Duke of G Gorden, Where it was argued,” that, by the Engliſm law, they had 
not that method of proving by oarh, as in the common law aud cuſtoms of other nations; 
and when they give in their articles upon oath, it is no motè than an oath of calumny up- 
on the matter, chat they think they have reaſon to believe it to be true. The Lords were 
905 wry cautious ere they proceeded to determine this, and wrote to the Chancellor and Judges 
N England by the Preſident to get ſome light and directions therein; but they munning to 
1 give any opinion in ſo nice and delicate a point, the Lords found this day, That Peers were 
1 boss to depone where the oath was final and declſive of the cauſe, whatever they might 
„ * in een e or creduliey, wee in er boa on the r 2 'of char 822 or the 
Mike. le. 1 „ hs EY 2 SL Fe i 6% | et | 
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1 Wm 8: 17 10. William Rankive, old Little of Libajroun,” de 


; they alledged, by the nomination they are made only liable to compt for their actual in- 


. rromiſſions, and not for diligence and omiſſions,; and fo that quality and reſtriativa'mult be . 
the only rule of compting. Anſwered, That clauſe is againſt the very eſſence and nature of 


er N LORDS or $ES510N. „ 


1 2 Re "hy b 
port and Henderſon, as his-tutors-teſtamentar; to compt- and reckon for their adminiſtra - 


tion ß and he charging them for not doing diligence againſt his debtors and tenants, 


a tutor y, avit ſtood eſtabſiſhed by law preceding the act of parliament 1696, where parents 


ate allowed to diſpenſe with that exackneſs, to encourage tutors to accept; but prior to that 


law there was no ſuch allowance. The Law deferred ſo much to the choice: of parents, as 


10 relax thoſe nominate by them from the oath 4. deli or finding caution, but never al- . 


jowed them chat they ſhould: not be anſwerable for ſuch diligence, as a prudent man 
We in his ou affairs; andit-any had declared they ſhould” not be bound rationes reddere, 


law reprobated fach conditions. And Spottifwood: has a very remarkable decifjon, tit. 5 
; Tutors and Curators, That a man having named his wife tutrix-teſtamentrix to their chil- 


dren; With a proviſion that it ſhould not expire though ſhe” married: maze thar this being 
Eh contrary* to che common law, and the well and benefit of pupils, ir ought not to take 
Place; for proviſi hominis non ſemper tollit provifionem legis, as in the caſe of uſury and fun 
_ dry others. And the freeing Kotors of omiſſions before the act 1696 Was contrary to law, 
and can never be ſaſtained. Replied, None is fo fit and competent a judge as the father, 


1 who relied on the integrity and probity of the friends he named, and who' would never 


E pred the effice had he net declared them free of omiſfions 3 and to find that was an 
eve! clauſe; is to make the will a ſnare to intrap innocent men, | who acted 50 


: þ bose and inſolvent men. The Lords, by plurality, found the tutors not bound to compt 
for omiſſions; but only for adus intromiſſions in l the father's nomination, though ir 
. before · the law was made; giving parents that permiſſion and latitude; but the Lords 


found them liable for omiſſions as curators; 5 Hort in en 11 8 1 8 1 Had no diſpenſation, 85 


Den nere named and choſen-by the miner. 1 
1 February 9. 110. Robert Leſlie of Spithoanry's 40 bis fads ct e With 


-brother-in:law, bearing onerous cauſes; and Lanchlan's creditors adjudge this right from 
him. Catharine Leſlie being the only child of the marriage, raiſes a reduction of this diſ- 


5 poſition on the act of parl. 1621, as inter conjun7as perſonas, to the prejudice of her, an 
anterior. creditor by the proviſion, in her mother's contract of marriage; and though it bore | 
- onerous cauſes, yet that could, never prove, the very writ deſigning the relation as brother 
in law, and ſo it mult be afunde proven. Alledged, Ino, Lou are the granter's heir, and 


+ a on the faith of that limited nomination; and there was neither law nor cuſtom repitdiating 5 


ch clauſes before the act of pafliament, and no doubt chere were ſundry tutors nominate = 
in the ſame manner long before, to engage honeſt men to embrace the office, who, by rea- 
ſon of the former ſtrictneſs. declined the oſſice, and ſo left poor minors 8 to the care of 


Jean Ramſay, daughter te Balmain, provides them to the ſam of 8500 merks by infeft- 
| JO zin his lands. The huſband afterwards diſponed this fam to Lanchlan Leſlie his 


fo can never quarrel, being obliged to warrant. 240, He Was undonbred fiar. of the ſum, 


and her right was only a mere ſubſtitution and deſtination, which never 'hinders diſpoſal. 


brothers, we are not partakers 1 in the fraud, but were true, lawful, and onerous creditors 
to Lauchlan, the receiver of the diſpoſition, and fo are plainly in the exception of the act 


"_ parliament, and have affected his right by adudication. | Anſwered, Eſto ſhe were heir 


of proviſion, yet ſhe is likewiſe a crediter; and it is certain a father can do no voluntar 
gratuitous deed to defraud or evacuate his provifions-matrimonial, which this muſt be pre- 
1 ſumed to be, having turned riotens and debauched, and fo eaſily impoſed upon by Lauch- 


lan, his brother-in-law, to diſpone this right to ann without any onerous cauſe; and though 


the act of parliament ſecures purchaſers, who, by lawful bargains, on payment of a price, 
_ acquire the lands, yet chat is not. the preſent caſe; for they did not lend money to 
him in contemplatien of this right, neither are they purchaſers for a price, but adjudgers 
of his right, and ſo utuntur jure eutboris, and can have the right neither better nor worſe 


than it was in his perſon ; and fo the preſumptive fraud affects. them as much as it did him. 


And on this ground, the Lords have reduced ſuch rights, 23d December 1679, Gordon 


contra Ferguſon 3 and 24th January 1680, Crawfurd contra Ker. Replied, The right 


coming to them by a legal diligence, is far leſs-ſubjet to any participation of fraud than if 


they had been voluntary purchaſers; and Sir George Mackenzie, in his obſervations upon 


that act of parliament, inſtances the caſe of one brother's diſponing to another ; yet, if 


2 third party acquire this right for an adequate onerous cauſe, it will not be reducible | on 
the act vf-parliament, fraud being only perſonal, and no vice or labes realis. The Lords 


3h, We are fingular ſucceſſors z and eſto, there had been any fraud betwixt the two good- 


/ 


preferred the creditors, the father being fiar, and aſſoilzied from the reduction, the proceſs 


being at the heir of proviſion, the daughter's inſtance, who is bound to warrant her father's 


N If it had been a „ * quarrelled this right, he would have had 
Vor. II. ” | 1 
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TN f or if it had been a competition betwixt children of two ſe veral mar. 
Jes heir of the firſt contract would have been a creditor, to impugnu the provi. 
ons-1n,a ſecond, if gxceſive and inimode rate ; and.ſo.a tack. was reduced at.ya-bairn's in. 


© RL ſtance, as contra fidem tabularum nuplialium, in the caſe of Donald F ouler,. recorded by Stair 
16th July. 1672 ; but, where. it was betwixt an heir of proviſion, and ſingular ſucceſſors, the 


,ords 


K 


13 1 7 

3 "oF FIR IVY 
me © b BO wap 

7 6k ALS: RY 


8 1 . 
* 1 
* Ts }-. 


* 
6. 
r. 


it 


af 


3 „ 

[1 - * 

1 3 
. 

1 255 4 


3 


WS 
13 


1 


ſpe of his ſickneſs, whereupon: they took inftruments, and the Bailies held him as confeſt, 
yh and decerned ; and within, a few days after he died, whereupon, Macky purſued: Paton's 
ſſon on the paſſive titles, and he craves to be reponed againſt the decereet taken out againſt 
= his father when he was moribundus, and when on death · bed, at which time it is the greateſt 
Ctuelty to diſturb men, or take the leaſt advantage of them: beſides, why. ſhould he n 


Fi 


” «] . . x y ' : | * 0 4, 7 - 
+ 7 | „ y 5 * 7 4 4 ' 0 ; 4 is | ' 1 
i N k f 4 ” I 0 % - . : , "I. 
: x ? * 2 (i r * 1 N F * N * p g * 3 , y of ? 
: . 4 3 : = ©. Sd 4 ; . Chet 8 = : 
R | > - . N „o Fe 4 r $ 15 On if WES. 7 2 8 e 
1 : | a a 4 2 * a ©"; bs : 4 * 53 * Fr, Ye! uy 8 16 ; '® . : 
or Tut LORDS or 8E 8 81 . 
: ; 1 4 . . 5 
* , : ; a : 2 1 g 6 £ 5 N > F 9 v4 . , 
| 81 8 ; Nees . 1 
8 4 - 1 p * 4 1 1 * * 4 
: 1 . ; ; : N of 1 * 7 . * 1 8 F p 1 a I ; L * 4 
j * * . : 24 wo mk N 1 9.5 q A t » F N ne : ( Ws 12 7 7 . a N. * # þ 5 11 4 
, 8 1. 5 % t > As Y «> fuſal: 2 a 6 4 4 . f 1 * gp SY GASES 4 22 4 1 2 Cai 4 15 S* ; 
n t * . 1 : 
For he reru! of a ſervant wom n WhO 1 d 


. 
a ſervant woman maſter was ſo ll he could admit of no company, © 
And we know in fach cafes ſervants have ſpecial directions to refuſe acceſs to any but ſuch as 
are well known. And muſt L. 1000 Scots be bound upon him for the ſervant's obcying orders, Poke ts 
who was not to examine their errand or commiſſion ? If any thing could be fixed on the de- 
funct, to ſhew his averſeneſs to deæpone, ſomething might be pretended, but he knew no+ © 


» 


thing of their coming to examine kinrar thar time ; and it is hard an inſtrament taken at 
dis door without his knowledge ſhould prejudge him. or his heit. a Anſwered, Law has pre- 
Fxed limits for holding parties as confeſt, n, He is perfonally apprehended on the exec 
ton; went, A day is taken to produce him 3 310%, On a repreſentation of his ſſckneſs, 3 
commiſſion is granted for taking kis oath at home, and his own procurator named for thaalt 
ele, no certainly had gor acceſs if he Rad been willing to depone; and of fo many ſt ens f, 
be could not be ignorant. © Thie eaſes of holding men as conteſt, and teponing them are 
mach in he judices. If the party be fäl alive there is leſs difficuſey, bur if by tits death = 
I have loſt the mean of. probation, . es br to looſe the decreer unleſs the "merits 
ſe perſpace it therefore the Lords here fefuſtd to repone Paten heir agitnit' this de. 
1 Eodem de. A proteſt for remeid of Law is given in by Irvine of Stank againſt Magjot „„ 
and other merchants in Dumfries, Stank having paid L. 100 Stetling of a debt 4 ch 
ob a diſcharge was ſent from Edinburgh to be a pattern Which bore thir Woptls, Written 
bp James Reid writer in Edinburgh.“ Stank having given this to be tranſerſbec by an ig _ 
| morant boy, he copies It verbatim and inſeres the foretaid words, as if it had been written 
by Reid, withour"the altering this clauſe, and-patring in his own name in place of it, 

When this diſcharge was produced before the Lords, it was quarrelled as not only wanting 
+he true writer's name, but containing a falſe one. © The error was e Gn boch 5 
fides, | bat the Lords being tied up by the — act of Parl. 139 3, behoved to find it null. 
Hat ie being offered for ſupporting it to prove the numeration by witneſſes preſent, Which 
the Lords alfowed; but they being dead of abfent, Srank "faccuinbed ; ſo decreet paſt a- 

Salut him, and he thinking himfelf wronged to pay à fum twice, cauſed bis daughter, give 
his appeal, not being in town Himſelf. * This is the firtt I have feen preſented by a w. 
of divinity in Aberdeen, mortiffes 5090; merks'in 1655 ro maintain chtee burſars ar the 
| <ollepe, to be choſen out of the ſons of craftsmen, on a reſtificate from the "miniſter of 
Se Nicholas church there, that they have engines fit for learaing, and that none intrude - 

- themſelves but fach as are traly poor and neceſſitans, and names the deacons of trades in 
Aberdeen to be overſeers and patrons of the mortification, and charges them to be faith- 
füll as they ſhall anſwer one day to God; and requires theſe burſars if laureat to give an 
' obligement, if God bleſs them with worldly means, to, add ſumerbing more or leſs to the 
morkifieation. The crafts of Aberdeen not having three to preſent who were found qua- 
fed, the principal and maſters of the college purfue them ta preſent other tradeſmens ſons —- 
| 6 prevent and ſupphy the vacancy. Aledged, by the ſtrain and tenor of the mortification 
they can only prefent tradeſmens fons born in Aberdeen, and failing of ſuch, they are not 
tio ſeek them from other places in the ſhire, but the rents of the mortified money goes up 
0 increaſe the fond and ftock, by which in proceſs of time it may be able to maintain more 
| Hoys than three; and to preſent others without the town, is a. viſible prejudice to them, 
flo it Taſting three or four years, their children are turning qualified in that time, and yet 
are debarred by theſe ſtrangers; and the mortifier being a tradeſman's fon in Aberdeen, 
it is beyond doubt he meant only them and no others. Anſtaered, They acknowledge the 
ſons of rradefmen burgeſſes there, have the preference, but there is no clauſe in the gift re- 
ſteicting them to fach, when they are not to ba had with the qualifications required of 
poverty and pregnant engines; and it is known the trades have miſapplied the funds: and 
 fechinverfions are by che act of Parliament declared purfuable aFione populari at the inſtance 
pk any inhabitant or burgeſs. The Lords found it confonant to the will of the mortifier, as 
expreſt iu the gift, chat though the Aberdeen's tradeſmens ſons were preferred primo loco, 
Jet iis deficientibus, the patrons behoved to preſent other qualified boys in their room. 
© Epdem die. Alexander Cunningham of Polquharn, and Hew Hay in Ayr, being af- 
ſignees by Crawford of Kerſe to L. 168, owing to him by one of his tenants, Mr James 
Laurie minifter at Dalrymple competes, that he being provided by his decreet of locality. 
_tof6 much money and victual out of the barony of Kerſe, he might take this tenanr's _ 
rent in part of his ſtipead pro tanto. Alledged, his ſtipend being localled upon the tiends, 
he ran pretend no further intereſt than to the fifth part of this tenant's rent, ſtipends being 
only payable out of the tiends. Ayſivered for the miniſter, that the proportion of Nipend 
_ Payable out of the lands of Kerfe was without any diviſion upon particular rooms, but 
_ Mdefinite, and general over the whole barony, tangum unum tenementum, and ſo he might 
diſtrels any tenant for bis Whole rent, to the avail of the ſtipend localled on the whole. 
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Bat the truth was, here were ſundry ſpecialties ; for Kerſe being broke, che "reſt of the 
Tooms were lying waſte, and this Was only tenant - ſted.; and as Kerſe bimſelf was per 
ſonalſy liable, ſo muſt his tenant be; and to reſtrict him to the fifth part of the 

-*_ _ _ erent was to ſend him to lift the reſt of bis ſtipend. from windleſtraws and ſandy la- 
Faoerorks: and he was not.to diſtreſs them any further than his proportion of Mipend lid 
£ upon theſe lands ; and till that was paid up que. gleba ſervit, unleſs the ſtipend had 


pPeen ſpecially divided, ſo much on every, toom. Replied, it is unheard; of doctrine, that 
ſſtipends can affect the ſtock.; and g, he were a pafſon or titular, he could get no more 
but % carpera, and no 2 t of the Rock.; and- much leſs: can a ſtipendiary claim more; 

| * For by the Cane law, decims debentur paracho, bot no pittzef the Agek, See 24 June, | 
46562, Verner againſt Allan, and 3d December 1664, Hutchiſon contra the Earl of Caſſib. 
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| And it is not to be prefumed of agy heritor in his right wits, rhat he will caſt four parts of 
V | 
_ -- miniſter in this-circumlt; 
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him, contended be could-nor. be heard to propone any defence againſt his Hibel, till firſt he 
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cCaſe near approaching to this,” 16th November 16 fo Steuart contra Bed, where the 


» , February 16. 1710. Monerief contra Maxwell. Mr John Bonnar of Greigſton having 


de not being convaleſced hace that time,) as to ſerve himſelf tutor at;law:; and niy Lord 
Blairball and I being nominate aſſeſſors to the macers, compearance was made for Leckie- 
bank, who alledged, that he being ia veſted in the office of tutory, and in the actual exer- 
_  » Eile theſe ſeveral years bygone, there can no tutor be ſerved. till he be removed as malver- 
ſing or ſuſpect, which is not pretended. for. the 18th act 158; ſtatutes, that the neareſt 
gaͤgnates of natural fools or. madmen ate to be preferred to the tutory, according to the diſ- 
poſition of the common law, Which is the civil law, by which it is an undoubted maxim 
that ſutorem habentr, tutcr non dari poieſt.; and therefore, he being in efficto there can be 
no new ſervice of a tutor. The law, of the 12 tables Was, , furioſus exiſtat ag natorum yen- 
tiliumgus in eo Pecuniaque. ejus potejias efto. But if the Prince has given a tutor, there is 
r Tpy FE DIs-DFycdrY. OR ONT: 16Hr Be Rr fo Pr 
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mwmuoſt is but an interim tutor! tft the neareſt agnate ſhould claim bis right. See 
#6, $ 5+ laltitus, de curators; and though J. 3 


oo 

7 
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"7 
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of law to an ideot ſerving-quocungque tempore, would remove a tutor dative, who was 


 Moraipaw was not, being onlꝝ related to Mr John Bonar, the ideot, by his grand 


have another word beſides agnates, vjz. or neateſt kinſmen; which takes in both 


man do the ideot's father, whereas Leckiebank's was only a fiſter conſanguinean, 


2 
* 


aug 17. 1710: Leſly and Dalgleiſn. In the ranking of the credi 
Craig of Riccarton, a competition aroſe betwixt Mr George Leſly donatar to his 


— 


te 19th January 1676, Aiton again Duncan z ſo that nothing co 
the Queen but a novodamus, which none of the ereditots have. ' Anſwered, R 
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pils and minors, but not guν,ͤeͤ⸗ptraordinary tutors in eaſes of furioſity. and Leckiebank at 


Vinnius 


' Femotus fit vel excuſatus,” non defertur tuscla © ejus! filio, © ſed locus fit dutivo; but that is. not 
Auen rhe Lords ſuſtained 224 February 1628, Colquhod \contra Wardrap; and 2 1ſt. Ja | 
war 1663, Steuart contra Spreull; In che firſt of which caſes, the Lords found a tutor 


actually 


entered to the office. 240, Odjected by Leckiebank, that our two acts of parliament in 
4474 and 1585, required, chat che tutors to ideots ſhould be the neareſt agnate, which 


mother, 


Who was Mr John's father's filter or augt, and ſo not being per fexum virilam attingent to 
natic and cognatie fine. Likeas, Juſtinian by his 17gth novel! took away the Aſhinetion 
bath in ſucceſſion and tutories; and Leckiebank eodem laborat vitio, for his relation is alſo 
ba ſiſter, and 'can never compete with Mornipaw, whoſe grandmother was full liſter-ger- 
1 1 | | | jected, Eſto my mother was only 
A halt-filer, though that would poſtpone me in the caſe of ſucceſſion, yet half blood is ſuf- 
FKcient in a tutory, where the neareſt heir ought not to have the cuſtody of the perſon. 
Beſides, I am a degree nearer, for my mother Was his aunt, whereas it is your grardmother 
by whom vou have the relation ; even as Bruce pled preference 20 the Baliol, as being s 


FEST TEF 8 917 
editors of Mr Robert 
Craig of Riecarton, a competition aroſe betevint Mr C 5 erent | 
_ velcheat, and ſundry of the creditors, ſtanding infeft and confirmed before the date of the 
gift. -Medged, Thir confirmations can give no preference,” becaule they are poſterior not 
only to the denunciation,” but yecgt and day after the rebellion, by which there was 2 jus 
 -gueſitum to the Queen, who has gifted it to Mr Leſty likewiſe a law ful creditor; for 1d 
dun ggebatur by the confirmation to preclude the ſuperior from the caſuality of the eſcheat - 
Alesdy fallen in the Queen's hands, but only to receive the creditors in che place of tbe 
former vaſſal, as Stait tells Tit. confiſcation F 22. and was expreſsly found by the Lords un 
uld effectuallʒꝭ denude 
| + Bat che Qgeen's aſſigney, who cannot be allowed 80 quarrel any deed of her's preceeding - 


tte gift, as. their charters of confirmation are; and if the ſuperior were purſuing, the con- 
flirmstion would exclude, as was found in the caſe of a Biſhop's vaſſal, marked by Dury 
26th February 1623, Sibbalds contra Lethindy and Cluny; and the Sovereign. uſes to be 


more benign and leſs rigorous than other ſuperiors; and the confit mation reſerves 


the con | the feu 
aud blench- duties for all other burden and exaction, and ſo not having reſerved the eſcheat 


ercepbio firmat vegulam in caſſbus non eceptis; and it is triti juris, that a confirmation 


7 


excludes the caſuality of recognition, and there can be no diſpar ratio given, 
ſmhould not operate as effectually againſt a liferent: eſcheat; and law preſumes that a c 


ion conveys ſome right; and it is gratis diffum,- that a novedamus. only remits and diſ. 


-why it 


onfirma- 


charges this caſualey, for it may be done otherwiſe, as. well as by it. Replied, The com- 
mon maxim is opponed, that confirmatio: nibil novi- Juris tribuit, . and the Queen's officers 


negligence cannot prejudge her of her caſualties; and the confirmation does nothing but 
lates the creditor in the former vaſſal's place; and it is a miſtake, that a confirmation ex · 
dludes a recognition, for it only faves the right confirmed, and no more. The Lords found 
donatar 
do the liferent- eſcheat, where the annual tebellion was run out before the confirmation, tho” 


George 
| | rt, who finding an argument drawn from his retain- 
ing that ſtile, as if he intended to repreſent both families; therefore he now only deſigned 
himſelf Mr James Mackenzie of Roſehaugh. The Lords determined two new points con- 
_ tained in a bill given by my Lord; the fr was, That if he ſhould denude in favours of 


the Sovereign's ſimple confirmation without a novedamus, cannot defend againſt the 
tze gift be poſterior to the ſaid confiremligs. 88 ja 

February 18. 1710. In the cauſe mentioned ſupra, 27th January, betwixt 
Mackenzie and my Lord Mountſtewart; who fi 


the Lady Langton's ſecond ſon, he might incur the Irritancy of the tailzie, in cafe, on his 


deeath, it ſhould fall back to him; and he might be quarrelled by Langton, the nex 
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t branch 
ok the tailzie, as having loſt and forfeited his right by that voluntary alienation ; and there- 
_ » fore craved an incident diligence to cite Langton for ſecuring himſelf againſt that hazard. 
"Anſwered, The Defender's denuding, in obedience to the Lords decreet can never be-con- 
ſtrued a voluntary deed that can infer a contravention of the tailzie ; and the mandatum ju- 
eis is ſufficient to defend againſt any ſuch hazard. The ſecond objection was, That „ 


. 
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< * 4 4 
9 1 


We. 


«K. * 


9 5 Kim, ke might obtrade the ance, and ye 
bo.” unreaſonable in that cafe, and even 1 : FS 
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on.” give 2 term tis prove this new. alledg 

ie Providence interpoſes 
N tracting this degreet, by ihe news. ſent from J. 
ton. the purſuer's elder bi 


nue were 
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denade in fayoars of this purſuet, yet that will not liberate, him from the creditors, f 
femel bares. ſemper heres, and anything done here is. nes inter alies ada . 28. to them 3 and 
Therefore cannot be ſecure until they be. brought into the field by diligence, and he 


cannot ſafely denade tin then. Anſtwened, As theſe creditors are few.. and their claims Yery 
ian, fothe can be in no bazard, becauſe when a fideicommiſſary heit denudes, all actiom 
_ ative: 
8 ate fidticom-bereditat. fo that all purſuits againſt the fiduciary heir ccaſe, and are transfuſed 
. heoother. The Lords found: neceſſity of citing either Langton, or the creditors ; but or. © 
 dained George Mackenzie to find ſulffcieut caution to relieve my Lerd Mountſtewart of all 
_ thedebts — chat eſtate, with Which quality and burden they decerned bim to denude. 55 


 paſſies are tranſmitted to the beir, in whoſe, aber he denudes, $ 4. Infic. 
into. 


For it was theught, if he * to have a e 1 and were: purſued to denude to. 
ame defences a P. rior 0nd Re AT: would be he : 


” 
N 


hen this Was determined, my Lord ee e in ICY 15 0 new bill, offering to . 
ove ſcripte, under Sir George Mackenzic's hand, that he bad appointed, in caſe the eldeſt 
on of his cldeſt daughter ſhoulg ſucceed, he ſhould: not be obliged to denude in favours of a 


7 uiſon of gg, Fit ir ſhould appear wherher he had a 2d fon of his own body; and 


craved a term to prove . Anlaber ed, The alledgeance was falſe and calumnious, and pro- 

poned with no other intent but to {top ext acting his decreet, and to put off the ſeſſion, and 
0 retain the poſſeſſion. of the eftate 1 in Gp 4 mean time; and. if ke. had, not. retired Out 'of 
purpoſe to ſhun it, he would have redargued on alledgeance preſently by his oath _ 

of-c alumny, that he had no other paper under Sir George Mackenzie's hand, but only che 


termined and adhered to When the Lords were going ts:,confider whether.they would 


unce, r -ollige im 10 prove i it inftantly, behold the 
* ranvefſes all that has be n done, and puts 2 a ſtqp to the ex - 
don that Sir. Archibald Cock burn of Lang- 


fifth bill, beating. That George Mackenzie the purſucr's Sight and title a0 force. him to de. 
W extinct, he being no. more the Lady Langton's ſecend fon, but her eldeſt, 
to whom Mountſtewart, by the tailzie was clearly ao magh 5, 14 gd erayed 2 de- . 


which they ſuſpended on thir reaſons, 1mo, That they had _imple- 
mented the bond, in ſo far as Henderſon theprincipal, of them preſented himſelf to the .meſ- 


ſenger at che preriſe day, hour, and place prefixed, for biniflf, and in name of the other 
.obligants, ho were but: cottars, and ſome of them lying ſick. at the time, and took in- 


ſtruments thereon. Anſwered, Where che obligement. is perſonally to filt, law. knows no 
eſentation as t make one ſtand-for all the reſt ; and f, "me of them had been 
reſent themſelves as ſoon as they .recovered, and 
led: this teaſon of ſuſpenſion, and found his appear · 
ance did not exoner the reſt. 200, -Objerted, The bond of preſentation is null, becauſe the 
Wiiter's name and defignation is: not inſert with his own hand.; but he who wrate the Wor 
of it tops at the-clauſe of regiſtration z and another who fills up the date and witneſſes, he 


gs adds, that the former part of the bond was written by. ſuch another man, whom he de- 


ſigns, which · is contrary to the 17 gth act 1593, expreſsly requiring the inſerting the wri- 


tteer's name and deſignatiom; and the deſigning him by another: mans hand, however it 
might have ſatisßed before the act 168 1, yet ſince that it muſt be null, ſeeing the not de- 


ſigning the writer and witneſſes is by that act declared. unſuppliable ; and the [Inſerting his 


name by another is no more but a-condeſcending who was the writer, which is prohibit by 
- that ac. Anſwered, That there is nothing more ordinary than to cauſe draw bonds, dit- 
Charges, and other wtits by men of ſkill in Edinburgh, and ſend them to the country where 
tze parties dwell to be ſigned there, Where the writer is not preſent, but the reſt of the 


*bond is writ and filled up by another, and the writer's name inſert; and. it were a very 


| dangerous * to. ok this a.nullity.; ; for all laws declaring rights -or writs null are 


odious 


4 


ans. 


railzie and nomination to prove it, both which. have. poi, ſo oft under the Lords ſpeci nn 
vie and conſideration ; and this. was only: to. trifle and gain time; and be had defi gnedly 
' _ withdrawn, chat! it might not come to a preſent trial, but 0 $5.4 the former en 40 be 
= canvalſed again of new, and to fetch all over head again, as ah, it had not been ſo oft de 
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other, was dead, Were. : Whereupon Mauntſtewart gives in a N 
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fierſy co be interpreted, and never to be extended; neither are nulkties of writs to be n. 
_ troduced without an expreſs law or act of ſederunt, -otherways no man could be ſecure bf his. „ 
property. And the acts of parliament cited do indeed require, that the writer's name be inn 
| Ne” bor does not expreſs that it ſhould be by himſelf 3 and the naming it by another ſa- | —_— 
ciches the deſign as fully; which was to furniſh means of improbation in caſe of falthood, M8 
Durie, 48th January. 1637, Wolf contra Scot; and Newton, goth November any: 6  ', 
Pen, Bonds conſiſt of two parts, the Ii is the body, comprehending therein the writer's _ l 
dame the ern is the date, place, Witneſſes names and deſignations ; and this laſt part 
my be filed op by another different from the body, but he can never infert the name of bim 
— who wrote ede fir part; tor that ought to be done by himſelf; and if he has ſtopt When 
' Hecame to chat part, and did not add“ written by ſuch a man,” ia ſo far it is null being C 
_ only defigned"and condeſcended upon by another, and not by himſelf; and no inſtan es? 
An be given where a writ was ſultained beating the writer's name inſert by another, WW]ʃ1õẽ 
- had neither power from him bo declare fo, nor, it may be, fo much as acquaintance c.  ,B 
iim. The Lords, by plurality, found it a'n ullity ; though many doubred, and, on a reer. 
a die ir was Ropped-till farther hearing, There was a ſeparate alledgeance,” Tha. 


es defect, ver I can ſupply it by referring the verity of your ſubſcription to your WM 
_ oath; as has been oft found, xt July 4674, Kinloch contra the Conſervator; gth February: - f 


. 
1 


_ 4631, Hutchiſon and Brown; and in 1696, Lindſay againſt Beaty ; and lately, in June 


Aeg, Hay of Arnbath” contre. the Duke of Gordon ; but rhis point was not decided 
On rhe geh of June 1740, the Lords, upon a bill and anſwers, altered this interloct 
eee, Weirvf Newton comrs Hamilton of Gilkerſcleugh, The dees: 
Joa Hamilton. of Gilkerſcleugh having conceived. a prejudice againſt Newtoun, on ac. 
| count'of a procels againſt him, he went, in 1682, zo Major White, the Laird of Meldruſm 
_ and others commiſſioned by the Privy Council, to ſearch out. thoſe who had been at the 
Bothwell bridge rebellion, or had reſetted or harboured them, and delated Newtoun as ac 
| Þ.cefſory in having furniſhed horſes to ſome of thoſe rebels, and dealing with him by many.. 77 
Aguiments to Join chem, threxening he would be cuincd if he did not; and that he ddt. 
no retire till he heard the Duke of Monmouth was, marching againſt them; and that he - 
- harboured' theſe miniſters in his houſe Who privately baptized the children round abour,, Ki 
And had ſeveral intercommuned e and, on this malitious information, 8 
be got bim impriſoncd, firſt in Edinburgh, then in Dunbarton, where he was keeped tũWTte KW 
years. and a half cloſe priſoner, and pat to vaſt trouble and expence, beſides the loſs If 
3 165 own buſineſs, extending to more than, L. 500 Sterling. After the revolution, New. 
- toun gives in a bill to the parfiament in July 1690, repreſenting, that, by Gilkerſcleugh's 
flalſe and malitious znformation he was brought in hazard of his life, being accuſed of trea - 
Ton, and was damnified in his eſtate to a great ſum; and therefore craved reparation. of his 
_. loſſes, who remitted the affair to the commilſion of parliament. for fines and forfeitureʒ 
and they having called Gilkerſcleugh before them, and taken precognition of the fact, 
aud examined witneſſes on both fides, it ſeemed evidently proven, that Newton's impri- 
ſonment was occaſioned by Gilkerſcleagh's delating and giving a ſubſcribed information a- 
gainſt him, with a condeſcendence on the wienefſes to prove, and that he offered fome of 
them money to depone againſt him, and had threatened to proſecute him to the gallows <> 7 
on which, the commitee gave their opinion, that he ought to refound Newtoun his da- = 
mages Which they reſtricted to 3500 merks, though it was more than the double of that 
ſum. Bur che parliament riſing, they remitted. the cognoſeing it to the Lords of Seſſion; 
and, during the dependence there, Gilkerſcleugh dies, and Newtoun transfers his com- 
plaint againſt his (fon, for whom it was alledged, imo, That this action being penal, was 
| odious and unfavourable quoad the heir of the delinquent, Who was innocent, and repre- 
ſentedl his father in his eſtate and heritage, but not in his crimes, ſecing delia ſuos lau- 
lum tenent aut bores, and do not tranſmit to heirs, for noxa caput ſequitur, & 1. inflitut. 1e 
Pier pet. et tempor. att. ex maleficiis provenientes actiones in rei bæredem non competunt, as furti, 
v1 bonorum raprorum, injuriarum, (of which kind this is, being injuria verbis concepta), and 
chorefore it died with its author, and cannot be inſiſted in againſt his heir. An/wered, That 
this action was not merely penal, but likewiſe rei perſecutoria, being for making up his da- 
mages ariſing by your falſely accuſing one of treaſon. 246, It is certiffima juris regula, that 
_ Even penal actions, if litiſconteſted againſt the commitrer in his own lifetime tranſeunt in 
A beredes, becauſe Jiriſconteſtation is a judicial tranſaction, contract and novation, which 
- perperuares the action; and here there was a full and plain litifeonceſtation, for not only is 
Mete a probation led before anſwer, but likewiſe defences proponed for Gilkerſcleugh, - viz. 
that he was forced, by thoſe in the power and government at that time, to give information 


* 


1 
4 y 
— 3 , (7 
5 4 
4 


* 


\ ' * 


N 9 . A 
” "IL; $5 = . i 
8 it. 1 , 
As. | : 
„ 2 5 3 4 
: . * 
* A * * * 
4 1 * 8 
ö 1 
* o k 
4 * 8 
j , 
l 2 ; : 
4 * 8 & 
L "> 
1H 4M 


. 
X *; 
* 4 „ * 
WT! J > 
4 22 
N . - 
i ! ; 
* _ 
Ts aps. 0 We 2 
£ * 
{4 * 
* 1 * 
, . ” 42 wn 


i 2 
* 


5 0 fe f 
: * 
— . * * * 
o < I 
4 F . 1 
A x 
% 5 4 8 ; 5 ) , 
„ Vu 1 8 . 
RAS... #2 ' \ 
pb. 4 Y 4 — « 
. 41 * 
8 . N * „ a » 
4 , 
1 1 bs 4 ' 
FR | * 
N ; 


25 


: 2 $4 5 — — 
8 4 - - a ” 
95 , * - 8 . . N u. 
8 Tour * 4 * by *. ; 3 ' " 
1 LY "Ln 1 ö *% 4 . 1 c : - EW x p : N „ 
a EE. * 7, 2 „ ,- OL 2. TE 5 1 
72 of N % * - 8 * 7 q + » 1 4t4 * 
* | þ — * 4 1 * 1 0 r 4 , 9 
* * ; * * * 4 yy 1 * * * # * 
g » Fg 8 * f ö * 4 ; 
N . p * * 4 . 
A ' j 4 8 3 
my x . Ve e 
7 b 4 


Wal Newtown, To it vs no voluntary ser. Aufwired, Thar what paſt in private cod. 

-* _ . verfation betwixt Newtoun and him, could never ariſe in Judgment againlt bim, bad he 
1 ; x A d 2 1 r r Ep egy N 3 . „ o > 

"wot malicioully dilcovered it”; for there were no witneſſes preſent to divulge or bring kim 

it hazard of concealiup treaſon, fo that the affair in his own' lifetime wanted norhing but 
the Lords authority and approbation-of the report to finiſh it by a decreet." Replied, All 


ttt was done by the commiſſion was, by way ene and recognition, 


3 


which never amounts to a linſconteſting, for fiat requires the diſe "th | 
for which fee J. unc. Cod. de litiſconteſtar. though with them it was much geſs chan with ds. 
Tie Lords ſhunned directly to find it Was ſikiſconteſtzte in Gib erſe enges Hfetime, bot 
dd the 6quiyalevt by Finding this ation dich nor terminate by bis death,” Far was tranſmlf. 
{able 40 competent aguinit bis heirs, reſerving all defences his farher could hexe proponed 
as accords:of | the law; 5 ö 3 n, d Cornea hee ö 


„ 
1 


Ferie . 17 +0. The Farl of Bite teien Maolea. By Contrack of marriage betwixe | 
| .Joha'Ochilenis merchant in Rothſay//add Katharine Males, the bride's father obliges him 
| ts puy in 460 tietks of tocher, and Ochiſeie the huſband fx ound 46 ly! #6 eh vga 
it, and te take the whole 800 merks to himſelf and his wife in ferent and” conzonct fee, 

"all to the bilrns of the marriage in fee.  Ocehiltiic, zs renanit io my Lord Bute, "owing 

1 he alligns him to the 400 merks of tocher, and Maclea being purfued for it, 


T 
. 


4 


youre 
p 
14 


his defence Was, it is expreſsly proviged to my daughter in ſiferent, and' her”bairns in fee, 
_ . , which deſtinatiqn the huſband could not 9 ee nor invert. Anſwered, The huſband was 
mar, and had the power and diſpoſal; and if à creditor of His had arreſted it he would 
have got a decreet of ſorthcoming, notwithſtanding this quality; and he as being aſſience * 
| for an-onerous cauſe may do the ſame.” The Ordinary found the children could not quarrel | 
_ the all 9's th and that the father was full flar qzoad them: but as to the wife's Hiterent, | 
ße ha au intereſt, not indeed io Teram the ſum from iche aflignce, but on his te- 
ceiving it, that he ſhould find caution to make the /annvalrent of the fums alligned forth - 
coming to her in the event of her out-living the hoſpänd. The Earl haying veclaimed a. 
_ gainlf this ipterlocutor by a bill, he urged, that it Was a mere perſonal proviſion,” noways 
 uſſecting the money, and he was full Proprietof ; "and, je igt exceedingly retard com- 
merces if ſuch an embargo were laid Upon it , for amangft the commons,” their great de- 
| - fign'was to trade with the tocher, by which they may zriple their annüalrent, ond not to 
le as 4 dead ſtock. The Lords canfidered the interlocttar” did not top uplifting, but only 
.., ſecured the liferent to the wife, in aße of the huſband's predeceaſe ; and being in a con- 
rat of marriage they refuſed the bill, "and"-adhered, ooo ooo oo 
*  "Fademdie: Door Pitcairn preſented a railzie to be pegiltrated,” made by'Sir Arelijbald- 
.. Stevenſon his father in-law. The Lords obſerved, it was only of x" tenement in Niddery's 


* 


We god did not think the act of parliament 168 5 intended ſuch mean. ſubjects of pro-. 
JJV. 
Hhuouſes, which may in a night de conſumed with fire; and nothing but the ſuperficies and 
area left, which did not deſerve irritant clauſes tc fetter them from Alienation ; however, 
the Lords allowed it to be regiſtrate in common form, & periculs pelenis 
JJ TVT 
of the lands and barony of Arnot, (which he had right to by. adjudications to the value) 
made in fayours of his ſon, and other heirs of railzie therein mentioned. The Lords demur- 
- red to order its regiſtration, it not being: offered by the heirs of railzie, or-any having inte- 
 _. reſt therein ; and remembered what difficulty they had about Ker of-Cavers's tailzic, being 
oppoſed by his fon; and here Sir John Bruce of Kinroſs and the other heirs of -tailzie did 
not concur, ſhunning to be tied yp with. irritant clauſes. Mr Reid offered to prove by fa- 
mous witneſſes preſent, that his Maſter,” ſome days before his death, put the railzie in his 
= hands, and ordered him to give it into the regiſter, and not to be delivered to. any till 
Þ then. The Lords thought if Sir William had given him a mandate in writ they might have 
|. _  Proceeded ; or, if any femote brapch of the tailzie, though not the immediate neareſt, 
craved it, they might have an inteteſt ſo to do; but Mr Reid only founding on a verbal! 


: * . *% 


NE. Eodem tempore. Alexander Andefſon-of Auchinreoch gave in a proteſt for remeid-of law 
. and appeal againſt ſome interlocutors in à cauſe betwixt him and one James Cock. The 
cCeaſe was, Janet Anderſon, ſiſter to the ſaid Alexander, had a faeulty in her contract of 
marriage with Cock, to diſpoſe of 1600 merks in caſe of no bairns; and accordingly ſhe 
alſigns it to her brother, who inſiſting for payment, it was objected. her aſſignation was 
nüll, becauſe, though ſubſcribed by two notaries and four witneſſes (in regard ſhe could not 
write herſelf) one of the four was not witneſs to: both the notaries ſubſcriptions; becavſe he 

© _ expreſsly adjects thir reſtrictive words to his ſubſcription, “ witneſs to the co-notar*s ſub- 
Tl _ * ſcription ;” which clearly imports he only ſaw one notary ſubſcribe. _Ar/wred, The 
Writ bears only one date and. place, fo it \is:impoſſible but he hath ſeen both the notars 
Fug; and if the letter 8 had. been added to the word ſubſcription, to put it in the gory 
3 Py | { "1 | RB, 3 num 7 


* 


1 


% 
N 3 


— oe « 
7 * 
* — 
. 5 


P . _ : 
1 * © * A . 8 * . 
* 2 9 Y \ . , * 
* $a * 3 Ke K * ” 8 
7 40 

; g Va; 


| camber, it would have made the writ good; and it is han for ſo ſmall an omiſhon. ro loſe. 
| his right; and who knows but theſe Words have been-added. by anocher than the ed „ 
| jr having lien in- the proceſs a conſiderable time, and, een r 
tte allignation null, except as to L. 100 Scots. 2d Mledged, The huſband is conſenter ts 
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tek's name is/exprefly declared a nullity; and though by intetpretation that law was ſo far 


Replied, By the 175th act 1593, the want of x -- 
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Wo 5 1 Or OO unn 
gneeakeſt lineal feit- male, and cobich 


8 
: "he 


eder fete 20. Cee] dat allowed: Neher, 
* leir of an i by che ld detinarin, but Hkewiſe * 15 
bld ferve himſelf in that manner though there had been no 


brieves to g0 on, wha was not en 


/ __  tallzie; but Rachoro may compeer at the ſervice; and proteſt nis rigbt mag be keſer ted, in 
Cee he prevail in His reduction of thererrification: and polterior tailzie.  Conipearance \ Was 
1 Jikewiſe made for Ker of Chatto, and Scor-of Anerum, whe were deſcended of bid Sir Wit. . 
Him Scot of Harden by his4wo daughters, and ſo were his heirs of line, and to'whom-by the 
1 te L. 20,009 Scots was Peri. with which ſum it was exprefely” Vurgened. But 
| MIN 120 F 


e 15 Mr nose 10 


IH i al Jofeft in his lands; (Ge the ph Hr wi py 8 gives ATTN Words 25% A 


Wo he wes going to repair the ſame ; bot having eoulert wrights and maſons viſic the 
fate, they repbtred that it wodld requite 'feveral ſorts of timber; Which if booght. Would 


Puk 1 who is minor, x0 x preat expence: and chere was timber engugh g growing 
- ol the land $foper for that uſt vhich, 


charges; hn thetefore craved the Borde warrant for that effet. In the arguing, it 5 


MLS ths ht it behoved to be either planting or policy about the Houſe, or growing in a wood. 
2 the fiſt, Whatever an abſüſute proprietot miglit do, they would e creditor 
„ detetiorate the land, by tonching it : if in a wood, unſeßt it were acty 

gebe ilowed, fer the ftool would be Toft ; and it was not enough 


my eutipg, it could 
gh that it Was HH cædua, 
fit for cutting, -oriſeſs it Wete begun to be cut down in haggs; and therefore refuſed the 


deleted of the billy; though it ſcemed a prezudice to the minor to put him to buy other timber 
Wen he hadiit of his On fit for the pürpoſe ou his ground; bot the ea of the g 
5 25 Re Wood prepon ndered with the 3 unleſs itthad been feneed and hayned. 


Fut 6. 110. "Barclay; he pro viſton of a ſecond marriage, patſues Mr David 6. 


9 ol Tough for implemene. 4 kn, That his being the only bairn ef the marriage 
| e . was no ficient title to purſue; nil 


He: hal deen fer bell. Anſwered, It is offered to be 
| proven by your oath, that Lam the heir of that Marriage, and fo holden: and reputed g 


_ which the Ordinary 1 in the · outer hotſer had ſuſtarned relevant; and the act being extracted, 
When the Lords came te adviſe the caviſe;this day, it was thought by ſome of them, that 

; od the ſole bairn-of themarriage Was not a legal title to purſue, withour a ſervice 
as heir of proviſon; and the Rrſt'time this was faltained was in Carneęy af 5 Kinfaun's 
| Proceſs, and has not been vniforchly ſo decided ſince, eſpecially. ſering it is a paſſive title, 
and the right ef blood is not enough; n in regard it was ſo found in the act, the Lords 
. it here, dot any farthe: ; Tome-chought = co zvition by-a ſentence at 


. 0 


1 Royiton, 25 e Lein; e of Lord Preſtonhall, who 


ant 7. $7 
had. demitte bi 4 Watſon contra Brown: "Capram"Brown' in Leith being debtor 


| ito Walon pe Sauchton in 2000, merks by bond, he purfues Alexander Brown mer- 


chant in Edinburgh, his eldeſt fon, on this paſſive title, introduced by the '24th act 7695, 
that his father being debtor to the Kirk: ſelllon of Leith, he had given them infeftment in 


dis houſes there, which right fie had purchaſed and bought in; and, by virtue thereof, had 
2 8 700 and intromitted With the mails and duties ofithe lands after his fathetꝰ's death, and 


> is able paſſive by the ſaid act. Alledged, wy eaſe no way: falls under the act of parlis. 


ment, which only teſtes the fraud of apparent heirs to wrong their predeceſſor e. | 
- tors z but ſoit is, 1 purchaſed i in this right in my father's lifetime, and did it ex pietale 
Fial to fave him from diftrefs. 'Likeas; it Was not 4 ſubject by which 1 could enter into 


poſſeſſion, being only an infeftment of annualrenr.; and: to ſhew he "(bai purpoſe to defraud 


7 any creditor, he is Willing te renounce his right te any that 'will ps 7 What he gave for 
it, and refund his expences in r repairing-the damage done to the brevkduſ ane kiln by the 

| accidental, powder blaſt in 170 2.  Hafeverad, The act 1695 is opponed; 

difference whetherat be acquitedim 'hisfather's lifetime of finee, both'beilp 


A rhere is no 
wp alike; preju- 
dicial to the creditors. Abd in 4 parallel caſe, where the 62d act 166 7 provides, ETbet 


where apparent -hejrs bay in debrs affecting their predeceſſors eſtate, they ſhall be redeom · 
| able from them within ten years after the acquiſition, on payment of hut the 


: it, the Lords have extended this to Na, wat made, When their father is yet alive, as 


gave for 


was found on the 19th 'Juge 1668, et and Naeſmith againſt Nacſmith; and if ne 


. rranſating their debts were once allowed, the act "ſhould. be altogether eluſdry⸗ und inef · 


-feftual ; and as to the right's being incap ible of poſſeſfion, it was poſitively offered to be 


proven, that he uplifted the mails and duties of theſe lands, and was in Ihe, natural peſſeſ- 


ſion ſince his father's death; and efto it were eorretctory law, yet this is no extenſion, but 


La plain interpretation of the ſenſe and meaning of the ſtatute. The Lords thought. if it 
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1 8 duced; t ef the lick ce as it was ©2952 
5 them, "and N it — cena paſſive. ami propo the mails 
nd duries of rhe lands herein his futher died infeft; and that after his facher's dectaſe, 
though ne purchaſed the ſame in bis lifetime; for they: xonſidered law had provided hit 
yoo remedies, and he had made uſe. of neither, viz; bringing his father's landa to a = 
top, where he was as free ro bid: a8 another; and the entering heir cum  beneficio inventarii. - 
And though oe is not properly apparent heir, but only preſumptive in his -predeceſſor's 
_ Aiferime, chere being no Ha , Yet it may tend as much to the defraud of eres: * Toh - 
Actors to buy in rights in his⸗father“ g egg genes re ths: rds de- Mn 
che ut ere. Vil. 15th Jab. 47 114 . : 
| i Eden dis. | The Lord probationer 210 f eporte 3 
_painlt Graham: of Bnedyihs, The teinds ot er we * 7 ng to the er e > the "1" 
'- 0 acy of Dryburgh, whereof Cardroſs was Lord of. Erection, the. creditors purſue bim for 
| 24 dolls, as his valued yearly teind; bis defence was, that Graham of Fintry, his author, 55 3 
+ obramtd a deereet of ſule of theſe teinds in ame: 40365" wherein the titular wa decerned to 5 1 
_- Miſpone, on payment of 2700 flerks, as the price put opbm them, which he was willing io 
Perform, and during the ers -he poſſoſſed to pay the anmultent. of that: ſum. Aledged, © 7 
| "Noreſpe& to chat deerect ; for being pronounced in 3634, how. paſt ſcurſcore years ago, — 
_ _mndnoching done thereupon, it is 'preferibed dy the negarive preſcription non \utende, no 
 Hocutnent- being taken "thereupon during all that ſpuce; and though the act 1474. ers „% 
| only: of” Hie en gerte, Lords ve 5 decifions haye: extended i it to deereets i in Joy „ 5 
Me decreet is opponed, impowering hi ro pole his teinds: for eee 1634, r 
time coming, upon his conſigning the: price, or retaining it ay-till he get a diſpoſition, and - | 


Echo" re medio tempore,” whi b is equivalent to an actual ſale, and a 
1 of the ſtock and teind; ſo he needec 


ded tak e no other document, but Air to poſſeſs bis 2 
own-reind; til chey ſhould” interpel him by offeringa-diſpoſition, which they * did... r 
Jes 19th: January 1669, Earl of Athol contre” Sttowan. Replied, The decrect-at moſt „„ 
cou amount ro wo more bot Ake em, es. which could be no titſe of poſſeſſion ti  Mf 
he had | , that for ſeyeral.years he paid © f 
: without ever notiei 0 the ne, of kale, which on all hands was a Mt 
| *Ueferred derelinquiſhed writ. . — Whatever payments were made was in his minority, * if 
ad: ft can operate thing; ; and hate ver might be pretended if he were purſuing dn this - „ 
1 that it was pteſcribed, yet this can never be obtruded agginſt him when he only . 
makes uſe of it by Way of 2 reply and defence: num gu ſunt temporalia quoad . 
f 1 2 peda alen ene pes erpetua quoad excipiendum; and exceptions never preſcribe. Beſides, this 
0 ng mutoal preſtations, the titular's part of rg © any denuding was. ordine 
iS ature fir, 08 * be being primus in obligatione ſhould rſt offered to implement, 
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_ which he never did, and ſo-rheheritor polleſling his.own-reinds hindered the Fa from ; 
 'prefcribing. The Lords ſuſtained Bucelyvie's defence 2 5 on Logs decrect of. 0; and : 


= fonuch i it was not Joſt” nor preſcribed: % Og OH OT, | 
" 1 9. 1710. In the ranking of the We e of, 1 A's aiding: the price, | 
I Hagn Paterſon inſiſted on this ground, that Mr William Mortton, once Miniſter at Leith, 
nf -was a ereditor to Dermotith e both by an infeftment of annualrent and a com- 
I priſing, and left four daughters; the rights of three Mr William Gordon acquired, n 
fourth dif poned her part to Hammond Newby, and Elizabeth Herbert, her mother, from 
whom by progreſs Mr Paterſon derives right, and ſo craves. preference quoad the fourth — 
port of that com ce, e Objected by Mr. William Gordon, and his creditors, that Eliſa - 
beth Morton's aſſignation to ee Newby,” her ſtepfather and her mother, did only 
_ "convey; her portion - natural in the rights of the lands of Balcomy, which by the gramma- 
"i Heal: jenificatiowof the Words can import no more but the diſponing her legittim, which ; 
will only carry the bygone annualrents of chat debt preceeding ber father's. deceaſe; but 
noexer convey; the principal ſum, to the prej judice of her three ſiſters, the other heirs 
tioners, to whom. her ſhare falls, ſhe having died unmarried. 2do, As this aſſignation is 
3 Þ gratuitous without any onerous cauſe, fo it is evidently on deathbed, being a diſpo- 
 Mion of her goods and gear, and mentioning her very wearing cloaths, and. the habile- 
ments of ber bady, withont reſerving her liferent-uſe thereof, which none but a perſon on 
ho 1 would do. 3:0, The aſſignation being to Hammond her e and Eliſa- 
bein Herbert, her mother, and their heirs, it is to be preſumed the fee was deſigned to 
e ſtared in the mother, whom the would rather pratify than the huſband who was a 
7 * Arranger to her, and fo Paterſon's right from the huſband is 4 0 babente poteftatem, he 
dat being fiar,. Anſwered to the 71. The diſpoſit ive clauſe running in chir terms, that 
Fi. he * + enen N due to wala as one 9 Fo ur 5 wy 7 9 eh TH eſtate 
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. yet he e not hold wear 
ñZßl ) 3 
L. _ , ., | the ſecond alledpeance;relevaut; Abt it was eee on 9 thbed 
8 not: Prezudge her ſitters, and admitted the ſame to e b . 7 5s 
„ven 10.1710. Johnſton and Wiſon, Thomas Wilton: per ia Leith wy an vope- - 2 
. * eſtate behind him, which by his teſtament in 1647, he ordained:to be equally divided 
bbetwist his three children, John, Thomas, and Jean. There was gogo merks of his for-. 
deus owing by Murray of Skirling, by bond in 164 Payable 60 Rimſelf, and failing of 
Him b deceaſe to Marien and Jean Wilſons, his Two T + Marion, dying, Jean who 
mamaarried Ladoviek Galflander of ee lays olaim to the rid whole 9000 merks in Skir. 
AIuing's hands. John having/{quandered-away bis part of thefathet's means, retires to Batavia 
leaving one daughter behind: him, * married one «called: Steel, who had hy ber a. davgh: 5 
deter, with hom John . initon/ one of the Keepers f the Parliament. houſe - tranſadts: 
ORE and upon a bond granted by her te him, he. bacges her to enter heir to John Wilſon her 
|  ' - grandfather,” and Thomas her grand-uncle, e, and chereon adjadges Skirling's 9000 merks; 
And now paurſues Jean Wilſon, der aunt, and: Vorater her ſon, to count and reckon for 
tte hn of chat money, Jand-repay” it to bim, ſeeing by the teſtament John had right to a 


-_ ©  " third'of his father's means. edge for Jean Wilſon and Porater, that John her brother, 5 
had ne intereſt in Skirlüng's debt, becauſe, by the original eonception af e bond, ſhe and 
bpber fiſter Marion were expreſaly ſubſtirnted and pravided-ro- the fee. Anfwered, That is 
cdi rue, bar by his teſtament: cher ge Jubſeguent to that deſtisation, he ordains his 


1 5 85 Whole eſtate to be equally divided amonglſt his three children, Which was a-olear-revocation 
bf che first appointment, and brings Jean only te a third-of that money. 4 
|» fobſtieuion in ih the bond being eee 


| F a-{pecial Jegacy, can never de altered or 
5 a general cleuſe in a poſterior teſtament, unſeſs it had ſpecially zevoked:the 
Tame, and derogate.thercfram, Which the has not done; Which is clear from Abat elegant 
text, 41. 8 3. D. de legat. Ill. where be concludes, un eft-verifemile:cum: gi nihil aliud 
. hec ſpecialiter  legavit, al, lum illud legatum- generali .ſermone' transferre voluiſſe 3, and 
_ Gothofred: gives ſeveral inſtanees of this in his notes, ad, 80. D. de regulis jur. In 
em deragatur ; and the Lords have decided conform, 27 th ae. 


toto jure generi per ſpeci 
not 
. . a prior ſpecial deſtination. Bupliad, T his p 


1679, Rickman contra the ſacceſſors of Boyd, whbrxe a ſubſequent univerſal leg 
oſition Wants not its hmitarions ; 


[ 3 - 1 for though it may-hold. where the ſpecial and uniyerſal-: | legacies are both an the fame writ, : 
CC date, and in codons 0 


>, prpore- juris, yet where they are in ſeparate tits, there is no 
doubt but an univerſal legacy in a poſterior teſtament, -will annal-and evacuate a ſpecial le- 
 gacy ina prior writ. ſceing the: laſt teſtament is a. virtual. reyoking of all prior deeds; 
nmaaeithbertis the teſtament ſo general, but is a ſpecia diſtribution of his means, and much 
more equal than to give bis daughter, Skirling's.- bond jure precipui. The hors thought | 
. this. point. deſerved a hearing in prefence.. Vid. 24th November 47.10. . 
Fun 13+ 4610. Carruthers and Fiplayſon. . 1 — Finlayſon mercham in Edinburgh, | 
Sy . 1. 60, Sterling at cards with Robert Dundas ColleRor at Glaſgow, be gives him 
Dis bilf for the ſame; who-indorſed it payable; 75 William Carruthers. «chirurgeon. in Edin- 
bdurgh ; aud he charging, Finlay ſon gives in à ſuſpenſion. an- double poinding, that being 
plwKay - money he is purſued by the wg treaſurer to make it Forthcoming to the poor, con- 
form to the rath & a4 621, 10 that Carruthers could: claim no. more than 100 merks of it, 
Which he was ready tu pay; but he craving his bill to:be-paſt on juraroty caution, or ſuch 
as he could nd, The Lords ordained Carruthers, the charger, to depone whether he bad 
_ © 1 «the aflignation for an onerus cauſe or not; that in the firſt caſe, the bill mould be re- 
E .' - , aa 5 be ſound ſuſicient caution. The Ordinary, having taken he charger's. oath, 
-, . _ hedeponed-he-had-it-for.an-adequate onerous: cauſe, wherean be paſt the bill only upon 
eceeeantigo, but che clerk being ſcrupulous, the caution he offered was reicdted, ſo the. bill ne⸗ 
„ __ .- vere io:bd expede-; and Finlayſor!'s trade calling him to London, Carruthers cauſed 
Ka arreſt him here, and in tegard he found not baill. for bis claim, be impriſoned him and 
KkKept bim till⸗Finſayſon was Greed, to, pay the ſum in the bill, to. get Jiberty to go about 
bis empleyment 3 and now gives in a-bill tothe Lords, complaining that, Carruthers bad 
- -.__- an contempt of the Lords authority incarcerate him during a ſtanding ſuſpenſion ; for though 
zit was not paſſed yet, there was {till a dependance till the Lords had adviſed his. oath, 79 | 
 .-, «they neverdid;.and {a could-not: proceed, neither -bere. nor. elſewhere to execution ; 
| - | »thereforg craved he might: be fined for his contempt, and refound . iy his damages, Abich 
II ONO by deceraios der the bands of my . and Aldermen, with the 
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or mas Lf 1 vs 108, sbs N. 2 mp 
tificates and foe lee deko nic, e hers Wee ser i 
of conten penſton being fallen and/ex expired more than eur before his tüschment Þ 
1 3 ———— the Charger having depone& on the onerous cauſe, e êͥͤ 
1 Fofficiedtlycadviſed/hisgattrby refuſing to paſs but om eaütion, which not being found 
ay bin erpfred within a month after ; and thete was uo ured of bringing te parh+ro be 
dee b the whole Lords more than where a reuſon is referred to a party's oath : e 5 4 
it the; bar, and he depones wegative, rhe Ordinary inſtanti) ad viſes that | #2440474 waht „ 
* to che Inner. eee daily practice ſneus how ridiculous this alledgeance' is, = _ 
riſonment, there wäs neither Gf of execution, paßt bill, oer 
= + + foi 10 What could binder him to proceed in execution - Wherever - 4 ä 


we ned 


found his debtor? The Lords 'foudd: a hardſhip, are not remeid. * eeing he 5 . Y | 
neglected to ex pede his on ſuſpenſion ; an found no e E uo; A „ 
J | anglais bil, wer, eee . Nan Me £5101 4 „ 20M 


"Davidſon of. 


Ly n : $2 A FX 25 . 8: - ths 1 = 
x cken being debror to. ove 
I wor" 


bhi: Hikewiſe wer to Devichan, And putting bis caption io exe · 5 

e ; the meſon or eee, wink 's keys to che doors, and miſſing the man, he poinds — 
mſc mployer, ſells ir for I., 80 Scots, John 

af his, intimates his right, and requires him by © "i 

rice ;-and on his refuſal purſues him bee... | 
= 0 5 ae be craig, Sager for "eſpe and obtains a decrees for  reſtityfion, which „ 1 
being ſulpended, Thomſon alledgetl he porndee Bona Jie, wrong nothing of the former; 93 5 85 I F 
} Fand the bark was ſaid by all the eighbotes tobe . . 8 x 


firſt poinding was informal, the execution not Lang chat che precept © poinding 
were publicly- read, either at the place Where the goods poinded Jay, or It the mercat . 
har the notar, witneſles, and appriſers might *know the meſſengers warrant; and it wants 
| *he oyeſſes and the offering the goods back; all which my Lord Stair requires ib. 4 lit. 47. 5 5 £17 = 
3 Net, the bark at a random conjecture 15. appretiate at 36 bolls, whereas in fungibles A 808 
Au ponder numero et. menſura konſtant, it ſhould have been meaſured, and our own law by - 
the zoth act P. 1686 appoints the ſame; and therefore the Lords on the 13th Decem. 9 
- 8 Hay contra Hay. found a poinding of ſome ſtacks of corn null, becauſe it was _y "7 
oe by a rip or parcel drawn out of the ſtack, - whereas he ſhould have choſen 2 5 1 
ilful caſter for proofing: the corns upon. oath 3" and” without this there ſhould be no 1 „ 
reale, to ſecure the debrors in poindings, but creditors may *take the goods at Whae 
3 7 rate they pleaſe. Kiel, gl, he was ignerant of the prior poinding, and ſo bon ä 
1 Eph poinded again, ergo,” be hold not reſtore to him ho was prior tempore in diligence, 
- 4s a plain un Jequitur, and an ĩnennſequential ſophilm but the truth is, be ks uw the houſe 
where the goods lay was not the debror's dwelling, for the firſt poinder had put them there 
under his own lock and keyz. and to ſearch for the rebel there, was a mere ſham: pretence 
4 to get ncceſs to the bark; and he afterwards changed che lock, and put on a new one at 
1 Ale own hand: moſt onwarrawtabl 5% All which confirm - his knowledge or ſuſpicion- And ."+,, 
. _ *hongh they were appretiate by che Hirſt poinding to 196, yet he fold them for L. 83 9 
-. and as to the nalhiries, the execution bore in general, the goods were lawfully poinded, I 
hich preſumed: all ſolemnities neceſſary; and a poinding being the ſentence of a judge, as 
Sir G Mackenzie, fit. arreſtments and pomding tells, how could a meſſengor reſcind, Hong | 
* Ain er repel a former compleat poinding, ſeeing: par in parem non babet imperium, and it 
mould have been firſt reduced by the ſentence of a ſuperior judge? If this were Ul owed, 
- the dfligence'of prior creditors might be eaſily: fruſtrate and evacuate. And as to the odjeckion 8 
ther the bark was not meaſured, the poinding per averſionem has ever been ſuſtained, as 
5 in the caſe of poindiag a quantity of iron without weighing it, 19 July 1675, Cours 
_ © comra Harper, and in the poinding of ſome malt, the Lords found the poinding com- 
| - flegtetk be ore meaſuring, Arn December, 1679, Forreſter contra the tackſmen of the ex- 
5 8 if Life of: Edin burgh, ſeeing they were both weighed and meaſured afrerwards ; and the quan- 
ny of bark is obvious | 10 the ſight of the eye. Neither is Hay's caſe about che rip of corn 
then purpoſe; for the place it was pulled out of, might be ſpoiled: and wett, and the reſt. 
| 13 of the Nick good. ſo the appriſers could male no right eſtimate thereby. The Lords 
"preferred Johnſton, the frit poinder, repelled the reaſons of ſuſpenſion, and ordained:Fhom- 
_ "fort to reſtore; and thought, ſeeing he had ſold them at an under value, he might be de- 
S F cerned in as "much u ans would make pen L. *g65 winch” was + the ſum of the firſt ap- 
=" pretiation.” © 5 „ 
| 2 unt 17.1710. Doors Montof Winer in Tedd ng gives in a bill wth We „ 
5 55 that William Mouat of Balquholly his couſin, hoving lately deceaſed, he has ſer - 
Ves bimfelf beir male and of tailzie to bim cum benefitio inventarii, and that by the 24th 
act 1695, he muſt within year and day of his predeceffor's death make up inventaries of 
de is, d Wer neee he (orenes, end N Your bh My of the 
7 25 4 Wo 
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EE. that, on the 19th Februa ue Hs Glen and Home ; and 29th 


1 eee ebe wc 
_ -of deliberation, and eee in * books,. The. Lords ſaw the caſe was! new and 


unprecedented, being che. Het of this kind demanded ſinre che act was made ; et chbught 
. where-the heir lived at fuck a diſtance, and was valety re hehoved 


7 3 
3 8 


authority ſnould grant it, and thought it eaſier to & 


_ war, ant that there Was a fact ready 0 Nail from Leith to the Orkney ifles, with which 


the commiſſion might be ſent, and that were lat, it mày be another occaſtbn Would not 
offer this ſummer, ſo he ſhould not get it reported within the year, and ſo ee the benefit 
1 3 of Perliament; and therefore craved the commiſſion might be allowed to bee: - 
795  ttatted, and given him before it came 46 de read in che minute book otherwiſe he might 
zunity of this fleet. The Lofds.on this ſpeciality diſpenſed wich its being 


-hovrs aſter j 


ES wd. 4 740. | {9 Hh Eliot. Thir two being both creditors 1 El. 85 
nad a compet 1. 
+ tion ariſing betwint them before the Admiral, he prefers che donatar, becauſe his Ritt Was 
Pier to che laying on of the arreſtment. Erſkine preſents a bill of ſulpenſion of this de- 
25 —. 3 on e that the deereet of general dec larator being the intimation of his gift, 

| id be preferred. een. In ſtrict Jaw the 


pence of creditors af. 
8 fhould wrong the Crown; yet ſuch has been the benignity of our princes,” that 


1 ſuffered all creditors to de preferted to them, who did diligence for debts contracted 
before the Rebellion, as long as the-caſuality of eſcheat was not gifted. In this competition 
„ g before the ꝑift was. 
5 always preferred 10 the fubſequent.donatar. The ſecund Was, An arteſtment laid on aſter 
tte decreet of general declarster was always poltponed by the Lords to the donatar, and he 
Preferred. Thus Dury, 22d February 1628, 


ws PN in the .mſhuce-book ; though regularly nothing fhovld be extracted till 2 
it has been read there, to give due advertiſement to all parties cuncot ned. 


8 Jig gets the gift of his eſcheat, and Erſkine arreſts. his goods and effects; 


avi, ally arreſt before that, and ho 
all ro The Fiſk immediately after denunciation, ſo that rs. dili 


there were two caſes yielded ab; principles, 1m, A creditor arreſtin 


Anderſon and Gordon. 80 the de bateable 
cuſe lies bet w int theſe two, where the areeltmant is after the gift, but prior to che decreet' or 
ator -avhich:is:the;preſent queſtion in hand; und Elliot the donatar, founded on the 
1 deciſion 25th February 102 3, I homſon contra Laird of Murtle, where a donatar's gift be - 


85 


Ang in payment of bis on debe, was preferred to an atreftment ſeid on after the gift, but 


befure declarator. Erſkine the arreſter cited Spottiſa ohcde's Practics, page 98. and 104. 


5 here à deciſion is cited, 19th June 1630, Niſbet and Fullartouz and 24th February 1637, 
Vilmor contra Guthrie, where the arreſters were preferred: to the Gonatar 3 aan allo ſince 


— 


CS 


fn 


contra Alten- But the there are of arreſtments both before gift aig} 3 5 


1 not determine what the Lords would do whereit is gigs the declarator, but after the 


gift. Which caſe the Lords looking upon as new, they, on report of the Lord Arniſton, 
palt the bill of ſuſpenſion, on caution, that the competition might be more fully vader their 
-view at 8 though ſeveral of the Lords thought the er 1 in this caſe, 
-but deſired to be more cleared ere they decided the point. . 
June 22. 1710. Lord Minto reported Strachan and che en +, Aberdeen. en 
Supng 0 and the Maſters of the Morſification an Aberdeen, competing for the rents of the 
Lands and fiſhing of Skeen of Rutheryſton, both being infeft, The town craved preference 


on an expired adjudication. Strachan repeated a reduction on thir nullities, 1%, That che 


diecreet cagnitionis cauſa proceeds on a charge to enter heir, the execution whereof. is abſo- 


Iutely nuf and informal, being only a citation to compear before the Lords of Seſſion, 
Which is quite ext rinſic to the nature of ſuch a . and, wants theſe eſſenzial words, 
that he charges them to enter heir within forty da 05 s, conform to the act of parſiament, 


wich certification, that ſicklike execution ſhall paſs againſt him,” as if he were actuall7 
e entered.“ Anſwered, The ignorant meſſenger has mingled in ſome: uſeleſs and ſuperfluous 
Words, bot. that can never vitiate the execution, which bears to proceed on letters of gene- 
al chatge, and ſummons them to the effect within written, which muſt comprehend hat 


| is wanting, & faperflua nun nocent. 240, This objedtion was only competent in the decreet 


| 4cognitionss couſa;; but it is fo far from being proponed there, that a renunciation is produced, 
© 0M * the - OY and "o Wen the only waren, in that prqgeſd, and 
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3 1 % be a e 
= ”_ weh - and therefore yielded 40.4 commiſſion, but demurred if they or che ſhetiff by their 
"SR rect it itraight tothe ſte wart: depute of 
. Auland themſelves, 10 be reported v0 the ſheriff of Aberdeen... But it being further re- 
. 5 a 2 2 that the occalions going chither were: very rare, eſpeeialy nom in the time of 
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g, Iuglis cim Drummanc; and Joly, 21 464 

anna Bien. Nepiieu did not urge This nuit) cd take away and anmul-aheir- ad 
Se finitotus;' but only 

and 0 Folk ic ie to the principal fains/and 'annugtrents, for which he was content nt: ee 
fſubſiſt and ſtand as a ſecutity; aud chis being ering oh RE be offered 1 dos It 

| more chan ſutistjed by their intromiit 

| liry found'the 'execution of the general charge to 0 el 
7 4 the tune, they found it could not annul che ach | 


e 


 farredſrothe town, beci ly infeft before the leading the adjodicati 

en Seeg, your author, was legally inhibired-ar our inftance-before he granted your 
 kevitable bönd; and it is not competent now to offer to purge the debt of che en, 
becauſe on the ground of there is an appriling ted,” and expired. Aud the Lords = 

- on the 24th February 1666, Grant contru Grant. That where a compriſing is led on the 

5 ground « of an inhibition, and 

Dition. Neplied, 'Thax am inhibition 435 but a pri 

tike away the right, as'v 


yas lately found-amongtt Langton's ct 


ors; and therefore, af 


 wenxclude my: :nfeftment. which intervened, as a medium im; 


u, And it was ſo found after debate un the och of February 1683, 


1 of the Lords incliatd to de 


that a Kandirt ſhould be fixed, they reſolved to hear it in their own preſence. Mr Strachan 
| had ſundry; other objeRions, as that the Maziſtrates of Aberdeer 
3 cauſe,” and being parties could not be jadges. „They had no 

itereſt than as patrons to the mortifications, and might as well judge! in it as they 


Kurios 'be without that time, yet it will be found within, if ye diſcount the 


cerrupt, deeauſe he Uhes nor particularly cull for the production of this 
_ grounds and warrants. Key led,” The general clauſe « | | rights of and conce 

_ theſe lands is fathijent 3 75 their bels, that che whole writs are "alle and * 3 

85 thir points were dot decided at this rime. 

nz 1740,” Lord Gray and Sir William Thigh: * bs the e er Ne ION 


designs the witneſſes in the body of the writ, or inſtrument, otherwa 
ant makes no faick ; but fo it is, the wirneſſes are not named nor defi 


firmed? 
_ erifling and frivolous than the former, neither ſupported by the words, meaning nor reaſon 


without ſubſcribing z ; therefore, to rectify this, the act ordains the witneſſes to ſubſcribe, 
ieh is fully obeyed in this execution; and the body of the writ is not in contradiction 


in a cendeſcendence apart; fo that the marpins, in a legal ſenſe,' is as much in the 


dy of the writ, that may indeed bold in probative conſenſual writs, ſuch as bonds, con · 


nuelſes are only: atteſt the fact done by the meſſenger, that they heard and faw 
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es rr 3 al the: whit $ de Hike * 


e cut off an Sdious legal, with the accumulations; and W 
roff ehe legal and Actommalations, Then Strachan afledged he ener to 2 pre» 4 i 


ſuſfe red to expire, you cannot offer to pay the ſum in the inbi- 
hibitory' diligence, and does not — . 


1 ye inſitt on W it is always urgeable ; and if ye recur 10 the expired compriſing, : 
_ then Lam prior to it, and von cannot draw back your compribng to your inhibition, ſo as 


dimentiom, bet wirt the two, 0 17 


Trotter Am Lundy, Marked by Preſident Newton ; and though. this' be in term nn c 
tradictory to the firſt decigon, y et being the Aaft, it was more to be followed, "which ſan- 
12 wor in regard it was 4 point of great importance, and Ft 


er 1 pronouncers of the” 995 


ts among their burghers. '2do, Me illedged his ſummons of: reduction and _improbation in-. 
 rerfupted the expiring of the legal, being raiſed wirhin the ten years 3 and thwugli theexe 
year at the R 
volution. and the adjournments of the ſeſſion in parliament time, which, 'by expreſs acts, 
are: 10. be deduQtod from all mort preſcriptions.” Anſwered, His reduction could never ,jn- 


ach udication wick 1 its 4 


| " that mentioned ſapra, the Lords repelled the nilllicy that it was nor execuicd-at the Canon. 
gate the head burgh of the regality here the lands lay. Sir William no objects a ſecond | 
nul, vz. That by the fifch act of parliament 1681, all executions of  inhibitions mult = 

| s the ſame is void, null, 
medin the body of this 5 

| excouriphl, but in a marginal nate adjected by the meſſenger himſelf. It is true, the Jaw | 
does not reprobate': ali fuch marginal adjeQions, bur it requires that the writ bear the wit- | 
neſſes were adh bite not only to the body of the writ, but likewiſe to the marginal note, 

© which is nor expreſſed in this execution, and ſo it is evidemly null; otherwiſe meſſengers © 
mige achect theſe marginal notes ex poſt fue, which the witneſſes neither ſaw nor knew 
of, which would intirely evacuate the defign of the act of parliament, which is farther oon- - 


by the 175th act 't593, and 4th act 1686. Anſwered," This nullit is more weak, 
*f the law, which was introduced ro correct a'corrupt cuſtom that witneſſes. inſert proved | 


"tothe infercing of marginal notes, but that it be within the context of the writ, and not 
body of 
_ thewrit/as any part thereof ; and to do otherwiſe,” were to unſecure the lieges, the moſt 
patzt of executions being offered to the regiſter with marginal notes, and never refuſed ; 
auc hat the writ ſhould bear, they are witneſſes to the marginal note, as well as to the bor 


rafts. diſcharges, 3 was never required in meſſengers executions, where the wit- 


What he has er in his execution, but noways to his ſubſcripti jon ; whereas, in probative 
writs, the witneſſes nay be ignorant of the contents of the writ, and are only to atteſt the 


* Tune vote my ſtated, * or repel, there were Two | 
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dan es "pc geddes eres Sh 3 n vot ben 
n Sele the nullity. Same thougbt, however it might be for dygones, yet ir wee ſit to 
. 1 it- by an act of ſederunt for the future, * char witneſſes" zr xecutions ſhould bo 
for: the marginal notes and the body, and wanting that folemnity-ſhovuld intime coming be 
null. It is Abſervabſe, that the ſolemnities of writs came in gradually-by progreſs” er mals 
moribus, of old. In ignorant times. when uriting Wag rare, the parties ſeal s fuffteient 
1 _ wwithoot" his ſubſcription, and then the 'meſſenper's/Mtampito eker mis ſubſcrip. 
1 . tioh; anch ir was by way of fignet; eee adnin g dhe 8 mittel letters of His name; and then by 
BY RW : bY the 320 act 1469, they were ördamed to be ſtampet before witneſſes. Then, by ich 
1 2 540, evidents are ka be fubferibed by rhe Pirries,” or höturs, b 
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defides lelſing. which” = 
| Wt alſoto fign' their.execuniens. ” © Thereafter, act Soth 579, required Wirneſſes to 


BY | .beijaſert in the obligations; and act (55th 14593“ 24ded the writer's name All to afford 
* EE Yo meins of improbation againſt forged Writs. And, as the lift finiſhing hand; sche Ah act 
© "2 . 5 _ required the deſignation: of che; witneſſes in the body of the writ, which radi 
3 ennben W necefſary our ſtatutes have thought theſe formalities tot „ 
1 June 24. 1/10. The Earbof Wintön gave ina bill to che 1e 
5 Ky” was; that che Earl was born-ſeyeral years before his father” married*my . wm 
e "I the family of Kingſton, the next branch of the tailzig/dovbr 
_ ſabſequent marriage, he telt a brief our of the thaneery" to ſerye Himſelf heir to his fa- 
dhe before the-mucers; but The marriage having been private, chere were mo witneſſes on 
EE life who were preſent, but only Sir-John Ramfay, aud James Smith clerk of Tranent, - 
E. 5 = or whom he deſignẽd to acduce as witneſſes to the Tnquelt ; bat James Smith: being — 
=. ill, and: in hazard of death, and in g hopes of life till the day -ofithe ſervice; rhe Earl gives 
ER in a bill, defiring theLords:to name me of cheirmamber; or. any orber to take his oath 
* preſently, to lie in retentis, leſt by his death the mean of probation periſh, sad to put this 
. lingle interrogator 0 him, if he Was not'a witheſs preſent When the 4Ht Earl married the 
. . preſerft. EarFs mother. Ihe diffcalty Was, That it ought to be intimated t. the next heir, 
Aud abide ee ee anch if it had been any other day of the weck but Saturday, Vit 
„„ a would have been delayed till che bext day for an anſwer; but to ha & ſuperſeded 
) nl . Taeſday-1 might-endanger the cauſe, *if he ſhould die before that, ſo there was Periculum 
8 in mu. The Lords granted the defire of the bill, and named two of their Macers, (8s 
Fg i k ges before whom the-cognition of his 


"his - uM 
i egieiwarion Wy! 


; legitimacy by the ſer vice waste come)" to go to 
25 nent that fame aſternoon, and take . N if he was preſent at the laſt — 
Es. ng. to take One of the clerks with the The cheirs of taifze produced 2 Agustore under 
Kiſg James Vils hand, Tanin ede fung 30 himſelf et Heredibus maſcuths legitime Ex cor porc ſuo 
5 15 Pe Which being ton ng after the. preſent Earl's birth; evinces he dich not eſteem him to 
de his heir. The Earl, on the other hand, produced a bond ſerthng a jbimture on lier, and 
deſigning her Countess of Winton: The Lords left theſe documents to be roduced to the 
_ aflize+ but thought the caſe favourable; and required diſpatch, though the 6+ heit of tail- 
. Jap? they ſhould have been heard before granting any fuch extracmdmary defire. 
5 wy " Some. thought chat cohabitation,” and the being repute man and wife b by all about them, and 
. owning: her for ſuch at be- Fed were fufficlent to infer a pre un prion oh! 955 mar- 
- 15 klage. 88 Stair mes, ith. 1 tit 4. 75 5 A Hog 85 | Io > b N 56 1 e N bor 3 155 ; 
June 27. 1710. My Lord Roy reported v2} ee” Mr Simon Mackenz 
=  Allangrange: ſtanding infeft in theſe lands with the, pertinents, purſues Donald e 
= off Kilcoy.in'a moleſtation, and declarator that the defender ought not to diſturb and mo- 
leit himin'the peaceable poſſeſſion of the hogg of. Drowmore, Which is not only an uncon- 
| kroverted, Part and pertinent of the barony- - of Allangrange, but was 'fo found by an inden- 
ture and deereer-arbirral in 107 00 and craving4t may be found to pertain*and *belong to 
** in property. Alledged for. ilcoy, the defender, that in ſo far as he Hbelled' a moleſ- 
tation non facit vim, he Was willing to anſwer; - but having accumulared in this p roceſs like · 
. "= a deelerator-of property, he was minor, asd ſo hadthe benefit” and privilege of the 
maxim, guad nontenctur placitare ſuper Brreditate paterna, as was klear from the deciſion 
__ marked by Ditleton, 13 December 1666, Harthlaw: contra Hartwoodburn, and: Sir JeOrge 
x _ Mackenzit'sobſeryations on the 42d act 1587. - Anſevered,” no minor ever hitherto plead- 
ei this privilege to extend to moleſtations in poffeſſory actions, even though accumulated 
in one libel} Wich a declarator of property; andithe deciſtons do not meet this caſe. Por 
| che-brocard founded on, has. as many exceptions nearly. as the caſes. wherein it holds; 3- 
mongſt which this is one, that” m judicio finium Regundorum, where the queſtion 4 4s about 
* meiths and marehes, it takes no place. Next; there is 4 plain decrert arbitral in the caſe 
Ahich f is Anis litium. fixing march-ſtones, and adjudging!this ogg to the puiſuer” 's. lands. 
Replied, That this Was to engage a poor minor to produce his charter. eheſt, and endanger - 
the loſs of his property which-law had ſecured him againſt; and he Was nor bound to debate 
the import of the deereer-arbitral; though it was Bar! ultra vires compromif, the marches 
not being ſubmitted; and all the country about, knew i that the aid bogy was "always 4 
"IO to . 1 Mr e would now moſt Oe" appropriate it te 


e 


2 


: : 4 . | : *. 
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3 15 the hip. purſuee before the water · bailie of Leith for teſtitution. There it was contend- 
| ed for the: reſt; that the whole eargo behoved to be valued, und bear a Proportional . ; 


N dee 
A nuded, before they would oblige him to debate in = declarator. of proper iy. 


1 goods, though ſome of them were embemzled and carried away by the privaterr, bt 


op chariot; which he being 


* 88 to at that 1 Was an E net * ig 


poſitively aſſerted that"! 
Ul by, the decrect-atÞjerat!; 


den non placitabas de W pater na; and here Allangrange 
coy the defender's grandfather was denaded of this dog! in #7 
eaten the Ordinary to heat parties how 


50 Lord Salton having bought a callaſh in 1690, and Mr Jobb We 


Jun 
h 50 ing in Leith road going to fail to the north, he put his callaſh in that ſhip, 
but a 122 privatcer. from Dunkirk having boarded them by the way, did 


Ri 
priſoner till he mould pay L.'55 Sterling, which was the ranſom put upon I 7 -4Þ 


ord's callaſh was ſaved acd dekvered to him. One of the merchants owners of the goods 


2 of the ranſom, which the bailie did, and accordiagly 5 5. Sterhag was put on wy 


charged for, ſuſpends on "his reaſon, that he was not cited to 
the decreet, and ſu it was: — 3tha alias aa gqucad him; and chough 


per amnes regni anzulos it was next to impracticable to cite hw, the 


ce e e 


7 I. profit ; but the bailie took a. fyll prob tion of the value, upon the oath ef che crew, 
And in ſuch accidents ſomething is always riffled and ſpoiled; and the ranſoh-brief is now 


produced, with a. tranſlation by a ſworn interpreter, which anftrugs both ithe capture and 


price exacted by the pirate; ; and it is the conltant ꝓtactice in the maritime law to make the 


22 ſaved pay a proportion of the contribution as well as thoſe taken away, otherwiſe 


N loſe their 19 goods, and another ſave all theirs, which is againſt all rules of 
Aan; a 


common quſtice. The Lords repelled the reaſons, and found my Lord-Salton liable 


= tor hi: proportion, but in regard tlie Ordinary had-modificd and reduced it to L. 3o'Seots, as * 
An the caſe of average, therefore they adhered to his interlocutor; though ſome of the 


5 Ao faw-no reaſon fot reſtricting the ſum, but that my Lord ſhould have paid the whole. 


Y e. another commiſſion to that place in October 1704, and by virtue thereof having 
- uplifted the whole caſtle · w ards· and duties belonging to the conſtable of the caſtle for the whote 
Pear 104, the preſent Earl of March, as having right, porſues my Lord Leven as be 
who vupliftedithat whole year, whereas the firſt half o be clearly belonged to March, be 
> being enauctorate, nor his commiſſion, till after Whitſunday 1704 was not "recalled. 

Aged, Marcli's commiſſion being durante beneplacito, the Queen, might "diſpoſe her fa- 


June 30. 1710. The deceaſed Eatl of March, having been made governor of the caftle of 
irgh, in December 1702, during the Queen? s pleaſure, and the Earl of Leven having 


Yours as ſhe'thought fig and-accordingly in Leven's new commiſſion the exproſily alfigns 


bim to the whole cropt 1 704, by virtue: whereof he has got payment, and the eee kt 


being allocations of ſo many chaſders of victual payable by ſome of the crown-vaſſals, by an 


Allocation to that particular uſe, my Lord Leven's right was before the term of pa 


yment of 
that victual, viz. before Chriſtmas, or even Martinmas 1704, and fo did fall to him in law, 


£ | though his gift had not aſſigned it per expreſſum, and the parallel caſe was decided on the 


.23d of June 1630 Scrymgeour contra Denmiln. Anſwered for March, that theſe military 


ſervices do not go by terms, but de die in diem fer the term they ſerve; but even on the 


dead of the legaſtterms he is preferable, ſeeing his commiſſion was not revoked till after 


Wbicſunday 1 794; and ſo it gave him right to che rents and duties for the firſt half of that 


year, juſt as it does to liferenters and miniſters outliving the term, and the contrary would 
be doubly unreaſonable, 1 m0, That March ſhould be deprived of the ſalary for the time 


he actually ſer ved; and next, that my Lord Leven ſhould get a ſalary for the time he bas 


ſor ved —4 and the cuſtoms of all the civilized nations of Europe determine in March's 
_ fayours; and the Queen's aſſigning the whole crop 1704 to Leven, mult be underſtood 
_ | -viliter, that her Majeſty could not take away the jus quacftum to March by his commiſſion 


_ inſtalling him in the whole perquiſites and emoluments of the caſtle-dues, ay till it were 


recalled ; and if any thing be procured by ſubreption or obreption from the prince, can 
never be interpret to be their will, but muſt be regulate by law; and none has ſo. natural a 
dlaim to the perquiſites of an: office as he who ſerved for the ſame. The Lords goa: the 
Earl of March had right to the firſt half of the year 1704. 

Juh 1. 1710. George Warrender Dean of Guild of Edinburgh, having convened 
. Duncan and Wilſon coupers in Leith, and John Wert Smirh there, to en- 
der burgeſſes, c0therways to go to priſon and have their ſhops ſhut up; and they to prevent 
dliſtreſs, and dave ** e n n bond for * a OT Gs each of them as their 


1 * „ . . 3 8 1 


— if the minor's predeceſſors were denuded of the e in bis own life- time; = | 


his ee pry were e 


it was reſtored, vet it 
was deteriorate, wanting ſome of the ſeats and cuſhions belonging thereto; and non < 


1 . what che ranſom was, and it was againſt equity to make the goods ſaved. bear a proportion 
Wich cheſe taken aW. Au wered, that the owners of the goods put aboard being Miſe: - 
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ente. Smith and Semple. Mr James Home merchant in Edirburgb being debtor 
do Mr Alexsader Drummond, writer to the ſignet, in I., 578 by bond; and one Ninian 


preſent diſtreſs, 


- 


frtom this in hand, for there ſingular ſucceſſors and ſtrangers were not bound to know any 
Auch tranſaQion, .but here, .the very right is affected with it; and it is incorporate in græmio 
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But it not being olear, if all the ſums in the adjudication were paid by Fulwood 
= the” Lords. thought, in the lait cafe, that indefinite payment of a part would. be 
Primo lote dleribed to Brown's part; fo there would be Jet room for. 
debt pro tanto, in ſo far as Fulwoed had yet in his hands. | Fulwood likewiſe reclaimed 3. 
f. t preft nds, 1,0, That it was extracted 
Aſconform to the minutes. / 2do, That Advocates were made, compearing for him, whom _ 
he never employed. As te the firf, the: Lords recommended to my Lord Grange reports 


. : f 


ed his part of the decreer-arbicral, law 
4 ſemel performed, ſeeing a fuperior will not readily enter his vaſſal til. 
dition: but whatever be in this, the decreer-arbirral is null, being founded on a prorogation, _ 


the ſole warrint-of which is only ſubſcribed by the arbiters, and wants both writer's 
and witneſſes. | Anſtwered to the fu, Anent che preitstions enjoined by the decreet, thar 
can import nothing, unleſs he have a diſcharge; and as to the nullity, they had by the 
ſubmiſſion power to prorogate, and the acts of parliament «requiring wricer's name and wit- 
neſſes relate only to probative writs betwixt parties, but not to writs of perſons acting by 
virtue of an office and truſt, ſuch as arbiters, and was ſe found in a notary's ſeiſin, 26th 
ord Johnſton contra the Earl ef Queenſberry; and gth December 16 35. Earl 
of Rothes contra Leſſie, where the Lords ſuſtained à decreet-arbitral, though it wanted 
witneſſes; and the like, noth December 1632, Hunter contra Haliburton. Replied, Their 
faculty of proragation was but a delegated power, and ſo they could do no more by virtue 
Of it, than the parties chemſelves could have done; and as they could not prorogate by a 
Avrit wanting writer's name and witneſſes, ſo neither could the arbiters. And as the ſub- 
miſſion would be null without witneſſes, fo will the prorogation be in the ſame way, it be- 
ing upon the matter a new ſubmiſſion, and the immediate warrant of the decreet-arbitral 
following thereen. And as to the decifions cited out of my Lord Durie, they cannot in- 
fluence this caſe, for the ſolemnities of writs were not come to a conſiſtency at that time, 
but were fluctuating, and can be ns rule now. Several of the Lords thought the proroga - 
tion null; but being of importance, they took hold of the firſt alledgeance, and allowed 
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having neglected, he muſt be ſtill liable. The L 


ds found it was not bond fide payment. 


paying:Drommont's 
gainſt a former decreet preferring Smith, on thir two gon 


er to try the matter, and puniſh the extracter, if guilty. And as te the ſecond; the diſ- 


cChaiming compearance either by the party or Advocstes, ſo as 10 looſe decreets in foro, was 
of the liighett importance, and moſt dangerous to the ſecurity of the leiges; and therefore 
was mot decided ar this time. See the 1 irh December 1678, Grant conta Mackenzie. 
Fi s. 1750. Laurie of 'Mixweltean contre Gibſon. Sir William Laurie of Maxwel- _ 


oun-purſaes John Gibſon of Glencroſh on an old decreet. arbi itral pronounced in 16: 
.cerning his father to pay 1300 merks to Maxwelroun's father. Alledged, This being a de- 


«xeer thirty ſeven years ago, and never heard of till now, and being à ſum modified to be 
paid by Gibſon, vaffal to Maxweltoun, for an entry to his lands, and for diſcharging by- 
gone non entries; and it being aſſerted that Maxweltoun pave him a charter, and perform- 
reſumes the other mutual preſtation has been Am 


va 


not readily enter his yaſſal till he pay the compo- 


Probation; b 


e anſwer, what implement or performance had been made of the preſtations 


* 
„* 


* 


There was another point ſtarted, that the prorogation was ſigned on the 20th of October, 


to laſt betwixt and the 15th of November thereafter, and the decreet-arbitral is pronoun- 


ced on the ſaid 15th day, which is without the limits of the ſubmiſſion, and fo null; for, 
though in other caſes, a day prefixed in favours of one of the parties, includes the day, 
ſo that, till it elapſe, there is room for performance; but it is not fo in ſubmiſſions, Which 


run de momento in momentum. But this not being fully debated, it was not decided at this 
time. k was ſuggeſted, That the parties compeared before the arbiters on the ſaid 15th 
day, and gave in their claims, which was a plain acknowledgment and homologation of the 


' 


Proponed ' peremprorie, and offered to be proven. 


* * 


prorogation; but this being only faintly” alledged, it was not regarded, unleſs it had been 


Juh 6. 1710. Lord Cullen reported Watſon. of Sauchton againſt Brown, and ſome o- 
the rs of his renants, for payment. of their rents, crop 14707, and ſome. preceeding reſts. 


HAlledged, They had made conſiderable payments to William Warſon, who was the purſucr's 


Tutor: ue quo non, and likewiſe his factor, and which they proved by his compr-book pro- 
diced; all Written with his own hand, bearing the receipt of fo much victual, and to whom 
hie ſold it. Anſwered, The books were not probative, not being ſubſcribed by him, and 
kewiſe were neither regularly nor diſtinctly kept, but a confuſed maſs of notes and affairs 


\ 


ds they occurred, without any connection or coheſion, neither ating charge nor diſcharge ; 


4 1 


and 
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of the gnation ; and yu cannot misken it, nor pre end ignorance. It is true, as pay. 
. ment 18 molt favoura ble, though labouring und nder defects ? d miltakes, and double payment 99 
odigus 5 yet here he ought to have inquired into the quatities'of his author's tights, wich 


, or only a 


73, de- 


bine inde, contained in the decreet-arbitral, and recommended to the Ordinary to hear the 
Parties thereupon: for the Lords thought, if the ſuperior had fulfilled his part in granting a 
charter, it was'a ſtrong preſumption that the vaſſal had alſo paid the entry, eſpecially ſee- 
ing his houſe fince-that time had been burnt, where the diſcharge might have been lying. 
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r tutor's hand; and Sanchton being minor, his curators. cannot be ſecure, unleſs they de 
. diligence. for their rents: and as this compt-Dock will not. pro Againſt the factor, ſor 
ean operate no diſcharge to the tensnts 3 for though less felemnitles and formalities be 
bhberitor is myor and maſter of his own-bulineſs; bur tutors cannot plead that privilege. It 
i true, receipts betwint maſters and tenants nerd nor-writef's name andwitnefles, yet theß 


po 


mut always be ſubſcribed, as was found 1 1th; Jan. 1628, Rate contra the Laird of Axton; 
and 20th. Jan. a 631, the creditors of Brown z  otherwiſe-unſubſcribe&-e@mpr-books. are un. 

| probative and un. Kepited, That holograph compts all ritten wich the tutor's own 
band, have always been ſuſtained in favours of tenants, becauſe uf their ruſtieity and-igno- 
.- _ ' ranice; and though jenorantia juris nam nem excuſat, yet poor tenants may fafely «bink them 
ſelves ſecure when they ſee their pay ments waitten down” in their gailer's or his tutof's 
pocket⸗ boek; and this was ſuſtained in the cot and reekoning betw int Fletcher of A- 
1 E and Salton” fmce the Revolution, and in ſundry other cafes. The Lerds found this 
bphalogfaph compt- bock ſofficient to exoner the tenatits, being all wvrit ty the tutor and fac- 


J 7: 1710+. William Baptin, fon 10 1e Laird of Airdoch, having denied Jem Be. 
- _chanan, daugbter to Drummakill, be purſues Archibald Buchanan” of Dremmakill, her 
brother, for. payment of 5000 merks contained in a bond of provifion given to ber by her 
- .» a his daughter hall marry . with. the ſpe tal: advice and conſent of Geotge Lindſay of 
Black home, and John Coninghame of  Ballandilach, otberwiſe her bond to be void and 
null z but fo it is, ſhe never required their conſent zabut, on the contrary,” they diſſented; 
aal this gocher being a donstien, it may be given with. what qualities and conditions the 
5 donor pleaſes ; and if not wbeyed, the qualasy cgaſes, 201. fit. C. de donat. ſub modo et con- 
4e. . Hyſeered, That marriage is avourable,:clpecially when with their equal without diſ- 
3 paragement, (as this was) and any teſteictons and limitations thereupon ate commonly 
= rejected as contre libertatem meirimouis, and Ballandalloch (who was only on life of the two 
ànmominate) has Gince the-marriagedetlared his acquieſcence,. and that he has nothing to ob- 
1iect againit it, ſo that his ratibabzion comparatur manu; and ſuch provifiens are not pure 
„„ daonations, but are the effests A pre-exifent obligation from the laws and ties of nature; 
and whatever creditors may; lay again them, yet they are always good agsinſt the grant- 
eie's heir; and ſuch clauſes have been oft repudiate as mutiliter adjefta, and was ſo found, zd 
Decem. 1680, Abercromby cortre the Lord Semple; and in 1691, Hamilton of Monkton - 
hall contra Bard of Swughronbill, where the-clauſe was notantimated to. the daughter, ner 
how to the daugbter, nor ſhown to her before her marriage, the bond never being in her 
ceuſtody, but im the hands af à friend. Provitions to children are juris naturalis, and not 
10'́ be forſeited upon latent clauſes, but only where there is evident -contempt and contra- 


vention, but here ignoramtia invincbilis. plaihly excuſes her. Repliad, The Lords have not 
extended theſe irritant clauſes about marriages without conſent to annul the proviſions in 
Latim, but only to reſtrict them to a moderate and reaſonable tocher correſponding to what 
-would.befal them as their legitim and portion natural, and Drummakill pleads it no further, 
but that the Lords may conſider the condition of the fortune, and the: debts affecting the 
+ Fame, and they -will find this a moſt exorbitant: proviſton; and all that is craved is, that it 
may be reduced guaad excefſum, and brought to a juſt equality. And as to her ignorance, 
= it is offered ta be proven ſhe knew the terms of her father's bond; and BaBandaHoch's con- 
3 ſent ex poſs fads is of no import; ſor he-whoyuſtly refaſed his conſent before tlie marriage, 
wen the thing is done without his concourſe, what is the remedy but to make the beſt of 
an ill bargain they can? The Lords repelled the defence, and found Drummakill liable in 
the whole tacher, and refuſed do modify it. If the had married to-a pid perſona, or with 
great diſparizy, the Lords would have takem it to conſideration. © 
3 Jah 14+ 3740. Gilbert Grierſon of Chappell having contracted many debts' near to 
1 th yalue oft his eſtate, and adjudications being led for! the ſame, and purchaſed in by John 
Meilſon writer in Dumfries; upon a ſtated accompt betwixt them, Gilbert grants an abſo- 
lute irredeemable diſpoſition of his lands to Neilſon; but afterwards he grudging that there 
was nothing given to himſelf, there is a ſecond tranſaction, by which Gilbert and his wife 


poſition, and Neilſan gives him a liferent-bond. of «penſion for 

of n Sterling during his lifetime. Gilbert being adviſed by ſome that 

dae was over neached in this bargain, raiſes a reduction and imprbbation both of the diſpoſi- 

 _  ., tion. and ratification, on che grounds of law after - inentioned; and becauſe ſuch proceſſes 

came nat quickly to be terminate, therefore he raiſes à ſummons af aliment againſt the ſaid 
e —— for modifyiog a ſum to him in the interim till he could bring his reduction 
A0 à concluſion, and. inſiſts, on this ground, that, by the act. of ſederunt i go, no aliments 


. 


_ . of -new ratify. the former diſ 
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. xitor had no more to do after he has ſold ins lands, but to raiſe a reduction,” and crave. an 
prevail; "and the bond of anment * } 


OO 3 
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Fee 
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moveables. She being the firſt deceaſer, without any children, Helen Hunter her niece, 


ia 1652, when Sir Thomas's fortone and eſtate was much increaſed, there is a ſecond cou- 
tract entered into, innovaring the former; and, leſt it might be pretended to take advantage 

of her, Mr Alexander Hamilton her own father, and Mr James Hunter her brother-in-law | 
are Expreſs conſenters, whereby ſhe is provided to the manor-place of Moncrief, parks and 


. orchards, and to 2000 merks per annum of liferent; and this ſhe accepts in full contentation 
And ſatisfaction to her of all farther liferent, teres or third, and of all ſhe can ask or crave, 
either moveable or heritable, by her contract of marriage, or any other manner of way 


wWhatſomever ; and thereby renounces all further liferent, terce or third, upon which ſecond 


dcdontract ſhe was infeft in the lands of Moncrieff, and: ſo has clearly excluded herſelf and 


ds acknowledged, that the clauſe founded on excluded herſelf, in caſe ſhe had ſurvived Sit 


1 Al her neareſt of kin from any ſhare or intereſt in Sir Thomas's moveables. Auſwered, It 
Thomas, her huſband, but is noway calculate for the caſe that truly exiſted of her decea- 


dig before him, for her neareſt of Kin's intereſt is neither renounced, extinguiſhed or diſ- 
charged by that fecond contract: neither does her accepting the new jointure renounce 


e omilſo, or her acceptance is only declared do be in ſatisfaction to herſelf, an 
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"their claim, but that event is wholly unprovided for, and fo *caſus omiſſus babendus eſt 15 7 
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; 2% 1 4 boandefgned to -exch e ceparors, 9 be] * fe amed and concri. 5 
8 ei n thir tetms, tht: the: oe any thing could fall either to herſelf, in caſe of 5 
2 dee her huſband, or to ber enteuturs in eaſe ſhe: happened+to die before him; ang 
theclauſe nat running in hit terms, it is impoſſible,” without fudverting our fixed tiles, to 7 | 
Web: 4 „ make the one" che te compitchend the other, Where it is not ex preſſed; and the” clauſe bas 9 
* 125 | 5 n exception of what a kan c ner by ie deccaſeof her father; and there being no 
OE a exceſ tion in fayoors:of heriexccurors; it is plain there was no deſign to. exclude 7 5 5 5 20 0 | 
r AA Replied,” Allthia reaſoning is Gpbiſtical, and | 
. „ Kontraty to the deßign and meaning of the parties-contrafters ;; F; "which Was plainly . 
pp 1 8 Ns r the firſt cuntract, unc ſubſtitute a new, more ample. Jointore in place of -the for. 
5 5 15 3 -wikich is as fully renounced as words can mike it and it is abſurd, to common ſenſe Wo 
F 5 to think” that Sir Thomas/Moncrieff,- who was ſo anxiouſly: careful to prevent diſputes be. 
1 twirt bis telict atid his heir, would leabe himſelf ex paſed t_ be attacked to divide his move. 
3 5 | 1 eſtate, and give of it 10 his wile! s exccutors in his own lifetime, and that he would put 
IF them in a better condition than his own Wife; that he-wpuld ex&lude her from any part of 
5 1 1oveablesz; and yer leave himſelf open to be har raſſed by r exechtors, 3s ſuch a Win 
* 25 1 5 Sous never enter inte a rational; man's head. And though-the elauſe does 
"4, not nominatim ex clude the etecutors, ykt verbu nen [ont captenda-nec-Fudaice inter pretanda; 
5 Pork, $i © and. what other ſenſe can theſe. words ole her renouncing all right any-manner-of way? ad- 
5 25 . = but to ſecute Sir Fhomas in oningm/ eventun "and to. be a hn} ſerdement and total re. 
nmuüsaeistien, The Lords found the pärſuer, as exgcntorfand ncareſt of kin to Sir Thomas's 
1 5 firſt wife, hau no intereſt in any patr of his 757 . 1 ſecluded: by ae ler. 
. 5 | cons contract. Vid. infra, "29th July" 7 10. bf 5 ff. OSS. 
. a ſecond point A0 by rhe purſuer, but ing Hy: Aadired.+ was not 
3 e by the Londs at that time-; and it | nate ag that: the ſecond contract” being en⸗- 
; 55 4 8 tered ato . ae mati nia, it Was dong tie 2 wer Linum et urorem, and; could; mor impair nor 
8 1 6 he matrimonial ere: 7 oxtlived: 2 hulk Zan 5 de won ee fallen o 
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8 0 yo Jah 5 14 ifs 1 „ halm w 5 . 0 Ly 8 8 TING Bp tiers: being heir 
3 317 + off the! end and: milto f weer Banehife,” "ſhe; abgar . 8 of tern, marries David 
3 75 y Lotd'Strathmore, withour, the knowledge! of her mother, who 
1 oF S then alive; add; en months after he marriage, there is a à contract drawn up, 

. 7 ere ſhe: rat Hawn to him the forefaid* lands amine dotis; and he, in compenſation, ob- 

8 "ig es himſelf to have in readinefs ſix chouſand merks of A own; means, and te take it to 
3 berg Im liferent, andao the bairns in fee, but does not ee her-to the liferent of ber own 
; _ ” 5 © * Re gives her the liferent-of rhe halt of the e ne huſband being in great 
debts, and. unable-to. ſatisfy; them out- of his own means, the gives: his ereditors infeftment 
F ont of the lands he got by bis wife ; and co to itlich and caving children, his Wife can 
. 8 55 flad no eſe &v of her Ralph var of hich-to fake ber ikerent; and the creditors entering 
do het fands, and debarring her, he raiſes a reduction of her contract of marriage on-thir 
two resſons zo, That it being entered-into'poſterior tothe marriage, it was donatio inter 
A . uxorem ſtante matrimouid, and ſo revokable by her. 24d, IThate it was donc by her 
VV minority, to her enorm leſion; and in a moſt clandeſtine manner, Without the advice 
. 3 ok he mother, or any of het friends, and deprived her of the properiy of her own lands, 
RT 8 2 1 ſo much as'reſerving the lifetent thereof to her, but dilponing the ſame to bis cre- 
EE. - ditors, fo that he has left nothing to her to uſſect, exce it be What came by herſelf. An. 
= _—_ ed” for the ercditors, to ei reafon, This can never be called a donation. ante ma. 

Arno, bot has all the privileges of a conifact entered inte before the marriage. To the 
; eco ws Uo ry is no rang Yor b can or toone nde mot parti of Their | 
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ien eite a 8 en nt pꝛeſt atians on e huſda 40 fle, as edle W 2 + "LN 
Y : {elf za lay as much for- aint the tocher, when in gr he; has it not to ſecure her in * 14 
F 3 .ciouz/preitations maybe Ripalated-where there is na dſubjeRt ca make it effectual, but 
1 be a ſham. calor queſitus' to ampſe and defraud the wie, and it was really ſo here; - "2 
Heh 6000:mecks:was. animaginary proviſſon no where to be ie ba i Entopiaz neither 5 „ 
is this doctrine new, for on look: inegaalitjes cichthe "Lords reckiſy and reduce the Lady „„ 
Kae Scontract, at the inſtance of Cat michael of Maulfly, her ſecond huſband in 1697 C 
_ andidately, onthe 28th, July 1, Anna Byres contra Reid, aher apm che mae: to der „ 
own lands, the huſband. being eberatus. and fled MEET c A 1 
| The Lords repalled.ahe fllt re4fan, and found it no dhnati jon z but ſaftained: che „ 
» f minority and engrm leſion, and therefore admitted her to literent the lands ſhe: broughe . 8 IP 1 i. 
With herz but whether the fer betten wane. Ae i her children, er ic her huſband's 
_ ereditors. Ifrer her death was not decided; though che ſeemed hld* 
ove the beit-xight- thereto, . or "ak Cs oy We ORs bi VV 5 8 85 . > os 1 3 = 
Jug ig. 4; 71 is NMoncrieff contra Mongo 1 eorgę J ri 01 Sibbe, Finding 8 KY "58 bp 1 
hel very i weak in November. 1707,.B1 er r 1 
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; EF Order tt Watſon to draw Bis teitamen t; 
aud wirhin a quarter of an Hour affer ſubſeribing 1 it. AG dies; without any children. In it 8 ä 
* bis Wife, Cathatine Many penny, Pica mllie's filter, bis fole excoator, wich tre 
bY rden- of ſox acies... Hi. moveables bein 8 of gert elde, near i 2000 Sterling. WM 
* ſhips, Tickets, bY, „Aſobel Moncrieff, his; ker: german, and Brown her huſband, raiſe a _ M8 
duch of this reltamear on ſundry: groups, That ir was not read o him, and he was Es 
Aben ifenſible, and bis jndgment decayed. - The C roi 
3 Aller party, top prove the. way and manner ng which It- wug ſubſeribed, and what condition 3 A 5 
dhe Was in at ihe time: and the inſtrümentary witneſſes, with ſeyeral others, „„ 
1 he Lords adviſed. tho. provarinds this day ; and it being: alleuged, We That mg MM 
1; . Was read to him, and he:behoved-to-be in a great confuſion, being ſo near det. 
At Was anfwer ad, That the og depone # was read 'in-hizpreſencez-neither is their not © 
; hearing) it zead to him relevant,. ſfeoing-1r might be done pits e weis allen in. Roc ae (-o f 
the ſoldiey of hisJudgment, ” his diſea le not being a fever,: which is ſometimes accompani * pe _—_— 
x 0 Wich a delirium, but. a conſumption, zit is known that ſuch keep their qutgment/and ſenſes , 3 15 ig _ 
| do the very latt. Ph Alleaged by the- - tha t of partiamonr 1684, witnefles are required = --- N = 
" wee the-party fabſcribe, bur here none of che witneſſes: but one declare-theirdecing him fan. 
de whole, . be dic it in his bed, and there was a great thrung and crowd in Te | 
doom, chat they could not get hear che bed ſicle, te lock 0 him when de ſubioribed. An- 
_ "ered, They oppone theiteftimonies,, bearings that they ſaw him take theipen i in 4 5 
and begin the writing of his name; though, by his ſlow Writing. and other accidents, They... 
did not ſee him frame every letter; neither is that neceſſary, nor can the act of patliamene 
be taken in chat Itrict judaicel ſenſe ; for there is not a writ! of twenty Where the witneſſes 
Aopen vie the forming of every letter of the ſubſcriber's name; but it is ſufficient that they 
ſes the pen in his hand, and when they come to. fi ign they ſee his ſubſcription finiſhed-: what 
. Af one go-berwixr me and the patty, and fo intercept my view, if that would annul the wit. - 
mot * the deeds in Scotland might be queſtioned and eon velled on that pretext. The . 
© reaſon of reduction Was, That it pe from the depoſitions, that, e weakneſs,” af- 

on with great difficulty: he had figned + Gbges“ and + Mox-” be tt eRopr, as ußn 
able to proceed any farther; and whereas they ſnould have fa no ing notars to ſien for” RA 

him; as ſcribere non aalens oh: infirmitatem;; Watſon, the writer, hough no notar) boldly 
8 the Wriſt, and led his hand till he added „oenrr, the laſt ſyllable. of bi PE 

— Kryame, and-which.differs from his other ſubſcriptions, being more Watſon's writing than 
Auſiverad, No law:obliges any te write out their full name, there being nothing more 
der chan to make the firſt letter of our chriſtian name to ſtand for the Whole, as J. or 
. to (tand for John and Andrew yes the. ſubſcribing- by the initial letters of both name 
00 lirname has been ſuſtained byahe Eords, as appears in Duty 20th Jan. 1631. Houſton; 
a, 14thFeb. 16 33, Grierſon. Now. the caſe here is much ſtronger, having writ George 
. toll dength, and“ Mon? as the firſt ſylla ble of hisfirname, which was ſufficient to at- 
A t his enix will and intention, though he had proceeded no farther, ſeeing G and M 
Would have been ſufficient alone: and us the aſſſitance given him in fmiſhing the laft part 
_ "fit, the ſame is of ho moment, for it is moſt cuſtomary to aſſiſt ohe troubled with the 
Fler to fix his hand, and yet chis was never quarreſſed; and they may as well ſay the 
layicg a book under the paper is an unwarrantable and undue praftice and of all writs 
tellaments are the leaſt ta be ſcunned and reſtricted to ſuch niceries, for they are the moſt 
8 © favourable of all Needs. By the common law uti quiſque legaſſit ita jus eſto 5 and by l. 1. C. de 
. eccleſ. bil magis bominibus debetur quam ut ſupremas voluntates ( poſt quam jam a- 
ud belle non poſſunt) liber fit flylus, et ticitum quod iterum nam neuit urbitrium ; and it is the in- 
drei o humanity veluntates defuntorum offefum fortiri ; and therefore holopraph teſtaments 
een * and a e 8 ſorphye the mY pant 2 19 255 ome” the act of parl. 
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other principalities of Italy, -no-ceſtament is vdhd-with them unels ſubſeribed a day 

5 3 death; whereas here he enpired within a quarter of un bag after his 1 
And mitober ſadneſs,” is not this to expoſe men ic the reſtleſs iwpor 
people abaut Him, wu es Cru 
wen tis wines ue en things of utmoſt conf 


_ -  Jeat it .ungrateful: importunities $he'preventing 
man ing; * as td the afledgeance. that initial letters have been ſuſtains 

wee they cannut ſubſciibe their full names, and have been in uſe fort 
letters as Sir T 


. Think his writing *:GEo& 62;-and; Mon"! would ts 


, 7 : names as well as to Monerief“ And as to the (wow Fe acl LEN his. arm could not 
=p direct his fingers, whoſe e ee, c &. the 

1 ; and che hehe \Mon” is AY 

RY, Wales Wed was too buſy to a a yy and t pratify the wife, 


CT berdlities to b 


| Aupportation be forbid in going te kirk and warket for validating = deed on deathbed, is 
| Daf the preſumptuous moving and leadim 
d 0 the effect of making the deed null? Tue Loe | 
1 bats, ſaltained the ng of reduction forefeid, and found chem both relevant and proven, 
.  -andtherefore reduced the reſtament:” Some called this teſtament am abortive embrio, that 
: "= arrived to maturity nor perfection. N. B. The defender gave in an appeal. 
Dai. 10, The Laird of Ayton contra the Lady. Sir John Aytom of that Uk having 


oF Ae provided hen children to 40,0 merks, - beſicdes the Half of the lands of Kincraigie. Mr 
nt, he ſerves himſelf heirao his father cum beneficio'i inventarii,” and raiſes a reduction, im- 


dis father on the 0 


ſidered, yet che could; quarrel none of them, becau 


_ . not; and in a late caſe het ixt Sir Robert Home and Sir Patrick Home, the Lords found a ſer- 


the narrative it cognuſces him heir of the marriage, by deſigning him heir procteate betwixt 
. OT * Wome TE one 2 nt Welch oy RE all Ihe ſub- | 


379 n two. nota - Minors may ithour conſent-of their. cnrators, - even 3s "Y 
. perſon witaont We es, pe wife bes wake webs authority 
of her huſband:+ Replied; It is: Hot ſufficiem te make a teſtament; ſubiſt, dat me declared | 
his will and inclination, unleſs che fame be legally perfeted;-Jow-mi! e arm with | | 
Cæſar in Lucan)” quamdiaquid:reftat.\avonditm'; and” che Roman Lac is clear on this Point. 
J. ta. C. de de iirum they mug be ſubſeriptinat pt roblrata,” and . 5 C. de az — 1 
empt. they mutt be ir bene e abjolata ; and Alder, 415 fe — bow the | 
ſeuate of Friaelaud annulled à teſtament; where che gtenteſt pan of the name was finiſhed 
traemula manu; and then in medio difetit, juſt as JJC /andAFz"geed-is by us ro. 
pute on deathbed, unleſs he lde 60/days after; ſ0.2 paritale rationis ate@apſentthonld precede = 
the teſtator's death ſome time; and Julius Olarhs tl us. by the ſtatiltgs of Milan and owe 


Or two. . 


wpertunity- of e 
a obſer ves) comealways belt, ſpeed ;'and what mal he do, 
quence in view. of etErnicy; but ſyeeunh. - 

eq of: dice en his body, dy. reaſon f 
e bis poor ſeul; ſo that,” to redeem. bis 

he complies with any ching that ãs demapded; or rather extärted b theſe fraudu, , 


whereof is one of the great intereſts; of 


Wo. 
7 


/Wallace, Lord Craigie, obſerves in his alphabetical low-t ex perror 
have: been: ſuthe) 
Monteith, Montgomery, 


far that might: apply to Moncur," . pency: hor: . 


© witnofſes depoſt 
began to ſtag · 
| part was not his, but 


ns, that. .heicould not have . 


and on the like ground, the Roman aw wiſdy- diſcharged zeltamentary li- 
> given. to-phyicians,” 'becawſe. of their great acceſs and impremons; and if | 


| 25 dying Nai 


din. Tio ſobleribing as criminal | 
0 ds having adviſed:the-depoti ions and de- - 


matried 0 his ſecond: Lady; Dame Margaret Colvil, he gave her a large zointure and liferent, 


his eldeſt ſon ofthe firſt marriage, finding thir proviſions heavy and exorbi- 


Probation. and declatator againſt his mother in · law, and bers childten for reſtricting the 1 
3 proviſions made in their favours; Tuch as the eſtate with the · other debrs on it 
Vas not able. to bear, and as being evident defraud of his mo 


ther's contract of marriage, 
Providing the eſtate of Ayton to the Adeſttſon to be proereate : thereof; whereas if thir 


Aubſiſted, there would be little or nothing left free to him, whit: had ſer ved con a; ainſt 
bligements contained in the firſt contract; and though law' — ra- 
Tionäl deeds given by parents in ſecond contracts, Wet it il never authofiſe nor counte- 
nance exorbitant provifons, which wholly abſorb and ex hauſt the fund-by which the firſt 
contract can ottiyebe fulfilled. Alleuged ſor the Lady and.her-children,”denying:their pro- 
eviſions were rate, the value · of the eſtate and fortune left by ber huſband' being con- 
he had ſer ved himſelf heir of line ſimply 
to his father, and ſo wan bound to warrant all his deeds, ar quem de avittione tenet aflio 
tundam agentem repellit exceptio';, for. by his retour aced (which is' his active title in this 
prqceſs) the 4nquelE-in anfwer (0 the ſecond head of the brieve retours him, that he is /c- 
"Hp et propinguior baeres D. Faannis Ayton patris Ju; 3 whereas if he had deſigned to have 
Entered only as heir of proviſion and: of the: marriage, it would have bore, that he. was haeres 
 provifioniewiriave couratvus matrimonialis initi interdifium patrem et matrem ſuam, which this does 


vies of this Kind.made him ſimply and uni verſallycheir. Anſwered, He a appones his ſervice, which 
__ materially is qua heir of:proviſign, though that reduplication'is not expreſsly inſert; for in 
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ns {82 87 8 oſs 55 3 any ede 1 mY 10 6 mes gebb to ee TY only to be. . 
gehr ok ine 3110, His entering cum beneficn inventariidpeaks-plainly. bis deß r 
1 Mir eNorbitant dreds, for otherwiſe be waoldſhaveentercd- imply, as wat practiſed be- 0 1 0 „ 
fo tlie fach 2 ch act 169 8. Replied, His deſigustion by: tis parents ne de mor "= e 
3 mentioned his: grandfather. and. grandmother; for it relates 10 noh 3 
e e Mm as heir of proviſion; or any i fucoclhon virtue of à contract o 
© "and chough he be veſted with A: double d Haracter. and both concur in we. 4 
has plainly dedted: toſenter-by the e e lineal: heir, adicie baeredita! 
1 qui nec recipis diem nec ch none m, And as tothe third, his bent 
_ frees hig from an repreſentation. beyond che valuc of the eſtate, bot gives. 
lege to make him a-credifor as Heit ok proviſion, ,unlefF he had been ſt 
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hum wo; 24 1 
the act he was bound 'to have regittrate? his. Invencary: inthe: Clerks N W Ahe year oh Ki 5 . 
_ whichhehas-negleQed to do; (0 his making an inventar y can be of ng profit to him 2 EINE 
ö gun cited alſo tdecifions for lim as berwint che heir · male of Livingſton. | F 5 2 1 ba. 

s Margatet Menzies; and Janet Kennedy, Howar and Cumming ; and it was 2 ngcur e. e 
fy.nor law could approve; upon The: miſplicing: ofa word, to dat bim/off from io welt 
. Geda complaint as the father's $ undo Tei edation- of- kim, for ſuch une mths: munter Fe. 3 

7 th the. vat Pro viſions given to the, bairns of. tlie-ſecond. marriage. Phe Lords 


his ſervice 5 FON &way-hcir- of line fon 1 1 
. "refer ite. Thy rot He Eh 4 . Us by Wo Fe 1 "FR. P 5 * 
3 te, Ms Lom t. Muireſk 7 


A 


ae to the Earl 1 Abo ne, 


8 ea forthcoming. Comp e for ine Ze . 
weird n itands ws By in thoſe lands for h her ſointure e 


having obtained a decreet on the fame very dicke and e nliſte 
| ods andiproteitcd.. for ec ef law to the Wld Fache en, . ace ig: 
received in the houſe: of Peers, and execution by: their centibruri ſiſted there 
 protolt:251b February 19 10... Anſwered, Dbat appealihas noivelation- 
fot) thatiwas/adecreert for-the crops:2707/ aud 0; whereas this 18 f 


* being ad idem, it; can be no hindrance: to this: preſegr porſulr. --R 
. Or 


the preſent: Lain, 


e mp + += > 55 
different years, yet che 


ſoemeg and mut run the ſame; fate. of 1 Pari amegtry Deciſions. The: d though, 
wee very:teader of thoſe privileges, e found ein former e ee . 
not ante tœthis cafe, being fors another: Year, an snd:rouldineicher; Rop 
nion, fllt the:p llament ſhould interpoſe their rity's 
Ro... new/ proceſs: for another ef. 


| ns 20-1710. 5 "Ramſay. cone Auchinraly 7 Jgd Watſon being: 10 0 : 


44090" Scors-or thereby reed; hes ſuſpends: ene e he Stent rere 
Les foldiſh caurioner.; but 7 Uerksfolpedtin him, required:aniattefter;-where, „ 
. ing. of: Auchintully atteſtech him The principal dobtur being impriſoned, und feihne, „ 
e the cautivner is diſcaſſed by horning, caption and adjndication, ſo there is 1 ſub· „„ 
_ *lldiary'aftion'ratſed* by Ramſay. Agen Auchincully, dhe atreſfey-forpayment';"for whom 
Ar e alladged, the import of his atteſtstion Was only; ther thy Feautioner was babire e 
and repate ſolvent'at the time of hi- gautionry, which he offers deo prove; and as this ” 
_ " would-liberate-the clerk of the bills, it purſued," ir mutt: likewile e bim, as was found 
ed cember 1697 Paterſon contra: Homes; and de can newer be anſwerable for Wers 
nd eventual inſolvency 3: and, if this Had not been our law, What was the need of making e 
ide get of Sederunt 28th December og that atteſters ſhall beequilly-liable with cuu- 
noners in ſuſpenſions in ſao  ording, "whiewinfallibly proves atteſters were in. in. obli- - 5 on 
9 Ketten before that act? Aſtoerbd, I the ae ee had ſaid no more but that he atteſted 
the cautioner's ſolvency. and reſponfalley, there might liave been ſome pretence fot this al- 
_ lJedgeance; but the:ſtile' here went farther, din and; aͤblige me and my heirs and „ "I 
_ *enttors for the ſame; Which certainly imports an effectual wes eee he:ſhould-pay' 5 
What could not be recaverediof” che cavrioner after diligence.” Next; the Lords have found 
kolden and repute not ſufficient, but burdened them toprove he was actually ſolvent ehe tim 
inf the atteſtation, as was decided 6th December. 1698 Sir Ronald Bayne againſt Dem pſter. 5 
"Replied, Theſe words: “ and F oblige myſelf for che ſame“ are only an exegetic — 1 
aß the preceeding clauſe, herby he atteſted the cadtioner to he Tullicient,” and en go 
no farther ; and bbc there had been no uſe for mak ing the act of ſederunt. The Lords Fe 
by plurality found Auchintully. :theaarreſter, ! no further liable chan to voor That" rhe e 
Hohner was holden and reputowJvent at the time of „„ 


1 * Bui odem die. John Sands gitdleſmith in Culroſs, being debror to Margaret Roberſon and 
: 2 | OM Er * in TRY" aq aan 10 James 'Sclanders Tha, Borhkenner; the y 
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J dk an yk | empetiti or the mai ties, h des 
EN „ Jan ee 3 his. Waker, ee e, by the $oth ac 1 


579,” 7 
| - -. being a master a importance which - requires two. Noruries and four witneflcs,” it ie only 


„„ 9 ſubſeribed .two-Notaries: nod. three witnellts:; and by an act of Sederunt; the Lords 
1 ane declared: A rits abode I.. 100 Scots, 66 he: deeds "of importance. 7 Iſwered by 2 
dene ck now edges his aſſignation cannot ſuſtain for the whale ſum aſſigned, but he 
== willing totreſtriet it to L. add Scots, where one; Notar and two witneſſes-is | in-law 
b-:- 755 © and this Was never refuſed ingthe cuſe of bonds though containing never fo great 
1 * 1 2 ſum and there is the ſame parity. of reaon; te Hud it 


im che great conveyances and tranſ.: 
., - _ anifionsor wric chat: therezis in bonds: themſelves; / and the. rule upon which 


Ahis princi 

» Fe 6, law-is founded, that utile per inutile nan vitiatun, and the ſame holds likewiſe Ay = 
a . teſtaments and legacies, that they sre good: in ſo fur as extends tt L. ic Scots, 
3 4 55 bon 3 more. _Replitd, He opponed the get af 1 erlering them 
e zul, without allowing any rell riction, as was: fopnd wt EY : 
tte + Serimpeour. contra: Watſon, and Athl Nove. A 
|; 5 in 1 was: Pore: $7 ola bet wi. t bonds and alfignarions. thereto.;.” for though the. 
 deeifionstharh; omg donde above ! 100 _ tofubbltquoad. that lum, pet Was 
i Matiduumy whereas 2 ſom in -a bond i 18 di- 

1 3 and ; Ethe: allignation be nuf jw The — hen that retu ms to 
the cedent, who. may exact fit, Which wWholl) ouggügtes cheat 0 | 


5 vo 8 FO *\partiament., And as 10 
. 1 ne "nigh; . 71 85 it is a bac Inference t to 


y the debtor againſt * 
„ but this is a nullity 


en e 2 on pſec = rs Lambs hg 3 his debt, which 


be confeſſed to be in better caſe tan the common debtor. K 


1 muct And Stair has . 
deren ee purpoſe e 1681, -Couts contra Strachan, See -1gth December 1629, 

Eliot cone 8 The 4 HG e dee found the aflgnation good tor! #300. Scots, 2 
| 73 + ted > et e 4 ME be "= lie the Lords drew 6 
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9 t burd ing the feuars ang valfals, t heritors of duſes Within the 
8 3 but their tr decay nig, Ang being ready to ſink under Ahe bur 
3 pends, Selmer. ee paß ing their Ersets, Hoſpital, and 
5 Ng! uu Were not able any longer to ſubſiſt, uuleis they 1 3 te · 


8 1 4 taking; a pro iLthare of the cels; and:the. Juſtices of peace and 
Wo EEO | 5 5 bau ing made a caſt and tbdivifion on the. feuars, Glaſsfoord, „ 
.  them-raiſed a declarator of exam emption and immunity, that they, paſt me- .. 
mio of man, never paid anymore than ale feneflutics contained. in the reddendos of their 

=: charters, / and which bore, 4s 0 alis nere. A euere for the town, that ceſs 
1 EE + 2 a debitum fundi, to which, the prdit 1 184 gu ed which the vaffal having the 

=. demie, wile, is liable, Key fr the fegarvinuſt not only reſieve the town of 2 Proportion 
— 5 for hygones, but like iſe bear 2 proportion eſſeiring to their pr 5 


operties in time coming. 
a. "Ang as:tothepreleription; now:uendo, go it Were trae, tbe'moſt it can amount 40, is to 
eceut off e $ above the 40, but ceſs. being an annual Neſtation it can never prefcribe for 
_ the future, as was: found in the caſe of a tack betwixt awo Glaſgop/ men Toth March 1627; 
1 1 the clauſe pro omni alio oncre,; that ſignifies. nothing, for if that ar argument were 


good, it would exeem then from paying any ceſß all, Which is ridicudus; and and as to their 
= lenity and-fordearance,. it.cannor/prejudge the Burgh; for they ate only admini- 


Py, $ 4” 8 


2 


. egligence. can no more be ↄbtruded than if they Were minors, Replied, 
mt ates. had. palt.memory-paid-the: ceſs, and it Was tmere -oppreſſion- in them to 
„ a ſubdivifion-of i it on their. 


5 ſetiug ebe tradeſmen and other inhabitants of 
the burgh had hĩtherto aſlifted.1 Avd preſcription wagnot only good to berate from 
= art preceeding 40, but e time coming, as was found the Lords 22 July 

634. Fotreſter contra the feuats of Bothkennar.“ The I. rds found the 'rown's vaſſals - 
5 1 to relieve them, of 1 N of the ceſs in time goming,; Put as to bygones, allowed 

= 9 them to be heard, in reſpect of the clauſe in the ſecond act of Parliament 1706, declaring 
A ene collectors not ER cels after three: years, unleſs: denunciation or other di- 


ligence has been uſed. within. tha tetime bien . e favours of the 
a unn. e We 
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rp being 1 to William: Henderſon thete in L. doe Scots by bill, and having retired 5 
oi of the kingdom, he: is opt at Durham, and inge in that Soals amd being Arreſe, . RW 4 


ed by unde ther of his ctecitors, Janet Graham, bis | mother, tranlacts with = Ol 
Jitors. and gives them a bend: of preſentation, T0: produce his perſon at 2 5 
4 day, death, -fckneſs, Lee. being excepred, and that without an 'Expede Alpen- : | 
— — bill or Gt of 'execorion, otherwiſe Jhe-oblipes herſelf to pay the debt. On * ” fl 
1: 33 25 he wa#Hiberated, and came to Scotland; and Was preſented by Fee, 1 
- oe tlie Oe ," wheredpoh ſhe toe inſtruments and went away, and wien the melſenger ha- . i 
wing the- caption couched him, to make him his prilener, he, pulled out f bis packet „ 5 |} 
; _ feats: or declaration under the hand of one of the officers of my Lord rmichsel's ta- . = 
0b, that he was Rited a ſoldier there, and thereon cravedh the benefic of the date Britim 
. 1855 : parliament,” called an det for the berter and more ſpeedy recraiting+efi-her. Miele 7 
| feen Which diſcharge 43 al perſonal execution Again them. pan this; the enger 0 8 
| ſwiſs hin; and: enero Having charged J aner- Graham on her bond of Peſentation, 5 „ 
99 je fulpet Aided on this reaſon, that ſhe had tally: latisfied and performed ber bond, id Pie 5 Ppt = 
_ *ſenting kim without any fulpenfion cr fiſt of execution, and though” he had liſted himſelf a +... 
= er Ver that Wus u caſusmncogttatus, and ünprovidel for; and geither- paſt bill nor ſiſt of ex Þ yy. 
4 ee in the proper received ſenſe of theſe. words, {which isoply legal judicial acts of a ra 
Ye can Hoyer, 8 Fins 1 or that ett gina accident- not comprehended in her bond. 
WW elded ſlie bad rer any implemented ber bond, yet it is plain tad... 
2 | pirie Nor -meaning'ot-the' writ 3 for:thoagh THe pr e — . 
| 12 Was in dr cee to law, an with a þ er-piſtolroRapexecurion, andifrigh FE 
1 "Bayt ' he meflenger; whereas: all ſueh rranſations” muſt be undes ſtood to be entered in. 
to with hat fincerityind” "bonne fe that it ſhall be- ef:Qudl ſebusity to the creditor, 7 vur- of f 
which. he is not to be rricked*tior thammed : and where 1 18- Us bona fades? :Leonſent*"ro 1 
1 Jeu dor "of E Dirham priſon. Sn Für ede engapin 0 vou 2g free | | 
= paFimpediment that may ſtop-your* impronmete, andyou come with-a' chat of eee py 
7 bs Soldier, this is fraudenret Jegy et-contr athui facere : and Whereas it is protanded Ahat themo= —_ 
tler can never be resched, © unleſs Me was necoſlory to the plot, and knew of his being 
Fllted, the Pretence is off do moment; for ſhe Kipulares. againſt: a hilt of exceution,: and 1s not . 
4s Wittim rp an; efrectual top and id as thueh as if it had beer paſt by che Lords? a an 
Pp N pant in A preſentarion'was foutid able by the Lords" in 4 nicer caſe than this, yth n 
1655 oF Bolczen Eitzen of London. contra Sect and Maxwell, Where the debtor to be pre- 5 
ys. ſenred being: impriſoncd medic tempore,” ſo the fißting Him became zmpreſtable, Vet Iniog b 4 . 
$ own fact and fault, the Lords found the bond incurred. Now here Robe ; | 
his Thearecrarion'by his Voluntary mrollinent awopglt the dragons ; et fraus ſus wet. ei nec al- 1 
15 ite 7 debet Fro oneſſe. It was farther” Alledged, that the Britiſh act rohibited the impriſoning fol- 
dies Hot it Vid ot take them: out When in. Now Robert on in the conſtrüction of law 
was 7 -priſoner b. by the - preſentarion, as if he had never bern out; a and if the meſſenger either 7 
== e * 8 tos ee Mp3, 5 ha 8 WEE none to blame but yourſelfr 8 See 
A ng the Ry Was 6 oor by the 0 
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1 to ee the e f rl 9 hs = ang ated: prudently 
1 the Lords thaught her bond not forfeired; unleſs ſhe had known of her eee N 
_ +chat inljſting, which could de only proven by her oath. Bur the plurality found her ac- 
celſion dig 80 concern this caſe, 903 that ſhe did not fulfill her bond, not baving preſented 
Him free of all impediments, with reſpet to che crecitors power over their debtor's n. £ 
10 dis poſe ofhim as fully as they ol have done at che time range 0 him our of] 8 
goal,” and teck this OO OO a RES Gt I ORE 
July 25. 1710. Sir William Hope of . ieee Be. ides hy two fo r- 
el "nolhitics propo againlt the execution-of Lord Gray's, inhibition, and repelled ſupra, 
5 Ms William now el Its on other two; , That the execution did not bear that the meſ- 
4 enger left a copy on the market- erols but only affixed it, which is a; neceſſary ſolemniry. 

tor aſcertaining the heges; | ” Anſwered, These is neither lau nor cuſtom” appointing a cop -.W 
to be left, and the battering it on the'marker-crols'is ſolticient, and implies it was Jett, unle 
Sit William prove that the meſſenger, -witnelles, er party came ex inconfinenti, and tore it 
dee, for then it Would be e 400 3 and to ſhew this objection has n6- foondation in our 
bw, there be only two acts of parliament which ſpeak. of this matter, act 75th 1540, and 

"a® 85th 1587, which only ſpeak of affixing copies büt hot a ſyllable of leaving them. 
; Though i the firſt includes: chip ſecond, ir being impoſſible to conceive, by the nicoſt and molt 
abstract norion and idea of ehe mind, a thing to be Age on a certain place, and yet not 

_ tobe left” in that place. Aut as to che dertiorating the heges, it is well-known that it is not 
he affixing, nor three: oyeſſes that put the licges in mala ue, burthe regiſtration of it on- 

© Iy7F andiitis mere trifling 46 argue otherways. Replied, That this folemnity is indiſpen- 
ne tl is pot . doubt * a- deciin, TRY. Fed. 1990, 2 8825 contra Gor- 
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WE Jas * here PRE als TY i Stand: Sit, 
e 4: Condiſcations, thinks: naked tn: 1 4 75 "nd onttgo ue Was as 0 
8 N "0 ways * zwe athxed and left; and: as leaving alone wok either 
5 8 thouldafliing! be! The La „ by. pluraluys Gi not: 1035 I 2 of: * words... 
; N 8 105 5 5 ens ce py 0 . unless Sir: William found it was fraudulently- taken down, . 
* ; True fend pid ohjected Was That, by ie en Ac 168 , the witneſſes are appointed: I 
oF 5 _ roſſubſcribe-theexogacions ö; and thougllchiswas new: by "eo winntfies; Vet the Execution. | 

44 $4 did not hear that the witgellas had ſigdeg itz; hich 15:88 0 and eltentie! # formality. 
= I Kh, Lene meſſengary extent ions were zequiredt6 be ape with the two initial letters 
5 js BY : of his name, ven on the end of bis an ot pesde, "rhe: Wetton Yehvoved- to. fay per. . 
: Pe. 2 wh _ amp is affixed;” "and when: theſe Words were omitted, the Lo d tound;- 
A Fg ©. _ the execation null; us Hope obſerves,- ti Horting, Home entre Pringle, 2d December "3 
4 W ci and the Ike is opfervcd 'by«Duric; 2 a0 July: 1626; Stewart con Bohanay. And . 
5 tte ile ane the ad of parliament 1686. e and: taking away the fe of ee 
as 2 With ether tignet, hus: 4 75 been, „ and for the more esto f is mz enecutjon, 
| = che fadowirnelles hazeſubſcribed. the mie, Which this exeemien wants. An: 
he Toter objedtions. for Al iht the acts. 1 

the welfenker. bur no le, 


* wats 
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. 
"#656 
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po be 1 reg lie, 36; that the: "wh wed N Mente Execution wWirk 
05 3 1 ae it in the body. of the. execion,y yea" the Lords ha 
bu 1 toiſaſt att an inhibition want . Abe cbres elles as folficiently: apphec by theſe 
3 OE 5 "x rords;{4:rhat- the lettets were: carch why "publi he land; read, which" i lone and e 
ES. E 44, it June, Laien cen 4 Trotter. And chis execution of... 
2 % dd Lcd Gray'#beſpgg to-recenitly/ after the acts, wit, ty") ee 
5 a brennt te annex, 75 155 it i 1 nes chat de and” can never be regulate: B 
ö | | . The Lords Ni Kew ke f We the Wing 
wu ae Fids 29th VVV 3 vow. 
Rr © 1 rr 1 ewe DEE 5 raicy 


00 | bx” is en 5 N bis 3 
syedt Robert Graicy,: and then to Mr ona 

her competitors were old T Aeraughty s.cre-. 

A Founded n a bond or pro tiſſon, whereon | 
ier it faſt * en | 
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6 ſt a ek to an end that; by rbe zd at 
"x 255 8 . be competent at t * ; 
* : 104! . o an other-- Sratuftous 
5 th ir is not denicd:that Bratcken- | 
| . ide is à proſeiſed an . "ae "Tie Alle, bogs! & graroito | 
= 34 - _ N oncrons.caule ef L., 20,00 in ies . Vet heing Noe nel >} 
the a 9 71577 it 18 not probative. © "Ne 


Net, eis known, that 2Braickenſide-all 
fie neuer able.ico fe nd” 1000 'merks, "Hb Tels. 20,000 merks. Anſwered, It . 

1 - this bond and adjudication were tothe: beliobf, of: Bale ende the Papilt; then they AC- 

EP _ knowledgeit: would/fall-under the ack? of patlſiment and de null, rhe-deſign-of that neceſſary = 
Ws. 1 dee en to prevent Papiſts from acquiring! heritage, ee ate ie the property of the 
FA * nation ſceing by other: claufes.in 1 ach, Papiſts Fanhot ſerve heir; and 'though they be 
1 ein for ohe ru cauſes; and adjudy ae; for their debts; ele lege can never expire; but — 9 
7 ˙¼ 't ᷑̃//% fw hats pak eifelled;tbar diligence by adjudication 
ns is not to the Papilt'8behoof, bat exp pfeldty to. Tann sell. A Ploteſtant, as: his 1 75 
. „ e has no benefit thereby, but On, inter les, and Tends his name for a 

Protestant deen 


BY hich. noways interferes With the: denen 0 the act of parliament, 
, but-oply torprevent Papiſts/ having - imeret in Pro- 
pere ehe; and: no part of the ac diſcharges the employing Papiſts as 
tete cheperfontor whoſe behooFic is being the .ohly--4ra8; proprietor. And though 
is fore ſtop the exp iring of an adindfestion f in the perſon of 4 Papiſt, yet When 
cCopveyedto n Proteſtant-it expires withip-a year After; ang though! altdifpoticions-to._ cloy- 
R ſocieties: be;nall, et they aremorido* mull bu they accreſce to the next 
/ touny: the Adlodicst ion be null in Braickehſide” 8 perſon, | 
„een walleribugh ſubſiſt, being now anmieten to a Proteſtant. Replied, That 'law 
 ___  - wilt not Jo /much & allow 2'Fapilt to be employed: in ſuch truſts, for the law is not in co- 

_- _  +pullarive germs; but coticeiveddigjunaively;, 3f che adjudication!: be either led by a Papiſt, 
1 ot by 4 Proteſtünt for his behoof: Jo it is enough! to fay it is Jed at his inſtance, though as 
1 tt the alternative it be not to his n behdof. And When can a Scots Proteſtant be ſtrait- 
ene ean he not find truſtees without pitching 8:4 Pepiſt ?. Beſides a poſterior clauſe of 

„ act cleats up this doubt; fort dilcharges Paptſts from being Cha plaitis,/Schoolmaſters, | 
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- aNOMPES. 8 Bi LES IH Ne SY det 1 
be having made his eſogpe, Haſwell purſdes the Magiſtrates by a-ſabſidi ry a&tion to pay the ” 
an, yet you mult call the Magiftrates, ets whoſe: «dniniftratioh the Fault Was „ 


fene, He is conperacd with none- baut thepreſent Nlagiſtrates ; and if they pleaſe they — - 
recut for relief agaiuſt their pi fedecefſors; ; «but it kas been found, this a e e 
not ſtop their being decerned. "The:Lortk vepaleduhis defence. - 5055 Altedged, This action 

ting er delibo vel guafh, being either the. fraud · or fault of the Magiſtrates and their goaler” 5 
that their priſoner eſcaped, either dolp or lad culps fu doe . * E . 


. 7 5 1 on mn W youu thereto, - 


5 -nuneiations 4 8 e were 15 4 panty as to th 
__ -fedtsp the Lords found they fell not under the indemnity. 

Lords likewiſe, W this Jeng ak Lo beg NON "The fn 
= {ah 27447101: Lacd Forg Ne ined einm en ww Cabrera n e 
Chant in-Ruean, in May 170i, diſpenes his goods and 255 to Jeske Erne bis e . 


: . children; and particularly of L 


che äppoint þ4he legacy to arcreſce.to e homme the a s Prother, with anus | 


2 rent during the 4 not payment. I. 
nytheiE. 40 Setfing: was left 5 "whereupon Robert Neilſon. 


out hearing flom James, to whe as 
. ' ſuppolidg his right of ſabſtitution:now exiſted and took place,; in regard James the firſt . 
ſiitute Rack mon claimed his right within the fever: years, and ſb had forfeited the ſuime; and 


7 "The i grit legatar's right is notirritaze nor fallen,” becauſe the ſeven years cannot run from © 

the teſtator's death, but from the time he got notice and information of it: but ita et, 
* produce a letter from him, dated in June 170g; from Maryland in America, bearing that 
hechad ac 
hach left him, of his death, and the conditions annexed to it; and if 


* 


Were abſolutely ne- 


ptineiples of all laws, that fo long as he was ignorant of che conditions, it was impoſſible for 
bim to puri the ſame 3 for non dicetur condittd defeciſſe ubi condition purere non potuit; and 4 
Vou Mr Neiſſab, the next ſobſtitute dupht to have ſent him notjee thereof, and not ſuffer” | 
] the cime to lapſe ; and if you have taken that vantage - of him, nem deber er ſuo dels” 
 - lucrariy nor have benefit ariſing” from his Own fault.  Anſevered,” *Fhey are founded in 
ide preciſe words of the legacy, Which gvesshim ſeven years” ro claim his right; and that 


_ Fate him, but it was inchmbent on you, Who pretends right te the ſame in the 2d place; 
ang 1 can ne vet be in tuo to pay tilleit' be Sete ved Whether on or he has the beff right 
0 the principal ſam. | Tlie . Lords eanſidered this caſt to be decided ſerundum bonmm et 
Kaum; for here is a legacy left under two conditions, che firſt is conditio caſualis, and the 
other poteſtativa. The firſt of his getting information dd not depend on him, nor was it 
in his power.; the ſecond, of f his coming perſonally to ch im the Jepacy was <leafly'poreſ- 
ati, after he came to the knowledge of it, à competeht time being allowed for the dif- - 
1 8 was at; and it ſhocks natural equity, ſor the ſubſtitutè 0 raf ſp at the advantage of 
bis ab nge und ignorance; and he Pesch remembering e caſes che Roman law 
igtroduced a remedy by the cantio mutiana, whereby: ele ty Toond caution to refund if the 
Sending failed; therefore they allowed James yet a year W'retorn to Scotland (in reſpect it 
= d take a l to advertiſe him 4 in ie few! e N 9, claim his le- 
Mar H. e | ; As | | gay 


uh 26. 1 10. Haspel eite ce eee telbaoth of Jedburg thy 1 5 5 | 
- ddhts/ Alleaged,” i mo, This did not happen during dur time; and: though we be liable Tarione . 
mitted; for they may have defences-to elide therpurſuit which are unknowh to vs. gr 4 


with the burden of ſeverel n 0 pot friend and 3 Bering n 2 


the expreſs quality and condition, "hit the fad James debe den Sar. 4 be ſroeld, Meer E 
2 getting information of the fail ſegat Years” 9 
akter the teſtat or x death, and den ge . en ve "Bit Wg f tust, then 


$ he. teſtstor Mes ina 701, and the ſeven years elapſe with- 
being devolved io him, he Purſues Janet Courter to pay the legacy to him. "Mledged a 


dentdly met there with a Scot man, that had. acquainred Mm of what his uneſe 7 


2 ceſſary he would come home and receive it, and deſired her advice: and it is plain by the * 


being now elapſed, eſt locus ſubſtituto'; and it ue not my province; being debtor, to certſo- ? 


wr. u Ds 8 Sx is ; 18 $101 N. "I £ "nt. 1 
*— Hains, chem 4. this diſabilſeg ill reach att The Lords": 15 „ 
5 2 . looſe. 5 1 8 5 found hi ache walls thou it "had een 1 
I 135 1 CP a9) 3 1 1 3; Foe: 3 TI oy 1 7 wh 5 + o „„ 113 
be 6 edibebis RE: 1 Sw em be Fi Irie, mes: tp to the banden 0 
paſt of cheir-unmereiful {anguiaury: Jaws; and . 95 rience- fad ni this - xl | 4 
for ſecuting che government, bogh Aa and d againſt their vigil, * and-unwearied- | Lo 
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Ep K Aefe I Jand to his two daughters, and thetheirs of their body; and for eee 
1 5 tot: mooey randertaken ſor him hy Mr Patyick-Bell, ' be, failing ** his two daughters and 
1 . their hejrs, diſpones-the'acres 10/the ſaid Mr- Patrick his heirs ind Agnes, He reſerves 
. dis ox liferent; und dg cafe ans” or hangareduced to po her ey. a power to diſpoſe on 
— 4 part of the-acres for. is On ralict; + On the procutarory both The daughters/and Mir Fa. | 
I £10 15 Hs: are infoft movinatim...|Macgaret,: one of the e K «married ! to Mr Hugh 
. Mee, ſhe in her contract of £ marriage. in anno 468 % Cif es cheſe acres to her on J 
| e Ali, hut in the fir ſequent; clauſesiit {evins to be teſtricted to a liferent in his 
. Vor cleutiag vp this-dubjaty\ there is-.@ pew Uipofitiem given by her Sante matrim;.. 
"wy" ephveying the fee ofitheſe ares to her huhand, The ſaid . argatet eceuſing With 
out children, Me Bell as the next ſubſtitute, and ſtanding infeft, pärſues maily and duties - 
ee the tenants and: poſſeſſors aaf he seres, wherein compestance is made for. Hugh 
 *Muir, 4 ſon of che aid Mr: Hogh's by another Wife, and Tounds en his-tather's riglr, that 
_ Margaret- being: undoubted fler, ſhe had diſpoged the. ſame to his father in her contract of 
marriage, 'arid-eau/e dotts-oft fawarabilis, et in dubio Pro dete 4% reſpondendum ang a tocher 
7 (w never be talked gfomimous'; and. if-any: ſcrople' aroſe | 
8 fromthe uncſear caneeption of the contract, the miſt was fully: diſpelleck by: A fecond dil- 
, e nonddcus er zjecfuris; and his dal ing a Pmul. 
SEES Lanes 0 with the inſtitutes was moſt vnwatrentable,: he hat ing no right). till the failzic 
ene, lecided. 14 Jau. 1663, Beg ton, Nicolſon. 4 And here: no other could 
3 2 Bar but either his father, dor. the eirs of: the marriage; ut it were abſurd to ſuppole 
. pendent, and hanging! in the clouds ay till an heir of the marriage. ſhould exiſt, 
-' _, which dei eee ro. the principles of law. and the current of our deciſions, 12th 
TREND December 1665, Pearſon. contra Marti L and Jan. £4668, .Joftice. contra Stirling: 80 
ſſhe being abſolute and ilmited Hat,, and. under no ohibitoryclanſe, What hindered hes: 
. S ratiqnal weed. in favours of her haſband, -  Gaibng ehildzen of: xr body. 3. and to prefer 
EE Huſband in chat caſe. to an-; extraneous kadſtite; 5 as Was: found | by. that famous 
„ and aut : December 1680 Anderſon: contre Brace? And, 6%, Mr Bell's 
WW fokthiwrion were. ONeraus, - hat” lays wo-reſtraint'on The Gur, to impede them from 
2 deeds e, d Was Ao; found in a mutual tallzic 14%; Jan. 1631, Sharp 8 
q z and Preſident  Newron, Reb 168 5% Bonnar contre Arnot, tells, the Lords 
5 3 2 Aobltiention of. 300 merks evacunted by #lepacy, of a perſon that Was mi- 
* * ber, ee for Bl, whatever may be pled in gratuitous Tubſtiracions,. On made for 
5 4 et love and favaur he i wiſe in that caſe; for This wah Hfs {purchaſe, and he had bought it 
2 his money, 1 was areal emption and-vendition, which mult not claudicate and ſtand 
2 on; che Will and, arbitrament of the ſeller, Bond des contrafiuum will not Alow ſuch an 
inequality, not PS | 0 the. firſt inſtitute to Evacunte anc tude i it, Except for moſt neceſſary 
es. Muir's contract of mari; s char as he fun can make ät, and 
1 - gives him no more bot 4 pure Hferent... Xa he ſubſequent -Siſpoſit tien is donatio inter virum 
3 2 aroram ſtante matrimpnia, and ſo could never;prejudge the onerous: ſubſtitute, and itrefra- 
EE bly'der qnftrates no more to have been intended: by the -contrac but afliferent, elſe what 
n the 2d diſpoſſtion? and by ſundry decifiens the Lords have found: that voluntary and 
e deeds. of inſtitutes, cannot evscuste onerobs Wblticurions, as. 3 1ſt Jan. 1679, 
Drummond; nd joth Feb, 4685; theexcemors:of Mortimer contra the callege of Edin- 
| boch in Prefidenir.Falconct's-colle&tion: and .more-Jately-15th+Jan. 2697, -and. 48th. No- 
veber 16, Yorkſfon-againſt Burn and Shiels, bete the Lords annulled a, minor's teſta- 
met e croſſed her father's ſubititution, and found ſhe could not prejudge 3 „ The. 
Lords-in-this:coſeof Bell; and: Mut faund by plurality of votes the daughier's 35 diſpoſition ; 
| e not prejudge the onerous Jubſtirute, 5 fo preferred Bell to the acres. 
r y in this day to theBriciſh 'Parlia- F 
> Mom © monk.) ins, One by Sir Williem Hope of Baſcomy againſt the A e ſuſtaining the 
YL execution 6f the infübition, and repalſing che nullities, mentioned | ſupra. 25 July 1710. 
2᷑4g. Johnſton of Garmoch againſt dhe interlocutbr uf the lath current,: mentioned ſupra, 
Pig finding, the ſecond contract palſed berwixe Sir Thomas Moncrief and his firſt lady cut off any 
5 W ende. her executors had to. a.ſhare of his mov enbles or conquelt. 3 io, The third, was by 
Donbar,. ſon to Sir G. Dunbar of Durne, againſt Colonel Erſkine, about the furniſhing, 
_ advanced to the forces, of corn and ſtraw; inithat hire. 410, Marion Inglis againſt Jean 


Alexander, relict of Alexander inglis Brewariin Edinburgh, 'reclainiing againſt, 19184 Lords 


3 52 pa 9 nh # "I fad N 1955 N FE TH her uncle to her. 
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þ . parliament ; and therefore craved: liberation, A 


5 e 40 detraud his cteditors,; neither got he any, pay, nor muſtered With t 1 
. a ee age of bo, after. Which. -0ne< can do * {ſervice in an army. ; Replied, He 5 : 


_ * 


* payment al the ſame. _ Leckie, upon hewing his a 


they relying on the faith of. that right, Which Menteith. eat 
E a a forthcoming; 


k "the albgaution. AMledgedfor Mometth,. and the other creditgr 
1 -ing a total afſlenationof the. whole ſum in their dobtotsꝰs 


which bote per expreſium,” that it Was | 


„ dots ; 


could admit no other e „ — animo . ed; and chat — 4 
2 - deciſion, 24 July 167 3, Street and Jackſon contra Maſon, Where an ipfeftment givenby 
hic to his ſon, did not? hinder their. aceeſs to affect that eſtate + And the like was found. 

= 4th: December 16.7 3, Reid againft, Reid. + Anſwered, All: acceſſion of fraud on Captain Don- 


X © - cation 10 be his? Nailo moda; ſo it is Juris iudubitati, that perſonal back bo 
| rights, .rettrictiog and qualifying ahem ay till they be 3 Foy: . 1 Wntea deer ane 


_ i the felt caſę, it is reputed pars contracius et pattum incont ntinenti ede, and k 
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1 in July laſt, 1 yeb-one 3 7 1 bad | 


tion, and 
be bim In priſan; though ne batl intim ted to him 


fiene and exemption by the: Bei. 
and the nicfſenger” to be puniſhed. 
Agaverad, He was not in the regiment's livery, nor wore any badge of at; and i id vas A. em 


— 1 


ied-the tcttificates--of . his on-raKing, and his f The Bord ds ordained. him 


D Po ſet ar liberty; :and the melleuger.co. anfwor-befoxe the Oran on the bills for 10 N <a 15 
met, What inclinedhe Lords to this was, that i he Was going but 0 Dunſe to: vote as 
aA ftecholder in the election of a member for Berwick re 5 

tion and Kopped; which dfratagem the Lords thought was not to be 6 and there- 1 
JP foro otdaincd trial to beaaken at the m. 
Wobember 8. 1710. 


lenger. who.was his employer? 


Une bond. the Captain aligns it 20 Nr eee erkie of Duſhers, A q es þ 
back bond, narrating, that he had-recoived it fur paying -L. 16 Sterling the Captain _ 
dim; and queadahe ſuperfils alligned, he ſhohld 1 retroceſs er refund it, if 25 received 


| ignation, ind concealing; 1 that he was 
under ebaek bond, borrows money from Walter Monteith merchant in kondon, and — 


$ arreſt” in Calzean, 1 hand 


pears, and produces, Lec ie” s bagkbond * abe ſame date, and b. 


+ Gch the allignation, and craycs preference, inſofar” as concerns the remanent Show the 


I. 160 Sg, wherein Leckie $-cregitor to him, and Was | the Bonk, 


naluram Khow of. any latent clandeſtine. back bond contrived 
* ſums advanced eg di 
not- bare, general narrative of -0ncrous . b be hows, 


4 dc = 
rage ſuch; finiſtrons 


6-2 diſcharge ofa bond: 


practices, as:4th December 15 The 
of the ſame date with it, was ſound. r 


t is denied; and is here any thing more uſual; chan for creditors to allign heir 
e to one perfon,. in order that he may adjudge for them all; to ſave: expences, and he 
grants eadh of them a, back bond; 3 will. his creditors pretend the whole ans in the adjudi- 


the back bond has no hee againſt ſingular ſucceſſors,” 


all aſſignees, vas has Deen oft found, : ee July 1676, Gordon 5 15 — 
Crawfurd; and 5th Feb, 1678, Mackenzie againſt Watſon and SteWart, "Stair is alſo clear 


: In this, point,: page 370. and ae 106. And the backbond has the ſame hog 
effect with a coigpenſation, or a diſcharg , which will undoubtedly m 


i the allignee, and fo will the: back bond. d Douglas, and. found — 4 
had no; farther intereſt in the total We ercept in fa far as he was creditor, aud 


_ 1 thatthe- ſuperplus was Douglas's; and Leckie' $ creditors, by. arreſting, had no right there- 


db, neither. could it- be affected nor reached for his debrs, but ſtill belonged to Douglas, 


the cedenr,. and that the ack bond een Leckie's . ſs lecelſorz. Whether legal or 


4 r. 


tent rights, but the deciſions were ſo pat, there was no remedy. It might deſerve either 


"and was picked up by this cap. 1 


ſaſpend," where Captain Douglas cem. 2 


4 / 


Ayo regi=- | 


«a 5 
% . 
* 


| 6! he«Lord Dun. ptobationer r reported Monteith a ainſt Pon las and. . 
2 Leckie. Kennedy of -Culzean. being debitor to Captain Trang: Es ug | 5 


| ip chat parties wight- be circumveened by ſuch -_ . 


IO e or act of ee that Ne thould be. rogitered + within 3 
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_ themſelves executors-credivers'ts him by the C 
+ the: Earkasantromitter with k 
wachs ee bete; Four citation, und it is egi 
0 Niere can be no bona Hades zn 


5 | = be found here 3 for it is a Scotfchun not dying in Engleme 


. 3 men dying abroad, were the-only competent 3 


— * other creditors in Scotland could never come to the Knowledge of ſu 
©  =this:would defeat that excellent ach of ſederd 

ig within Fe wogens zo be per 

5 1 it is always Telewarit to 


| mere f. * Same 1 bY "ploce where he dwelt ante miltiam vel expeditionem ab eo ſuſceptam. 


8 ee E deig called int h 
tele citations axcidenter ariing. from another proceſs. * F 


; x . tb ons: of; the ordinary Lords. 2 n REA „%% SC on Tee 5 EF, 
x 2 „ Nowember1 40 0. Adarß not contra Borthwick 5 Fallehin. "The Lady Ker "3M re- 


TSS 


days F ter Nie a revent many miſtakes 3 whereas, at proſent;there is 
dut the . br ee of the granter to 98 W „ 

Eades die. Tie keported Rope, C c 
miltoß "Muirhead ol Steinfan Ravin g died in Hlanders in 16, the: Eart and Colonel, as 
His laperior officers, intromitted wich e money and effects. Hamilton of Withaw . 
_ creditor 49. Fim takes Got letters ef "adminiſttawon from the prerogative court in 
and thereapen Ubtains 15 yment of his" gdebr” 
Baie; Hope PCs. a ( 'Blan 


on-thar title from the Earl and his: Colonel, 
tyre. farm, an other Ereditors tothe ſujd Muirhead, "ali - 
ommilferics of Edinburgh; and then purſue 


their debfor's e 


mt natural equity, 75 fal 
this cafe,” aming⸗boch its neteſſay requiſires, Foz. probab'e 
ignorance: on the: payer's; Ace, s and a colour dle-ritle on che receive Fs; none of which is 40 
bot inf Flanders, having no 


effects, in England di 


n Engliſh adininiftration © 
dan 5 mort: but the Comm aries of Edinburgh. the communis patreato' all Scorf. 


zes thereto. 2, Eee the) prerogative | ; 
ce bad: been. a forum kom pennt, vet voluntavy. 23 wos both collgſive and: unwurr. nr. 
there being neither judgment, deefee nor ee obtained e them; ſo that tl c 


h. a <ontrivance;; 20 Y 


22 poſſi. 4 Anſccerel, „Whatever defect there” may! be in 
afſvilzie. the def 


3. D. ad nnicipal. e 4 Ale pm domitilium habet ub Ripendium 


erſeded-to dererniine the Earl's bord” fider in paying, till Withaw the admi- 
e brought intourhe 


the field, to defend himſelf, Wh would lay the whole 
Jt ut allowed-WWiſhawe o be heard, whether he be obliged 


örts, my Lord Dun was E e dr 


| wick of Je nftonburn, cakes the gift of his eſcheat in the name. oſ. Mr 


Kabert Arburhaat;: and purſues the Commiſſioners of dhe equivalent u deen 


he had'given in +0 the African company.” Borthwick of Fallahill,: who had 


1 ed the Major's filter,” compears and craves preference, on this ground, At he had 
9 — himſelf executor creditor to the defunct, before you- taiſed your "general declars- 


tat, and. fa-is preferable in law 7 your gift of eſebeat, though” prior, being only of the na- 
tute of an aſſignation, Which Is never Complete till intimation, which, in this: caſe; is by 
Wo declarator ;-and 1 having prevented you by. my intervecming - confirmation, 1 
muſt carry the luby 4, Alledoad, in gore jurit 
immediately upon the denunciation ; and of old, the treaſurer (without ar 'declarator), 
iſſuedd out lextets of intromiſſion, by which he ſummarily. intromitted with the eſcheat - 


Js 


creditors. who: had done diligerice before the caſualty'of eſcheat was pifred; but after the 


gift, no dil gence. was 5 which is the preſent caſe in hand, tlie confirmation being 
try has obſerved ſundry: deciſions, where do- 


eight months ſubſequent to te gift. And 
mags 40 eſcheats have been eerie: to uppriſers, annualrenters, arreſters, aſlipnees, Oc. 
Where poſterior to the giſt t and Stair ſeems #6 $6-ofwhe ſame. opinion. And whatever un- 
favourableneſs may lie againſt 1 lucrative” donatars; et here this gift is for a moſt onerous 
caule of debt, and ſo in pari caſu qudad that with the etecutorcereditor,” and preferable to 
. on that ſeparate ground, that Ni gift is. log before the ebnffrmat ion; and the declara- 


tar mibil novi Juris tributt, but only F therdebtor an opportunity to object „ 


* If: any be. 


 Anſewere Whatever {tretches our old laws and cuſtoms made 
pt donatars, yet "the later 


Practics had *wholly receded therefrom,” and had 
preferred lawful credit ors doing diligence before declarätor, und was fo remarked by Dirle- 


in favours 


Aon in . and e P: 80.” and: 3690 and. 1 Sir — Miatkentie, tit. Ce- 


cal 


A 4 
* . 10 ; a ö : 0 N 1 L 9 N i 7 
72 : . - . \ 


n dhe Ear of Gckgey end e . 1 


England, 2 


„Tue defence * was Hoa fie payment 
| * g. Co 0095 v5 5 


5 ut with: Fautlelf. Phe intromitters are Scbiſmen, and: 10 is Wiha, 
. gs of. the” payment, ſo there i hot ſo much as che fia / of 4 pretence to tound 
| 1 K or uplifting” the money, it Heither being locus En 


runt in 5662, bringing in all jereditorsconfirm. | 


lane e-payment,. and ſufficient: to aſſoilzie The- Ear}, re erving Their recourſe of -r alten 
"a inſt. iſhaw; the adminiſtrarvr, «who. received it. e „ „„ 
N ade, Though: he was a Scerſman, \ yer yo gr reee ches, into an __ regiment, 10 hs 
85 incarpatate inco their r privileges . England, 
aud has 10 renden e nk 7 n Scdrtand1* an petent-to- make wp the title 


7 thodgh . Lords: mp ord 5 7 


, the Whole rehel's moveables fall to the fiſque, 


ds; but the benign igniLy « of dur Princes had ſomewhat mitigated this rigour, in favours of 


=» 


aperiority, .ond ak 3 the PETITE Mis "ney they v were watt * 
Þ "Majeſty' s Advocates;. and would not have dgeided contra: Hſcum, had it not. been our - 
pals lar. See a parallel caſe; h 20th. Je 4740,Erflone,: where are ſupdry law. ci- 


_ tarions ore omitted. The Lords, by plurality, preferred Fallahill the p 22 "66315, Tl 


to the denatar; though 1 his-gift. preceded the confirmation... If either the debt be contracted | 57 3 1 


_ after che denunciation, or the diligence done after che Qeclararor, . the donatar in both theſe 
caſes would undoubtedly be prefer 
1 diligence before the raiſing of the general declarator. 

_ November: 11.1710. The Lords adviſed: the concluded . Ke Gillon * 
1 1055 ths, tenant in South Hilderſton, who, by his tack, was obliged to leave . 
the lands and houſcs-m-as-good condition as he got them. at his entry, the maſter e 
me and great timber co the repairing of the -houſes, and he Jcaving as many Threaves . 
of ſteelbew.ſtraw as he received ar his removal. The heritor alledged, He had wor ane. 
de land by his bad labourage, and all the houſes near rainous,. ſo that he was damnificd 1 \ 
more than one thouſand pounds Scots, and was forced by the deterioration of the ground 
no ſet the. room two chalders - af vidtual down of the rent, it paid formerly; whereon "HER 


_, [raiſed a-proceſs « of damages againſt him, herein the Lords, before. anſwor, allowed a con. 1 + i 


Jun probation anent the condition of che lands and houſes,. bock at his entry and Pre. 7 
wmoval, and what might be. the difference betwiat the two as to the deterioration, anc 
maſter's damage, and about the uſual way and -manner of. labouring ground in that part of 3 
the country; and af he, y forced and ſcourged crops. excceded the fame to the impoveriſh- 
ing the land, when he was removed; and what was the quantity and fulficiency betwixt 
ET... ſtraw he-pot, and-that he left behind bim; and anent kis cutting of ſome trees during 
his poſſelſion, and their age, with che value of the damage, Se. Probation being led on 
1 lides, it appeared by Wellbouſe, the purſuer's witne 
«ourfield-there, was by often Aiming, cunging, faulding, and faughing, they took four or 
five crops, and then let it reſt as Jong; and if any took more, it wore gut and wronged the 
grounds whereas this defender took eight crops, which they conceived pur the land in that 
dad caſe, that . it would take four or five years to bring it in again; and ſome of them eſti - 
_" amated this Joſs of the maſter's at L. 200 early, others only to 200 merks, ſo that one 
part valued it to 1200 merks, others to 1000, and the loweſt any of the witneſſes. came - 
Was to 800. merks.3- and. ſo the room was net by far ſo good at his removal, as it was at 
his entry: and alſo deponed, That ſome tre were cut, but they knew not by- whoſe or- 
2 and that the ſtraw left was @ ſmall unſufficient ſheaf, three of them not fo good as 
wo of the ſteelbow-ſbeafs he gat at his entry, and that the. laſt - year of his poſſeſſion he l 
| labonred: only the top-or-crown of the rigs, and left the ſides or furrows, contrary to cul- 
tom, lee: but ſome of them added, the wigs were: ſtony, and yet he reproved bis Jervants - 
for tiling ſo unequally. Aliedged. for the tenant, That there were many. other reaſons io 
make the rental fall, without uſcribing it to his bad labourage; for it might ariſe from tlie 
badneſs of the ground, or the unſeaſonable weather and inclemency of the airs; and the wit- 
neſſes were moveable tenants. But this being objeed, was not verified or referred: to their 
: WW as uſe is. The Lord: thought the probation wholly conjectural, though it appeared 
be had overlaboured the ground for his own advantage and the maſter's prejudice, and 
| therefore they. might as well. gueſs ag the witneſſes had done. Some were for fixing on 
98000 merks as 2 loweſt probation; but conſidering it was a poor tenant, they took do] 
100 merks, and medihed 700 merks in fall ſatisfaction of all, both land, houſes, Riraw © 
and trees. The Herlag e raved ſomething for his erpences of proceſs, bur the * bad OY 
Ba. regard-thereto.: © ey 7 
November 1 4. 17 10. Roß of Tilliſnaught. having obtained. a. decrevt, in «fore, zgainſt. 
"Win Turner notar in Birſe, for exhibition and delivery of fome bonds that were a part 
af Robert Middleton's executry; and Turner being incarcerate thereon, he gave in a bill 
of ſuſpenſion and charge to. fer at liberty, on thir reaſons, ine, That having appealed from 
the ſentence. of the Lords of Seſſion te the Britiſh Parliament, he went to London to pro- 
ſecute the ſame, when Mr james Ferguſon, Advocate for Tilliſnau prevailed with him 
to forbear tabling of his cauſe: for that time, and enter into a lobten, wherein Mr James 
took burden for Tilliſnaught, and an arbiter was filled up for either party, and a blank left 
for the names of other two, Which four were to concur, and, in caſe of diſcrepance, to 
name an overſman, and to take in the claims before the 4ſt-of Auguſt 1710, and to. give 
out their decreet · arbitrel betwixt and the 1ſt of September thereafter. It ſeems. on this 
proſpect, Turner returned te Scotland; but the two blank arbiters were not filled up, nor 
candeſcended on before the iſt of Auguſt, nor were the claims given in, ſo that Tillif- 
- naught locking upon himſelf as at 9 and the ſubmiſſion expired, executed his caption 
"againſt Turner about the 20th, Auguſt, and put him into Brechin priſon. Againſt which 
Procedure, as | wholly vnjuſt, unwarrantable and illegal, Turner reclaimed, as being firſt 
. * and eee into a Jubmiſſon, when he lay Jo ready to table his affair, and 
—_—— % oe. 
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„ bur here the debt was before the e, and. ; 3 4 
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55 n c as 0 given vp. 


. Turner pleaſes, it is clearly falſen and expired; for U its pteci 


85 on the contraty. 
999 o not being current, "they refuſed; to det yt ar 4iberty, - In this bill, the Lords n 1 
pos another point complaimed of, that there was a plain diſconformity betwint the extract taken 


obst by Tilliſaaught, and that of Türner's the fuſpender. The inquir | 
„ 1 to the Ordinary, That the extracter may be debarred the clerk's chamber, if gilt). 
EV bu | 
ND Bofwel his brother. for . and refers the paſſive titles, and particularly by meddling 
5 : - and intromitting with the wrics and: evidents of 7 lands, t bis-oath, Who depones, that 


Fate being named, he empf 


but only with his father's, who-diediaft-infeft; yet m 


* calls e . ſhe is 1 to purſue for * an. yp m . 


| 15 5 5 775 8 * 1 p bonds, from Nr 
propoſe ay fach -dvetzures.or on; ia though IS bu. 


Warrant nor Sommilſien 


- 4 a 4 ieves he andenroak for him Ar good dafiga, et his ſubſcription can: never bind him, 


nue he-ſhow.cither bis-mandure;oneatibabltion; Bot, 4% Let ig be 4s Wille a ſubmiſon 


tenor, the other two 
5 arbiters were co be named, and claims tobe given in before the itt of Auguſt,” neither We 


Which being done, it certainly determined and came to an end. Vid. . 38. 5. D. dere. 9 


ceßt, Belides, he is arreſted by her Majeſty” s Advocate, for breach gf priſon 3 for being 
formarlyancarcerate there, he, in the: night time, put fire to the priſen, and in the hurry 
And confulion: made his eſcape, To the eon, The meſſenger who apprehended/him, by 
"aft: expreſs note under his. — declared he did not inſiſt for theſe papers already delivered; 
ae þs was willing to conſent 46; his liberation on his finding caution, or . ee the 0 
0 kd. for: Det do it 8, he craved it on juratory caution,” Which is expreRly contrary = 
" ſedftynr in November 3652, where one is in priſon. The Lopds thought 
ite "might: take Hut any man withaut caution or eonſignation, here it plainly appeared 
6 he-was illega hy, or unwarrantably impriſoned; but here they found no ſuch thing; but, 
at he ſubmiſfem was expired and fallen before his incarceration, and 


whereohwas remit- 


„1710. The deceaſed Mir John Boſwel of -Graigſton being debtor in 


word, merehant in gh, he purſues L David. 


on his brether's death in 1692,.4- bill was given in s ard for opening his cabinets, 
_ and ſearching his papers; and in Toned he avas an- gent, that the clients writs lying beſide 
him might de reſtored ko heir i owners, N ihe relt-inventaried ; and my Lord 
| Crawford of iC 


Crawfurdfion, rer to the ſignet, Wy | 
& them, - which be did as to them lying in Edinburgh';-+but that there was ane - 


. ther. cheſt lying in his houſe in zhe weſt country, which-Crawfurdfton inthe vacance o- 


pened, and delivered the wrirs.co him on his receiptg and - that they were his father's pa- 
pers, and never knew any thing of. his: brecher's. right thereto, or his having the key 
thereof, his mother dwalln ze, and ſo he never jadged lumſelf concerned in his bro- 
theres Hebts, who: rer entered heir 10 his f her, urs under the pretenceof appareney, 


contindved his father 8 poſſeſſon. Ar adviſing chis oath, it was contended for Patrick Craw- 


1 x =. that meddling with their-predeeefiors writs, without authority of a judge, was always 
_ *\oltained-as «relevant. pallive title, even heſore the a ꝗth act 1695, for eng the frauds 


0 


f apparent heirs; and: though my Lord Rankeillor gave {warrant to open the trunks and 
_ Inſpec thearrits lying ia Edinburgh, yet it is not ſo much as pretended, that the war- 
rant extended'to-the cheſt in the country; and-Crawfurdſton's taking them out, and de- 

1 them to him en receipt, is all one as if he had opened the cheſt himſelf; for gui 
per em quid facit pet ſe facere videtur ; and if ſuclr ſham-conveyances and tranſmiſſions 
be once” countenanced,: an apparent heir Wall ever employ another, and fo evite 
the W of e 3 Mr 5 8 Wer, Was more than. three "ory in 


ing by 12 55 Feen he confelſes 15 e ow: 
1 liable: bod fs bark n eee, eonceraweinh What debt his brother contracted; and 
the act 1695 does net reach him, Bis brother having deceaſed. before that act was made. 
The Lords, by plurality, found thexcaſe roo. narrow, and therefore aſſoilzied, ſeeing his oath 
did not prove the alledgeancexhat ne had intromitted with: his cbrother, the debtor's writs, 
any ef the Lords thought this might 
apen too great a door and licence for apparent beirs e embezzle writs, and yet eſcape; 
and remembered both Sir William Sharp's-caſe, andhkewiſe Murray: of - Livingſton againſt 


the Laird of Blair, where he deponed the writs were not his ache, an 4 to him 


in his contract of marriage; et the Lords found him able. 


November 18. 1710. Miſtreſs Anna Richardſon; dau r 10 Sir J. Richardſon * 


| Dune n having married Mr James Col vil, and diſponed to him 4 good jointure ſhe had 


from a former huſband; aßd he having dilapidate; his fortune, and diverted (Which t 
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_ r therefore: hermodifieati 


Aliment, jd: 4. 
4 conform'ro my "abilicy and your 
in regard ud Se edges inhumanity —* 

"lit ly —＋ Was rin ter 


* lung to lake You tr Mu" ar 
MW ality -This'defence 115 | 


FT -{cveral 1 4 expedtur or manoe, gave in a bill to the Lords, bearing 
that a Huſband's bare offer e -emtertariing bis wife was not relevant 4 
| gaiuſt a proceſs of alimeit; Bona formed; ocher wiſe, the moſt auſtere und ex 
rtravagant huſpands will never ail dome de See pri lhe 1. it em re *. 9 aud 1 

1 «therefore, ſeeing 4 85 
3} genere male 4 N 
his generel-< 
| tent /p 


1 7 *ſory\ 3 7 
wherein The has been werfe to ene 


Treditors. This being ne: to he 
_ cited, the E rds ordained him to aſi a domi Pew” 
_ blind alehouf 
don a fond andeſtate out of which. they wipht modify to ber a ſaitable alnment corre? 
ſponding' to his fortune, With certißestion if 55 e "of. w_ oule, they 
. I e e otification apainft- EE aa bond at ets e 
November 21 710, Mt Robert Dallas w ker zn Edinburgh, ht to a bond 
of St. Maftines by a blank aſſignatſeh from one Home, be 2 cherein wha II od; 
Leiſhman, bis friend, without acquaihting him,” or getting any Hack · bond declating the - 
, «traſt from him, and an his name leads an achas ication agaiuſt St. Martines; and m 
regard Leiſhman ſcrupled-vo- denude,; be partes him! in a declarator of truſt, and refers it to = 
' ob oath, ho depones that he had mo intereſt in che —_ and diligences, but his name was 
pat in wichout his Knowledge, and did not belong to 
Vſſed, che y fa found Leiflman had no intereſt, but it aws eee that the writs Helonged'r 00 
Dallas, che purſuer:ʒ and ordained him rogive' pie evidence and documents of the property 
«of the Writs; which he did by the depol f witneſſes, clerks, extracters and others, 
s that he carried onthe proceffes and erpended the whole, Sr. Whereupon the Lords found = 
the ttuͤlt proven; but hie müſting that, Leiſhman ſhould denude, and diſpone the adjudics- 
x tion With its grounds and Warrants; he contended, that his name having been borrowed 
_ «without: his knowledge and conſent,” iwas both unmannerly and unjuſt to involve him in 
A troſt, without aſking bis“ Jcave and permiſſion, and. therefore all that Dallas could do 
«was to take oor his desreet declaring the truſt, as to which 20n facit vim; but to diſpone 
might create him trouble, und par him under warrandice, and others might claim the debt 
wWhexeafter, and bring him to expence. Anſevered; You can ſuffer no prejudice by denuding 
that wherein you p pretend no intereſt, and nd Watrandice is fought but from your proper 
fact and deed. The Lords found he ought to denude; but leaſt warrandice might 3 
 »to imply. quod debitum ſubeft, therefore they ordained it to be explamed in theſe” te 
that he Was to be noways liable whether there was a ground of debt or not; and 2 in⸗ 
«demnify With cum omni cauſa, they ordained the purfuer to pay him all the expences, he had 
put bim to in this proceſs, ſeeing he had officiouſly inſert his name on the ſole oye weed 
| he would not quartel it, becauſe of the familiarity and friendſhip” perwixt them 
. © November 23. 1710 William Hamilton of 'Wiſhaw and Gavin Moir of Cat bill be- 
9 -ing both creditors on the eſtate of Cleland of Faſkine, they enter into articles of agree 
ment containing mutual preſtations on either party, which are drawn up upon an half ſhect 
of paper, Cairnhill's part being wrote on the ſſrt pege of that paper, and Wiſhaw's part 
on the other ſide of the page, on the back of M. Wiſhaw having! ſuffered it to ly over 
near 25 years, and Cairnmill being dead, 4erpnifues” his heir for implement; who objects 
that the articles purſued on are null as te kim, vin To far as his father's part of the articles con- 
tained in che firſt page wants the deſignatiom of the writer's name and witneſſes; and though 
f 1400s part on the other ſide bears them, Jet that can never integrat the defect in the 
' fiſt part, they being quite diſtin writs.” . Anſwered, If the articles had been writ on ſe- 
veal leafs of paper, there might have been fome pretence for this nullity, but they being 
both wrote upon one leaf, k is idm corpus '/ jurts "et unirus contextus; and the firſt page is 
ſigned by bott parties. and the witneſſes; but their deſignation, as needleſs there, is re · 
1 to the total finiſhing-of the articles, and there are duly defigned and inſert; and both 
parties and the I ee do again ſubſcribe the ſecond page, ſo that the two makes 
Hut one wWrit, even x fitted accounts contained in ſeverul pages are valid and probative 
- writs; thoughynot ' ſubſeribed till he end and docket; and ſo in charters and ſecurities 
Alten * TRY the l 5th 0 21640 and the' ſawe bolds in GW letters containing 
e more 
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„ Ms trace Which . mutual contracts have not. * 
Tube Lords repelled the nullity, and found: the- A8 5 | 
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„„ 24. 1710. he Lords adviſed the 13 in the caſe mal oned ſupra, 
„„ Jane 1710, betwixt John ohoiton aud Callander. of Dotrater; am ing re 
ie teſtament, they obſerved thathe had given up a liſt of all” he bon: 
_ owing:to him, even where the fims Were bot Hull, 5 had made no Memon. of Skirling's 
Pon though extending 26 9000* merks; and in zn end as. having recollected his memory, 
: he 180 down a bond of 1080 merk; owing to tim. by: Durham of Duntarvy, which he de- 
5 TH 3 = he had forgot. Now, being ſo anxious ta Wake: 515 full. lift, how- was it Pollible he 
dane dene ee cont derable a bond 5 Murray of Skirling's 2: and, therefore i it wasurped he de-. 
1 e ſubſtitution made by him in che bond ſhould Rand, and not be revoked by this 
_  Tublequent general clauſe, appointing. allthis debrs to be equally divided among his children 
On the ber hand it was ſaid, To let that firit proviſian ſtand; gave Jean his daughter 1 
3 1 2 = great deal more of his fortune than his ſon and gtherchildren_were to get, which can never 
1 5 . 1 be preſumed to have been his meaning and intention. For f, ſhe got at elt | 
me, hai of the good merks, af not jure accreſeendi by hor Gfter's death the whole; and then 
he came in equally to a zd of the reſt of his aa and eſtate. The Li Is, by plurality, 
found the polterivr clauſe of an equal ee Aid dot derogate. from the prior ſabſtitu- | 
Veo, and therefere preferred. Jean Wilſon,” and - DOregter. her YON, 40. Jokfikon as. to her 1 
| | of Skifling” 5 MU ine Gn 2 S . ee | LOT 293 e 
ovember 28. 1710 Marion G0 


3 7 e e eee in burg, 9 5 
_ Charles Dymbreck Captain of the nenn, an this ground, thar her buband 
es ha Fight 0 1. 49 Sterling Of arrears, owing to 1 Jeutenant Innes in Colonel Rowe 8 regi · 5 ö 
EET ment, for w hich he drew 2 bill on Row, Peyable: to Captain Dombreck ; and the, as having 
|. Allgnationto chis debt from ber huſband, purſues reel either d pay the money, or 
ee ro the bill, ſeeing the afſotes oy to prove by bia oath, £ lat e -only truſted 
/ paynient, and-Was.t0.he comprable ic her-hutband for che 
r Thar he received the laid bill from her huthand on Row, and acknow- 
leqdged it was in truft;//and-norfer.his own. behoaf;. and. that he tranſacted. with Colonel 
: | Row; and got L. 174405. Sterling from him on his aſſertion. there was no. more, (there 
dei nowrintens aſtryQion of the debt) and that he does ot remember what was the ſum 
. in che bill, and he was willing to pay her what he had 4 e. This oath coming to be adviſed, - 
itt as een, aa e clearly proved the truſt, and that he had no proper intereſt of his 
on in ide em An e he had no power to tranſact and compone the debt, and give 
dcqn on Row's word; but he eupht-to have conſulted. his. conſtituent, and either taken 
RE: conſent tothe abatement. and tranſaction, or have repor ed him in his on Place, and not 
Sitten bpthebillzo-Row: and as tothe quality, that he did not remember what was the ſum 
ve contained in the bill chat could never exoner him, being in facto proprio et recenti within theſe 
ew yrartz and was ignoruntia affectata, and approaching 0 dole; for he who undertakes a 
 - fruſt;/ought ts have kept ſome record, memorial, ot note of the debt, and non memini was 
repelled m a caſe leſs Fatourable-than this, 6th Feb. 1675, Irving. contra Carruthers; or, 
. _ allow.this, a-compendious: way is payed, to cover all perjury, and. be being a mere truſtee, 
x only. interpeſcd to receive che money, he was in mals fide to take any ſmall um in ſatisfaction 
oe ne e Without his conſtituent's advice, et nemo debet ex ſua culpa ducrari. Anſwered, 
That that truſt in him, as knowing he could. recover it. much better than 
bim he / being acquainted with all the officers of the army, and Caldwell could mr 5 
5 bave mide ſo much of it as he has done. And-it ie no wonder, that, after ſonic years, he 
=_—. — mind the ſum, and be is a ſoldier, and Cannot come up to all the 8 
2 Lawy@ might haveuſed ; but che troth is, he got no more. The Lords, thought his care · 
lleſsneß in gat keeping an accompe of what che precepr eontained, was anwarrantable and 
| -unjultifable ; andcherefore held him as confelt on the L., 49 Sterling libelled:; but if he 
5, "was able te adduce any document or gvidence, that Colonel Row owed Innes pe Ayore but 
ne Stefling ibelled, they · gave him 14 days recolſect his memory.; and failing 
2 thereof, they ordained tbe decreer to. be extracted after that time ; for the Li thought 
5 it evident from his och, that the ſum, in therbill behoved to be more than what he received. 
Heoecauſe it bears, that Colonel-Row affirmed, Jnnes's arrears. ame to no more than the 
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_ Alexander having Fa . — nds; of — 4 5 1 all the propric=. 
1 being year and day at , ns aud bis- diferent-clcheat, gift 
A eregſtors having rights 6thepiitay backbond tompe th thepurchaſer, he ed 
4 reference and dedaction out of price for ite, — 2 contained | in an heritable-bond 
ed by Spot te: Mes Patricia a R (ven, his filter · in ly, whereon ſhe was infeft, and has 


 "Giſponet it to Lord Aley 4 4 for the creditors in the backbond, That the — 
pftereſt ought ꝛ0 be re d d 3 2 the? the Sbligewent to infeft in that anpualrent, was 
prior tothe dennnchition, yet the ſoiſin taken theream was long after the year and. day of e 
| Zenunciarion and chile af hörning: And ir Wedige Mackenzie, boot 2. fit, 5. «lays it. 
dyn for a principle That no voluntary infeftment can.compete with the donatar of, eſct 


_ anſeſs it was expede within, the year and day of the denunciation running, whereas this vas 
Alter e Lord Alexander, ng. 


-piration of the year and 
dae the-vallaPs to prejüdgenhe ſuperior of his liferent · eſehet, becauſe the vaſſal was 


and the ſeifin being taken before the gift, it ig ſufficient co prefer the og raved 
"the compleating the right being no valuntaty but 4 neceſſary. deed, 49, Which he could have 
been comp led: by Jaw: and the rebellion never having been -a.-confliture right till it. be 
_  pifted ar declared; and before that time the Lords had preſerred both arrefters and aſlig · 


execntor-eretitor. Nepliad, The fallacy of this argument lies in confounding ſingle . 
regt eſchest 3 for in the 5 caſe it helongs tothe Riog, as King jure corone ; and therefore 
all creditors doing diligence before citation in the declarator are preferred: But the Liferent Is. 
due qua ſuperior, and the vaſſal by the rebellion; being capite minutus, the fee returns during 
inis life to the ſuperior ; and the heritable. bond bearing a clauſe to infeft, was ng more than 


A the year and day after the denunciation-was run, then the eſcheat was fully devolved, 


able bond, its warrant, and ſo cab neyer-prejudge the ſuperior 's caſualty of cſgheat. See 
*Darie, 3d December 1623, Harris h Glendinning; and Stair, page 265, and the cale 
of Miln and Clarkfon, 21 ft February 1667 there cited, The Lords found by the conſtanc_ 
- Ta of decifions the donatars to liferent-eſcheats have always, been preferred to infeftments 
0 taken after the year of rebelllon, though depending on cauſes anterior thereto; but _ 
2% 11 a law were made, it would e iniq — to bring both the liferent and fingle eſcheat 1: 
bone level, that creditors doing difigence before the gift or declarator may be preferred % 
+ err; but they could not . the law and practice as it f at preſent. 
6 " November 29. 4710. Woed contra Fullarton. One Mau being. debtor - to 5 
Wood merchant in Edinburgh, he gives the bond to Robert F ullarton Writer to the lignet, 
_ ordinary doer and agent, to raiſe horning and caption thereon, who employs one Braic- 
 *enrig a meſſenger, who gives Mackie the debtor a charge; and, either by miſtake or ig - 
Vorance, denounces him before the fix days were expired, and gives it in to Mr * 
Mirehelſon keeper of the regiſter of hornings; and having got it marked, brings it back to 
1 Mr Fullarton, who thereon writes out a caption, wherein he exprelsly | ſays, that Mackie 
Was ortietly and legally denounced rebel, and thereon Mackie is apprehended and impriſon- 
eg; "bur he diſcovering that he was denounced, within the days of the charge, and the cap - 
tion raiſed, he gives in a bill to the Lords, complaining of the riot aud unwarrantablenefſs 
of the denunciation, and conſequently. of the caption and impriſoament .which \the Lords 
Fading clearly proven, they ſined Wood, the creditor, in L., 20 Sterling to Mackie, for 
Dis damages; bur reſerved action of relief agdinſt the meſſenger, the writer to the ſignet. 
and the regiſter of the hornings. As to the firſt and his cautioner, there. was no difliculey, 
but the meſſenger was:plainly liable and guilty for his mal verſation and ignorance; and as 
to. he regiſter; keeper, there was as little ground to reach him, being no further goncern- 
ed than to look to the denunciation; All the queſtion atoſe as to Mr Fullarton the writer's 
"acceſſion; for whom it was alledged, That neither fraud nor deſign appeared in any BING 
be acted; for having delivered the horning to a meſſenger habite and repute Knowing in 
mis employment, who brought it back denounced and regiſtrate, he was obliged to notice 
no farther, but might warrantably raiſe a-caption thereon ; for gf he had omitted che three 
blaſts of the horn, or not deſigned the witneſſes, that can never make the writer culpable; 
for as the fox mult pay his own ſkin, ſo he cannot be liable for miſdemeanors of another 
olfice, but only when hel falls in his on employment; and What if he had employed an 
Advocate, who, by negligence, ſuffered. a decreet to go againſt. his client, muſt he be an- 
ſwerable for his miſmanagement? The conſequence of this may go yery deep, to ruin the 
i Wan innocent ä n defect being no part of the ſubjeet of * enwent, but on- 
He r. u. | 1 1 


mat choagh the infeft ment he poſterior to dhe kj. 
duy of the rebellen, yet it can never be conſtrued. à voluntar 1 | | 


u perſonal obligement on the vaſſal till ſeiſia was taken thereon ; and if- that Was delayed 
" was ſuch a — impedimentum that hindered the retrotracting the ſeilin do the Heri: | 


1 
9 RM 


_ Miesto'rhe donatar, 25 was found ſupra, voth Nen. 1570, in the cale.'of Borthwick en 


hound ab ante to grant the infeftment,” the-hericeble.band. being prior 40 the-denunciation. 3 + ng 
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_ would have found a falſeiood: ; belides, the plea was intimared-to «plan and you did not de. 


bHave been liable to make up his damage; if the b 


. continentur, et ſemper ſpecialia generalibus infant. 


December 2. 110. Doctor Ofwald of Preſton. having an ancient weekly. market that 


of a new market for his lands adjacent. to the fai8 barony of Preſton, and makes. it on 
the ſame day and at 4 place very near to that where Preſton market is held; whereby the 


Preſton, gives in a bill, with concourſe of the creditors complaining of this invidious and un- 


ton market with corn or other merchandiſe, and cauſes them to ſet them down at his mar- 


being only granted by the ſovereign, either in Parfiament or in their charters, if Preſton- 


And eff he had ſuch a grant, yet being long poſterior to Preſton's market, he ought to have 
cChoſen another day, and a different remorer place, and not have made it interfere with a 


TY 0 1's. 1 0 ** A 


_- n rune 1 „ het Saſs: to 1 +; 1 "TOY 

ſuos tantum debet tenere auffores.” A, Neither fraud nor igtorance come here 
to be 8 che, bt Mackie's pre , aid your, er's colpable*negligence, who, 
by the very form and ſtile of the wear. by-yourdervant, - afſerts he was orderly and 
. denoynced rebel, which, if you hae dot never fo little peruſed the execntions, you | 


fend Wood, who was his ordinary agent andadoer, and fhould/not hayeenfnared him an ig- 
norant merchant as to la points, bur-adverted to His difigence that it might be legal. Put 
the caſe he had employed you to lend ot 3000 tnerks on ſecurity, and you had taken 2 bond = 
from the debitors, either halograph;' or Without deſigning the witneſſes, would not you ; 
nd had been found ng, or not probative; 
and een ſo here. The. lex Aquilia made a chirurgeon gu tmperite ven am ſecuit lia ble in the 5 
expence of the cure, and Why not yo: no debgr ofeBare: ſeu profileri; id quod ignorat. 
The Lords, by plurality, fobnd Mr Fullarton the whiter liable to relieve Wood, which was 
\ Jooked on as a new deciſion, but Judged neceſſary to cauſe men in public.offices look better 
to the diſcharge tif their de, tat the wo do not Tobey bs their <areleſdncls and en, to 
ben „ nn ns hn . 
Detember 1. 1/10, Jamer c. ark of Weight's-houſes doing ht ein, | 7 35-0 
his lands to Sir John Clark" his brother, trredeemably,: but under a backbond, that how 
ſoon he is relieved of his cadtioniies, and the debts bing bim ate paid, he ſhall denude. 
Sir William Menzies acquires right to ſundry appriſings, which bear the lands ſpeciatim, and 
then a general claufe of all other right, title andintereſt James may have therein; and one 
of them mentions ( Batkbonds.” Doctor Andrew Brown of Dolphingtom- being likewiſe 
* creditor, he adhudges per expreſſum Sir John's back bond to his brot her, and in the ranking ; 
craves to be eferred, | becauſe though poſterior to Sit William Menzies, yet having ad- 
_ Judged: the only right that was ſtanding in Wrights -houſe's perſon, and narrated the ver 
date, cenor and-contents-bf thebatkbond;' 1 mult be preferable to you, who have Sing: . 
_ ged the property of the lands from him, whieh truly he had not; and ſpecial clauſes do al- 
ways derogate from general ones, and preponder. Anſwered, Sir William is not im the caſe 
of a general clauſe, for his adjudications mention «-dackbonds” as well as the Doctor's; and 
creditot cin not pe perfeQly know all: che rights ſtanding in the debtor's perſon, fo that adjudging 
at random the lands, it will carry all ſubalrern rights, becauſe” ſub majore omnia: jura minora 
ng 21 November 1673, Fairholm contra 
| Renton, and 23 Jan. 1674, Niſdet and Mean. And if it were otherwiſe, debtors might dif- 
pone under latent 0 which can never come to their cteditors knowledge, being 
no where tegiſtrate, and ſo defraud their diligence It is true, if one adjudge his debtor's. 
lands lying within ſuch a ſhite or periſh, without deſigning them; and another adjudges them 
by their ſpecial names as the tand in his author's charter, the firſt will be null againſt the co- 
_ creditors, but good againſt i debtor himſelf, as was found between the competing adjud - 
gers of Menæies of Enoch, 21 July 1680, where the Lords found an adjudication gf lands unde- 
ligned null; but Sir William Menzies's rights are as formal and ſpecial as our Jaw requires, 
and will carry this backbond as fully as Doctor Brown's, and being long prior muſt 
be preferable. Some of the Lords laid hold on the latency of the backbond.. But it 
being alledged that Sir John had deponed and produced it in the proceſs where it had 
Jen for along time, they remitted this Por te the Ordinary to be further, heard. Vet 
many inclined to think the general clauſe comprehended this backbond ſufficiently, and 
were for. preforring Sir William Menzies to the Doctor. Though ſome think the l. 80 D. 
de reg. jur. goes quite another way, in toto jure generi per ſpecimen derogatur,” 7000 poti mum 
babetur quod in Jpeciem: direfum et. See this decided 20 Nov. 194. 


will afford L. 16 Scats of cuſtoms yearly, Moriſon of Preſtongange procures the grant 


old market is prejudged. Roger 'C 


Oſwald writer te the ſignet, being factor to the eſtate of 
neighbourly management, and offers to prove that Preſtongrange intercepts the comers to Prel- 


ker place ; and therefore craves the Lords may ſamnmarily-redreſs the injury, and diſcharge 
fach an oppreſſiye.invaſi ion and incroachment- | The Lords thoughe that markets and fairs 


grange had no ſuch. erection, then it would be an unlawful convocation of the lieges: 


more ancient neighbouring market, which could ſcarce admit of any other conſtruction 


* to be done 3 Vicint-; which the Lords have ſeveral times condemned 14 
d ; 9 ade 


|  Dovglas/and within theſe few years betwixt the town of Stirling 


one of his own which makes fe reſtagn 


und markets, that they oi 


3 liged;to anſwer ſummarily,.on' «bill: 5 et : 
1 iy Nee de the complaint.” - 


for L. do Scots yearly during her lifetime ad ſuſtinenda_ onera matrimonii. The mar- 


= diffolving by the {aid Euphame's death within 15 months, the dying in childbed, he . 

| 4 0 ee his e law for the ſaid L. 80, who de ſhe was eircum -. 

veened and abuſed, the contract never being read to her; but he was made believe that 
To this the clauſe fo 
of the contract being ſo preciſe and poſitive was opponed, and ſhe offering neither quali» __ - 


*her obligation was only to ſubſiſt during the ſtanding of the marriage. 


 fications nor proof to canvel the contract, the letters were found orderly proceeded” 22 


+her : And ſhe being charged on the decreet, ſuſpended of new on this reaſon, that ſhe ſhe had 


buried her daughter; and deburſed all the funeral charges, which exceeded the ſam in the 
_ «decreet, and ſo ſhe behoved to have compenſation, it not being preſumable that it was er 
pietate materna, imo, Becauſe a huſband is bound to funerat his wife; 241, debitor nou praſamitur 
. . donare.' Anſwered, This alledgeance is in terminis contrary to the 141 at 192, ordaining com- 
8 de liquido in liquidum not to be receivable after ſentence, and fo this being competent 
and omitted, cannot be now,proponed= Which is founded on that excellent reaſon, that if deb. 
"tors were allowed to parce] our their defences, there would never be an end of pleas: - =. 


AJ the deburſements were hquidate and proven, (as they are not) he might crave compen- 


_ Nation, ſhe being paid by las wife's goods, eſſects and cloaths which the intromitted with * 
But that is net bujus loci. Ztio, If it were never fo juſt a claim, ſhe can never loſe it in 


ile ſhe live another year; for though it cannot be K againſt the ſum in the decreer, 5 

get compenſa - 
tion and allowance of it in fo far as ſhe inſtructs. The Lords repelled this compenſa- 
non no proponed in the 2d inftance,” as competent and omitted in the firſt, but reſerved 
n as accords. There were other alledgeances made againſt him, which the Lords did not 


= it will meet when ſhe comes to pay ſubſequent terms, and then ſhe will 


regard hoc loco, which were, that he had forefaulted any benefit he could claim by his wife's 


death, in'fo far as his bardatons: and inhumane uſage pave occaſion thereto, and it was a 


E rule and principle of the common law, that he who was $ acceflory to his author's death 
vel cauſam necis dedit, or when done by another, and did not 

Inheritance: : for nemo debet lucrari er propriodelifFo, et iniquum 
luer um conſequi ex eo quod pamam Ppotius meretur. 
lumnious, and if any were unnatural to her, it was her own friends; and it is neither extra- 


ordinary nor unuſual for a woman to die in childbed; But when they attack him in a eri · 
minal proceſs, he will clear and vindicate his innocence. But the Lords thought thir * 


criminations wholly extraneous to the preſent queſtion, and ſo waved them at this time. 
December 6. 17 10. Lord Forglen reported Mr Michael Potter againſt Ure of Shargar- 


tog and Mr James Ure writer to the ſignet, his ſon. Mir Potter being admitted miniſter at 
8 and alledging that his glebe wanted half an acre of 4 acres, after meaſuring; he pro- 
cures a viſitation by the moderator and ſome of the miniſters of the preſbytery of Dumblane, 


who for making up his deficient quantity deſigned half an acre of Shargarton's lands. B 


which he thinking himſelf leſed, preſented an advocation on reaſons of iniquity committed 
by the preſbyrery i in deſigning: his ground, which was not kirk-lands, but held few-of the 
ed the entry to his glebe to be 20 feet 


Forreſters of Kilmore; 2do, That they had ap 
+ broad; whereas the 38 act 1661 preſoribes that breadth only to high -ways leading to and 
trom market towns and ſeã · ports; gtio, That they employed one Walker, never known 
do be a ſworn metſter, and who has greſsly erred in his meaſuring, and refuſed to let try his 
chain and poles, whether they were above ſix Scots ells, and how many roods and falls 


they contained; 40, That he had incloſed and taken in a large graſs yard, more than o- 


ther miniſters poſſeſſed; and therefore it ſhould go in computation of a part of his glebe, 


_ Anſwered for Mr Potter and the preſbyrery, that they by law were ſole and privative jud - 


ges to miniſters glebes und manſes in prima inftantia, even as the commiſſars were in divorces, 


and the Admiral in maritime cafes: and as the your and ſuperintendants were founded in 
__ Ne ** the 48 act N and 21 act 166 * | "TM 9 comes in their * 


* 5 mY s 


ry TY . 


oſecute the fame, he loſt the 
| ex ſeatlere ditari cum non dehnt 
Anſwered, The accuſation is falſe and ca- 


3 6a hs nah of i Pady Fair, ere b 1 8 55 * 3 as; : 5 
ns and Polniaiſe ; and bien 
may. becur where a neighbouring beritor oh, the water above or below my miln, erect. 
| ite ame will not be allowed; bat 
jf it unly deprive of the griſt of voluntary comers” to my- miln, not being thined. 
that ageidental extrinſic! loſs will not be conſide ed: Aud Andreas Gayll, in his pra- 
iical dbſervations, 16. 2. cap. 69. gives many other-inſtances, and particularly in nundinis 

ught not to be granted till all the achacent heritors be cited n 

heard how far the grant may prejudge them. Bur the Lords did not enter upon the cs 
ia regard Preftongrange nor being a member of the college of juſtice, be could not be ob» — 
7 As. Ok the Tees or Ow 1 ſummari- . 


 -December 5. 1710. By Jo of Fae "FU berwine Mr Andrew: Naiſmith Stn. ve «> 5 
* 1 560 and Euphame Gilmor in 1708, Aliſon Bowman, mother to the ſaid Eupbame, E 
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bf advocation. Anſwered to the firſt reaſon, chat 'the common appellation of that half acre 


5 5 reaſonable to make it op by che neareſt temporal lands, that all might We contigue, and give 


9, 5 ; 6 ohn Fullarton of Auchinhale claiming right to che ſame debt by virtue of an aſſignat ion he 
Had thereto from the Captain, and duly intimated. Whereupon a competition ariſing, it 


4 7 E neraRting of his debt. and was condemned by its 0 


: -compet te with a ap a creditor. confirm ng the ſubject. Anſwered, the 9 of parl. 1621 
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t the' Las lam W in 1 to | weddle in lech pe will they fiſt a anjatce, x 
and then they can redrels by way of ſuſpenſion and teduction, but not ſo properly by way 


en to de kick. lands, for it is »olgarly called the clerk's or beadle's acre, 
And there àreno other Kirk lands near the manſe. "oahe 2d, The law requires that mi- 
niſters have frec im and entry 40 their Barron 40 give an eaſy paſſage. 10 his. carts and 
Was, that: one may. paſs by: another, To the 2d, They ne the ſworn. 1 9% whey re- 
port upon oath, and he is frequently employed * others or, that country. 440, His heritors 
Sd nat envy his little Nabotti's vineyard, it being no more than ſufficient to farniſh him 
Kail and other pot-herbs. "Replied, tis Þ he eondeſcended on the Lady - lande, which were un · 

| queſtiombly kirk-lands, being dedicated to the bleſſed virgin; Mary, and they -ought Primo 
_ Io, do be allocate to make up the glebe, rather than his lands which by rs, charters were 
de bi lands. The difficulty here Was, "ir would be vet inconvenient for-migilters where 
there were not 4 acres: of kink-lands adjacent to the manfe, to ſend them a mile or two far- 
tber to get a ſupplement of ether kirk-lands4ying at thor diſtance 3 and it were far more 


that hericor his relief apainit the proprietors of che other kirk-lands in the pariſh. Others 
_ aid: this was to alter the ſubject burdened by law for glebes, Which is ex preſdʒ the [neareſt 
Firk lands. The Lords remembered in anany caſes they had remitted ſuch. trials wich quali- 
ties, directions and inſt ructions how +0 proceed 1 and at other times had advocated the mat- 
ter to themſelves ; and finding ſome ERP and eee in e 1 by. a 5 
1 advocated che .... y pn RR, 
- "December 7. 1710. The decealt Capraii 
commiſſioners of. the equivalent's hands | 
30 Sterling, he confirms himſelf e eee : r to bim for . That. wy ; = 
rſuing for yment,. they ſufpend on double poinding, that chey are ke wiſe diſtreſt by 


2 contended for Daes CET repeated à reduction of the ſaid aſſignation that he behoved 
preferred, becauſe the alſignation was a gratuitous deed betwixt near relations 

own narrative expreſsl7 

Heating fer love and faveur, which can never be otherwiſe conſdered than asa mere donation 
and à teſtamentary legacy, being o we bb few days before his death, and can never 


_. anniuls by Seeds done without 'a juſt, true, and necellary cauſe. Whereas here it bore 
not only par and-favour, but alſo for. other «cauſes. and conſiderations moving him, 
- which ere muſt import fomething ; and in fortification thereof, he offered to prove one - 
_ rous cauſes for ſupporting the ſaid allignation, and that this has been ſuſtained appears from 
Sir G. Mackenzie's obſervations. on that act, Where he cites. Jan, 1669, Lady Brae 
contra Chiſhelm, and the caſe of Napier contra Ardmoir, whence he infers, that verhs 
_ narrativa. probant tantum preſumptive contra proferentem; and may be farther aſtricted and ad - 
- miniculate;-and ſor bis relation, che cedent was only his couſin - german, and there is no 
deecißſon fuding that remote degree of blood, to fall under the act of parliament. Replica, 
No law ever allowed man to 1mpugn the verity of his own writ, and 16 adduce an ex- 
erinſie ptobarion'to "canvel the faith of its own narrative; for that were probatiq contraria 
WE and who would. either give or receive a deed, bearing expreſsly love and fayour, if 
were truly any onerous: cauſe at bottom to ſupport it; and as to the deciſions, where 

related to onerous cauſes in the general, there the Lords. permitted them to conde- 
. particularly What they were; but here there i is neither ſhadow nor prerence to com- 
ete with an anterior law fu creditor,* who has duly affected the ſubject. The Lords pre- 
erred the executor-creditor, ant reduced the aſſignation not ſimply, but in ſo far as pre- 
| judged him. Then he infſted-on a ſecond ground of preference, that his cedent had, at 
the time of his making that aſſignation, ee e heritable or moveable more than ſuffi 
_cient'to pay All his debts, and therefore his aſſi ation though gratuitous can never be 
-quarrelled, unleſs you prove he granter was 4nſolvent at the time of his making thereof, 
for no lam hinders a man te gtatify his friends and relations, if he have a clear viſible ac- 
_ ceſlible eſtate; to pay all kis Sreditors; and it were a great embargo on the freedom of pro · 
perty, if a ſmall debt hindered à man- of an opulent fortune to grant. voluntary rights, where 
there is no diligence to interrppt him; and the creditor ſbi inputet if he has been in mord 
to affect his eſtate, and by negligence has ſuffered his circumſtances to turn worſe; for Abi 
dlebuit vigilare, and thus the Lords found zoth June 1675, Clark contra Stewart: »4 th De- 
cember 1679, the cfeditors of Douglas of Monſual contra the children; 22d July 1 1680, 
Grant; and 10th November 1680, Mitchel contra Jamiſon, and Wilkie. Anſwered Thar 
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eee informed lin ns decent, 
_ fiding providentially ewe of che ps crew at Le via Fox 
. - Nathaniel Cooper chaplain; Rechkes them beſere the Kane hk. 
| who depone, that one Captain Thomas Gourly died 3 1 — 
, near Bengal in e 'and thats they! fave -him die; 
9 Cooper ſald the prayer when he way throwu overbaurd inte the feat Upon thir 1. 
davits, Henderſon raiſes purſuit "before ne Lords ugainſt Morton and Smith, the 2 

_ truſtees hom Gourly left in Scotland as his fa&ors to intromitt with his: rente who ob 
jected 1, that his deed was only A donatio mortis "cauſa et mivitu, and ſo-biy nedreit of kin 
 _ ought to be called}. . 24, Thetondition was not purified, ſceing be, died not in the, voy. 
1 A YL = doing to the ladies. 3%, Non conftat it is the ſamt pet ſum; for be went in the Cf; 
. and this: = ticd iy the Howland; peither do they. deſign him Scotſmun, or of Balchriſty 
in Fife, aß he is in the writz fo it may RAY Nee be quite anorherman Befides, they 

| have deponed ultroneouſly, and ſq as moſt ſpe ughe to Jecteil, and the Land. 
8 lords at L ondon Elicic ſuch. gifts ns their n GUefray) of, their bas 5094 e Au. ä 
e they opponed the deed; being an ct e #005, Taveionly that his | 
* r payment, Which alone tagte mak it à donùt iam mortis cura: 
jus tert to: them, Who have bis means and effects in heir hands, 8 Jy 


| 7th thoup ny had left the fn ftp he Qzfirin'whichihe failed, 
Weg to de Captain of ' another: Wipe abd they eanot condeſte 
1 ho Went to * Icke at that time callet Loi bed h ty 3 and 


EE ulſe ro deſigu men by their lands: Aud the Le the 251 | 
1 Ftenen andthe Earl of Wey, that #'fuklier going a not appearing nor-writing 
WM | 1 ſeveral years preſumed His dea : And 'the (dard ef kacters and merchants abroad 
oined with common fame has been ſuſtained as Ipfrlomprive prob: tion oß their death 3 and 
when We 05 to remote places, what better ex got 2 Ss; a a the 
etew that failed in the ſhip with them ak this be nor adn trek — ou 
| Ode going {ach far voyages to be dead, the bature und eirei | 
. .yo other poſſible Way of probation. . And the n 5 
taken by ene judge, ſigning e eee nd ionic 
=: ot providence that ſo ite L 7 was got. Some moted to 3 1 if. 2 
— ot | Scorſman' or born in Fife; but it Was 'anfwered; they were gene back again o che Indies. 
= Others would have had a commiſſion tothe 'Englith Eat India” eompany, to Pom what 
_ - proof they required in ſuch. caſes., but it 1 5 told that the Lords never directetl commiſ. 
ions but to a court of tecord. it ve remembered, that within theſe few 00 label Hog 
© pail Home of Whitfield on fn. b ofidivirs, the. Lords did not regard them,  renew- 
en the commilhon ; bot that Was to proue n m celebrated at Lon „ Was an 
cep caſe to this. The Lois at alt agreed to Rad that the affdavits l preſumptive 
. of his death; but ortfained: Henderfon he puffuer to find Caution 40 reſtore, in 
Caſe it ſhould” afterwards appear he was alive,\orthat it was andther man- Some ſtarted 
that it was hard to ay him under à perpetual caution, but that it might e 0 xpire if nothing 
| _—_ after ſeven years : Burthe Lords would not reftrietto any tim. 
= die, Jean Pitcairn being infefr in an annualrent correſponding oa del 
=_— "0 of 1600 merks out of the lands of Kingzcrofts, belonging ro Bailie Mitchell in-Sclkrig, 
| 
| 


and purſuing a poinding of the ground, compearance is made for Thomas Haliday, who 

= wa bs ge nk both out of the 8 "and likewiſe ſome acres nts tene- 

ments of land, the firſt for L. 1 206 Scots prior'to her and the ſecond malle up by accu- 

me of the annualients of the Grit fum, and ſome acceſſions, © for L. 2000, but . 
„ Tior to her infeftment. The ranking of thir: rights was very plain his! firſt bond primo 

1 3 het iafeft ment ſecundo loc; and his ſecond! bond trio loco: But the difficulty aroſe, 

_ that ſhe contended that he having two ſubjects for uplifring his frſt'annualrent, he ought 

* not t la it all on che lands of Ringscrofts, 2 onlyvinfeft ; but having like · 
1 Vile the burrow-acres and houſes, whereto ſhe had no right, he ſhould take bis anndalrent 

but of both: and if he would er emulation and in vidiouſſy burden her lands byrtaking the 

* | hole out of them, chen he ought ig reaſon to aſſign her to 4 tion, fo far as the 
Wanted, and Was: evifted to him, that ſhe. may be indem by gete ing it made ap out of the 

other ſubſeck. Hufevered, no law obliged him to aflign where he was paid by the debtor's 

own means, rocks and eſſects; for that extinguiſhed the debt protavite, andere to aflign 

a 5 non · ens: But much leſs when the aſſignation would be to his evident hurt; for he having 

TE ſterior infeftment out of boch lands, he f ared the burrow=acres as to his firſt debt, and 

wy alete them with the annnalrents of bis zd bond, whick ſhe could neither hinder nor 

W- =; not being infeft thereir: and if he did aſſignz it muſt be with this expreſs quality 

| and condition that ſhe ſholld not make uſe of his aſlignation to the-prejudice: of his other 

N _ rights; and this cannot be reckoned malice, ſeeing nemini fraudem mw Lag 2 gl bail. | 

RE as, | liens fo e 1th: Fobruary 1674, gan M 0 hell. She dledged th 
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making theſe to ber donualrent, wal ee "ih ET 
law, 25 poor creditor pas a prior out, of his [own moneys. _ - at 
7 en hg Sopht to Aigen pn iF'he-lett hiny. anly-20+ per his payment bur fof the 
Abe mei. "be was aſt obliged 10 aflign,” but nn i ddzkty and e that Ba 1 
ucge 5e ee gs, a oogh- 0 do the ee W 

e 13 F 5 „ v4 Ih; 192 * 17 ; 5 . | 1 x IN 
gte, Sit William Craigie of Gairlay. Graham of Gesehen at "IM 
Orkney gentlemen hefing borrowed apo, ee from Stewarrrof- Bur. 
only Gaiffy; |, and.0n payment would” give him no more but a diſcharge, 
purſues "Gratiknchol, und ſome of the otherco-obligants rr „„ 
ig his ahn gth or 6th. part. The defenders finding fome-of the „ 
parte they van be oniy Rable pro vir, each for his d parte. "They ky 12 
at Nd Ha eb or he oreditor ; 2 ao the Parſuer ts 
pa por an aligns on, hisoleim Wen have been lomewha! Aronger ; ping. on a 1 — 
1 8 e e nem hable is the nbtural. o of = 8 
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erebe you having paid my ſhare of the debt as well as 


Spot wr even! be. zd thereſ0r6.T moſt ref . 

eas, tire de and nſolvent their ports mult divide cet 1 85 
La ar ee dee hem e ep: D. gg 

, e him bad dreck action; upon the bond, 3 : 

n 3 


IT Jaw vas arrow . chere was 10 6%, pet in proce as U 1 
nit 'co-cautiwiers, though/he had no aldgnarion from — 3 
1 t 2.8 A ee e ot Erbtios and Hen. ar de -:40f 
pro wii raxtum;ot Igth july 
Earl of, Northeſk. 

m. 1 this cal at 


. | ee 4 * 3] 


"with: Kobe Logan iter to e „ 
ths ior 0 para GOES 
er, in cafe of ho children, and tl fra only in ca russ. ies in 
. eee whereon Elifabeth Diekſon, and Patrick Herior her huſband for 
inis inteteſt. confirms herſelf as neare 5 . x0/the lad Mr John, her brother, And par- 
. debtors for gr 4, Joel com} re 4nd" producing her contract of marriage 
_ Erayes 10 be preferred. -. FRO by reduction On this: reaſon, 
| te faite the Witter by his 5 5 44 Nocte or 1 'denowination; © ſhall make | 
farh i 1. Judgment, nor our-with the ſame; and the th act 71681; doclares: this: defect 
is nor be ae le'by i condefceridance'thergafrer : But ſo it is, this 'conrralt bears no 
mori * watton' Wi 855 Mr John Dickſon, ' and'though the word “ ſaid,“ 5 re-. 
N IE In. ns part t of the bontract is he dedgard any more en Achpiy by his name, 
Which neither fat leiter nor meaning of the forefaid acts. Anſwered, the defigna- 
- ion of g ties and writers is omy required in law id evitandam perſomarum incertitudinem, 
Aud to ee two petſons of the ſane name, one from the other; ſo that — 
Us 4 oman law even falſademonſtratio did not vitiate, whi tonſtat de: perſona z HUmes and 
ions e invented only to avoid confuſjon, dubiet and” uncertainty. ; Now: 2 Mr 
wo ſufficiently 1 þy him and her 'beibg called future and affidate- ſpou 
dor t et Arn ; and in dis aligning her to the bonds he is "Gully 
0. we in N12 Which · 1s Mt be 6s lr it tia deen — 2 the contra ; ; |for;onc ma: 
be known ber Talatiantm ad alind'; - nd it 8-1 


Me John 
50 Welt th of Sun y they e at derade bon he i Tale N 


3 on their 04 
_— = Ly g followed, and ond for ſome years; that, beyond all rational eee + 
01 i being allowed Which 


ns and ſüpplies al difficulties ; many things favere” manimonte 
1 ciſes z 48 eee een mattimonial are ſuſtained though -_ 
 figned by one notary; and Though it be a miniſter inſteud of à notary, though the 13 
18584 1 permits that in the caſe of teſtaments, Vid. 12th July: 163". And all dir p lege | 
are; indvlged, becauſe marriage actually followed, Which all defects. Replied, this 
2 b 0 T0 es up his defignarion by confoquential inferences,” which is exprebly prohibi- 
"7 M4 Hy the ac 1681, and. in a late ite berwixe Walter Abernethy and Innes of Dunkinty, 
where: one was called Rourke his true name hanger the Lords would not allow them 
80 1 it, but bound it null; And this — ing RT) giving 28 to the Rp, 
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. of us eons he. bad it 
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1 A FA es OY Gp 1 12 5 8 far he. public good. f ö Ain e 5 
ry the Lords found a mar- | 


betwint the relict and creditors. of» Me Thomas Chalmers of Gos. 
1 _ nn note-giving. the wife che. ten af: ihe: hal ſe and yard x null, abecauſe 1 
"2 34 the Witneſſes te he wit were, ke il 2 10 5 Hina 

3 a ners of marriage, which:ace tic 
1 _ »_ - ther. writs ; And the une cannot, be. lp 
= = _ The Lords four him ſu 


on, i germs bf the'6 20 
: Theodore Moriſon 
radier Rag, more than 


© offer, yet. 0 fr n Tad. 1 
he could nat know be d 70 . and. tharefare 2 1 7 e ro 0. 
en th oe, ad 12 3 zonded the rcadi 3 7 55 mand 


4 OP OTE 0 e, — 
| x e cues a f. to, le weir e Hrs 1 . 1 ax years and 
= jolt NO IEA nutte zords ſuſtiined the 
rument, 

cl ere: 6 er is In ane 1 pol. 

7 4.5 1 $9 days before a'term4 which for. 
1 m — Ihe deln of the chauſe is utterly | 
„„ E's. Ne: 5 two..caſcs. preſuppoſed in the act of 
eee one bert (90 accept Uger -0 Aecurity f r Sis, gnnualrents,” and 18 willing 


to yield p his poſſeſſion to the 1 poke 3. Bad bis acceptance. turns bim to ehe eale of a te- 
nan; zuck ſo he muſt neceſſarily be warned es: He. can de removed... he ſecend is, where 


| „ wadſetter refuſes the offer, and chooſes:rath ber. to ſta and cominue, {chough it make him 
' . eonntable far the ſuperplus-rents, td extinguith 218 er, away his principal. um year! 1 
IG der e; And in thav;caſe, (which 4 Boigny's.plain. <ireumſtanees, refuſing. to Te 
„ offer,) there is no need of warning. he L. = -ordingly. found he Was 1 in t 
3 - caſe where the act teguired warging... Bur ſome. were 1 at a declon ter minis con- 
3 1 trary, via, 20th. Fob. 1679, Sin William Bruce 2 505 „ Bat it was obſerved, there 
verre td defence thage.praponed, ane upon the. wank of” the e And another on the 
not; produdtionof Sie Wiens kite zo che reverſion, - which, |; f undaubratily relevant 
1 to caſt he oſſer ; and the practic dues not mark ch Wa „Wer per im tele apt, - fa, the 
"© © Lords might only mcanto foltainthemointly.) 6. Wa KN La 
1 December 27. 1716. I he caſe mentior d ſupra , 7th, Dai 5 1799, „ Ulimaher wh 
EY Kilmaronock, againſt; Robert Cuningham and, Sir, if Tok Ho u, being reſumed and advi- 
 .- © ſed; Tihall only-remark what was Farther alledeed in. his intricate affair. Kilmaronock in- 
„ ſiſted i in his reduction of. chat blank bond 'of. 9:90 merks MINES 50 Patrick Maxwell 
-——— Newark, in mne +670; now. produced by Robert Cuningham, as found by him 9 
3 4 Montgoweric, {bis e TI's papers, After her deccale. in 1694 and repeated 
, of. 4he band,; with-11s.1 ee 39. 8 Which filence 
. a taciturnit / Joads, it exceedit g oil, .conlidering g. 240, he -opulency of the 
edo, andthe framed, poor and miſerable condition of the creditor, 3, The" incon- 
| _ _- fiſtengy berwaxe: Robert Cuningham's zwo oaths emitted in tlie exhibition,” while he ac - 
EA. 1 be found the bond in 1694 Wand though RE other creditors went un in dili- 
J 9 the eſtate of 8 hich 
|  - ea, in the compt and reckoning where 1 was. foun 


debtor, and had a fair occaſion to 


Lompenſe, he never founded on-it.. 40, He was both ire and ſervant 1 to the amily of 
nan . ee . acce to take 
; * what 5 
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ginal note; 5 yet that. was j = ] 
of 8 ede Wl. 08-0. 
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Ahe . fectly knew, yet be never ſlitred; 
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chart. ben; 1 there den be ns betend Lia. 
only. that- Way. 0 h e Edinburgh on baff a ſheer of 
1 J dene e back z and dae e write bond of 1,90 merks 
3 , His: elandefiine way of t Win his wife ier in e 

_ - 1 3 ſhares of the bond. ya, When Sir Patrick, the- debror,' dies Iv. #678 
3 : , 2 neither Jeok, annualreut, nôr a renew — * of corrobotat ion, frag: 65 
the neut heir, ag every man endowed: with common ſenſe does in ſuch caſes; 2 and 
mne chere be enad liſts and inventsries uf the«whole debts of Newark, yet there is A 

_ deep lence as 30 chis, not 4 Word ef it in any of them-5-all which give ug an idea ar 
* re, any thing, rather chav believe that this bond belonged to eee, 
but rather determines an unbiaſſe mind, to think Roben Coningham bah come ſane, other 
3 than among her papers. Put obe caſe, a poor man ſhould ſell 4 Knight of the - 

3 Zerter ö George all let with rubies and diamonds; will any man conclude him to be t 

true proprietor, unleſs; he document and i 

as improbable that he would: ive in the 


extreme of miiery when ſhe was miſtr 


15 


4 of ſuch a good bond. And ſo the. Lords fouod; og the Fatb of December 60 % Ramſay | ; 


T Wu Wilſon, where a · pont man having'a-great quantity of jewels, and not being a . 
ee e mar peidaned Na eee ae eee bor Fob er ly Hers „ 
Jody, or bysimpignoration, unleſs.he gave a rational act how: he came by Wes A 
4 _ -out Lawyers have ey ever bebe jealous of blank arte s © fountajo of 3 
n — Were prohibit by che Parliament in 1696. Vid. Stats ads inſlitusions, N * - 
| and Dirleton, decile 54. er. and the ae ſtated in 8b. B. prohas.. wer 
8 ce due t her by her brother, Abe E 
compenſat ion; becauſe vevet⸗ aved.. whil, 
. | Petwince them, where : this was en given eee, 5 | 
= © this-bond are mwch+{tronger than zn that 
S RE... alſores us, tha ; 


1 1. elidec 2 pregnant. Sai : 
eing proof, as hore the.preſumprion: of a Git delvery of this bond is;eneryated: by! ſo vio· 
-- Tent preſumptioas de the contrary, chat an 4 mind can never work himſelf up io 


b Robert Cuningham's aſſert 
25 on gels grounds, | as; bein 


. : | Lord Gray;  Dicleten, Numb. 216, the Laird of Luſs a 5 

Earl of N th Ju 46765 Lock burn camra Viſcount of Oxford: och July 1678, Gf 
derſon 2 Monteith; a St Nov. 4684, Clavadge againſt Lady Aldie and within 
bs year or two, Martin of Harwood-agaiaſt Hamilton and Baxter. "To fl c ir was 4. 


wered: for Robert Cuningham and Houſton, as-i 8. 
- ming them here, that all thir quahne 
That this bond was neyerideliy; 


2 buying b, of Park's lands, — Was er and lying in the charter 
Ken gut by 


6 


ed pra, yth Dec. 1709, without, teſu · 


. eadem maodo.quo caliiggtar, it is a maxim nan movendum non tangendum, and I. 1. C. 
. C. de probet, xequiresthay Be .gudicia indubitats: et tie meridi 

: . ana clariora < Now, in con- 
ſeſence, let any; —_ ſey if. they be ſuch, or if they amount te any more than a bare ſul. 
piejon and probability, whereaslaw requires them to be ſuch, 
moraliter i 
: "7 caſe where. all the circumſtances here coneurred,, as the oreditar's! poverty, the debtor's 
:ſabſtanriouſnefs, the long ſiſence, Cc. and; pet che Lords repelled: chem all, and ſultained 


* bond; and whatever might be pretended af this bond were impugned by oo ereditors, 


Jet“ being only quarzclled byn the heir, it muſt ſtand good [againſt hint, It is true, the 


Lords have ſometimes taken. 44 bonds on violent preſumpeions, but that was always in 


one of . three caſes, Fraud, - r payment,” none ef which ace pretended here. There 
* A dong ſtruggle that the 3 3 to adviſe Kilmaronock's prabation as it 
ſtood, in Wiek caſe it not being fo full, Houſton probably might have' Tallen-ra to be aſſoilaied 
5 the reduction, and the 4 e e B de en moving for an 


amplus ing 


Me the Lon being equally divided ſix againſt ü, my Lord Preſident's: vote gavechim 2 
Farther probation before -anſwer ad informandam judicit animam; and the purſuers urging. 
that Rabert Cuningham ſhould. aſttuct and [document bis aſſertion, how he came by this 


except he eaſes. and being aſked if he woald have any probation, his Lawyers declared 


a fully SR by it, ugleſs it, were weder 121. 4-6th-- ringing FR! 189, 280 


„ N k % 


U 1 


TD 10 N. Ts * 


he wes alive, « and . N ba =y e 


how he got-it; and ned have taken away man 
worn Michel and the Duke of Hamilton; 27th: ben ü . a 


jous wont the, nscellary midcouple to connect them, TY 
„ 2 ſigned pe dumm ande Prana, or on deſi . 5 5 


take t Coningham, or others, without which. ep all the -preſumprion $. like 
ampſon's ,coiths, fall aſunder: And law having laid down this corger-ſtone, that writ nd. 


l, Contra; Joripium teftimonigm nan ſcriptum tiſſ imanium non admittitur, and (. 


quae. ita:  feciam: premant us n 
Mbile fit ram aliter ſe habere. And Dirleton, in bis dec ions, Numb. 215. gives 


uirendum, 
he vote was ſtated, alloy Kilmaronock a farther 3 — quallgications, or not; 


de, would ſtand upon the foundation of law; that the writ heing 1 in eee 1 8 ec | 
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BE © Fe Sen be dicber ahnten b s 
nk 8 a we ae at we 9 iy Man, . ifs xp hr "I 

Td rho te rene ide line de an eech ee de des By w 
Hav tor ; Un 1 che, be recſühtes the m 


u. Bu Uh eee, * 


mad wem, This farce dun de ey 20 the 
<rQaih" | rates to | 0 -h& had dune 1 
y/ tefuſed 0 let him ut liberby, “ or me credit 


0 ettey rn the eee e deere chen. 


me avi jj 
s im een Sas 
47-47 - TON 4 domieile, at 
d Powe 40 put him * 


dor Wat boot latckent! fechng in ade Ke ie Englund, = 


„ miy*be Grad Phe Lowks thought factor Who Rad pow 

5 1 ſe po er c Uiſebargeß und take e refore ſollained be intimation 
lade de de Ker hs Tofficient: + The-nexr Pein way" Whether rhe act of parliament! laid 

A | | 22 ir Was not ſerured or paid 

' by Vie ere br if Twas mithelr power indo ſill ea derain him -? Jt'was certain 

| fore tet det they hack no Power wi dberste Thom bade. 
fed the parnamemt in 16, that” ey EINE inn the nichntainanee of -poor. 

F bees e Ge | er Men 'kditt; cor redrofs "Of ahi ie. 

mee Fen; the Morde ertatad it houſe be leitete for mhagiltrates e 


of 1 — 1 dae e nd a > well m Than 
| rhe eden comply Wich. But the- Lords . tory und unfavour - 
able, nochſſe te de extended and if chen "eolluded irn the prifokers, they night reQify 
u, kompotent Judges of rhe purt ys elreummſtances a5 they.” 1. knew,chat th 

wh tele le Ge gt. Which ſhould disde kiten atem, (beyond Which they ſhould 
not 29); well avithadmndet wp rk eee "Canis feſtinant, 


Or. 1 3 i | on N & 


1 Was, before 


Ho 0 Creditor - as is done 
| — third! £ 10 Wen That be, againſt 
J there — — — cuptivn,' thould have leſs fecurity than he who had on- 

5 „ Hwfwtred, 'Thar-theugh - it wes redſonible,' yet the att of parlia- 


mient mad àdjected naeſd ty te tils/libefarion, and therefore” we might not do it; it 
een, remembered, That te d ef perliamenciinroducing ſabes hd ordaning che pu irchaſer 
do pay the price tothe eredirery, ſpoke noching ef cevarion j und et ehe Lords; don ae cre- 
3 | ditors better Lecurity. cauſed tte highalt offerer alwoys find canon: to matte the price 
 forthebining/ The Lords here would not bürden the mberty wäth 4 diſpoſition,” but left it 
2 magſctrates to require it if they think fr; und in 'Edinbirgh/they always exact ſuch 
a diſpoſition from txhem before chen Jet cheq out. id. more of Ws caſe, i gin Decem- | 
hop 1944" VP N. er e: e e of Ys ode 111 4 SY 4 549: 5 Nel wy SR e 
_ OTB Ar gehn Innes, dn te Bir N. Aubes ef Coxton, having Se 
ſeveril years nf Anns'Cunieron, as hig wife, and begor te chidren on her, and ſhe be- 
ing wich the chrd, e ewits ber And denies any marriage to have paſſed betwirt them. 
1 She being reduced to Kraitt, before the purſues «Vleclarator of "adherence, 2 raiſes a ſum- 


N wens et ens inft'him-medio'rewipore for H., Fo Sterling, for each ear bygome and in 


eſme coming!” no, Fre ſaimadrts! has beon-originully. blank, aud not deſigned 
dor an — Hookah 'byirhe ict of ſederunr in 7672, aliments are enunierate among 


the privileged ſummons to paſt on fix days, Whereas this is upon 21 days warning, and ſo 
_ +eannot havetthe beneſit of 4 ſummary inroning ; und though it be a Hellus nominatus, and 


neee, in lam, yet. it.is not bs much as backed” YE 2 of aliment.“ . 


g ing a marriage z which ed. 
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She oppone 1 oe Abele e 3 r FN 

ee more days than law requires, that ig mu advantage of having the lar - 

ger indutine, and can nevef furnidn vou with an obje@ign, of 9 The Lords repe 

e tec! 24, ged, This was a prepoſterous proceſs, for aliment — — 
Woe 5 4 beceſlary conſequence thereof,.the marriage muff be. ſirſt dognoſced and de- 


cee bofbre the Commi ill ties of Edinburgh. as the fole-privative judges ip prima 3 ; 
et any * 5 eee 5 and the agt eee | 


. proſeeuting. for adherence, does clearly-ſuppoſe,-char 4 
| before the commiTaris,- And. if 3 it — þ [ theſe im 
wilt catch improvident pauths, in4heiriſnares, and tl 
— ſinſKjops-inert in the bouks of ſederunt/inea 56, 1 picky ct 1 are the. _ oY. 
cbmpetent to marxisges, diverees, adhetences and baſtardies 3 and thus ahment driopoaly: | 

_ "hs effect, marriage, 3 muſt firſt. be proven to exiſt and, have A being A 
Ihe will inſtruct her marriage i time. Which, th 

1 ter, and. without prodiamey jon, 


purſus for, ee e inſteunct - 


nation, yet a precognition being taken by the miniſter jr ckirks 
{tho Canongate,! — queitioned as a fornicator, wüneſſes were exami- 
nech ne dep ed they; Were preſent at the marriage; but all no] ⸗· needful. is to inſttuct 
2 neren by the ſpace of rhece Jean. and the being repute man and wilt) which fat. 
ſers ig de; and ach; interim akments.haye: deen oft. ſuſtained," as in the caſetef Mrs: Cock 
againſt Johntton of Cefepead, and Lyon cantra Gordan 

ad . 24% P. de citi: uupe: ſays very charitably. in libe e nulieris conſuetudine: zan-coneubinatis = 

k, 1 prac/umendae ſunt. and the 55 th act of parliament-1503; declares a woman thalbbe = 
. kennediro her teree, where the. dies is poſſeſſorio as a wife, till the contrary tie proven. The 

| Lords likewiſe: repelled: this dilator, and found the ought, to have an Aimentz ſhe provin 
9 cohabiration,/and-their being holden and repute wan and wife and, in under o ſtate the 
7 the; modification, allowed ber de proue the; value of, bis aun and eſtate. : 4 
Cat ecauſe the Lords had. Altered their 4 and. aa, 
a, ll al for eee and, inſttucted her marriage before the | 


Ul hy as The dges.thargto.. Sud LORE SORE TY; etz bY nie. ho 9785 85 Ws. 4 
dong 30% 410 i newells, holding ſome lands uf George: 


 upder;irrixances in caſe of nat punctual payment, ſuit and pteſence at hit three 32 
. of, utton. Se then been ele * ot. predulus Foſeph 
a in ls wein pr ee ſer ieee raue cum eee 5 by Cs 55 

oclamation 2 all the heritors and frecholders to gttend the eriminal Lords of Ju- 

1 at their teſpectiye circuit; courts, (from which, zhey ate no freed by a. poſterior 

Fe f parliament), Wedderburn did in May that year, fend a letter to Joſeph Home 

of Nyvewells, 40 attend him to Jedburgh, to weft on the Lords of Juſticiary ) there, 

form te the tenor of kis charte os who did nat-obey;; but went alongſt wich) the n 


_ 'Berw ck ts the ſaid circuit-court 5 for. which contempt and diſobedience Wedderburn ſent 
- his: baron afficer to cite Nynewells,. his vaſſal, to compear at his baron court 0 6 held at 


_ Hutton ; and in regard of his abſence, he fines, him in L.. 30 Scots, for his contumacy. 
HM lyncw ell; q being charged on. this decereet, ſuſpends on thir reaſons. 1940, Thar. it was in 
abſence," and is null, the citation being unwarrantable at his houſe of Nyue wells, which is 
not within Wedder burn's 2arony nor juriſdiction, but holds of the Da and ſo is Plan- 5 
i extra territotium; and his baron officer might as well come to Lothian, and cite any of 
- his maſter's vaſſals dwelling. there; and ſo extra-territorium. jus dicenti impune non-paretur. (ar 
The ſenrence: being pronounce 1 in; his on court, he was both jndge and ande. er nme po 
1 teſt- jus Abi dicere. 3tto, Nynewells being the Queen's vaſſal, as well as Wedderburn's, and 
called but by the proclamation; te attend the Sheriff, his duty to the ſupreme ſuperior ſu- 
Perceded and diſſolyed his obligation. to-Wedderburn z even as his; marriage in-ward-holding 
falls to the Queen and not to any ſubaltern ſuperior, Likeas, The demand was contrary 
oY > law, which, requires all perſons. to come: to curts in a quiet and ſober manner, and to 


= L ting no more with them but their daily houſhold: and familiars, act 8 ad, 1457 3 and that 


they mallbe guilty of the con vocation of the lieges who do it, act 240th, 1 584. 40, Tl 
the charter oblige him to attend his ſuperior. yet. ĩt has no penalty annexed in caſe of fail- 
* ſo they might as well have fined in L. 500 as L. 0; and the moſt can be acclaimed 
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1» damage and intereſt, which is none at all, but a mere punctilio of honour-. Auſwered, 8 


"Titi though: the citation given him was not within tbe Feu lands which Nyne wells holds of 

* yet it was ſufficient; becauſe by his charter he is bound to attend his courts, any 
where wichin the Wire! og eke rken ee {dit it Weeze . e en dwelt | 
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of Theie lands. See ad Bad 3487; It is true, hen dhe 


nem excuſat, and ſeire es ſcire-debore. 4 


ä = very well judge bis walls by his 


n 
Homes 


— 
* 

* 
— . 
* 

* 


| ſonal ſolt or preſence, and te dern for his feo-durive; but no- wühs for exerinſie- fervices; 
and as his bacan-6fficer Faule not legally poigd: for that fine, entept within the ground of 


) 0 ke Kin 81 Wender burn 4 werd to the ſecond reaſon 


of ſulpenſion, that 


- where the principab ſheriff. ttewart or daille-4s purſuer 


muy hold a court aud name 
a depute, which he did; and he mag a 


ne in fon bis Contempt fa devern him in bi, 


Fr his ſeveteign, and to bim as his immediate 


mien md enten be eee de fan concrarentd-cio's): 


lauſe In his charter: 


— ta aint 


4 ark-of Fon es, another of -his naſal, whp-beitg required -16-wait en e to the 

King's hoſt at Both welbridge in June 16%, the Lords fined m, 

tee 31ſt gene that: de was only 40 tend the ſheriff ver the Kiog' 
_ marked: by Sit George: Mackenzie in his obſervations od tha <= 


though be founded on- 
Captain, as is 
"act. a charter bore a 
that he onid follow bis ſupetior conurb dm mer lulu, that would be yepudiate as 
oak, and the alledgeance he owes his prinee ; but this clauſe of going dene 

] 0 che Circuit, ho-ways > merferes with has dury as a ſubject. . 


8 Ther . was juſtly fined, for da ſands holden off the e crown but was folely 


Wedderbarn's waſfal ; but Nyn holden! of the Queen, he cannot both 
derte God and Mammon; and the uſd act ix 49%, impoſes on 40 ing Scots, for ab- 
pon ſhawings, and yet he would enact L.. 30. 


85 por ut zn King Charles the II.“s 
„Lremember abſenee from tlie hoſt was Gad in-« we e of n yes alert rene 


— ae tothe eld Teudel ha, theſe ſetviees Were Qty required: iber theſe 


| away, — being. no more gra t-acquired for obe. 
n e ped Pay none 
newells in attending 
er 3 nothing Dur the firſt oHechion guinſt the excention,' and found the 
| t. c ſerritorium, and therefore found uit deereet nu, und would not 
ſtair Its #lidel, dot chat he behoved to commences proceſs- of new; where- 
.caſcs, they only turn the deereet into a libel, "ab gta them i debate,” 
x: /ibello-withour a new ſummons omenation.” © JJC I TIN 
. 1. The deceaſed Sir Wiham Stewart of Aim. being ſet a rack of 
8 25 . pe rb Alexander Hamilton ef- Brotkſburn-for' three 19 yea 
he Lady Cardroks, his ſiſtet, raiſed/a reduction of the ſuid tack en mitnority and lefion.” The 
* ieſelf -wſtroded- the 8 for it bore to be ſet wirt conſent- of his'curators; and 
there as mono of them ſubſer e Lords found the tek % jure nüff. Bur he ha- 
| meli 4mpro bements of the ground, by which the rent was 
5 . d$; ut ar adviſing it was contended for the 
refpett eoild: de bad to bis Imptosements, Ke ir were ſo, as was denied;) 
a. Could —— afford any repetition” or allowance, dechuſe *he Was mals fide poſſaſor, 
his dn tack bearing is dittay eee e wanted the'curators conſent, and fo he 
could nat be ignorant of 'the-nollivy and defect ef night for igndraltUia” juris nemi- 
ee lr er e; and therefore law never affc him 
action for the expences wared out by him on a ſubject which he knew he poſſeſſed mala fide, 
no more than he whot builds on another mab's ground feiens id efſe alichum can eruve repeti - 
tion of his expences ; beſides, it appears by the probation, that aii the meRorations uſed here 
Was. «the-firld fix years of the teck by" gging out whins, dunging, fattding, G.. 
"tha banefit whereof" he enjoyed b ' 20:years longer, which did more than com- 
ponſe his former depurſements. | Anſeeretk, The tack" Though relating: to curators, yet names 
none; and nam conflat, that he had any; im weh caſe, net+being revoeked intra quadrienni- | 
im nia, it zit uuns a goot aud wald task; and never put füm in mals fide: And efto it 
were taken. at the worſt, maine Na poſſeſſon dedurit impenſas meceſſarias es ntites, and only 
des hixwblopmary: ones 3 and the law fas determined that a tenant having a long tack, 
and building an his farm ſor his better aceomodation and conveniency, non procfumitur ma- 
teriam dumiuo fundi donaſſe, K 36% 5 1. D heut. Let the Lords found, that Hamilton by 
_ "hig.nulb tack was in mala fide; and could have no allowance for his improvements ; and if 
any were ee hows e n e 255 E 3 my N pol. 
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depyre 5 and our: acts of pafhämemt declare, tht 


e sand the- Lofds Twi this | 
the, ſheriff ali&-no-wrong' to: Wedderbarn his ſuperior, 


* yore to ncicher could he cee him, net dwelling, on Wedderburn's londs' wa ; 
epi; ore ere diſcharge A freeman +40 be culled to his ever. tord's. * ” * 


To the Abird, that 0 
e pers "wor wery con-' 
1 campatible ; for by attending him to the eireuit, he obeyed the Queens 1 


meal to at Wy 
ven months after he 3 5 and ha: Ln 
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w Joreiwarrandice. - Sir Alenander dying in %, 800 "William Forbes bis brother's ſon 
| 1 the Laird of Toſquhoim ; and appre that great advantages 

aken ol js adele Bullogic, and Mrs'Elſpeth. Forbes, his houſck teper 
daction 'upainit! Ballogicof all his bonds, debis aud rights, as impetrate by: fraud: and ir: 
5 in fa far an they were abſolute and irredeemnable,. but he Was willing the ; 
 ſhovid:ſubfili for | and relief of hig engage ments, and cantionrics,” which he;offerc: 
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ba" prefixed {deceindiam) the ſpace of ten days. |: -Bot the Lords admitted the appeal. 7 
Wo ee eee ee of Buallogie being deep engaged: in eaurioncies for the,  __ 
1 eaſed Sawan Rare el Toba, and having paid great ſams for him, he firſt; bY” 


er of i\the lands ef Fedderatfhives and Loanmay, bearing onerous cauſes and abſo—-— 


had been: 
„„ 


- 


tel pay to rhedaft ſhilling. |"The-qualifications uf fraud inſiſted on Wefe, Then Thlquboon. 35 


| 3 His uncle hach a freb eftate of LI 18% Scots by year, beſides money; but thgt ſome Years; - 7 


_ heforgihis death falling tender and infirm, be gave himſelf wholly up to the management 

— od guidivgref theſe two, Ballogie: and Elſpeth, Forbes; and though he lived narrowly, yet 
bes comractted in that time pre: 

| 1 elkate without onerous ee { 

Jer E. 00 Sterling n year to his heit, and that bur with 400,000 werks of de 
ce be nothing but the product of eireumvention. Anſtber. 

hb wore gradituos, che heir cin gevet quarrel them, he being bound to werrzüur: N 

55  * the/alledgeancetis/falld.and calaniniins, tlio diſpoſiiions bearing onerous cauſea, and ſo pi 

_ them(lves, unleſs can velled Then Tolquhoun inbited on his other qualifications * 


heir narxati 


bene, «har his unde ut che titse of granting thele' rights ta. Ballogie, . the laſt years. — 4 1 
gment, und intellectuals, chat no man | 


* ara was ſo decayed-m His health; 11 
3nihis-riph | with could do the things they 
8. 


oy and ſanſibly with al his nei ts about him. The Lords allowed: both': . 
. patriev'y tonjundt probariong: «before anſwer, as r0-Folquhoun's ſtate abd condition. the ume 
df this tigning Theſe: deeds: in flyours of Ballogie,:/ And both-patties having adduced 4 vaſt 
nner of :winicfſes,. (Tolguhoon a8, end Ballogie 24) rhe Lords this day 
poli TH lovknoy and pr 
and circumvention, viz; That he had proven that his uncle, at and before his ſabſcribing. 


prevailed with him te grant. And Ballogie of- 


1— 


'4 


eat debts, md: yet diſp ned: 1 to Ballogie large parcels of 0 
bore'the ſame,)' ant} has' ſcarce | 


for Ballogie;: Ehe TR 


prove, that he wis ds rational and en then, ab at any time before, and c- 


iguhoor advited: - 
— nd Tolquhon repeated his reafons dH rrdudioen 


n diſpoſitions rd/Ballogic, / was become fo'ncfir and incapable to manage (buſineſs, that | 


un drunk in 


groundleſs prejudires 
1 eee (ns 


o'B and Elſpeth 
bh by them f and that his judgment and memory failed te that'degree 
_ alkedar his: "beſt: acquaintances who they were? And he would have craved tetants for 
_ "their tents, Though they rad paid him juſt the day! before, and would not be convinced till 


agaidſt bis beſt friends; and his own brother, and gare 
Forbes, that - no) acceſs ebuld be gbt to him 
egree; that he would e 


_ They ſhewed bis on diſcharge; and they made him believe) they had, boughr'g oxenifor 
- himat a fair, and dl ways reſented: the ſame: beaſt nine times over; and he did not know their 


d age from 
= 9 on binſehf, by his faroity and weakneſs; and tit they inter and kept up letters 
eating ie kat from int friends; und ſuch as he wrote and intended to ſend were detained, and 


That this aug 
made of probutiom fr iti but by feu, meun and obſcure tenants, owing bim more than thæy. 
were wotrh, and ſo wholby 


e prebiiy, 'who declare: ine he con verſed and diſcour ſed as [rationally with them as euer 
if he miſtook 


nder ſent y To thut nober was a ſuob, ideory or infant fo treated as he was. Ballogir as 7 
and i idious renſom was a:congeftion: of erxlumnfes; neither was there ny. Sos 


youth, neſcher by their mouth nor teeth ; and ſuffered many fuch- thicks debe 


under his influence and: impreſſion. Whereas he opponed his pro- 
8 confilting-of Noblemen, Gentlemen, Miniſters d Phyſicians, and Sana ondoubrs'; 


it do eafp:to accoum fbr trat, he being very ſhort : ſihted; and hel 
bes ye out em to crave his tenants when he ſaw them, whether they were owing hic | 
cot not: and al know he had v peculiar humour of his O; and if theſe were marks of fu. 


duch ® great many perfons- more than be would be in danger. 310, Tolquhonn na, 
Fhat his varle never underitead the Rigbts he had given Ballogie were abſolute, beoauſe be 


lack entered into a written contract of wager 
ven any fach right 
they Were irrecf emable, and Waterton was to 


pay him L. 1009 Scots if they were found 


with Forbes of Waterton, denying he had kid 5 
8 vo Ballogie, and obliging himſelf to pay L 1000 Scots to Watertot if 


1 


t be only im tuſt, or for ſceurity, as Tolquhon affirmed: they were. Anfwered,” This e- 


3 VNnees che ſingularity of his temper, that he could not endute contradiction, and did not 


desire chat Waterton ſhould know what he had done; and if this be fatty, then Water 9 


his paſſion; and if 
-precarious.; bur Ballogie is 
their ung bortom, and 


. 


_ tons contract muſt fall to the ground, who enſnared him by raiſing. 
ſuenn tranſporte take away-ſolemn. deeds, our rights will be ver 
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bal 


1 15 Fo iq:conrradts of artjage, inhibition; interdiction, Kc. nons of Which ref proven in Tol 
f 2 5 of is ſothers et this does net difable Him from d 


5 15 : Which the W both incongreous/and/abfards- for he b. 
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| 1 55 cally nn "be N wrhamenty form of proceſs, | 


 . asappears by the: colleftor's'receipt- produced: 31, They are willing :to enter guild bro 
dae e pay the ordinary dues bat the-magiſtrates Who deſign te anhane 


5 Fal eren 1 * 


EN. . than 4:mechanical trade, and t 


2 } 


wy ratified * Tas ans he 1 3 * 


697 bahoved: 167 55 da in the ſubſeq uent rights; pol nn Fr Tan ; | 
that it Was next to inpolfdle Tor: Binger s credit to raiſe ſo much ch oney as tlie price ' 
13 acquitivas from Toſquhan came to. But the ratißkstlong pr _ | 
di Nedrhis\milt; ae they were all dap eke died rights; an were truly granted, fort. 
_ ofieraae caules';- an;lthoxzhithete had b:en/anrecedent” fraag-ar dole,i[this:was/avre 
ane porgition:chereof.. + The Lords. confidered, that the:uſuzl' grounds for annalling 8 
ate sicher trött, Ant bedt or ffaad, A do che grſt there Was no veſfige uf it; beſides; ! 2 85 
that dhe by zie 8 e ret 1696 ft is conß nech and fimited ae tit or oth] A 4s "the: — 
_ AlFthe deeds guarrelled are ſome years ears before bit death Wand now'by che th a; 11696, 
denten is restricted to dier Gays. wAs to fraud, the probation! did nat being it pts. 
any indirect methods uſed/by Baflogle i procuring them. The other legal and natural 
9 iner ies t6-2anul. deeds ate futuſty, furiafity;»inſenſibilty,70bligements} wvelttitiog- one! 


1 x 0 1 IS . A 90 . 


qi 


 quhoun? $ edſe3for though every man has Het that meaſure of wiſdom and | de that ist“ 
8 n hi unleſs one rr other f 


the farelaidmeaparitics. affect him: Therefore the'Lis 0 


Lane e reduction, and fuſtai the difpoſicions. But it was ſtarted: Sx the>Brefidenr: and o. | 
 thers,” Thid/Polquhoun; 'ehowph He had-only. pdrrienlar'rh bes on the land- of Shives and 
Loanmay, Gre yer he had Uiſponed/them/with'abſolore Wärrandir „ though che fupetign: 


_ fovercigh. rights were in 'Ballogie' S perſon, at leaſt de quired by bim ſince : 


Vathat wartandice might evict 


'__ , thereſt of To! > Hawa from his: heirz"therefore/rtho!;/the: Lords! sffoilziced: tom the 


" redaction;* ede ordained Tolg Po to de farther heard 13 to the reſtricting that. war- 
_ randice only! to! fact and/deed;-''i hon'mrged Iwo. ( Vos: #8thFebrowyua669,\War- 
ſon ; and git February 105 50% See an e Pen af fraud and eirenmventioa 
were ſuſtaintedi to As ch een adtaces here. But the Lords 
e menfools for nut underſtanding 
dels inzthe World We will not 


| . things they's 


aid rules of: goweroment : Even ſo we muſt not cbüclade blquhon an ice, for not 
knowing black cartle's age by their mouth. Folly and inſenſibilry muſt be inſtructed by 
other fart af circum itances cl 5 *theſe. An dpf al s afterwards: eiven b Telguhon 
 againft this interlocutor. Aa Ik T4 rt do ns ct aft £0 Tel FRY OHA mot oi 
f z 1711. Te W t. Gil of Aberdeen Bordon and others. Gordon 
Burnet and Skein being chirutgeon . cearys-in 1 en, did beſides their ] n em- 
fe e exerce the trade 9 merobane ling 12 hielt che- magiſtrates conceiying 
ry, they comween them by their Procurator fiſcaf, 


to de an iaeroichment on their 
and fine therß in 1. 50 Scots each, nr” Uiſcharge..thom 720; merchandize intime coming, 
which decteet the) alpen, and jaſiſt bu thit reaſons, 1% Ther fine ds diſebarged by the: 


latelindemnity. 4% In Fare burgeſſes, and cannot be hindert to trade; and This is be 
mologated ib their being ſtented for heir trade as merchants, and; bearing Scot and 


nee the trade in 
/ The indemnify cannot free 
8 ſcntetice. had paſt ready: Te the 2d) 
bat; it is ny ag a paſſive title, and 
«this exadtion; Whether they be free burgeſles 
LAT to reteine them, bacauſe not _ 


who . ti be merchants dut the ſons of 
a Lebe bee ae ſerveditheir a pprenticoſhip $jo-a'merchapt.; And the 


= of i traqeſman and a merehant being diſtinct ſocieties, each: muſt keep to his own em · 


' *© their own hands, Ds refuſe to admit tiem - 


/ 


- - vp. Wera nent in vado another, unleſ : che renounces his trade: And though they be 


they ate only ndmjtted to practiſe in ſſda arte, and ho farrher, unleſs they areſalſo 

guiſd. brother and in effect cfürurgeons are no more bat a pendicle of the Barbitonſores, 

_ the old trade of borbers, and have no ptivilege to Trade in any of the royal burrows more 

| Wb en 5" Replied; That the more diffuſed. Ang extenſive. trade was, the nation 
Would flouriſh the more; and the parliament had found'it their intereſt to give a eommuni- 
Cition of trade even to burghs of: regality and barony, and mulio magis ſhould it extend to 
urgers'in boronghs royal. And the art of pharmacy and chiturgery,is rather a; ſcience 


hey ate incorporate under no deaconry, nor elaiming any 
1 in electing the magiſt yates, but ſingly totrade, for which liberty tbey are willing 
to pay; and the debarting them hitherto is pra conſuetudo, and can never „oyercome law 
nor common ſenſe; And though ſome have ſubmitted to it, yet pats. Privatorum juri com · 
mum derogandum nun, neither are they Aubſcribers . of any ſuch. indenture. The, Lords 
this nts ip on the ſeals. of une we 8 and concern the 


] Wag: "20 


ds generally. melined/wwirepel:therreas. 
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merchants in the whole 
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| age iofeftin cercain lands jn ferent, rogerher with the houſe, yarde and parks, but with 
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nts in the who 1 8 of Scotland, - therefore ordained it to be b 
their own preſence, becauſe 


1 
I 


1 


13 


.ady Craigton,. being on her contract of mar 


8 this g daliry, that in caſe of a ſecond mar riape ſhe ſhould remove from the houſe, yards and 


I A 157 - ; n * 5 N « . ** | ; 2 N In 
3 pirk ; the Earl of Murray, being a creditor to her huſband, and being infeft!on an "adju- 


. the elence,. becaule of the leading prepatati ve vt this cauſe Vid. ziſt Dec? . 
_ . Fanaary.4-.17411, Catharine Drummond, 


EN ; 


| _Gieation, purſues the Lady, to remove from the, houſe, yards, Ec. in regard\ the was mow | 
_ marricd.to.a ſecond hulband, and fo had; loft and forfeited her liferent of theſe. : Ate 


| The houſe. J now paſſeſs is not the houſe that Was ſtanding at the time of my contract; but 


: 


e ; "2 58s 5-4 < > 64g FF) = T4345 1 3 | NE S* £7. 6 1 2 1 
| . my haſbandduring the. marriage demoliſhed: that houſe, and built a new one, ſo thar there 


| i, not one lone ſtanding upon, another, of that houſe wherein I was  infeft, and which js 
3: 1510 c2a1t ſo , from which I cannot be debarred, unſeſs, by a new, conſent ſubſequent. t 


bobpſe, ,which I have not dons, .. Ax/wered, Though it be built fince her contract, y 


the buildings; J had declared that by a ſecond marriage 1 thonld loſe the liferent of that neu, 


1 OG 


- 8, almoſt built on the ſame found ation, and. near to the, ground on Which the 41 15 — 


4 


 » ſtood, and ſe fiir jurisis, as mach the lame d a ſhip, though: repaired all with new 
- - planks, org. l. 76. B. de judre. and as ſurrogatum ſapit naturam eius in cujus locum ſubrogatur, 
_ "0 the identity of the ſetond. houſe with the firſt mult ablige you to remove. The Lords 
 fognd.this manſion-houſe being bailt on the foundation where the former ſtood,” the la- 
du mult remove. But as to the parks, it was contended.that at the time of her marriage 


ide ſame. Was ef a very ſmall-circnit, extent and bounds, bat that ſince he had incloſed 


a very. conſiderebſe piece ef ground, and therefore ſhe could remove from no more than 


hat was the park at the time of her conttack. The Lords thought this reaſonable, and 
1 8 ** E a ne Ms 2 wy 5 5 2 Ke Fig 5 t . 3 N 4 55 1 2 25 8 n ok s 6 > 
. ordained. it. te be tried; for what if he had during the marriage incloſed a great part of 


it in Mr Alexander Malcolm her adyocate's bands, for her uſe, and that ſhe afterwards 


_aſhgned. this bond te one Clark, Who married her daughter, who recovered a de- 


ks 
" : 


Jer, thereof... See ad Februa 
925 r . Wk 


Kor 750 merks in anno 1686. N d 

3 9 70 his brother, my Lord Lochore's papers, he fills up his own name in it, and char- 
ges Pitkenny for payment, who ſuſpends on this reaſon, that the ſaid bond originally be- 
Poze ie one Margaret Kinny mond, who lent him the money ; but her buſband bei 
great debt, ſhe was adviſed, to prevent his creditors arreſtments to take it blank, and put 


* 


her-liferent lands, that clauſe in her contract chuld neyer have afforded action to diſpoſſeſs 


f Febre 7. Guthrie contra, Macdougal. 
56. 4,711. James N 


7a 


* 


erks in ane 1686. - James Malcolm ot Grange finding this blank bond lying a. 


_ : 


* * 


_ creet againſt Pitkenny for the ſum before the ſheriff of Fife, on which diſtreſs be had 


mage payment and obtained his diſcharge, and fo could nat pay twice. 4r/wered, He op. 
|  _ poned his clear liquid bond, which though blank, yet being in my Lord Lochore's cabinet, 


Was bis evident, and he as his neareſt of kin, migl | 1 name 

and could not be taken away by ſach extrinſic 588 The Lords allowed Pitkenny be- 
tote anſwer to 8 Liub, that his bond was put in my Lord Lochore's hands for 
tze uſe and behoof of Margaret Kinnymond, in truſt, and that the had alſigned it to Clark, 
ber ſon. in-law, and who upon payment bad diſchärged it. Upon this a probation being 


fore anſwer to prove prokt « 


it warrantably fill up his own name therein, 


eq, one Hutcheſen deponed, that he was preſent when Miſtreſs Kinnymond gave the bond to 
my Lord Lochore, to prevent its being affected by her huſband's creditors; and, that he 


 , heard Lochore ſay, -he-ſhould give her up the bond Whenever ſhe called for it. And one 


. " Glaſford. depones, that he heard Doctor Malcolm, after Lochore's death ſay, he believed 
- his brother had nd intereſt in that bond, and that he would not be fo baſe as fill up his 


name therein; though after the Doctor's deccaſe his brother James did it. And ſundry 


others deponed, that it was the common. veice of the country that Margaret Kinny- 
wond had a bond Jying in My Lord Lochore's hands. It was likewiſe inſtructed, that 
Pitkenny gave her a free houſe in his land, and paid her the annualrent of that ſum, 


Which muſt be aſcribed to the debt in this bond, unleſs they inſtruct that Pitkenny owed 
her another ſum beſides this. Againſt this probation it was alledged, there was nothing 
more deſtructive to our ſecurities than to evacuate and annul bonds by ſuch frivolous, 
Weak and ſtrained preſumptiens ; and all the teſtimonies reſolve into nothing but ſuper au- 


Alti alieno, mere hearſay, except Hutcheſon an illiterate fellow, who can neither read nor 


"2 
1 97 


2 


5 


* 


Pirite, and ſo is not an inſtrumentary witneſs, and who is too circumſtantiate and perquire 

In his leſſon to beget belief. It might have been Arabic, er any thing rather than a bond 
© for him. And Grange the charger always told Pitkenny, if the inſtrumentary witneſſes 
mould affirm it was Margaret's money, God forbid he ſhould ſeek it, but there were none 


3 . of them examined, but only mean extraneous fellows. And the tranſaction. berwixt him 
And Clark, was a mere ſham and colluſion, who accepted of a ſmall thing, and he was in 
- pefſima. fid? to take a diſcharge from him without getting up his bond, when he knew well 


f 5 * * : 
F * 


NET 


ough where it was lying. | Anſeered, 400 ſince the 25th act 1696, it is acknowledged 


. 1 truſt 


Veyms of Pickenny grants a bond, blank in the creditor's name, 


3 but her buſband being in 


in, 


7 


\ 


\ 


, 


i» 
* 


* - 
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U 


I ae, Z "Ag. even as Ks in The proving 2 


_ 1when:demandet... The 2d obligation to the other ſkipper. preciſely | 


Pom on different acts, yet they are conjoined' to make op plenary probation. .- And as to. 


: Sep eee vubce kcnb Pr amides JaBari fun. Pitkenny was not {> flu of money, | 


"neither was it chandeſtinely done, but in a open ſunſhine at the 
1 Thar trat 1 0 probable by une nceptionabſe locuments45 not denied; but 
. thene is noſuch conwictive evidence here. „Aud ihe preſumptions on the contrary pre: 
der 3 for it s known when my Lord was: Advanced from being an advocate to be a 
jadge, he gave back all his chems papers lying belide: him z and ſo he would have done with 
7 if it had been Margaret Kinnymond's ; and it's lying: /befide him without any note 
vr cover mentioning the truſt proves it was bis. own, and cannot be taken from his .heirs 
by ſuch weak and flender preſumptions: and fuch unconneRed irrelevant qualifleations can 
never infer ſuch a dangerous article as truſt. The Lords did think the. Choke: /conjectural | 
and divinatory, yet by plurality of votes found the troſt proven by the teſtimonies and Writs | 
. and. 0 reduced the bond as it ſtood} in Grange s perſon, and aſſoilzied. 
_* Againſt this: interlocutor, the purſuey. pave in a proteſt and appeal to the parliament; 

_ January g. 1711. Robert Warfon of Moihouſe and his partners ſent in 1706, two 
12 z77ks to the ifle of Lewis with 1 great quantity of Spaniſh ſalt, culkes and other 
materials for the herring: Hing ; but it ptoping very bad and unfufficient that year, - they 
| leave thefalt and materials-with Alexander. Mackenzie of Applecroſs, then at Stornoway in 
the Lewis, and take two feveral' receipts from him; the . Was in thir terms, that he 
mall either redeliver the falt, or elſe the equal quality awe; e at the port of Leith, 
D re, that he ſhould. 
ee de ſheuld order. 


_ {keep the falt therein mentioned 8s he did his own, and P 


1 This lying over till 1709, that the price of ſalt roſe confiderably,. they require Applecroſs 


to deliver back their ſalt. He: 'having diſpoſed opon ir by earing herrings, offered to pay 
them ſuch current rates as ſalt | gave at 925 time he received: it; eh they Judging unrea- 


- | ſonable, raiſe a proceſs. againſt dum either for»the ſalt; ſelf, or the'prices At gave in 1709, 


ben they required. it, amd fer their damages zn wantin mg irſ6 long.: . Alledged; The firſt tie- 
ker contained a plain alternative; either t halls theTalr, ox the like quantity vpon de- 
mand, which gave Applecroſs his election cither to preſerve. the individual falt, or uſe it as 
he pleafed: So from. a contrattus depofiti it turns a mutuum; and this. is clear from 1. 1. $ 34- 


D. Apen, Si pecunia qpud:te ab-initio hac lexe depefta it ut 5 Voluiſſas utereris, priufquam utaris 
r Jou have made uſe of it, the afio depofiti ceaſes, and the afio 
„ mutuo ariſes ; and he is willing to count ſo at the price of falt when hetreceived it. As 


depoſti teneberis.;, Ergo, after 
to the {erond receipt, it is acknowledged to be a mere depofitum and cuſtody, and that repy- 


larly a depöſitarycannot make uſe of the thing entruſted to him without the owners warrant 


and allowance, yer there be ng rules fo general and peremptory but equity i ſuggeſts exceptions; 
and here the very nature of the ching depofirare affords one. If chey be things ga ſer- 
vando ſervari paſſant, ſuch as ee wels or theke, the 2 85 ary s diſpof g upon 
ſuch would be unwarranta but Xi, Auantities and fungibles, a8. 1 alt, &c. 


: which are the ſubject of commerce, and periſh, diminiſh and grow worſe in keeping, there 


may be a greater atitude, as containing a tacit mandate. to diſpoſe rather than to loſe it. 
Suppoſe meal were Tent from the nortf to Leith, and it began to corrupt, may it not be 
fold as long as it is good market ſtuff? Even fo here, ſalt after ſome years keeping. melts 
and tarts Watry, and he is willing to count to them conform to the price of the herrings 
he curedby that ſalt, as being the product of the ſame-: And though the market and price 
of falt role by the union, and the Queen's proclamation for the drawbacks in 1709, yet 


taken: As Huber. ad tit. D. de candick. tritic. very well ſays, non Forluiti et exquifiti caſus qui · 
un res juſto majore pretio vendi potef wn; piciends eff, fed aeftimatio communis © et - forenfis in foro 
current ſequenda oft : And the 

naturelle, ſpeaking, de contras de vente, diſtingu iſhes the nature of damage and intereſt ari- 
tling from une 5 


„ and are ME effect of eme n event and eee 3 
f the 


h nit court of Coupar: Ne. 


ite  uaturelle'' et ordinaire,” 1 rheſe that are more remote and un- 


. mae 8 rhe Ky 4 5 


\ 


- »that'event cannot hurden' him, being. a-ca/asincogitatus whereof advantage ought not to be 


raed. and ingenious author of Jes loi civiles dans leur ordre = 
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e as e of, che an 8 v l 8 & ha 
reduces: the wiitas and profie} quar in”: onpuioneys-. wan toi that" gun 3 rem e e n. 


. which excludes extfiuſe and adventitious circuinffances, which ma inbance-and; raiſe 
hs value of 4 commodity 10anendlefs and arbirvary taxation. Anſwered, Merchants contratts 
relating to trade muſt not beJefr arbicrary; indefinire nd uncertain; which; wauld be de. 
"Araftive of commerce, and rum credit by i immergibg them in/procefſes; but has fixedand un · 
_ alterable rules (which are not id be perverted by e abſazd+glofſes which Lawyers witty 
imaginations can ſuggeſt ; und uf which prinei op this is one, that'the. valuc/and/eſtimation = 
- goods muſt be taken herons are- emanded and: required, otherwiſe: all trading ; 
is ſüdverted. Sic Hinnius ad litt init. quis; mad; ve-contrah. chligat-whete he'deter mines chat 
 "aeſftomatio” incunda' of ut valet tempore: Titiſconteſtatas i p moram in reddendo;\ And in 
' is againſt natural equity, for Appiecfols lntrari cum noſtro damm The Lords faund, that 

as to che ſalt cuntained in the fitſt receipt, where he had the power of diſoſal, he was: i Ps 
adde for the pier of the falt at che time of its delivery, ot at: the time of his mak ing uſe 
of it, or the Iren, of the herrings that were eured with that falt, and gave Mr Watſon 

" his election of: any of the three und for chat firlt ticker, refuſed: ta find him: liable in the 
_ ptice ſalt was giving the time of the requifition. But as to the 24 receipt, where there 
Was a'clear depaſtum, and no power given him to intromje-therewith, The nals found he 
. having antromitted and diſpoſed on it at his on hand, without: any warrant or allowance 
from the owners, be maſt be lia ble for that price ſalt was giving the time of the tequiſition, 


though it was then riſen 70 ver great. rate, bag parker ir gave before ; his jnzromil- 
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+ January 10. 1711. Jobs Ruſſell of Brajdihoxr, 2s A to Alexander Raird's eſebeat, 
: —_ ohn Miller copperimith in the Canongate, one of his debrors, for: L. 1 5Scots, 
and obtains a decreet againſt him before the ſheritls, dated the 21ſt of Auguſt. Miller ha- 
ving ſuſpended, he infiited on this reaſon, that the: decreet was null, as being pronounced con- 
trary to an expreſs act of ſederunt, 2 llt July 1696, diſcharging any diſpenſation to be given = 
for any inferior courts: to ſit after the 20th of Auguſt, the feriae, autunmalts then; ene : 
ee this decrect is pronounced on the au Anſwered,” That there is a+ ä 
produced, allowing the ſheriff to ſit till the 22d ef A * It is traue, this nie | 
= act of ſeJerunr, but it was warrant enough to the in jor judges, being under one bf che 5 
Lords hands, and the conſtant practice has been, that hey have always ſat-till- the a ad, in- 
_ clufive;. and if this ſhould be 8 a nullity, then it would not ſingly endanger 8 . 
ceſs, which is but of ſmall moment, But many hung on the. ſame firing ;; and which is 
worſe, adjadications and other diligences have followed rhercan, by which, if this nullity 
were ſuſtained, they would all fall to the ground; beſides, the act only diſcharges any ſuch 
- dipenſations: to be granted, but dees not derlare the deed null; and the moſt that can be 


made of it is, to call the clerks to the bills ro be more careful and circumſpect i in time 


coming. The Lords having taken ſome trial of the ractice, found a great many concern 
. in this point as welſias Miller, and that the diſpenfation had been ſurreptitiouſſy; eee | 
to the 22d, in expreſs conttadiction to the act; oy thought any law, act, or order concei- 
= in prohibitory terms did likewiſe imply a vullity of the deed. And Hope ſays, in his 
leſſer practics, cap. 12. anent actions of removings, that lem probibitoria is good, re 5 
it do not proceed irritanda, annullando aftam, and the deed is null and invalid, though it 
Want that clauſe, See Dury, ↄth November t 624. The Lords were equally. divided in 
the vote, and the Preſident ſuſtained the decreer, and repelled the nullity, in reſpect of the 
Preparative and ednfeqiimice'; but were clear to declare all ſuch deeds null in time coming: 
and called for che clerks to the bills and their deputes, and gave them a ſharp rebuke; and 


declared that the principal clerks were liable for the eſcapes of their ſervants. - And ſome. 


were of opinion, that, in this caſe, they were liable to make w; James Miller's damage, by 
their procuring a'diſpenfation downright contrary to the act of lederunt 1 but this was nor 
decided, as not directly falling under the preſent ſtate of the proceſs. . - _ 

| January 11. 1711. Gordon of Buckie purſues William Mackintoſh of Fun for the 

. ſun of goo-merks, contained in a bond granted by Borlum to Buckie's: father in 1675, 

Which he had confirmed. Aledged, Paid and diſcharged by a letter under Buckie's 0 
ſhortly after i it, containing an apology and excuſe why he had not ſent back his. 
bond, becauſe it was lying in Glaſtyrum's hand, where it ſhould be taken up and ſent him. a 
_ Anſwered, That ef $19 2 not be taken away but ſcripto vel juramento; and the writ muſt 
be as ſolemn and formal as the bond, whereas here there was nothing produced but a mif- 
five letter, acknowledged not to be holograph, and fo can never be probative of the pay · 
ment, chere being no exceptions allowed from this excellent rule by our law, ſave only three, 
_ viz. bills of exchange, letters amongſt merchants relating to their trade, and maſters diſ- 
chm es to tenants, which we allow, though neither holograph, nor before witneſſes. The 
| $ found' the letter produced, not being holograph, 'could nor. inſtruct payment of this 

ae not * iu re mereatoria,, nor betwixt e but a bond of borrowed money be- 
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Wo not ape relevant to e foe 
| . by ot ered tort Alttucted by:1 ſeveral-: pregnant -qualificatians: e condeſcenc * 


55 the time he wrote that letter containing the«diſcharge;/: ade, That ir was in Glaſtyrum's 
hands; Which was the cauſe uli he couldi nut ſend it, and That this la 


N 5 lam Grit and obligation, and if that be true; it binds abe ſubſeriber Whetherat be — 
on not; and the th ad: 1669, making holograph zwrits prefer 1 


importance depending apon'lexters; and. therefore eraved the Lis may, before anſwer, al. 


5 8 Feb. 162 1. e but it noways meets this caſa-⸗ And Northeſk's deciſion 


guainſt Hamilton of Bangour, as heir to n 
' 1 part of the L. 7000 Sterling bond given by Whitlaw te his Lady, they raiſe an adjudi- 
cation of my Lord Whitlaw!'s heritable eltate/for that ſum; and in re 
not of chat value, they offered to make it uß out of che heir's own proper ſands and eſtate; but 
8 the, Lords finding he was minor, they would not allou/ his tutor to make any ſuch offer that 
might tend 10 mis minor's ptezu ier The next alledgeance was, He being ſerved heir to his 
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Ky gin aid, [Thar 1 chb-iet hs DES 13 a 
the bond, ſeei 


git was nöt holograph,. yet the Jamo might 


on z ſuch as, that he offered"to provenhereava „delivery of bags of money to Bucky, about 


me. purſutr got ĩt from - 


bim z and thai it is not the both of the writs but the ſubſoription Which änfets the vincu. 


Þ dribe in 20 Cars; 
tions thercon, but doesnovipreclude them ffüm 8455 founded on by way df or ex 
ceprion, eben after thut, any time Within 40 years: and that the Lords W found o, a 
Dury;obſerves;'11 ath July 1632 Pyrnon(cours Ramſay's exccutors,\ Where u miſſiwe letter, 
"though not Bolopriph, was ſultained to prove a debt, being udminiculate by concurring cir- 
cumſtances; and the like; was found 28 h Feb. 1671 Earl of Nomheſk : aud Borlum is in 
he ſame viſe, for he addüces maſt ſtrong and violent préſumptions ta enforce the Verity of 
the letter; andi it i Known that miſſives never uſe to hae wWitneſſes adhbit theretd; and 
ieee few Noblemen Hor gentiemen write the whole body of their letters, but dictate them 
16 their ſervants ar iſceretariesy/ und only ſubſeribe them and we daily ſee maxters of great 


2.3 


Jos a probationiof theſe prennant adminicles 0 fottify and aſtruct che Werity of the letter, 
dere hblygraph, would ha ve needed no other adminiculation but comparatio lilerarum, 


that it was all his hand- writ. , "Anftered,” That the ſupporters offered 10 
could not be regarded för not being bolograph, Atiis a pure han ens. in the © e and 2 
1 of law, and fo: incapable. of ſupport 3 fun non entis nulla ſunt acculentia, nulla qualitates, 
and therefore muſt cont ii ue a non entity a8 it was ab initia. It is true, no writ binds wich- 
out it be ſubſetibed; but the naked ſuhſcription does not- infer the obligation, unleſs it de 
done habiliimodo:er'in ier miuis urin, chat either the hole paper be wrote by him, or witneſ- 
e e ited to the ſu bſeription. A as t the deciſions, that of Ramſa and Pyrnon Was 
betwirt merchants r marcat the Lords inclined 10 che cantbary opinion on the 


Dr LY Y «this: letter, 


Was inter ill 6 7 


o uſe not to Write the whole context and ch of their letters; 
Paſitive, book 4. where he only excep bills of enchange favore commer- 
di, and tenanis Tee ob i" elit and chough it may be difficult to forge a whole 
* yet Hunter and many of late have attempted to 5 ſubſcriptions. where there was no 
witneſſes added ſo all means of difcovetiug che falſehoòd are cut offz and his imaginary 
qualißcations can neden cut off nor ene rate my bowls: The Lords refibſed to admit his 
Condeſcendence for:ſupportiog his miſſive dettey, to probation, an thetefore decerned. 
ELaen die. My Lord and Lady Ormitten having ub 2a decreet of conſtitution a 
Lord Whitlaw, his uncle, for L. 33,800: Scots, 


— 


Akis heritage was 


uncle ſub bentficio inventar, in terms of the 24th act 1693 where heirs are ſtated in the 
ſame ptivilege with execatersf as the one can exoner themſelves when purſued by aſſigning 

Ache other; and Bangour i is willing · co aſſign the ſubje&:contain- 
ed in the inventary, by Which the creditor had no prejudice; j for, inſtead-of an adjudica · 
tion, which is s legal zilignarton, che gets à voluntary one, which is ſtronger;, and the 
act expreſsly bears, that heirs ſhall have the privilege in the ſame very manner us uſe is in 
executry aud moveables; and this Egli quadrates with the Roman law from whom we 
borrowed this. Aud Voer 4 tit. de 7 lays down this as 2 rule, -quod bares credi. 
Toribui defunBiiires ipſas dareditarias poſit pro: debito im ſolutum dare; quoties numeruta pæcunia 
bt” baereditate nan invenitur; and it is a maxinr in la, that quamdiu refeat remedium ordinarium 
non oft returrendum ad ertracfAnurium, ſo that the heir being willing to aſſigu, no adjudica- 
tion ſhonld paſs to burden him with-penatties,” accumulations, and a fifth part more, to ab- 
orb and exhauſt his paternal heritage. «Anſwered; The act 1695, allowing heirs. beneficium 
inventurii was a mighty alteration of our former law, whereby heirs ſerved made themſclvcs 
 ' perſonally bound, whether the debt exceeded the heritage or not, becauſe they had a year 
to deliberate on their hazard; but for an alleviation, they are now by this act only liable 
to the extent of the deritage and hate ver good ends were deſigned by chat act, yet ex · 
petjenee has told us it has laid à foundation for heirs defrauding their. predecoſſors creditors; 
and ſo till it be rectißed by the legiſlative power, it deſer ves no encouragement 4 a its 
| preciſe words and tenor. Now, though it equiparates the heir and executor thus far, that 
n can ſhall * liable alta . Fol It Bye. them no to exoner themſelves 
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1 e ind curũto- r den, "wherens 20 reien, — Nr wel petſona: 
* execttor finds caution, — does id here Are offbtedd Where 
the debters ate inſofvent; whereas,” in adji lands, they muſt b e purged of alt incum- | | 
| Hier; 18 ad "This , 3157 hn has been made” of to ſtop e 
I novi dat may dead ereditor into a labyrinth of tonble o adjuſt the warran- 
a and 70 3 appfetiate the righes offered, Wpfen Wey de very little , and may occa - 
Lon! Freut wrangling and debate What mall be the form and ſtile © ſuch afſignations," which 
3 er unß ned und unknown The Lords, by: pluritiry, found an heir ſerved cm beneficio 
might oer an ulignätion Nut rener, "ag n expenter” may; and that the creditor is 8 57 
: ales to decept of ir. But ü erunre 1 th ſubject alligned be incumbered by diligeyces, _ 
mut not the debror purge't em ere dis offer can be-reveived, in the terms of the 19th act 
_ 4672,” imrody N vine ond in N -apprifings? ' eee 0 er wa the 4 
P cation. ” Ed h N * "OF, e ae IANS E . | 12155 . e I 77.8: IIS: i 
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1 their preok 60 ood Anat (4698; gy Wilton, 3 of 5 
ewe — "oy "Year and — _ "erg 
am Johr —.— . Ws 


vent dedre be dee ied „ "Me Mexan ade Paterſon; Bailie Gordon | 3 | 
es 40 Kro ene "own: council, and offered L. 20,000 en more, ard week 1 55 
referred to them, ö pre — 'r6duotc n od ä 
f Alten 1 vi ie "partial: and i 
: tobs7x preferred, as being moſt to the ady | 
; Puder, bad ho tile nor*intereſt to call the magiſtrates t. Y 
0 Teemy, 8 — dhe — wis granted to the 
| | magiſtrares and Rr ee; "as repreſenting the whole community ; wa bong given for 
Pa) aying the town's debt, it certainly impowers-the-magiſtrares, to ingath N 
e Way moſt ſyitable to the end for which it was news and it bears 2 clauſe that | 
. may collect it ternfly, weekly, "monthly, or othorwile,!'as they ſee fit; which puts it 
; a Mer afbitrhint, enher to manage it by way of collection, rack; afipnarion or Troup. 

F There 1s indeed a feſtramt upon then in the appropriat ng" clauſe, that they ſhall 
_ ingly for payment of their debts, and rhar arithe Gght-of "ſome of the pri vy-countil, A 
put that relates oy to the cafe of miſapphcation, and noways aſſects the clauſe anent theit 
mMangpement and adminiſtration, which is left abſolutely free, and their diſeretionary power; 

as eircumſtances ſhall direct them; and are no ways bound up to expoſe it to a roup.4" and. 

think they have made a much bercer choice in preferring Mr Johnſton and others already 

auch verſant and Known in that buſineſs; and who have ſhewed much tendernefs toward the 
bpPfrewers and o che p urfyers offer were greater than the town's aſſigneys, vet all be 

. ivy welghed; it will truly be found to be leſs; for they not only undertake to ſink the 

town's whole debt, both principal ſams and annualrents, with their miniſters ſtipends, and 
the co French miniſters during theſe thirreen years ; ſo it is every way better than any 
ting offered by thir purſuers, which was only a raſh and inconſiderate act of envy and 

_ emulation apainſt their neighbours. Anſwered \ Their title to purſue can never be quar - 

- relled; for they have à double intereſt; * firſt, as burgeſſes, who-being a part of the commu- 

ty are concerned to ſee to the right adminiſtration of the common pood, and fo much the 
; more that if it ſhould be deffciemt in paying the town's debt, their hoùſes would be fubſidi- 

Arie liable to make it up. 240, As the higheft offerers. And though the magiſtrates might 
hive kept it under collection, yet being reſolved to lay aſide that manner of ingathering, 
there was no ocher Latitude left them but to expoſe it to 2 publick roup, and not by ſuch! 

*barefaced partialiry to prefer them who offered leaſt. And in the proceſs apainſt Sir An- 
drew Ramſay about the Provoſtry in 1673. the Lords ſuſtained whe: citizens een as ſuf · 

1 ficient to quarrel the election, and found it ai 8.50 and if it were not for this 

check, magiſtrates might malverſe and do what 0 And though the overſight 
was committed to the Privy Council. which is no.] a oliſhed, the Lords of Seſſion as bon; 

Vu come in their place. And they do not quarrel the paction in fo far as they are to pay 
ie rown's whole debts in that ſpace, but that the town has refuſed a conſiderable fuperplus 


10 augment their revenue, ny to gratify private men, And the * of the brewers is but 
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roceſs at this purſyers inſtance; as having no 
hag. thei pt rp iſt 8. being. 


knew Hook them. An — * 
6-indaw-40- Cn 8 
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| ena 2 who be — to. debar all oo — 
lemen, een ene un. or d ue 
een and any anroemen gene denen 5 they ee 


4 Nets, e e mar- 


rates; whereas, : by this mone- 
is exceedingly iner d. Th 
dearenrx, andthe fed of <aules, 


at cbntroul a I hey _ e A 
_and-amercia(e 5 — ineroaching on their pri- 
ad, Many hinge were introduced With à good wu 
: 1 -of tine prone bighi inconvenient, and deſtr. 
wo none py Which is very evident in Oy: ſs pl . e 
antiently to wades, — and able cri men 40 ſetile among us, whic 
85 — heſe ve ho. were in — — eign's eye o bring uſeful | 
manufactures. amongit us. 1 exaken notice of ſuch extortionstz for act 42d 
18491, diſcharges cordiners to'take: 2 others of. their trade. And as ro. thor _ 
pie een, that can never makeypreſcription, it rat a corrupt : 
ionabili 1 e e ora np cam, 
8 boliſhed- .:Uſecapia: locum non 
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-the.ſhoemakers.-oi Edin- 
quarrel the- — T. ſel} Pur ſhoes on thermarket days 
every week, : 3 e Ay, and in the view of all ithout the leaſt r 
The Lords declared in favours of the inhabitants, and found the ſhoemakers eculd wa or 
any to bring in ſnoes on the / market days ys and. wy 5 Warſon 
Fama ry. 2711. In the eauſe mentioned ſupra, th June 17 W ae bend 
ioproberede, by lifting the mails and-dutics, building bouſes, Cc. 
and an act of Malene bong extraQted, upon- theſe acts / of poſſeſnon, and 8 
luer being diffident of overtaking bim on theſe heads, calls ot 
5 "againſt bim on the other paſlive titles libelled, as lawfully char- 
: ged to enter heit., as. ins intremitter, c. It was contended far Brown, the defender, 


on the market · days cannot well be 


new his proceſs, and inf 


That there being an act of litiſcanieſtatian already made in the cauſe and extracted, with 


he term eir · 
raiſed: thereon, and witneſſes examined 5 his intromiſſion, and t 3 
« 0 re: e en d ee $3 + and 0 cannot. be e to re. 
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beine on every article of the befand ad may-be extracted, and there thall never. ww 
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beating a elauſe of regiſtrari 


hw the ett had been Ny —_— were'aherwile, then there might 22 8 of - 


3 they wircumſeribe themſelves. And the: Dodtorsy ſpeaking of litiſconteſtarion, call 
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io give a diſcharge, yet chat ig rn vires £6 
1 Sa ſeeing if che p ple: 


ſummar charge againſt them,” oor only” the foundation of an ordinary action. | Anſwered, 
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e points therein contained, 
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uonſum ſhould we actions 2 Is it not more the lieges in- 
ele krſt ſibel? Tue Lords found; the extracted act ef litiſ. 
Wenn "fron rerurning to the other branches of bis yo. | 
e re Brown's $ aſtedgeance of incompetency 
+ lap Ln. 1 . iN TITRE + af x7 0 3 775 292 ö 
ae e, tion diſponcd bis eftare to Ayron of | 
de be paid'ro:Scot of Balmourh, 1 op 
rjory Scots, his fifters, ag executors to him, rel 7 

by WM "He e defends That it "Was extinct by 
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| ho charge is moſt ent N ranch retry (and, the writer | 
£ -our names be in the ſubmi 


hes iſſion, we are 

not ters. but oi che faid Mr William Rolland taking burden for us . 7. 
Web without ſo much as deſigning himſelf our tutor. dative; and though we be decerned 
miſe, we not being ſubmitters, and are mi - 
had been p tedive would have got more in the event 
than this d nelt Abies tranſuct their pupils: intereſt, bot 
on their own peril;-if it ho-norutvemupebary and therefore it could be no ground of a 


Is Claim,” and in . name, if a decreet - 
and the tutor in their right to petform ſuch deeds, and 
For lecrers of horning to paſs thereon, the 2 will bea 
good ground for 2 ſuminer charge aga inſt che pupil, when they come to majority ; the tu- 
ore Lees being thei tegrating their legal 1 to act. And as have the 
ctions made y their tutors in their name, fo they muſt likewiſe be bound 
er fab Tagore 3, and if there be any prejudice' they have the privilege to ſeek reſtitution 
in integ}um; and decreets-arditral'now are the ſtrongeſt of all ſentences, being only impug · 
unable for bribery, corruption or falſchood. It is true, tutors have no power to ſubmit or 
Luanſact their pupils clęar liquid rights, where” there is no lis "nec metuitur, or is heritable; 
for their ſabmirring on ſuch is JÞecies alienationis, unleſs the authority of a Judge be inter- 


That a tutor having ſubmitted 
rbitrel follow decernin the pu 


EF 


| poked: but in dubious controverted caſes, it may be good ſervice to the pupil vexationis re- 


mendae gratia to prevent expences, and the riſle of lofing the cauſe: And in January 
4691, the Lords ſuſtauned a tranſaction made by Fletcher of Aberladie's tutors, whereby 
they bought the widow's liferent'at five or fix years purchaſe, and ſhe died within the year. 
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terms of Ihe set of patliament, that, his ſervice may be no longer delay ed. are inſtanced 


_ thar;*in'Sir John Erſkine of Alvi's ſervice, "the Sheriff of Stirling being then deceaſed, | the 
Lords authorized the Provoſt of Stirlin 44 to ſupply his place in 1696. But in & later caſe, 
. where rheEarb of March was ſerved heir, he 15 himſelf Sberiff principal of Tweeddale, 


the Lords directed their warrant” to Rlackbarony for, chat ſpecial effect. In this. caſe - of | 
Wn} the: * l MOWee Ther the: ares hag! Won” 4 commiſſion to v Lord 
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- and Mr Thomas Rig to be his deputes he chin, and ne car an 75 of —— two, o ij 
. raking the oaths, to ien DalhouG&s inventar in the terms of the act of parliathent, | 
Which 18 Gone, ** was aecort ingly Os to h 


n 


7 „ 


beides the heir; and none of them provided in reſpect of his ſudden death; and being all 
young, they purſue their elder brother, ho ſucceeded to the eſtate, not indeed for por 
tions, (for that out law has not yet allowed) but for an aliment till their majority z for 
where an heir ſucceeds to a plentiful. eltate, the Lords have burdened: him with alimenting 


His brethren and ſiſters e "ebligatione j juris naturalis 24th January 1 663, Edgars againit their : | 


I brother; and 10th November U. Haſty; which continues till they be bred 


in an employment, or if mean people to £0 to: eryice, but cannot exceed the expiring of . 
their minority. - The Lords having taken a ſummar cognition of the value of the eſtate, 
a nd burdens affecting! it, they found it betwint 4 and 5000 merks by year, with ſome 
debt; and therefore-modific« 'only 1500 merks of aliment yearly for alf the fivey but did 
not allow every one of them equally, but according to their. ages, leſs till they came to 10 r 


12 Fears old, and then more; as they did in Jacobina Inglis's aliment againſt Sir John Inglis 


of Gramond, her brother. But the difficulty aroſe who ſhould uplift it, and give the heir a 
ber ze? They repreſented, that for them te take our a/ gift tt tutory from the Ex- 
part of their aliment; neither would any be tutors, having 50 
dification.”” Therefore an expedient was offered,' that 
them, to divide the ch "0 


E- would exhauſt a great 
nothing to manage but this ſmall m 
the friends of the farher's and mother's fide had concerted among 
a, and each of them ta take one into their family, and they were willing to diſcharge 


the heir on his paying their ſeveral proportions, and to give bond to apply it to their afl. 
8 and education, and to hold compt for the ſame at their reſpective majorities; cheir | 


18 to ſpare as much of their aliment yearly as in proceſs of time may make up a 
inte ſhack to them at their majority; which the Lords condeſcended to, upon their giving 


and his tütors. 1 
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ved, with a ſum not exceeding. three Tos free! rent . the Haring” 4 Mk, by + a e it was 
rejected and calt out. e 5 fs 


February 3.171. Jawes Montgomery: af! en 
os to the teinds of t 


# 15 


der proceſs, where the rental being proven, he oraves the 5th part, conform to the ſtock 


there proven. Anſwered, No regard to that probation, | becauſe it was only adduced in 2 


proceſs of ſale purſued by the Earl and his tutor, to get liberty to ſell off ſome lands for pay · 
ment ofthe debts, in Which there was only « general view given of the eſtate, that, by 
-comparing it with'the debt, the neceſſity of ſelling off a part might appear: ſo the proba- 


. Temember. in the parliaingit held in abou” an overture. was brought i in, that, 3 pro- 4 7 
We younger children, it ſhould be lawful för parents to burden the heir, even on death- 


* . \ 9 7 his Fog f alt 0 
| 1 EVE. „ * 644 4, 
wh 2 . 


t February 265 171 17 Te FROTY e ee e left tes childfen, 7 


5 in manner forefhid, khat Want e . . a e ex oneration to the How Sy. 


en . clerk to the criminal court, heving 8 
e lands of .Kirkmichael belonging to the Earl of Caſſilis, he purſues 
him and my Lord Ruglen, his tutor, for payment; and to liquidate the quantity, he re- 
peats a probation led of the value of theſe lands ſome years ago by my Lord Ruglen in ano- 


tion of the rental was far from exact. 2d, This being led many years ago, the ſtate of the 


- fortune i is much altercd; for hey have been forced to give down ſeveral chaldersof victual of 


Phat it paid formerly, otber ways the tenants would have deſerted it. And ſo that probation 


being far above the preſent rent, can never be a juſt or true rule. Zito, It is againſt all 
form to repeat a;probation from one proceſs to another; for it is res inter alias ata quoad 
them, et dedutia in uno judicis regulariter non probant in alio; eſpecially, if it be in ſuch things 


as per curſum temporis mutationem recipere paſſunt; as in rents of Jands, which riſe or fall in a 


few. years ſpace. ide 16th July 1628, Finlayſon contra Leokupz 25th Jan. 1632, Kard- 
ley. contra Lauder; 16th July 6a. Murray y. The Lords refuſed to take in that proba-. 
tion here, bur left him to prove the value of the teind as he thought tit, ae the other 


way would have ſaved Lenſhaw both a great deal of money and time. 

February 7. 1714. The deceaſt Farquhar of Gilmillſcroft, having got a Siſpabrion 
from Campbell of-Glaſnock, the ſame. was quarrelled in a reduction, as granted the day 
before he died, when be was utterly inſenſible of what he was doing: and the other contend-. 


ing he was then rational, and acted ſeveral things as pertinently as ever he did at any time 
' -before.; a conjunct probation was allowed anent his condition at that time. And Gilmill{- 


croft adducing two witneſſes, Davidſon of Holehouſe, and the. other called Weir, It was 


0bjeard againſt the firſt, that. he could not be a habile witneſs, becauſe he might tyne or 


win in the cauſe ; in ſo far as he having truſted Glaſnock with the rigbt of à bond, he 


took a retroceſlion from him that very day Gilmillſcroft's diſpoſition was ſubſcribed, | and 
fo. confimilem fovet cauſam ; for if it ſhall be proven the granter was then inſcofible by the 


. and Pune affecting him, his Fetrde nen falls to che round, and ſo is concerned 
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; 8 A be n chit ſupport hi own right; che Phat night 
long ago ſopit and extindt, the debt being ae and: paid. many Jeers fac, and; all 
die writs given up and cancelled, ſo he is; under nd hazard that! way. - Replitdy. Shfnock'; 

heir may reduce the tetraceſſion, Nee e wb to grant, and fo-eaule him repeat 
the money. The Lords chought. there vas ſame weight inthe objection, bag-reſerved the 
3 conſiderat ion oſ it til adviſing. It was · Ohjected againſt Weir, that be had: given bond to 
 Gilmalſcrofe for. a ſum of money, and he had him under diligence for it, a ee 5 
wicht bias him 10: be partial. ; An/wared, The bond was pranted for the price of ſome 
cheep he had bought of Glaſnoek's-executry;; and ſeeing: the right was mar ful jadiee, be was 
3 wilkog ta pay-it, but knew. not to whom, till the competition was, diſcuſſed. 20, It is 
no relevant objection againſt a witneſs that he is debtor to the adducer, ſceing it 1s Big /e. 
We to cauſe one pay theie juſt debt. The Lords tepelied this objection... Then Glaſnock*s | 
be complained, Fhat Gilmulſeruſt had cited Mr Samuel Nimmo, late Minifter of of that 
pariſh, and who being withthe defunct in his ſickgeßs could not but khow his condition, 
1 now-fhnnged 49-adduce him, by which be was leſed, ſecing he might have the be- 
_ nefit ef putting ccaſs interragatories: 3 and cherefore craved chat either ne might examine 
him, ot give mim the uſe of his act tu cite him: The Lords found à party could not be 
dorapellad ro. uſe; any: witneſſes but: whomhe: pleaſed; and therefore refuſed the. deſire as in- 
formal. and. irregwlar;: Rut the: heir might have cited him, if he had done ir debito tem- 
porte ;: but them he muſt; extract the: act himſelſ, og take out his OE," as. ke and the 
Ee ks ſhall agree; Vid. 16th January r 1 . e . Th 
February 8. 1711. William: Moriſan df Preſiongra e, being debtor to Dame Rachel 
- Trotter, relict of Sir William Nicolfor-of that Uk; he Hons her: a 'bil-for-2500-merks on 
Gordon andiRolland, his two fale-griexes, payable on the zath June 1706. They both 
accgpt 3 but failing to pay at the day, the Lady proteſts che bill for not payment, bur for- 
beats do regiſtrate it tiſl Hecember thereafter; and does not \charge them wich horning till 
April 270%, and the agrees is not tilt che 31 of October thercaſter. The 1 5 of 
eee was, that the two accepters offered ſecurity: for the money, and gave an 
jo et PT infefrment of annnalrent abuve the ſum in the bill; bur theſe not proving 
effectual payment, and the two accepters breaking, the Lady raiſes a proceſs againſt 
ogrange the drawer, «for making'the bill guod, and offers to communicate en. 
aſt to im che rights ſhe had got from them in ſecurity. © Atedged for Preftongrange,. Von 
ecannat recur; againſt me, becaiſe v have bern negligent and remiſs in negotiating che. 
tl; for though it was proteſted debito tempore, yet you ſuffered 1 x months to inter vene 
- ere: you regiſraved:it; . three or: four months ere u charged; and other fix months elap- 
ſed before you dengunced: anch after alli this you did not raiſe your proceſs againſt me for 
more than a ear after; ſo that yon have been clearly in moru, which mo#ators lantum no- 
Cala dart, 4 An n, And it wene very dangerous do commerce to let bills die over dor- 
mant, and he waged again(t the drawer when you pf; whereas; if you had duly inti- 
mated to me e roteſt for non payment, I could haue locked both to your ſecurity 
and my pay by uur neglect and theiriretiring is now loſt. 290, Tou have tacitly 
renounced an recourſe-againſt me, and betaken youtfelf to the accepters of the bill, in lo 
far as you have: entered, into tranſactions with them, and taken their ſecurities, which is 
preſumed to be ineſulutum of tha bill, and entinguiſhes the debt as to the drawer: otherwiſe 
rs of bills can never be ſecure. Aaſtuerad, There is no aw limiting the time within 
which: the havets of bills muſt recur; as is clear from Scarlet's ler m#rcatoria and others. 

- Neither. is intimation by a legal inſtrument neceffary as to inland bills, but only certiora- 

ion and advice that the bill way nut honoured nor paid, and which was here done: and 

in regard letters ſignifying the ſame to the drawer may be Eopt up, therefore Mr Forbes, 

Pe Bills of exchange, thinks the poſſeſſor uf the bill not bound to inftra@ that he ac - 

 quainted: the dramer any other way: but by his own Gath. 20% Ratio legis hic ceſſat; for 

they being his own ſervants, he oughr to have inquired at them if they had paid the bill; 

2 3 ſeire.et cine dibert bic aquiparantur : and as to the tranſactions and partial payments, they 
ate beneficial to you, ſexing! they willirclieve you pro tante, and muſt be preſumed only in 
| earroboration, ang not in ſatisfaction; and I am net bound to wait till money can be made 
af them, (which may draw to a diſtance of time), but you muſt make your bill effectual 

by the warrandice implied therein. And ix is known by the practice of the Directors of 

the Bank, that a formal adsice as to inland bills is not required, nor diligence thereon. 

The Lords found legal intimation by way of inftrument not requiſite, but any certioration 

was ſufficient,z. .and-that the collateral ſecurities taken by the haver of the bill was not to 

be preſumed to be in ſolutum, and that they might recur againſt the drawer, yd roving : 
Ales chat they had timeouſiy acquainted them with the non · pay ment. 
Eodem die. Mr. Bail Humilion of Baldune, ſon to the Lord Baſil, and prendehild to the late 
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w 1 N e. e all 2 laſt at cards, dice, Horſe races and other panes, 
4 Pept anc rofiernd us prove the funis in ' theſe 
| in January 1707, Sir An. 
which muſt be oh > 

eee ce Leros cauſe. 7 „ 


nit 5 le him LD 70 l Ne * nne, 1 ehefefubs bis 8 hol 
bs repelled,”  Hnſwered, The Kirk+treaſurer's.claim is ſutfciendy founded in hw; for the 
 p6bf's behoof,, Ind. no tranſaction made by him can wrong them. The Lords faſtuined the 
Fk treaſurer” $ title, Then it was Alladgel, That his bonds bearing borrowed W 87 3 
neter . bexaken From, him, but {cripto- vel nente; other ways this objectſon may be © 
*xrud againſt. cycry bond, ther its true cauſe was play- money: and os admit this 7 . 5 
. probable by wimefſes, may ſubvert the ſolideſt riglits zn the natiqn; and ſo cannot be dil. 

folded , eodem modo quo colligatum. oft : which is an'\excellent; caution laid down by the 
law of Scotland, that Io hall not be taken away by the lubrick, corrupt and uncertain 


telkimonſes of witneſſes, ; far, thongh che delivery of money be an act is percepribly fal. 
"nr 'under our ſenſes as gaming is, vet none ever pled, chat payment of a bond fo: made can 


be ptoxen by witnelſes.» And.though;in-ſome extraordinury caſes witneſſes have been exa- 
_ iſhed, yer if this, by.lome weak,roſemblances,..be ftrerched ro-other calts,” the role coties _ 
 aofendbly. to he jolt and e into nothing. | „Though regularity wit- 
" neffes are not admitted 19 5 Writ, yet our law hav introduced! ſome neteffary Exceptions; 
ab in the caſe of kraud, force, fear, truſt. and the like and was dately done betwixe Mal- 
coli of Grange; and \ 5 ms. of Pukemy:; and betwixt Sir J. Houſten and Kilmorohock ; 8 
and formerly _ berwixt the Dale of Hamilton and Cunningham of Auchiulla And 
_ gaming, may Very well came under the head of fraud, it being manage wich ph chestry | 
And deceit.“ Vea, 75 as the N x ry Wee and: bin robs ory 660 
ty 8 in the ritle : des 


AS 


t teen od that 

erent corned Þ 

Cm Hind 5 years ago in a pur- 
Fate 15 Captain 8 5 Alexander. mor. of ae, aboat * loſt by 
him at a and GGG · ·—• Am ͥ⁰ͥ⁰ẽnm̃ ·ãůmuaä | 
February 10. 1711. 0 George 3 of Craiglockhant,! herak painter; ſets 4 tack of 
bis lands of Craiglockhart ro ane; Burton for L. 2000 Scots of — 


5 31 years; bur” 
with this e that 7 7 80 en ſhould: 2 we in „ and not 
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l he PIETY the m dle was merely. Hrec: | 
 ,  _ momentary 7155 they had not. ſecurity for: z-month, Jene 7 ut 1 Fs or "lg wife : 
=» i j I FOE: our and difpoſſeſs:them..': Anſwered, This bargain Was not cqgträry 10 th ke Ns it, 
r might” be a Ait „ 
Ws. 555 * a eh ard dei pack; delebarary 1 UNE tot ten dar any witho arg. 


"EN BS Bog 952 7 rode 3 vo is, ie t 
| - Hepbur contraCongalton; Aud they ſome years ſer the bee and got 100 9 Fr „ 
1 being conjoined with ip horſe. and cow 's maintenance, whereof they Were liberate, extended 

to much more than L. 100 Scots by year. Likes, they had the'yartds,, parks. and Jncloſures . 
ONES, in 09 the bargain. The Lords Found * the tather's paying an additional duty for bis 
pPoſlſeſſing the hoaſe and. its pertinent for ſorlong. a time, ohligech his fon'to? paß the ſame Ju. 
1 ry for all the, years 155 has poſſeſſed it ſince his father's death, and ſo Jong as they continue. 
EE. | © poſſeſs 1 it : but being Only verbal, there was locus  poehitentige,” aud power to 9 

and give over every year; therefore they found. the tenant may renounce the poſſeſſio on, and. 

free themſelyes of the ſaid additional: tack«dury: in time coming z but in that, caſe they 
turn to be liable for the cow and hovle's graſs ſummer und winter” as they were before. — 
Lords proceeded . on this | wy * that 72 diſcharges. cxpreſsly bore that” the payments | 
were made. hy the tenant for bis poſſeſſion of the manſion” houſe, Which 'cleatly: by ſuch a 
„ - Jong as inltructed a. new bargain- made. bepwixt- them. But the ords Teemed-to make a 
. _ _  - difference betwixt by gones and in time coming for quoad: bygeties, they foun the tenant 

3 - Gmply liable; dut in time comigg only in eafe chen continued to pollesrhe houſe, © 
Femam 13.1711. Mr Robert Craig of Riccarton being debtor to. Sir Alexander 

Brand of Brandsficld, he. draws a bill on Anderſon and Gordon, twoſof his tenapts, 
1090 werks pa yable to Sir Alexander, hö accepted; büt the och ) creditors - compear, and 
„ this bill; is null by the-2Fch-a& 4096. declaring that all bonds and other deeds 
ſihlepibed blank in che perſon's. name in Whole favours they are conceived ſhall be. void and. 
=: null.; — 5 this 4 70 was blank in tlie creditor's n . ars 5 in 

„being both filled 2 ya diſſerent hand and ink, en intervallo; It being originally, 

; 20:1 verals, and: offered to, them a8 it Rod” ani ; and at laſt 
be and Sir Alexander agreeing, Sir Alexander's. name; was flled'up therein: And therefore 
. being, ener to ſo kee xm and recent ja lan, ar ie pie Doll. | neee, The 


5 ing pe "2nd; if we may eaſon ft en de S 0 the a, 1 1 blank bonds. 
It is true, arguments. and conſequences a rubro ad ip, alway | 
dubicty, ariſcs from n.the d | een eee words; the ubric doc 


_ theſe blanks Wall be filleda > in preſence 'of the witneſſes before *thoy ſubſcribe, 1 it on 97 
| reaches blank, writs that 10 ate uri. need witneſſes: but it is iti l thae'bills by the 
- law; quire no +=Rephed, The act not only ſpeaks of Blank. bonds, but 
| other. deeds, Which maſt being 9 bills. And it were ver y-dang erous to allow 
the practice of blank bills. Beſades the ie the act puts! it beyond Fil doubt, ſpeak · 
ing only of indorſations of bills and notes of trading eompanies, fo that omnis erceptio 
being regula, eit muſt confirm it in caſibus uon exceptis ; » and. efto there were the ſame parity 
of reaſon for extenſion to bill „yet law docs mot allo 4” Ant though they do not re- 
Quite witneſſes, Jet bolograph writs would-be null if lank in the e name, though 
tdtthey ſtand good without witneſſes, being an exception from the th act 1540, Aiſcharging 
aq faithto be given to writs wanting witneſſes. The Aviſo bills, fell within the com- 
3 pas of the ſaid act againſt, blank;writs; and that it was null. But the next queſtion. aroſe, 
whether, Is being blar nk ERASING by avicnelſes;—or- or y I Sir eee the aver of 
755 the bill his oath? 8. e ee eee ee een oF „ . 
pL | Roſs. contra the magitratesof Tayne. Walter Roſs being. poyoſti in 1694, 
6 1 ets a bond, from them for L. 602. Scots.. Eliſabeth Roſs his daughter confirms this ſum, 
and with, oncourſe.of her huſband, purſues the. preſent magiſtrates for payment. Alledged, 
1m, The bond is null, becauſe not clus by acts of che con vent ion of the royal burrows, 
Sa alſo by the 29th. act of parliament 1693, all things relating to the alienation of their - 
common good, or contracking debts, (which may be à groùnd to aber them by di diligence,) 
mauuſt be done in a full con veation of the town- council, both ordinary and extraordinary, 
wth their . of e N a eee act ave Bhs the da 88 and uſes: for ng 
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but that che ſubſoribers ſhall'be i ly liable for: the debt themſelves, but prejudice of e 
x creditors right.” '"Mlledged, 240 This bond is fti non; for the narrative and the obligatory 


4 C i 
70 
: 1 


part are wholly aſſerepant ann conttadictory. The narrative bears, that the town was 'ow- 
ing 700 merkst one Hew Rayne, "whoſe right Provoſt Roſs had acquired ; and yet „ 


bonds granted for L. 60 f, being 200 merks more. Aufrorred; Thie 18 a 

tie Weiter, by net mentioning. the -annualrenrswhich'truly' mide vp the L. 602. 2 
zue, We muſt have compenfatſen; for the Provoſt, Wie in office, intromitred with: more 
. of the tow's Arn thanthis' came to, and craved x diſigence te ye t 


pure miſtake in 


e this reaſon; being 
mb, r to be repolled, us net inflantly* veritted, as che uc of „ 
5 5 40 equ This does not hold im "admit iftrators 4 a8 for inſtance,  rurors | 

3 urato ene « parſe we pupils for ahy debe owing chem til they count; ſo no more - 
eee ante reuditas rations: and thou i in Jar rrows'the towh-tfeaſur W 1755 


| tromintrs, * yer in 3 bur rows the prevoſt is the fait 80h bittrstor, manager and mw 


ö het "pear" difference" herwixt a bond granted by a rown = 
toſan exdraneous perſo 1 h to oe EAunl in office at the time, who ſhould have been more 
| cant login 4 | fame egal) done; and therefore found the provoſt's e | 
ö = pak: Fe wb he reds ph nate ig. + Annes — it was in rem * 


men gr their 3 


. een And tl ep eee en the ef parkament, 
' the pra erer fach bonds be ern the receivers, took not place here; — = 
was upon the matter one of the gränte himſelf, foam Xs rovoſt/ar the time, and fo. both | 
| debtor-and ereditor 7 and the onerbuùs cauſe behoved © 


cave behoy ted : And were of opinion, 
it ie hat any inrromiſſion with the ww" common good, the ine might be taken in here, -. 
to fonnd a com ion, and would — 3 0 925 to ſeek i 85 oy" 125 Oe” "Tor" 7 HZ 
"0 u len pere. oo hy rnd 1. — A Br or ts | 2 rs eie "Ay ay Fi 8 FE ; 3 | 5 . | 
13 Fovofton againft William Diet of © inge, anent Sir Os Loſcly'srailzie, . 
tioned ſupra i gth Dec. 1710. 2. An ippeal Was given in, (but it was not from them 


as Lords of if. Selon, but as 0 . 
n David Denholme of ' Cranſhaws againſt Mr John Campbell miniſter there, and the o- 
ther heritors, alledging he was grie ved by over valuing his tithes; and refuſing the. uſual de- 
e Some alte if appeals lay from it, ſeeing 
But the pafliament of England will nor Teadify decſine themſelves. 6 5 
Fey. il. Hopkins de te maker in Edinburgh being debiorts Short in a contro- 
verted ſum, they ſubmitted the n to two arbiters, WhO decerned Hopkins in I. 70 

Sebts, He ſuſpends on this veal that the decreet-arbirral-1 is null, wanting "the name and - 
. delip nation of the writer: Anſwered, Decreets do not require the writer's name to be in- 
"it; their validity depending on che authority of the judge pronouncer- thereof, and the 
clerk's ſubſcription 5 and hefe this decreet· arbritral is duly ſubſcribed by the parties, /arbirers 

and witneſſes; and i will be obvious to any, by inſpection | and comparing the ſubmiſſion - 

_ with the decreet, that the writer of the ſubmiſſion," who is mentioned, has alſo wrote the 
| Tear, hey being both one hand. But the truth i is, law does not require the mentioning. 
of the writer; for arbiters have a greater latitude than other judges, and may proceed, ſe- 
cundum Bonum et acquum, and cannot be tied to ſuch nice formalities. Beſides, the 25th ar- 
ticle of the regulations 1693 ſecures deereets . arbitral againſt all objections and quarrels, 

ſave only for corruption, falſchood and bribery. Replied, Decreets-arbitral have ever been 
| repiited: private writs, ' and ſubje& to the belle legal ſolemnities of writer's name and wit- 
nedſſes, elſe the ſabſcription is not probarive ; and they never had the privilege of Mee acts, 
ot decreets of a court of record '; ſuch as the ſeſſion and ſheriff· court, or other inferior judica- 

tories: And the regulations ſuppoſe the deereet · arbitral to be formal, elſe it is no decreet; 
for what if it be ahra vires, or null, then the ſaid article noways confirms i it: And this 
Was lately found in a caſe of Hahburten of Pitcur's within theſe few years. The Lords re- 
. membered” they had faſtained decreet · arbitrals, though filled up after the day to which 
they were limited, if they were extended-conform to minutes agreed on within the time, 
though they bore 'not the awriter's name, as was found 29th March 1633 Forreſter and 
— Gourlay z/ and therefore the Lords TORI the e and found beer oe tral need 
ww mention the writer's name; e 

February 17. 1711. By ene paſt Gorey: Hane Gtierſon cron n in dats | 
au Andrew Cutler and his friends, in 1706, the ſaid Andrew is bound apprentice to the 
+ faid Homer, to learn his art and trade of ſurgery, for the ſpace of 4 years, and the maſter 
Was to maintain him in bed and board; for which there was a ſeparate bond given of the 
i dare and n * zo 'Sterling which was afterwards your” About 2 TIE after, 
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n taverns, - or o- p 


iſhoners for plancatioh of kirks and valuation of reinds) 


it was a be mane 4 . . 5 
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n „ MBS 10 e 
Iv „ the Aalen _ Ws; r Ankle, 3 ee 
* 8 _ andp pay a new ſapprentice - fo: i Whereon' he äntents a proceſs a gainſt arg tes L tkter, 
bis mater Homers relict, on the paſſive titles, for:zepetiion and repaꝝment of . at 
5 IN bk "the: e ere with ennualrent ſince the peymenz, in regard he was deſticure of "ug 
ii hat ali, af be "maſter's death. Alledged,. ine, Nan renfats it Was paid, ſceing 
r . Pars - contrafius,-being of the 

. fame. individual date; and] bef re the ſame. witneſſes. 95 The Lordschought. was 
_ ſufficiently. inſtructed. 10 haves been granted for. the  apprentice-fee. '- ada, Alledeed, it 


tainment and i ion was bur ſobegy paid by the L. 20 Sterling, 
6 pence a-dey and the firſt two years: bf any pprentice- is 9 2 Rttle or no 
5 8 to the maſter,” beeirg chen cen .nejther compound; rugs ner, phlebotomize, nor 
_ any + ſo hey tre all that time reputed hut a trauible and burden; the 
"ted year. they. arp Jindead- worthy. of their nent, and 0 they ere worth ole. 
Next, it was bis on fanlt he deſerted the houfa, for ſhe ſtill kept the eee % 
de privilege indulged: e tradeſmens widows by the cuſtom; of. rogel-burrows, and bad a 
a - -young-man- paſt his apprenticeſhip Who ſerxed therein, by whom he might have been inſtruct 
" er ht the time of his apprenticeſhip : and in à late cale,. 24th. July. 1707; betwirt 
Rule and Reid, abe like was decided, 1 Rule left Goo merks to Reid and other io neigh- 
bours, on this narrative Abet che ſhould overſeg his interment;) and inſpect the education 
of his chüdren. Reid, afign-#þ ae eee arr ſearce ever came abroad,; but was b) 
Fbiekaels con ſined to his houſe till his dying day * "FIR being objected againſt bis repre - 
ſeutatives, that be ſhould have 10 ſhare of the lepacy;.he dying before the eauſe was fol 
fed, yet the Lords found be had right to his ee, being he had 99 
15 5 1 als, 4s outlived the term of payment: Mute magis here, the maſter- having Alimented 
and rapghe him for two years, which dequired a. Greater reward chan 
by and it was bana fide ſpent; fo themaſter vas more a-loſer than a gainer. Auſwered, 
„ ligation was certainly fine cauſa quoad that ſpace of time yet to run of the:apprenriceſhij cut 
5 4 off by his death. And n Sd tit. Reſtitution, ſays, ſtiration Fu ond. in theſe 
. things gue cadent in vin couſam,” though they at ficlt came warrautably 
= =, caule fail; as in marriage diſſolving Within y year and day, Ge. And it eee 
by the common. law a oper# ane lo the work mult be rformed'exe the reward 
Os 1 and if it be not dolly performed. he mut defaulk che merces and hire pro 
4 ©. tanto, J. 38. D. leg. And as to the offer of ſupplying . ic «by another, nullo mado reievat, 


Which will be dut 


erſeen the fune · 


rence bet wixt tradeſmen, hoth ration -ingenii, . 
"ao apprentice tan away from” hismaſter, not thro” defauit but o {evitiam, for | bis cru- 
495 will not the apprentiee recouet a beef hir fee though paict? And l g. D. de folu- 
Tionib. determines, if an artiſieer wndercakes a piece 

dj uſſor offers y0-compleat. ir the denen Path ig en; abtiged to accept it; for induſtria perſonæ 
elilur. Replied, Ir is net ſul to. fotecaſt ſuch aceidents and events as the: maſter's death; 


== repaid, unleſs ſpecialiy 


eck; and. in Holland it is divided into annual payments, 


Jai it were otherways. The Lords, by plarality, found, a:-recom 
tice in that event of the maſter's death Hlarivg the currency; but did not think it was to 
be divided equally pro rata\lemporis,” feeing the maſter had lictle beneſit by his prentice's 
ſervice during the twyo years it ſtood ; and therefore would not ſuſtain the repetition for 

. Abe alt but only for a third of ithe-g 


fered to inſtruc him by a man paſt inis apprenticeſhip, and he refuſed. "The autor in E- 
8 is, that the Deacon of the trade puts him to a new Maſterr 


; 66 Duſſus, and intending to-meloſe' a, park near the houſe, bat inding Sir Robert Gordon 


parts of Gordonſton's adjacent lands to Thunderton, for his 


the high way to be caſt about 200 ells, as the 41ſt act 1661 allows. Of this decreet 
Gordonſton raiſed ſuſpenſion,” on thir reaſons, that it Wa not in terms of the 17th act 
1669, which prefuppoſes that the corners of the deſigned park muſt be in the incloſer's 


5 on ground, and the line betwixt the two to be on the common march. vhich is not ſo 


|| rig, und the 2 3d act 1695, is for exchanging them wholeſale ; -whereas Thunderton, by 
«the ſcheme and draught of the park, euts them through the middle, and halves them at 
ide FO by TO RR RW the — Tr _ rigs of Gerdoalton's u nents. are 


; A opt 


cannot be repeated condliſtinne ob cusſam dutam cauſa non fecuts, ſeeing the two "Years enter- 


"there: being a dilelius perſouas by whom 1 "chaſe de N bree for there is a vaſt. diffe- 
thre, doftrin ot inſti tutionis. -And. what if 


c af work, and cannot do it, but his 


and, by the- practice of Landon, though the maler or apprentice die the next-week, there is | 


and not all given in at: the beginniog, as with us z; though by the canon, civil or municipal 
npence due to the appren - 


February ao. 1771. Me Archibald Dumbar of Thunderton haviog e ahe ay | 


of Gordonſton's lands come ſo near, that he behoved to take in a part of them within his 
: 1 he applies to the Juſtices of peace of the ſhixe-of Marray, who adjudged ſeveral 
park, and in reeompence ad- 
judged a part of the lands of Duffus of equal value in favours of Gordonſton, and ordained 


in this en 2240, Part of the lands cra ved to be incloſed in Gordonſton's ground lie run- 


139 


y.thing/be got ; 5 


pprentice · fee ; and ſuſtained thatanſwer, that they o- 


(OR or T1 nz. a 0 R D 1 r 8E 8 0 0 N, c. +" a 
"Joy off, — age 1 4 conſiderable: diſtdines,! de Ihe * bock of aſter - 
__ and: tenant's Which could newer be the meaning of the faid: at of parliament-.for dividing! 
Tun rige. | gtea;; There can be no excambion herr; ſor Duffus's lands ate ſo affected wes: 
| incumabranoes, that he cannot effact ually tranſmit the praperty of one foot of ground there- = 
. - Auſevered, He opponell che act of parliament iimpawering Juftices of the peace to cog: 
4 = dee Lad erin adjacent- lands, and: give of lunds tor making the dyke cven, 
| Which is a public good for-ynprovement of palioy ; ah un · rig can never hinder the ſame. 
Aud it his right be gueltianed, he will gine i — -warrandice, or the equivalent in mo- 
ey at the current rate 8 lands in che cunntry. The ebene the Juſtices 4 
Siet into a libel, and ordained a new wiſitation and pet ambulation of the gronnd. 
Eadem die. Boig and Grawfurd.grant bond in February 502: 10/Archibald. Beurbog „ 
5 a: 14: 3 Scots, wherein James Montgomerie merchant in Glaſgow is cautioner ; Who be- 
ng Spd for che debt. ſuſpends on this reaſon,- that he is rec by the gth ad 4695, de- 
clating all cautioners free if not inſiſted againſt within ſeven years, and this will be five or 
7 :-3 | "ſx months mote, Anſwered; Offered to prove! imerrupted. becauſe umhin the faid ſepren 
"7" lontgamerie had; a ground of campenſation/ competent to him againſt Bour- 
bon, the ef ; in ſo far us he was his factor, and by uplifting. his rents was his debtoer; 
ang though he afterwards counted for hem, and get a difchatge, yet during the time he 
cid my money. in his hands he could not live purfued me guia intus habit; and fo that time = 
wut de deduced. from the ee, for contia non ualentes agere nulla currit Preſeriptio, "1-7, 
e found betwixt the Earls of Laadctdlele and Tweeddale; and on the 22d Jane 1975, . © >. xn 
Earl ef Wemys contra Gall, that a bond anight preſcribe againſt the huſband's ug maricz, © 
but not againſt the wife, ſhe not being valenf agere 8 and that preſcription 
does not Fun; againſt a ereditor, While the debtor has a ground of compenſation. ariſing to 
bim, Was found un Jangary n zr enen Sir John, 'Gordon-and: Hay, where the long pre- 
ſeription was found exeluded in ſwarrd, It was never heard that com- 

- -  .penſation inen ſhed any; debt; alli it was applied. and much leſs where it ceaſed by pay- 
meat before it was propaned and ſuch doctrine were to pay one with logic. Then it was 
1 -alledged, ada, Interrupted by the. acts of parliament adjunrning the ſeſſion, which being all. 

diſcounted will bring the pur fo e ide en e Anſwered; All theſe roceſſe: 
only. relate to annual preſeriptions allenarly, and ſo can never be extended to this ſeptennial 
oon z the adjournment. in 4 702 dees indeed ſpeak of hort preferiptions in Sand, but that 58 | 
ns only for 18 days, which:deduQtion will not ſerve che zurn The Lords repelled both © 
ay the alledgeances, and found 516 wood; RY goed *he ene e 19 0 11 . 
ee kart favour ar extenſion. 5 e 4. EA% TIT: TRIES ah 
9-21. 1711. Peter Nen, t in Glaſgow, 
ian atiasNaper of Kilmabew, in pays of 1s 8 Scots; 
him, after he had lien three months, they agree that Kilmabew ſhould 8 to him cer- 
etain lands irredecemably, in ſatisfaction of his debt; but that Peter, out of teſpect to his 
chief, ſnall. give a letter of reverſion, to repone him to his own land, if within three years 
he ſhalbredeem from him, with his own proper money, without borrowing it from others, 
and that the favour ſhall be merely perſonal te himfelf, fecluding his heirs and afligneys- 
Within the three years Kilmahew procures the money, premoniſhes and uſes an order of re- 
— cemmption,: requiring Peter to denude; ho refuſes, becauſe not in the terms of the re- 
verſion, ſeeing he offered to prove by his oath it Was not his own money, but borrowed 
from the bank; which made Peter raiſe a declarator of expiration of the reverſion, and 
ithat tbe-lands were become irredeemable. Againſt which purſuit it was alledged for Kil- 
»mahew, That the bargain was-extorted from bim by plain concuſſion and fear, ſceing he was 
Yer our the one day, and the papers preſented to him the next, with this certification, that 
il be refuſed to ſign, he would be re · incarterate ; and the whip of a caption being kept over 
His head, it was ig¹ẽjetus gui in conſtantiſi mum vm um cadere poteſt. 240, Theſe clauſes be- 
ing penal, are moſt unfavourable and -odious ; to take him obliged to pax it only with his 
own money, and within che ſhort period of three years, was all one as to give him no re- 
- verſion at all; for Peter knew) it was utterly impracticable for Kiimahew ever to redeem in 
That manner. And it-is Plainly patium legis commifſeria,, which both the Roman law and 
| ours. have always reprobate. 370, Klo the money were borrowed, ' yet as ſoon it is de- 
MAuxxered to me it becomes mine 5 for in muduo there is an albenatio ſertis, and the borrower 
8 becomes dominus of the corpus pecuniæ, and no farther enquiry is to be made whence: it 
| came. 41, To ſhew that it was no real fale, nor any adequate price paid for it, he offers 
do prove, that the land is ſo improveable gc the preſent eds that he can get two or 
three years purchaſe More than Mr Naper has paid : and it is N er natura negotii, he 
Was concuſſed into the bargain, 2 Grave ſuch rigorous and unuſual clauſes, to carry a- 
way his lands at an eee og ſo his diſponing was by no deliberate choice, but by a pte - 
'  Carious colour of liberty he was forced to yield whatever terms were propoſed, or elſe go 
back to priſon. And os 1 * humanity will never favour ſuch advantages taken of 
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5 5 abour; the: fulncſs.ond adequ | ne e oh on price,: bene 5 
krinſic vulus of the land, if improv 


/ 


8 2 che Se de, | hicb artificial ſtratagem the ſaid uſeful law would be rendered lo · 
tally uſeleſs, and a door opened c infinite frands and tricks. Duplied, There may be caſes 


U 


| | ſohves; + Anſwered, This is a plain breach por: faith, and done with no other deſign but to con. 


e "AR 7 is | 


After the bond, but prior/to-theadjudication). James diſpones :rheſe houſes do his brother, 


1 


rative of the ate e ſed; 
8 aſtruQing thereof, he produces bontis 8 
1 ee rhe: cauſe for granting the-difpoſition'; and ſo it depending on an 


8 5 he bad es more fd de bur to grant bonds to . friends, bearing the receipt of mo- 


_ . -tion; or became ſuch dy making it zebut ir was ſo far from it, thatthe continued 4 trading 


* Sa 
* 4 * vl” vs 2 


EY ub d end a berg 


{06 tis * ** nn 


cus him to givd a 3 his: jaſt debt; fur it ig very remarkable, there 1 Is not one 
word objected againſt * deb et nibil am oonſentaneum fidei'1 uam e , 5 
inter partes placuerunt ſervari. And the acts of, ſederant, : 27th November 1892 declares, 
* the Lords Judge peaeiſcly in all clauſesirricants conform to the expreſs words there: 5 
"cok - And it is agreed, that-reverſions arc frist juris, nec ulterius ertenuuntu- "quam Verba 
onant, . ideagus ad haeredes et g E natas mn trenſeunt [2 ecrum 3 — — 
in u ng . um ey. 


* 


oþ *p Prov debate 
ation-of the in- 
ay geo for ir than Mr ; 


hows or not, and 3 W 


Ver bas paid for the ſame, Vid. agth July se. ee 
He 


bruary 22. 171 1. f James Robiſon, merchant in Dun 
8 Rale there for I. 800 Scots, who th 


| fries granites Bend 10 John 
n: adjudpes" ſome. ouſes-belonging to Robiſon. | 


aud he con veys them to W Pürdie, his nephew. A. competition ariſes for the mails | 

and duties of the tenements, 7 Rule and-Pardy: - Rule Tepeats a reduction on the 

act of parliament 1621, that Purdy's author'y right is from'a brother, and to a "nephew, Er: 
ing inter confenttes £60) neyer prove its onerous cauſe, to the prejudice: of Rule, 

for 7 Aid ſimulate diſpoſition. " Anſwered,” The nar- 

nnot per ſ% prove its -oherous eauſe;-bus for 

by Janes Robiſon to his brother John, and 


antecedent. onerous. cauſe, je IS 4 quarrelled as gratuitohs. Replied; If this: method 
were once ſuſtained, it would be a very ſhort and compendious way to fruſtrate that excel · 
Jent.law-; for- where ver a debtor deſigned. to gratify his relations and cheat his. creditors, 


make-a diſpoſition, narrating that theſe prior bonds were the onerous cauſe 


3 violent prefumptions i may infer deſign of:defrauding'lawful creditors,” as if the bond 
be granted bat ſame weeks before the diſpoſition, or the term of payment is made ſhorter. 
than ordinary, or From its. bei kept latent; there a ereditor in ſuch a bond may be re- 

uired to prove the onerous cauſe ng here no ſoch thing can be pretended. And though c 
gs p. 82. and Sir George 9 his obſervations on the faid act 162 1,” thinks it 
extends to bonds, yet the elauſe runs ſingly: againſt | diſpe tions; and it would lay an em- 
bargo upon all commerce and ; t rade , relations, if it were not ſufficient to ſupport a 
diſpoſition, that 1 produce bonds anterior theteto; for, to neceſſitate me to prove the 
onerous . cauſo of that bond, ther production of one befors it would be liableztoithe fame ex 
 ception, quod eodem laborat vitio, and fo there ſhould be an abſurd: progreſius in infinitum : , for 
ho can he per rerum naſuram inſtruct other wiſe than by bonds, unleſsic were to prove actual 
numeration and down telling of money, which by rang law is not probable by witneſſes? 
and a bond was found fufficient to- adminiculate a diſpoſition betwixt 'twa brethren, 'in a 
. caſe not ſo ſtrongly: eircumſtantiate as · this, th Jenuary 1669, Newman contra the tenants 
of Whitehill. Next, there might be. ſome : pretence to quarrel this diſpoſition, if it were 
offered to be proven that Rebiſon vas bankrupt and inſolvent at the time of the diſpoſi- 


merchant, and- kept ſhop ſeveral years after; and he being only cautioner for one Lockhart, 
he had his relief a zainſt him. which was in eiu bonis, and added to his ſolvency. The 
Lords found Robiſon's diſpofition ſufficiently inſtructed: as to its onerous cauſe by the pro- 
duction of the anterior bonds to which it relates, unleſs Rule will offer to prove he: was in- 
ſol vont, or holden and repute bankrupt at the time he granted theſe bonds, u bich 
are the cauſe of the ſubſequent diſpoſition. Some thought it hard that Robiſon's' making a 
ow of wealth in lands and: goods, with conſcience, credit and honeſty; ſhouſd enſnare a 
K n * e his. money: into his net, 8 make A diſpoſi- 
tion 
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| burden of 5050 merks to his'daugh 
| Alexander finding bis 


1 7 ues an exoneration before the commiſſaries to pr 
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* 


el contra officium pietatis, he having ſuceceded to an opulent land-eſtate and ough bus 
e modis, to intercept their natural legitime. But daring this d ce being unable to 


% 
1 * 


be ders kenetür, Lea fome lawyers, go farther, chat if The be dote deflituea tune cam de 


her own huſband, eſpecially confidering, that ſhe 
and though her hüſban 


*. 


and no law obliges a, brother to aliment a filter, except ſo long 


* 


Ad iter could crave no alimicnt from her brether. Sone thought if the had been lving 
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ee daughter to Mr James Douglaſs of Earnſlaw, and one Gemmil againſt the ere - 
e Mr. 


Mit John Glaſſels merchant in London a 
8 for a ſum in the hands of the equiralect, 10 Which the Lords 


8 Henry; a. 
arxreſter and executor · ereditor, to Glaſſels, as his brother's aſſigney. 


For bes 'of Waters 
ton againit the Earl of Aberdeen his uncle." The. caſe was,. Warerton' holding land, 
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and procure a change of $06 holding, which be did; and after counting paid in 8 ooo werks 
to his uncle for the fame. Waterton apprehending that 


and that his uncle when Chancellor, had by bis power obtained the ſame either gratis, or 
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5 as indehite ſolutum. et ob injuſtam aauſam; fot being his truſtee,” he could charge him 


ge 8 
With no more than he actualhy gave. Anſwered, ÞFmade'a moſt lucrative and profitable bar-. | 


gain. for you... There were two:marriages due, which far exceeded the ſum paid, and I 
Jou borh a novadamus and a change of the holding; all which you have fati 
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plantation of churches 
had better right to 14 bolls of victual upliſted by the mi- 


decime de jure debentur 5 though chat 


aryton but of the free tiends of 
pariſh. Which made his heritors proteſt to be free of that new burden. II. Grace 


Alexander Paterſon. of: Caverbill, whom: the Lords had preferred to her. 


Ward 
e re to tranſact the bygone 'caſualries, . 


t he was over-reached in this — 1 


bs ſeveral 
: :  Thterie deeds ſinge your majority; and-all-know Waterton 10, be both ſciens ef prutiens, = 


cannot nom draw fach- ſoletn tranſactions in ſuelkion. 
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* creditors,. arreſts in his debtors hands, and purſues a furtheoming, wherein they ha- 
Ving deponed, their oaths came chis day to de adviſed; and Craig 


y's compt book being ad: 


_ * duced to refreſh their memories, Mr Souper merchant in Aberdeen, and ſundry others, 
of  Ceponed, That they did truly receive the goods ſer down in the ſaid leger, but that the 


y 
had paid the ſame to him before the arreſtment, either in money or merchant-ware deli- 


= to him. The Lords found that part of the quality of pay ment by money intrinſic; 
by that the delivery of merchant-ware is extrinſic, and behoyed'to' be proven and aſtruet - 
ed otherways than by their own oaths :, and not having diſtinguiſhed how much was paid in 


money, and what by ware, they ordained him to be em rd, and to give in a ſpecial 
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eee much he had paid in money, which would be accordingly allowed 


bim; and how much in goods 
BS the quantity, qualities and prices. 

of Craigie, it was objected, That he be 
me, his creditor. An/wered, Seeing you 


aeg they offering to prove the delivery by the oath 


ney and Lord Edward Murray and his 
3 furniſhing af ale having been proven againſt them by witneſſes; 


. ing do prove by the brewer, the cedent's oath, that it was paid, the Lords, by plurality. 
had ſuſtained the ſame: and accordingly the Lord 


. to keep! an i uniformity it in their deciſions, | 
. found the ſame here; though ſundry: difſented. 
Some of Craigie's debtors depon 


My in this manner, That at the receiving bis cough it 
Was expreſsly pactioned and conditioned, that he ſhould take goods to the value in payment 
Aud ſatisfaction pro tanto. The Lords found this quality intrinſic, as pars contratfus et 
tum incontinenti adjectum, as being giv 
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Lords thought, ſeeing he dich not condeſcend whar articles he:doubred of; the oath was to be 
_  -- Interpret contra Proferentem qui potuit apertius dicvre 3 and therefore his not remembrance could 
extend no farther than to un article or two of the accompt, and theſe of the ſmaſleſt mo- 


ment, which they ordained to be deduced; but decerned for the reſt: fo his Werstion 


wo 5 9 he was not liable for chis more than 
geropad of an adjudicatioa to evict the eſtate, and 
8 alis el Abitum naturale to bury. 
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: 4 Joby Loekbart of Lee during à long 'oourſe: of ſekneſe, and ſwelling 1 in his legs,” and 


furniſhed a ſear-cloth-at his burial, purſues this Lockhart of: Lee, bis brother, on the paſ- F. 


ſiuve titles, for, payment of a great account; who objeing againſt ſome articles ſor 
- _ for his pains and attendance, it was ed 


uſed to paſs for all; but . in the country, che Waiting on him to e | 
laſs of Bis other employment, was a plain damage; at leaſt 4 Jucrum cefſans 1 Which happened 


„That "within boeh the pay ment of the 8 


in this caſe, for de made a journey on his account to the Les; and after ſtaying kveral days : 


left his apprentices alternis vicibus for ſome mont ls, to attend bim. The Lords thought the N 


| Payment ofthe drugs eld not Hereycompenls his: pains; but that he might very well 
: <a 


"a ſeparate 8 for his attendance and loſs of rime ; which forced Lee to propone a 


otal exception, That he being fiar of à tailzied eſtate under irritancies de non conti abendo 
or aby other debt; for this might be the 
evacuate; the deſign of the tailzie. 
ered, This was of a very different nature from other debts; it being officium bumani- 
And if this privileged debt were cut off, then the herrs of 
taikzie ig Scotland (who were very numerous) behoved to lie above ground and rot; for 
who would funerate that knew: he was to get ao reimburſement 2. The Lords thought this : 
er deliberario! and therefore did not decide it at this time. 1 


+ HE 02: 1748 38 Boogſton, being debtor to Agnes Denen "Y 2000 


werks, he gave her an e dd for her ſecurity; and ſhe being an old literate wo- 
man, Who could neither read nor un 


| nts © pong tor receive ber annualrent from Boog, and give receipts in her name; and 


3 Boog a: diſcharge in thir real; «. * Toh! Va 
tom James Boog, in name of Ages Donaldſon, 400 merks, as witneſs my hand, Sc.. 


ite, he commonly employed one John Walker her 


merks of her bygone anndalrents; and gives 
ker in Croftandy, grants me to have received 


Walker and Agnes Donaſdſan both deceafing, William Donaldſon, heir and afligney to he 
ſaid Agnes, purſues:Roberc Walker, ſon to the ſaid John, for re- payment of the ad 400. 
The ticket was null, as wanting bats nameand witneſſes. An- 
ſcered, It was holograph, which needs not theſe ſolemnities; for it bears, in witneſs 
„ whereof 1 have ſubſcribed thir preſents,” which is equivalent to theſe. — Y << written 


| | | 4 and ſubſcribed.? The Lord found; Whatever preſumption | theſe: Words “ In witneſs 


© whereof I have ſubſeribed chit preſents, might infer of ho raph, yet it was no plenary | 
Er 2, Whereon they-offered tu prove haſograph comparatione literarum, and by wie- 


: neſſes who. ſaw it ſubſcrĩbed of the date it now ſtands. 2do, Alledged, Eſto it were holo- 


graph, yet nan probat datam, and ſo might be on deathbed, and can hever affect the heir. 


Auſwered, Spppoſe it. once tobe holoꝑraph, it will. always ſtand good to affect the dead's 


part of the moveables. And accordingly 200 Lords found ſo. 344,” Alledged, The receipt 


neither bears borrowing. nor lending, nor. any obligation to repay ; ſo that Walker Juum 
 tantum recepit; and Agnes 


him by Boog,. her. debtor, to pay him by delegation, and he could. not «refuſe Boog a re- 


Donaldſon, Ora ee <E in-:400-merks ſhe ſent it to 


ceipt of it ; but. there is nothing in it to prove it was Donaldſon” $ monęy, Or recei ived for 


_her uſe. "And if the ſent it to him, the recript could run an mo other ternis: and liberation 
is rather totbe preſumed than obligation. Anſwerrd, Theſe; words, redeived in name 
 &* of Agnes Don ddſon,“ imply a clear truſt, that he was no more but an interpoſed per- 
ſion, and a hand to receive her money, as ee eee geſtor and truſtee, eſpecially ſeeing 


Ke + is inſtructed that Boog owed her z 000 merks, and no- veſtige that ſhe oed Walker a 
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farthing; andit 4s.2-jelt to ſay, the receipt preſumes Agnes was debtor. to Walker, which 
only holds in bills and receipts. amongſt merchants,. where they do not bear value received. 
The Lords repelled- the. alledgeances, and found, by pluraliey, . diſſenting) that the 
money was preſumed to be Donaldſon's, unleſs r e e produce ſome evidence that 
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, her, obliged himſelf ta add to what he had got with her the ſum. of 
It his own Proper means and kn and to h it to him and or, in liferent fad ohe 
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1 pay the debt purſued for.  Alledged, He being already fined in L. 30 Scots for TT PH DE | 
Cannot be puniſhed again in the ſame cauſe, ' by making him pay the debt, for that were to 
_ ſuſtain two penal actions on the ſame head, whereas law has clearly determined, where a 
party has two actions ariſing from one delict, viz. both a fine and tinſel of the cauſe, 1 he | 
dlect one of them, his option is abſorbed, and he can never recur to the other; for then 
'  obftat excrptio rei judicatae; 
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5 8 proven to infer ee and fine; yet Fas the Re ofthe af of par > both loſe 
_— oily ud vindiFan 2 Id the dne Was het to Seb thepurſver; but te the Procurstor. 
cal; and theſe Words a br rhe oſe of thoſe concerned? is not the party injured 3 but in 
_ Ude is ts the uſe of thẽ wem bers of court, Which is explained by the next clauſe, re. 
_ ſerving akon to Scot the purfuer for his affyeimnent. 80 the two actions ate not ad idem; 
dei e in the Roman law nnguam aionts reſo tim peniles de nem re-toncurrentes una aliam 
eee t$6. D."4e 1. jur. and the Doors tell us, there a zonicurſus cumulations as 


* | be ſuſtained ; mor vun the Queen's Ad. "pet + 
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„ is only VU a ſingle Atte ] „The purſuit for the riot was 


2 [ as but; Where 2 


"arty infilting for 4 penalty due by one Jaw may thereafter crave 
_ what is more” of penalty, by another Jaw: l Yeu!" fa juriſcicxion de limited to a ſum, as 
| Juſtices of peaes in"ſome'calts are, the party to-ger his full futivfaQion, may. inſiſt before a 
 jadieatory of ainpleripower, to Make up and fopply what he wants z but here the charger 
got not a farthitig of the fine, but arbor to the uſe of the court, ſo nothing debars him 
from ſeeking the benefit of the act of patliament; that Ebekpen ſhould loſe the plea. To 
_ the” 24, anent the withefles, '#»ſwered, The fact of beating him is clearhy proven; and 
thöugh the cerk has ägsddertentiy epiittedd to adje& to ene of their depoſitlons, that it 
as done at the time Tibelled, yet khät is nee wy Pe 3 unleſs Coe will prove 
e beat him at anöther ume! that Was nok dür img denee. Some xc Whive 
: che patty beat Abel an arbittury puniſhment and ua 
terms, he canndt' Faiſe à newiptbceſs te ſeek a eienr Fed 


ns fact; but ſeeing the tine came. not to his uſe the. und 0 
t infilt'ts have ine penal Tofiche” dc of parliament of holy en to. 
Coekpen, "the defender; and bc 0 ingly decerned bim in Foe of th the 1 of the 


ba r hey ſuſkained pay ene debt 25 be io 1 5 edel che de. 
ftnces. . ID. 0 1 2 UE NE Malt, 3 9. 25 PT = * ae 5 ITS CA FIG 3 016.0, 
an aw) Inſt ads * abs flies of eder A; dire 2 
craving a certification glatt pen cauſe they refuſed to take à term to produce their 
_ writs,” it was alledged, they wert not obliged, becauſe k he a not their true ſuperior nor 
domintys' feudi Aten, dar cbey were Vuflals to the Grown g for though he had right by the 
- ties to their fon duties und ther elſualties. et that did not ſtate him in the ſuperio - 
nity; which title alone is ficient to proſecute a reduction and improbation, and force 
% produce efore „About a ſpeeinl Warrant from rbe Queen no proceſs can 
ito his il ' concourſe ſupport it; for that was 
refuſed rotthe Fatt of Nithſdale, when he raiſed a proceſs of this kind. And it was ob- 
"ſerved by a great ateſman. that if the Advocate were permitted to raiſe 'improbation a- 
- paint the Crown vaſſals, and force them te open their charter⸗cheſts, and fift out their de- 
fects and want of mid: -eoupiles, profelio poterat' et valle dives. ' Anſorred, That the waſſils 
- were in tœs claſſes; ſome of them natd tene unced their holdings of the Queen, and had ta- 
ken their lands dende ef him, as to whom he was well founded to inſiff in his proceſs of 
improbation. As to the reſt, 100 He craved they might diſclaim” him on their peril, — 
But here there was mall hazard, for the difowninp of u kibject as our Overlord, and going 
to hold of the Crown, is never reputed © legal diſclamation ſo as to forfeit che feu. 240, 
eh By By the 3 law: war was -eftenfio:me eg ag an obligation to thow - ook. 
holding, that it mig r quid-de jure. vaſſallus facere So the Marquis uſt} 
/ inſiſt for exhibition of Wh LN their reddendo and 8 may 3 | 6d 
For underſtanding of this sffaör, it is fit to Know, that after the Reformation, * 
ment confidering that moſt- of thekirk lands hed been mortified and given for ſaying of 
ſoul · maſſes, and other ſuperſtitious uſes,” therefore they annexed: the temporality of the 
rvrhole kirk: lands to the Crown, 'by che zcth Act 1587, to be à fund for defray ing the ne- 
cefſary charges of the government, and do euſe the ſubjects of ſtents and raxations ; but 
ſuch was the importunity of courtiers and favourites with: our princes,” that in a thort time 
they got the moſt part of theſe kirk · lands erected into temporal lordihips and baronies, 


vhence they were called Lords of Etectien 3 and the donarives had this excuſe to defend 


them, that the parting them in the Nobility and Gentry's hands was the beſt way io keep 

out the return of popery. King Charles 1. being ſenſible of this dilapidation, he makes an 

ample revocation of all theſe gifts and alienations in 162 ; but this ſtartling and alarming 

many, he by the 10th and 14th acts 7633, allows the Lords of Erection the feu - 

farm duties; but declares the ſuperiority of theſe wvaſſils ſtood veſted in the Crown, which 

was both an addition to the ſovereignty, that the ſubjects ſhould rather depend on it, than 

on other great men, and was the great eaſe, intereſt and advantage of the vaſſals, to hold 

only ofthe Crown ; therefore it was'declared,” that their feu-duties ſhould be redeemable - 

from them at ten years purchaſe, or 1000 werks the chalder ; but to procure theſe Lords 
votes io * * the „ __ nn YT 20 the 4th uy: 1 "oy 0 E 


that 
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' Crown'in ftatu quo privs. And'therefo 


then they would conſider if fie might not inſiſt againſt the reſt, in his exhibition, to 


poſition an{'ſymboli 
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got ſundry votes.” Theſe Lords of Erection gained another ſtep by the 53d act 1661, by 
which'it was left optional to theſe vaſals of Kirk-lands, either 10 continue; to hold of the 
Crown, or to take à new infeftment to hold of the Lords of Egection. Aſter Ghich, by 


cajolling them, in, giving ſome abztement of their feu-dutſes and perſonal ſei vices, 
ſome uf them were prevailed” on to take their lands holden” of the Lord of 'EreQion, by 
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which they became faperiors'to all ſüuch as cönſentecd tc this change; but as 40 the reſt who. 


have not tranſacted, then fill continue che Wee e vaſſals : and the declaring their feu- 
duties it redeemable, neither alters nor 1517770 the ſuperiority 3 but it remains with the 
7 


the Lords orduined him to give in a condeſcendence who had agreed and who hot j and 


duce their charters, that he might fee. their reddende, feu - ſarms and other ſervices ; but 


W . TS . 8 oe Pre o COR PRA a GOL WA oe 6 2 Ag 
not to infer the ſeyere certification annexed to improbation. „ 


* 


o 


their deceaſe,' be puts himſelf in the natural poſſeſſion of the goods dMiponed.- - Mr George 
Liddel being likewiſe à creditor to Biſſet, he confirms himſelf executor - creditor to him, 


* 


and parſyes' 747 rei vindicatione to deliver: the goods to him; who founded on bis dii- 
firion ang! cal” poſſeſlion granted to him for onerous cauſes,” and ſo had a juſt 
grband to retain the goods for bis payment. Alledzed, I _ your diſpoſition be anterior 
| ftered both the defunct and his 


to my confirmation, yet 1 am clearly preferable "for you ſu 


natural poſſeſſion, do not divelt the difponier of the property, but they remain ſtill in bois 
defunFi, eſpecially prior to the z6th act 1690, taking away the neceſſity of confirming 


Lg 


hate the ßrit compfeat right; for your diſpoſition is no better than if you hac been nomi-⸗ 


2 fymbolical tradition, and J 


very pointing at a thing, though the natural poſſeſſion be nor apprehended, is equivalent in 


lit obliged'to confirm the houſchold pleniſhing, which you would never have done had your 
diſpoſition -and inſtrument of poſſeſſion been a 'good an valid right of irfelf; and certainly 


Py 


_ confirmation was necefſary ex conceſſis in competition with a creditor, as was found, Durie- - 
15th June 1624, Strachan contra Scot; and ſuch general diſpoſitions give only jus ad rem, 


and are but a kitle ad incboandam litem, but they muſt always confirm before extract, as was 


2 found, June 1665, Procurator-Fiſcal of the commiſſariot of Edinburgh; and the Procurator- 
PFiſcal of St Andrew's againſt Hay of Balhouſie, marked by Prefident Gilmour, numb. 146. 


& 147. For a general diſpoſiton can no more defend againſt a creditor of the defunct's 


_ confirming, than of old a baſe infeftment not clad with poſſeſſion defended againſt a public 
_  infeftment before the 1 


ment DEtore Ine 3h act 1693 taking away the difference. Anſwered, There was no 
pretence for ſimulat ion here, the onerous cauſe of the diſpoſition not being ſo much as de - 


nied, and the ſymbolical betray fully denuded the 8 of the property; ſo that he 
was no more but a nudus det RE 


IS 'f | entor for my uſe and behoof. And that ſuch inſtruments of 
poſſeſſion complete the right, is evident from the parallel of a ſeiſin, which is no more but 
et perfects the right; and which is conſonant to the Ro- 


man law, 7. 1. C. de donat. J. 1. § 24. 1. 18. D. de acquir. et amit. poſſeſſ. by which the 


law; nec muto cauſam poſſeſtonis ſed alium poſſeſſorem miniſterio mes facia. And as to his allow - 
ing the debtor's widow to poſſeſs, and give up inventary, that can never give advantage to 
a third party, but only FE 75 as to whom he diſpenſed, and ceded his right during her 
life; and on the 27th July 1669, the executors of Reidpath contra Home, an aſligney, 


* 


* 


Uh 4 P 1 


though unintimated, was preferred to an executor confirmed. The Lords preferred 


the executor · creditor to Davidlon's diſpoſition. 


"Zune 20. 1711. Jean Forbes, ſiſter- german to Captain Charles Forbes, confirms her- 
elf executrix as neareſt of kin to her brother, and by that title intromits with his arrears 
and other debts owing to him. Lydia Forbes conceiving herſelf to be lawful daughter to 
the laid Captain, raiſes à proceſs, wich concourſe of Daniel Auchmonty her huſband a- 


 gainſt the ſaid Jean, and John Monro her huſband, to denude of the faid office of exe- 


cutry in her favours, as lawful daughter to the ſaid Captain, and to count for her intromiſ- 


ker mother were married and cohabired together as man and wife, and holden and * 
C0000 946 HEN $104 ZT 
a 1 6 : , : : . ; 0 . - 
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Jun 19. 1711. Liddel tontra Davidſon. William Biſſet merchant in Aberdeen, being 


— 


debtor to George Davidſon, he granted! him 2 diſpoſition. of all bis honſehold ple bing, 
and by an inſtrument puts him in the poſſeſſion thereof ; but in regard Biſſet was matried o 
his aunt}, he ſuffers both of them to retain the poſſellon during their lives; and then after 


ſpeclal rights and therefore L having confirmed theſe goods as, lying ia Bareditate jacente, 


tons,” and repay them back to her, as truly the neareſt-of kin. Againſt which it being 
_ Excepted" that the was not his lateful, bur only his natural daughter, a conjunCt proba- 
tion was allowed to Lydia, the purſuer, to prove that Captain Forbes and Jean Price 


in this preſent caſe of the Marquis of Lothian'ss, 


„ -] , Port S 4 1 3 . 3 
Vife ko continue in poiſcfion of the goods diſponed, and fo pragſunprions juris your right i- 
ſimulate, being made retenta peſſeſione. 240, General diſpoſitions not clad wich actual and 


nate exccutbr ; in which caſe if T have prevented you, by confirming executor - ereditor, 1 
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ſach eg and 10 Jaan, che ſiſter, to prove that ghe purſuer is a baſtard, and ſe hoden and re. 
pose. And fab poidt reſolwing in her Jegitimacy or illegitimacy, ,a probation, Was Jed 1 
<ot»both fut ; and-a-commiſſion, being directed to London, for examining witneſſes there, 

it wens directed in the feſt place to Lord Chief Jultice Holt, and failing of him o my Lord 
Hlrhall, then at Londen- Application; was, made to H | m he 
 . dbelieveq+ bis Lord would pot ha vg geiſure go accept and. execute it; whereupon. they. pre- 
ſentec it o my Lord Blairhall, -who examined: ſundry, perſons. on the points of the act. 

But in tegard that a-dcelaration undder Hok's hand was produced, bearing che commiſſion 
_  was{never} ban to bim, the Lords found it Was not formally and legally executed, ſeeing 
the ſuhſtitute:commiſſinner cannot be waldi employed till the fiſt Fa be required 
A ante ectuſed, Wich wWas negleRted in this cafe, That probation beſag thus.[/laid aſide, , the 
Loe proceeded t0/adviſe-ahat; which. was warrantably.taken on both ſides. | The ſubltance 
= Whexeof was inn, Teltificates produced for Lydia the daughter out of che baptiſm-regiſters 
241 London, one in 1684, and the other in 1685, bearing one Charles Forbes and Jean | 
bis Wife had/tworchildren' bapti d in theſe pariſlies. Bur; none of them related to her, for 
ne was bofg in 4678 And there was no teſtißcate as t her haptiſm. Then ſhe adduced 
theſdepoſuſons uf 4 witneſſes, iz. Jackſon hie landlord at London; Buxton a taylor there; 
Sghkcen and Haliburton, 2 ſoldiets, Who all dspene that they Jaw. the ſaid Captain Forbes 


: FT 1 


and; Jean Putce converſe zogethet as man and wite trom 1687 t 1690, for 3 or 4 years.; 


3 


1 3 
t's ſecretary, who told them; he 


execute it ; whereupon, they. pre- 


1 . were repute by the neighbourhood as ſuch ; and chat he owned the aid Ly "a 
—— p , /ons, of ghem-þad dined = 


bim ſay he bechaved- to go-to Jean do get a recruit of money; which. ſhews he allowed 
her the management af his parſe. The ſum ofthe probation, led far, the filter, defender, 
ta prove the 3 baitardy, Were 10 or 12 .gentlemen,, . ach. as 4 Orb 88 * ; Jo? illoden, and others ; 


will known te the- Captain, either by. ki or:comradethip; who depone that Jean Price 


; 
. 
rages: 


1 


tte purſuer's mother was in the repüte of a wifs and whore: to che Captain, and bad been 

formerly kept by one Smith; and then taken on by the aid Captain, conform to the licentios 
Pÿciaciples of ſome folk ; and that after che 1690, to his death in moo, he would never 
fuer her to come near him; and being informed that ſhe deſigned to come to him while 
ne lay in garriſon at Innerlochy, hie ſent her word be wodld diſmiſs her thence by tuck of 
Aron. on which ſhe forbore ; and after his death ſhe never put in her claim ſet a terce or 
ay ſhare of his moveables, a5 a married woman woald certainly baye done; neither could 
| he afford her daughter any gvidences 10 ſupport boch their repurarions ; and farther that be 
| . ras lookt on by all his friends as a; batchelgr, and courted ſeveral women in order to 
marriage. And in his teſtament before he went.ro Darien in 1699, he leaves 1000 merks 
An legacy to the ſaid Lydia, wherein he deſigus her his gatural daughter; Which ſhe ſo far 
- accepted-as; to aſſigu it to Sir Rabert Forbes. And they farther produced a: certificate that 


Jean Price her mother was confined in the correction houſe of Bride well as a bad woman; 
and if the London probation- (which the. Lords have laid aſide becaaſe of its informality) 
werte lookt into, the caſe of her baſtardy would be farther cleared. This being the ſum- 
mary import of the prebation on both fides, at adviſing it Was alledged for the purſuer, tbat 
though the ceremony of proclamation of Bans and ſacerdotal benediction in marriage be ye- 
xy it and decent; yet is not abſolutely neceſſary, fecing the laws of European Chriſten · 
5 1 3 cohabitation as man and wife ſufficient to infer a marriage, as tothe: legitimating 
' the children, and making them: capable of -ſucceſfion : The being holden and repute ſuch 
preſumes an antecedent. ſolemntization. of the marriage, without neceſſity of farther proof. 
And as to the continuance and duration of: that sohabiting, ſome lawyers. think 5 years 
ſufſicient, becauſe the Roman las ſays poſt quinquennium de Batu defunsterum inguiri non debet: 
And the moſt nice and ſcrupdlous require but yo years, which our practice ſeems to have 
followed in 2 deciſions, July 7. 1626. Someryell, and 15th-January 1676, Swinton; and 
Stair tit. conſiſeat ion confirms this; and the Reman law very Hades ly preſumes. pro matri- 
manio ad evitandum deliflum.. 1, 2 4. D. de rity. nupt. in liberæ muljeris canſuetudine non concubi- 
natus ſed-muptize potius intelligende ſunt f non corpore qugeſtum fecerit. And ſo does our 77th 
__ _ a& 1503- giving the widow a terce. The learned Maſcardus de ae Aliatio et 
py matrimonium, ſhe ws many ways. of inferring. marriage by the: confeſſion of the parties, de- 
ſigning themſelves ſo. And ſhe has clearly: proyen c when be came in called for 
her mother under the name of his wife. And whereas he afterwards ſecmed to diſown ber, 
ttt can never diſſol ve the matrimonial bond; for parties wearying of one another ſets them 
notiat liberty, for ementita profeſſio nudaque aſſeveratio, though both would conſent, will not un. 
tie the knot.: And the calling her whore ſhews ſome bad impreſſions he had taken: And 
the deſigning her daughter a. fad, might be out of malice and can never take away 
her birthright, if ſhe was lawfully begotten, for Craig pag. 270 tells us, the parents afler- 
dilons will not prejudge the children, and gives 2 inſtances, one of a Queen, and the other 
of a lady of his acquaintance: And as to her aſſigning- the legacy, ſhe was a ſimple woman 
B | ignorant of its legal import; and in her aſlignation the:deligns herſelf not as her "og 
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nat probation. And gfo, that it were. 


n 


Fegg proven, wh ich does more ſenſibly. 
 _ kirk-erremony the efſence of marriage conliſting in the conjugal conſe iti moſt 
udn in frequent cohabitation and procreation of — : And r her Wit 
do not coeur to the ſame years and facts; yet it is 4 umalarine proof of circumſ 


in a ſucceſſive period and duration of 3 ur 4 e nun oP an Kor owe man = pp 


_ which teitimonies in the opinjon of al En 


L er, reſpondendum oft pro watrimonio, ” — 8 , zeile 
3 y chabited and were repute man and wife, quam 
| 2 barg of dangerous conſequenee to ſuſtain à few yaw +, wi 3 eee, 1 4 
4 E or that might enchura 
theſe are vat fouriſkings and'em 
_ Four of marrimony and the Honour of children: and een her right to 
| eſtate ougbt to be declared. Avfmected, That ir were moſt unjult do preſume marris 

a inste confuerute and converſe together in à foreign country, remote from their 


_ cubinatzs, or the modern mercenary 2 of keeping a miſs ; 
D d Jonas. "requires frequent evidences 


of an affeio maritalis 3 and the being cunſors 4 


etubori for a little time will not confirm it; but it muſt be a conſtant public nd = N 
* wal & ee 
and all they ſay Jumps a8 well with the character of the keeper and a miſs, as to a married 


Mw :cohabiration'in the eyes of all the world, and not in a corner ; and three 
_ perſons deponiag that they lookt upon them as married perſons can never anzoont to a | 


_ couple. And as to the teſtificates, they prove nothing of Lydia's birth; neither is ecoliabj- - 
ration proven at that time, but in 1687, nine years after: Whereas Craig pag. 270. exp 
iy y fays fihatio tantum pr ſumitur ex cohabilatione ji c 0 cobabitaverint quo filius eſt coi 


„ D. de inoffici. teflam; rivets this argument to the head, notfimum eſt cum gui gans 
< perceperit 3 non recte de inoſicioſo teftamento difurum; even as a fon exheredare, acceptin 

gacy left | to him in the lame writ,” can never quarrel or impugn- the exheredation ſo h 
gate. This cuts off. all u bterfages of fimplicity, inadvertency and ignorance, and "he 


marriage, boch by the commondaw und ours, retrotracts and legitimates the children procr 
before, yer by, fx law of England (where the was börn, and father and mother chen lived) | 


it has ng ſuch effect; but che e chilies continue in the ſtare; of baſtardy; and it is 


fit the law of the piace ſhould regulate this affair, eſpecially he having denjed there was 
ever any mariage betwixt them, and what elſe could drive him to wh confeſſion fo pre · 
| Judicial to his vwn' honour, but merely the forct of truth ? magna el vis veritatis que inter tam 
Ranis trampit; which is fortified by the mother ON way never.. Tags. adherence nor 
2 ſhare of his eſtate. What motive could this p >ceed from but h | 
want of a legal claim? The Lords 
tation ; yet having ballanced both probaticns; aha by al ln 
proven did not amount to prove "SO Rainey an 


2 2 | 
| 4 is, 4 7 ; 29 18 . Vs. W 8 | * | 5 KY ; 1 
L en her to the eſtate. 7915 1 er ee 


On the 7th Jaly 1711. FI 1 was: given in oquind bis ee 588 r ER 


| Middletons his ſons for goo0;merks betwixt them, but with this quality, that it ſhall not be 
payable but at ſuch a term as four friends named by him or any two of them ſhould appoint, 
it always being after his deceaſe, with power alſo to determine from what time they ſhall 
bear annualrent. Both the father and two ſons; being deceaſed, Eliſabeth. eee nel 
fiſiſter confirms herſelf executrix to them, and aſſigus the r oo merks 10 Calder of 
| Afſnauly, whio charging her to enter heir; purſues her ſor payment, and having given in a 
\renunciation, the difficulty aroſe that the friends, to whoſe arbitration the term of pay- 
ment and / commencement of the annualrents was remitted, were dead without giving any 
determination and therefore he on à bill craved that the Lords, as come in their place, per 


There being no anſwer nor oppoſition: to the bill, the Lords thought themſelves obliged to 
1 look more narrowly to the caſe; and therefore it was obſerved, that the, bond. of proviſion. 


heirs or aſſigneys, and ſo might ſeem to be extinct po the ſons death. It was agreed, 


that if they had died before the father, the proviſion would have ceaſed ; but that not deing 
« Lords took it for granted that they outlived him, and ſo tranſmitted the debt 

-- their ſiſter, as neareſt of kin. But then Aſſnauly craved the Lords might fix the term 

of payment, and the annualrents to begin at the father's death, which was proven to have 


© alled ged, t 


. 28 about Martinmus Ag: But the Lords ey their power begun from the 
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e. whores to palm {parious iſſues on honourable, families; 

liſhments of pleading, and can never 8 1 

ber kater 
Ne 


and relations, where no qualifications are given to Pee it from the ancient an- 4 
and therefore Papinian — 


5 — Now this is not ſo much as pretended here. "But « can any thing, be rerorted to. r . 
 cepting her father's legacy deſigning het a baſtard? The law of Marcellus 1. 10. 5. 4 and 


ting ale. a 


L leaviug her a legacy purges him both of malice and reſentment. Next, though ſobſequent 


 arbitrium boni viri might ſupply; this defect, as the only remeid lay has provided in ſuch cz es. 


in its narrative _bore it was for their education and upbringing, and made no mention of 
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e bit by a name 6H ie lis ber father Wes ae 1 was er" 5 4 } my 
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Fun 21.711. Andrew Middleton of Balbegno grants bond 0 Charles 3 —— 1 5 
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—_— 15 1 t je tern of payment and commencement of the anndalrent from this date, and de. 
, conttivurion, that: ſo de might proceed to acudge.: For tho 
3 eie proviſions be utilum netw2,” yet children mut be caſ)y o parents on this head, 
einc he ec mat fall6w whirhe would probably havedone in ſuch a caſe, according to the 
7 7 | Wregtion of a 34. D! % Jur. fan per iu. ſipulationibus wm ores ty my fequinur | 
1 % id gon Ippar ent ſenuendum e eee and ae be 
Hot! dpptrent, theme id ud minus oft illa 


„„ r ONO 05G 
E Te merk⸗ land of 'Kerſe er dd. Hot ne Jahn / Kilpatrick, hits | 
CRE. paid L. 128 Scots of yearly" feu · my ord" of e Kilpatrick 
5 lands tô Frazer, und Lanchfifony extending th the half ; and by their 
79 75 Fee 0 5% 4 fill blench duty pro omni nin onen with abſolute warrandice. 
. wdpes chir lands om Kilpatrick in 1690, and being forced to 
3 wy VL. 1 20 of F e the Eerd of erection, be raiſes a proceſs againſt 
\ I tir ewe ſabcvraffile; Wo Rad a part of the ſix merk- land ſubſet: to them in feu and craves 
Sy Y e e proportion of this L. 120 of feu · duty he has p id to the Lord of 
bk _ erection; tiring de the ſhave they polſeſs of Ne ele, . liable in That um. Alledped, 5 
. : Tbet K patrick's Pk mean yo years a0 On our” theſe parcels to their authors, 
C 20 they are infeft. "md paſt pre preſcriptſun n. er paid more than the endo- 
. N "ry" comtfned in he ede of their chapters; * could he exact any more from 


1 ig he pot à full adequate price, and diſpbned the feu with abſolute warrandice a. 
= On UP farther burdens: It is true, the Crown ot Lord of erection might diſtreſs any 
"I der "of the fix merk. lands "the whole; unleſs they had confirmed the ſub- fen; bur then 
bie to give them ar Aion fer their relief againſt the reſt of the lands: And 
_— you Barncleagh' being o ny „ Jou haue uo better right: than Rilpatrick, 
mee ha keen une you have: adjudged ir ch, tons ie-ſtood, in his perſon. No 
ER... re pirſving us his vaſſals, ra-burden'ws witha/part-of his feh- duty, we ſhogld ex- 
1” excepripne dotf and us ebntravesning his warrandice;'-we being obliged to pay him 
wo mote but ehe duty contained in ur reddendo; and noways bound to relieve him of any 
=_— port of the feu. duty he bes to his ſuperiory" or the Lord of etection: For we being in · 


Es Wm before Barncieagh's adjudication; that makes it real againſt * | mz; and he! muſt 
„„ Warrant the feus, Jult as bis auther 'was bound to do; and:wheri he pays the whole fe- duty, 
-, » "Ve dilburdens bis dn lands, and can lay no part- of it on the defenders, ho can be bur -· 
dene _—— more than the feddend6'6f"their charter. Ayſwered, ;Thir ſub-vaſſals ha- 
f purt of the ix merk land, "there can be nothing moe juſt chan chey ſhould bear 2 


E 9 8 of the feu · dutj y payable for the Whole; and Barncleugh being à fingular ſueceſ · 
55 he can never de Habla i" the perſonal watrandice given by his author per! the true re- 
Was to Have got alt ihfeft ment of relief ainſt che aid wh ch real. War » 
; would have defended againſt this purſust; but that being neglecte have no 
recourſe but onſy your perſonal. warrandioo dgain{-Kilpatrick the iſponer's eee his 
=  adjudication'cun't never fübject Hi | rs perſonal wrartandice, more than it can 
mae im abe Mabie teh Fang anch ne ment his deeds: And as to the pretence 1 that a maſter 
N = as well ſeek refief from nis temant bf What he pays to his ſuperior; as a vaſlal to 
-- .  diffreſshis ſub-vaſſals bey ond his reddendo, ſuch remote parallels: which: no way quadrate 
ſſer be onlytodarken 4000 involve the gaſe. For a maſter getting his rent and rick duty 
has no more to erde; but c ſub feu dy the nature of ſeudal rights ſtands; really affected 
„ 8 20 3 . unde chat ma may be 1 from a any part of it. 
gen Il apo ag jon "thi , / they'6t luined it to be heard: in their own 


1 5 8 llt! 12 0 5 ASTON 1 s e 
5 5 i7tt. 4 Tb <q 


| WY 7 SED Aikenhend: eolnmilary: clerk of Edinburgh 

y his Beſt” contract of marriage With xrifſel Durham, provides the children ro/2:5000 merks, 
which there are ur burns yet living! In his ſecoud contract of marriage with Sarah 
2 he provides the ehldren of thi E--marriage-to 33, O00 merks, and by a poſterior 
- bond „Vet Prior to * marriage,” in 3000 merks more; and of this bed there were two 
Mp 5 children p- "When he dies, the utmoſt extent of his eſtate is found to be L. -36,000 
— OO eſtiiniting hi: houſes c b years purchaſe; which falls 7000 merks, ſhort of the 
pPpPropiſſon in che wo cotitrits, which! entend to 61000, merks and his eſtate . 54000 
merks, ſo che queſtion was, e which of the two marriages the diminution and loſs ſhould 

fall? And the ehfldren"ofthefſecond bed ora ving that che firſt ſhould bear -a7proportional 
abatement of their 25000 werks, they reclaimed; and raiſe a reduction of the ſecond contract, 
- _ * avexorbirant and beyond his ability and eſtate; and inſüted on this reaſon, that 6 
4 man cannot de Musgereg to enter into 2 ſecond contract and provide for his 


F *  new whe” and *bairns,” yet it mult be no more than What is nebeſſary and rati- 
dona, withourdero ating om his prior obligements in his firſt contract; for Which ſee 
Ong 16th June*f676 Mitcheft contra | Lirelajobn; and Stair; it. heirs, who mentions the 2 
_—_ A by * the ches den e and Iſobel Baron LOW the 10 


5 money, and gets the Treaſurer's. diſcharge on the back 


6 nd any honeſty or fairneſs apply to Wilſon to 


me; and if he did it to grati 


ROY 


- .anfeft i in his lands of Com 
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dog det wixt bairns of ſundry. marridges it 1 been always found that proviſions, in a firſt 
2 _» congrad. cannot be impaired: nor evacuated y poſterior grants in | ra of children f a 
_ ſecond. bed, as appears from i th June 167% Murrays; and ſo became quarrellable oi the 
405 ew And hane will doubt but 36000-merks was a moſt ex rauvagant proviſion: in aſtro 
the. ſecond bairns when he, only gave a gg to the: irt ; 
beeh b hz and the figſt children are the more: ancient creditors ;-and- if there be any 
... yentual loſs, it is more juſt it fall on the ſecond, -eſpecially conſidering the inequality: of 5 the - 
©. providons;. and. that theſe en ceſſive gifts are ſometimes — et inflipht 
3 Anſtuer ed for the bairns of the ſecond marriage, That their 7 
1 1k ontfact can never be quarrelied as exceſſive ; for at that time he had an eſtats ſuffcient to 
bail both ; and if, 2 
impugn his father's 1 he being heir, and bound d warrant and ratify them, eſpe tially 
- Jecing, he got ſeveral acceſſions to his fortune, and offices during, the ſecond marriage, which 
he had not in the time of the firſt; and the author of the loix cipiles, in his 
3 thinks the children of ell the marriages are equally creditors to the father; and 
97 . come in pari paſſu; as the Lords did lately with George Marſhall's bairns; And the 
- _ ;providing of children is never accounted a fraud 3 and therefôre, I 1:4 10. D. 8 "quid in 
aus. patron. allows a Libertus dotare fliam quo non viderur fraudare patromum, wo had, ty - 
he Roman law, the right to his flave s ſucceſßon, 
any deed to his prejudice; but the providing of children was not reckoned amongſt theſe 
Fraudalent deeds. And notwwithltanding of any deſtination to the bairns of the firſt marriage, 
be father ſtill continued fiar, and retained the power of diſpoſal to rational ends, being 
* only bound are naturue to provide for his wife and children, but likewiſe obliged: cvili- 
er by their mother's contract · matrimonial. And as to the difference made bet wixt the pro- 
130 . in the contract, and the ſeparate bond of 3000 merks, the diſtinction is founded on 
no material juſtice nor reaſon ; for it is before the marriage and pars controctus, and is not 
contra, but only preter. pala dotalia, and is as due as the 33, 000 merks in the =" 
yt and of equal force and authority therewith, | The Lords reduced the ſecond con- 
i dach in ſo far as might be extended to diminiſn any part of the 25000 merks provided in 
+ i Eſt; ; and found that ſum behoved to be made up to the bairns of the firſt” Wm 
"eſpecially conſidering there was 8 competent proviſion” ſuitable to a cltate left behind: 
5 children of the ſecond mariage. Vid. lath Na e ee e e i aank 
5 Fun 27+ 1711. Wilſon coura Mackenzie. Alexander Done te: needing f. me money, 
wo and reſolving to try the bank, he prevails with George Mackenzie in Auguſt 1709; to 
data a bill on him, payable to John Campbell, Deuchar's ſervant, for L. 60 Sterling, which 
being preſented to che bank, it ſeems they did not think the drawer's nor aeceptet's — 
ſuffigient, and therefore refuſed the money. This made Deuchar to deal with 


5 . Gs at as 1 * E 


Wilton of Sands, to accept the bill conjunctly and ſeverally with him, on which hs — 


dhe money; but the bank having proteſted the bill againſt. Sands, (he 1 is forced to pay the 
of the bill: and then raiſes a proceſs | 
. againſt Mackenzie the drawer for e the money to him. Alledged, I drew no 

bill upon you, but only upon Alexander Denchar; and if the bank refuſed to honour 1 it, 


Deuchbar ought te have returned my bill, and put me in my ou place again; and could not 
join with him in the acceptance without 


my Knowledge or conſent: whereas I never employed Wilſon to join his credit to get 
the money from the bank. and Wilſon Was tao raſh'ro acc 


=_—_ z and when I. the bill there was none named but Deuchar; and that ir was To 


a peo eſented to the bank fogly with his name, and was refuſed, till a few days after it was 
bredagbt back again with Wilſon's name, and then Deuchar got the money: And to evince 


3 that Wilſon relied on Deuchar, he took an heritable. bond for his relief, and is thereupon 
ry; and therefore he can never have regreſs apaitiſt Mackenzie the 

\.,drawer. Auſwered for Wilſon;: That-by:the very nature and conception of the bill, Mackenzie 

4 the drawer, muſt be liable to repay him, becauſe the bill has this clauſe, that he had the 


5 vale 3 in his own hands, ergo he was debtor in the ſum, which Mr Forbes in his Tractate on 
_ - (billy, page 53. thinks ſufficient to afford the payer recourſe againſt the drawer; and as for 


the direction, it muſt be preſumed to have been ab initio, as it now ſtands, unleſs you im- 


EA ihe e e to the bill ſerving for both, and it not being cuſtomery to ſign 


the direction. Next, the bill being deſigned as & fund for credit to Deuchar, whatever 
ng Sands to concur with him in-the'#eceprance, mult 


be did to make it eſfectual. by procuri 


dach the drawer who truſted bim en negotiating of the bill: And you the drawer have 
4-4 at 


naginable prejudice, for what if Deuchar had got the money at the firſt preſenting,” be- 
+, fare. Wilſon or Sande accepted, you would have been liable to refund? or if Campbell had 
ee it to We and he had paid 1 No would not that have made Mackenzie he drawer 


" 80d Sy. 
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on 


m tabulatum — ins: compa. 


and his eſtate cannot | 


- poſt, facto, it Was otherwiſe, the ſon of the firſt marriage © * 55 


preface about 


though manumitted, and might-ireſcind | 


ept unleſs he had firſt conſulted 
ify Deuchar, and follow his faith, to him he muſt” go for relief, 


5 s Tecing ' it is poſitively, offered to be proven, that Wilſon's name is ſuperadded in the direc- 
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"ey Wp it he had accepted for e 10k . 
85 of: that have evhed the-recourſe, ſceing I have voluntarily paid fot yon, et ufilfter negolium | 


[ + I Ges um gel, and ſo cannot without ingrat x ude be refuſed repetition-2 And: his raking 4 bond 
bee om Data no more weakens, his recourſe againſt the. drawer, chan a co. 
3 cautioner's taking a ſep: trate ſecurit from: bis coin cautioner; can be conit rued a paliog 
tem the rulef competent ii im againſt che rincipal debtor; and on Mackenzie $ paying 
dim heiewilling to aflign him to Deuchar's' courity. . The 88 2 —＋ 0 
ES. "defence; in reſpect of the anſwer, and found ow _ in e I et 

Xx _ | — he CES es hay wee kant. Nee 
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Po, a ee char Mir, Jahn Wood hevin N Mis! 2 lad, dd, Mee 3 « 
legal, ſell a part of them to Sir Philip Ane but in regard his right was looked upon 
| . _- axidubiows and infufniciont, and he gave only warrandice from His'own. fact and deed, Sir 
Philip ee purchaſer ee to pay an adequate price or rely” on Wood's right; and 
Ec | therefore Carſtaits, now of Kinneuchar, gave bim à bond of the ſame date, and before: the 

ume wirneſſts, expreſsly relative o che minute, obligiag himſelf te deliver. to Sir Philip ; 
the tits af tbelands; 10 purge incumbrances, to warrant abſolutely at all hands; and againtt 
all deadipy and ſor his better ſecurity to enter heir i in certain lands which did belong to his 
„ _ grandfather, te make Sir Philip's; warrandiee more effectual: and be found Sir William 
Bruce his father in law cautioner for performance of the premiſſes. By which deeds it was 
e evident-he was the principal diſponer, and Wood only a mere name to: cover and palliate 
| | _ the-contrivancez-and that he had plainly meddled with the charter-cheſt and writs, ED. 
es perſon ſufticient paſſive title without any more. | Alledged for the defender, This was 
one of the niceſt paſi ve titles had ever been fallen upon, and it being. odious.to ſubject « a 
man g an accan of debt, where his nimas gerendi does not appear; but on the contrary, a 
KN formed deſßign aud intention not to repreſent, his concurrence being merely to do à Kind- 7 
ness to his father's creditors, without a fixpence of benefit to himſelf, Woo having got the. 
[©  _ price, andpurged ſome preferable rights therewirh 3: But where the apparent heir has no 
'_*  actual;intromiſſion; nor any deed - &. diſpoſal and. alienation - made;-where can this paſſive 
Fo debe fixed? Indeed if any part of the price had come to his pocket, he w od not ſtruggle, 
4 ſeeing pretiven ſuctedit laco rei; but Mr Wood was the ſole diſponer, tranſacter and bar- 
SE: ga and all the obligations he entered into had nothing diſpoſitive in them, but mere 
24 c̃ÿC4cꝗceſſoties, ag to deliver a ptogreſs, warrand the right, c. which are no part of the tranſ- 
miſſiſſen of the praperty, but Might all be done by a ſtranper,/as well as by an apparent heir, 
= andiſo can never infer a geftio'pro harede, which: being a Malis juris can go no farther than 
we resſity. So the deeds muſt be ſuch as ate peculiar to him as heir; bat if they be com- 
mon to hien and an excrancous perſon, they can never bind the character of behaviour on him; 
-  . for that Were to make the cop exceed the principal. And ſo determines the learned Voet, 
444i. de aeg. et am. bared. 5 b. If an heir apparent do ſuch things as may be acted both 
Taue bazres et tanguam extrancus, nonintelligitur in tali caſu pro 1 baerede fd gelle. And as to 
the having the;writs, they were not in bis hands, bur-lying babe: Robert Carſtairs, his 
father's wtriter, ſo he had no intromiſſion therewith: Et in e reſpondeudum ęſt pro reo. 
Lea. thete be ſtronger caſes which will nor infer a paſſive title, ſuch as the apparent K heir 80 
corroborating his father's bond, or even paying of his creditors will not operate to make 
8 him liable to the reſt. 'Nexc, the taking out brieves to ſerve heir, if he ſtop there and do 
i YNocecd to perfect it by an actual ſer vice, it will not import behaviour; as was found 
| 28&hJune,u6 o Ellis contra Carſe. And law. requires an actual contrectation and meddling 
Wich the res b. editariae, or a diſpoſing thereon, none of which can be ſubſumed in this 
caie Anſwered, That it is not co be expected chat heirs lying at the watch to defraud their 
flather's creditors, and yet to draw the emoluments, will do poſitive direct deeds, but con - 
rive all per ambages interpoſed perſons, as Mr Wood is plainly here, and phes valet quod 
_ agitur quan quad /i mulate concipitur; And his obligements being ex incontinenti is as good as 
if ingroſſec in the diſpoſition, and makes up the principal part thereof, without which Bir 
RR, Philip would never have paid the price. And what man 'in/his r eee ſenſes will believe. 
|  - * _that an apparent heir would put himſelf under ſuch ſtrict obliga delivering the writs of 
4 _ abſolute wargandice, 6c. and get nothing ſor it? And it is 3 that about the year 
1418666, the Lards found an apparent heir liable for giving a renunciation of their predeceſ- | 
ſiots eſtate, as having the force of compleating a third party's right, betwixt the heirs of 
Laurence Ord and John Lutfost. And we are not to conſider whether the heir deſigns a be- 
N haviour or net ; hut we malt look to what the law preſumes; which Paulus I.. D. 4 
ach. el emit, baered. very well explains, # is qui bonis paternis ſe abſtinnit per ſupp ho. 
7 * Jang bona patris-mercatus fuerit, perinde eum conveniri oportere.s creditoribus ac Ai bonis-paternis 
op Koro ws it Wr OR as 4 in on rug his en, N ys an inarpoſed | 
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ö . 1 n i is TER Word e 
o his rand. And wWherels it is contended; Wood was the ſole 


wecken! le is anſwered, chere i3 a flood and torrent of Words, but i le thought, verity 
or ſohnd reaſoning 3 3 for Wood: only con veys ſotme lame rigbts; ; And faves'himſelf by: 


pion ® ** 


no War fundice but from fact and derd; whereas the thing that completes the 0 tt — 8 


= nt heie's engapements}; Without Which the purchaſer Coup never have 
ſo it 18 4 plain contrivanceto;palliate the frand.' The Lords, by lyrality;, found the a 

beir's granting the bond of the tenor foreſaid imported a Wee ur: TH os on n 

bill; 'tbe Lordsordained the caſe to be further heard. d. Stb ay 1912} COLE SITY 


30. 1711. Forbes contra Sinclair, K 


n Duke of Lennox, his natural fon, to. he his Admiral vf Scotland, , reſerving. the - 
lied of the Doke of York, afterwards King James VIE: who had'a giſt! of it before, Af. 


ter King James $ abdication, "and the ee King William! 
naß eine de 


ots Admiralty, and Sir Archibald Sinclafr Advocate was malle Judge 3%”. 4M 


during pleaſure. In 1699, his affairs obliging him to Tetire for à while, he demirs the t- 5 


hie "ly favours of Sir Robert Forbes, whoprocures a new commiſſion from King'William, 


and grants a/bickbond-to Sir Robert Sinclair of Longformacus; for Sir Archibald's eredi- 


tors behobf, aſſigning to bim the I. 100 Sterling of ſalary: annexed to-thar office; during the | 
bai $ir/Archibald's ſiferime; ind the faid Sir Robert's enjoying the office jointly 3b by oh b 


Sir Robert Forbes reſtrifted-hiniſelf to the - perquiſites and emoluments of the up * . ; 


= Ting gSoenled bs e fo the Ne e of ee in | 


5 5 
N K+ 3 


des is f a new oh og — 3 it 205 e years, wy the! cine of 
his affairs forced him to quit ir. Upon this Sir Robert Sinclair and Sir Archibald's Eredi- | 
tors raiſes proceſs againit Sir Robert Forbes for payment of the ſalary during the time . 
poſſeſſed the office, by: virtue of the ſecond gift: At leaſt, to Act they 127 the on 
7 right chereto; for the fees during the ſtanding of the firſt gift to him were all ſatisfied 4 5 
paid. Alledged by Sir Robert Forbes's creditors, That there cauld be nothing worſe: . 8 
end than this claim, for res pſa logaitur, that the ſole onerous canſe of Sir Robert's alligning 
the L., 100 Sterling penſſon, was Sir Archibald's demitting the office, that by the vacation? 
Sir Robert might ſucceed; fo the aſſignation being the mutual and correſpestive eauſe of 
5 8 demiſſion, and depending on Sir Archibald's right to the place, how 9 5 that ceaſec by 
_ King James's death and Lennox's inſtalment, the other fell in conſequener: So that bath 
1 ti -Archibald's right and Sir Robert's determining, with-whar face can he claim the falary ? 
The law being clear that ff cauſa promittendi fit: finita, tunc dicendum eſt condiftioni indebiti_efſe 
locum; which is preciſely the 2 3 for King James's right cealing by his death, Sir Aremi- 


bald's muſt diflolve and fall in conſequence with his author: And as every body will de 5 


convinced this was the meaning of parties, ſo it is a8 evident, from the conception of the 
words, aſſigning the fee and penſiom during Sir Archibald's life, and Sir Robert's 


the office Jointly : And how is it poſſible, that Sir Robert's procuring a new gift, Shs. 2 


was out for a good while, can ever make a reſurrection of the former gift, and cauſe that 
75 _ revive Which was quite extinR} ? Law has fictions, but no ſuch miracles as this. So it is unde- 
niabley both from the letter and ſenſe of the agreement, that it was only to ſubſiſt ſo long 


as Sir Archibald's right ſtocd, and no longer And this quadrates likewiſe with rhe Lords 


. deciſions'in parallel caſes; as: 8th: January 2668, Forbes Abe Innes ; and particularly 19th 
3 aly 1664, Eliſabeth Douglas contra Wedderburn, where Wedderburn having got a right 
to his teinds from the Fari of Home, and the Earl's right being reduced by Stewart of Col- 


1 and better right to theſe teinds, and diſpones it to the faid Eliſabeth; and ſhe purſuing 


Wedderburn, be contends, that he had purchaſed his teinds from the Earl of Home, for one- 


rous cauſes, and a valuable conſideration payed; ſo that he could acquire no new. right to 
is prej judice; but it muſt accreſce as us ſupervenions 'authori. But the Lords found, the 
"right failing, there was no obligation on the Earl of Home to renew or communicate 
- bis ſecond right to Wedderburn. And juſt ſo bere, Sir Archibald's and Sir Robert's firſt 
| right ends. Sir Robert purchaſes à new right to the: place,” abſolutely independent on Sir 
Archibald” s right, which was reſolved and gone, what law or reaſon can make him pay the 
 Talary to Sir Archibald after his claim is determined, and what topic can plead its accreſ· 
eig? Beſides by the 18 h act 1698, this ſalary was laid on the tunnage of ſhips, which ex- 
red in five yearz. 80 not only the right failed here; but the very fund out of which it 
n payable Arſwered for Sir Archibald and his creditors,” That theſe flouriſhes in which 
they expatiate-can have no weight with the Lords. For Sir Robert Forbes, when he made 


1 the: bargain with gk in "S099" Knew . well that Sir Archibald's "right e was ad bene pla- 
4 Vor- II. e citurr, 


4] barpainer "und! 


bought them; 4 


* * 
ing Charles II. y patent in 7692, Cant „5 


commiſſioners to ma. 


ham, Wedderburn's ſub- right fell in conſequence. Home afterwards acquires a new 
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1 ag to the fund df the tun tage; be is not 


5 1 But towards their further elearing, they -ordained-inquiry 


fl  Jotittion; rates which the defender had 


| rfiore- was nothing) "mg inttruct the debt, but the ſheriff's 


0 Kkenzie, in his obſer vations on that act 1621, ſeems to think fo ;- 


a of ub. len non-tiftinguit, 
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Seer . ol 
ſuxvi vanee and reverſion: ſo all he ctayetiof Sir Ateinbald 1 the place Vacant 
by bi „that he might, by bis on intereſt, be let to the once; Which deing 
See ge e to take his hazard of all future | eats. And: if he had intended. 
; zu rhe peußjon, only glaring the exiſtence af Sir Archibald's.right, would he. not have 
| ak Bet he is ſo far fich chat, be explains his meaning achte words, 4 a; 
Has as Sir Archibald lives; ad Sir Robert. enjoys the N Archibald Sinelair ſnall 
_ have right 10 the yearly Fee: and aſſigned 2 Which: imp whatſo- 


ver title Sir Robert ſhould 4 ve the office,; Sir Archibald during all that pg Ay have 
3 und he was ne leert for Sit Robert gave: nnd \ price far it, but oniy renounced 
_ the . 4 . Which was nong f his, and test hilf to: the perquiſites, which were confi. 
derable. And 9% there were a dubiety, uur he ſunt inlerpretands contra profrrentem. And 
the Hke was found bet int the Ear of Winton and the Lord eee hy Who ig a 
bond of penſot when he was an advocate; Winton alledged it ceaſed when he banged his 
tation and was advanced to be c af Seſßon : but the Lords ſoundh it itill due, And 
aſſigned to any ſuch fond; bot allenarly 40 L. 100 
of ſalary indefiniteiy . and ãn dhe gener: Te Lords on the frlt tepoit found the 
ming of parties was, that Sir Archibald-ſhould only. hate. right tothe ſalaty long as 
is right and de Bur ops teclaiming bill they al. 
d, and found the ſalary due for all Ihe years the faid. Sit Robert em Nea whatſoever 
ta be if Dir 
Robert's ſecondꝭ re · entry into the oſſice, precepts ot payment af the ſalary Y was Ne by 
the Batong of the exche quer to Sir Robert or Sir Tchibalds or if Sir Robert oppaledithe. | 
paying'the fafary'to-Sir Archibald ; or if there was un), acquicieence' or, bomologation on 


"His: 4 which 5 50010 tend exctedingly te explain what was che parties meaning in that a- 


bent; for it ſecinec 0 be'n caſe of div ination, and a conflict e S We kakrer of. the 
on the tone patt, and the ſenſe: e e ee, r 
7 Gordon uf Daach alladging, that james Gordon meſſe roger e "i 
he'-purſues nm before; the aden court af 7 gg: 200 obtainsa decreet 

zaiſe this ſemente could not be exccuted without the bounds. of the baron's 
had removed; thereſdre he purſęs him before the 
eee, for intefpoſing his authority thereto; and on his dsereet he ruiſes horning,. and 
A nces him whereon Gordon being rn he ſuſpends on thir reaſons,” imo. That 
er crely in er, 

r ought wife to be in the field, .yh hat 

dende ds, 5 net, lere 


I fe 4s 


ene 24 Walon. of of alpen ese e — for the antalremr of we ſam: god 
foo ſince the:dentinciation;” beetuſe! it yas "only made at the market crols of Edinburgh, 
4 teas he then /i ved in the north. It js conſeſſed, that ſoch 2 Aenunciation i is A 0 4 
nough worrant for a caption, but cannot infer anavalrent,- nor make the eſcheat fall. 

true, the 20th act rn 1, :ordains anntalrents to be due aftet denunciation, ide 55 
"regulate w here the denunciation is ta be made. That, ſeems to be ſet down in the 268th act 
1397 appointing hornings, inhibitions, Se. to be execute at the market cxoſſes of the re- 
ſpect we jurifditions where chey dwell; which i imports, that | executions at Edinburgh are 
, not Tegal, except either the debtor dwell-there; or be out of the kingdo 3 and Sit G. Mac- 
* Ibeit he ſays, he cannot 
fee prev reuſun for it, except that debrors in other {hires cannot know exactly when they 
are defhouneed at Edinburgh. Anſwered, ' That denunciation any where is good enough to 
produce anwtdrent;.for the act 1621, introduc ing in, mentions nothing but denunciation; 
„ ver 10 gase Aelemut ; yea; the Lords have thought the caſe of 
the creditor's getting annualrent ſo favourable, that where he only denounced; and did not 


| oy much as proceed to regittration, yet annm rent became due, though a borning unregi - 
ſtrate will neither infer-eſcheat nor caption; Stair, 13th Feb. 1673, Smith contra. Wauch. 
And if it be gooc without regiſtration, ung magis, a horning duly. regiſtrate and execute 


at Edinburgh, "ought to have that effect. They likewiſe drew an argument à contrario ſen- 


u from the deciſion, 31ſt Jan. 663, Rig contra his creditors, here the Lords found an- 
nkdalrents due, though the debtor dwelt in the regality of Muſſelburgh, and was only de- 
nooneech at the market · croſi of Edinburgh 3 and the cauſa decidendi given is, becauſe it was 

in Oliver's uſuypation, when regalities were aboliſhed. Erg0'2 contra, if regalities had been 
chen in force;/ the denunciation would have been null quoad the effect of annualrents. The 
| Lords demvrred; for — the-cauſe- was 99 and b 0 * the exp 
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Fullt has deer rhe: ruſbem ſuch ate; vn e 
l Vid. iich Jay 1 ot {tt 1 * 
3 3 ron on The lately deceaſed. Wine Wai 0 FN 
_ ZroBeturors and curators te His m, any three t l.que 


— is þ other James Wauchop 


cr{uation';' Sir Williany- Baifd of Neu bai W mera | on 
"her, five' who Word Proceſtants, gave in a hitf-rothe Þ oy repreſen 
to accept tile office, and zugt che other 5e were ' infapable by fs: < I 
 preffly debarre by thethird — Noi, againſt 1  f 
per before the Lords, 16'qualify rhemſelves by "eating ehe oath de 
. "hat they might make up; por Boe of the popil'Cettare,/ conform to: the ſecond act, Parl. 
bz: There being nd chmee rance made ide dhe Popilk cutors, nor an anſwer returned 
be to the bill. © It was reaſoned by rhe Lords, whether kh gominariog of the reſt could ſub · 
- it, ſeeing ehe ae of von fed e ven as in the cafe 
who, by her re-marria 
© Carholics' fo be tutofs, 


ze, korleits che office? It was 4% wert 


"Bi tiſn parlament, 27 26 ] Haifilron of Page: het his' evict 8 
. ron 
. gtanted 


anced agathit her, in her procels. for "ayment of the L. 7000 'Stewling 


was but parti; but ehe-Lords had found orherwiſe. 


| 1 "Fuly 4. 1711. Jen Sebugsl, reh@t f James 5755 werchant in Edinburgh, — 
Vieh her Hafband's heirs, mean obfeure perſons; and for u gratuity,-gets a füll and ample 
"diſpoſition of his haill ſaccefſion to à confiderab} value; bat to 10 


"A | backbond, obliging her to free, relieve,” and ſkaithle(s keep them of all debts he was owing; 


D "Ro Fer! "Walwood, merchant'in Edinburgh, he p purſpes che ſaid Jean,. and Scn mple of Fol- 
| "wood, now her tulband, for payment, on this , that ſhe having n a right. der 


„ ſupjected herſelf pros to tbe debt, and become bound to pay her firſt huſband's cre- 
Alors; kor quem- ſeguitur commodumy idew abet enam part iucommodunm. - Alledged, However ST 
1 may be liable to relle ve the heirs if they were diſtfeſſed; yet my backbond can never af» 
ford a direc action againſt me, the backbond not being conceived in the creditors their fa+ 
- yours, bur only in favours of my huſband's heirs”; and therefore they muſt be firſt alle 


Held; for hey may have inftru&tions of payment, or other defences Which cannot be known 


D——— that an heir of* tailzie and proviſion cannot be conveened till the general heir 
of hine be firſt diſcuſſed and if this order hold among them, as Stair, 11. Heirs, ſhews, 


proceſs, her bond of rehief being no relevant medium contludendi againſt her till the heirs be 
 difeufſed, 'who may renounce it; as the Lords found in Langton's cage iſt July 1691. 
' Anſwered, That the defender, by accepting a diſpoſition omnium bonorum the heirs, and 
—— herſelf to relieve them of all the defun&'s debts, has clearly 
the creditor's direct action, as effectually as if upon diſtreſs the heirs were 
f  aftiones non ſunt multiplicandae ne neceſſifate,- eſpecially the; heirs being 
none to repreſent them; and guor ſim ſhould he call 17 7 heirs who have no manner of 
intereſt, but devolved all to ber; and certainly ſhe got up all the papers and inſtructions of 
payment, if there were any; and it is certain that ſhe as emptrix bereditatts comes directly 
in the heirs place. It is true, by the Roman law the ſeller was prims loco liable on that nice 


| repudiared this, and laid down a more equitable principle, that articles in a contract in fa- 
Vours of a third party affords action to that third party, though no contraQter, as Stair 
he ws, t. Conventional obligations. It ts true, there was an order among heirs ; but if 
1 fudfome that the heir bas nothing to fucceed to, which is affectable or iſcuſſable, Pil 
make the remoter heir liabk; unleſs he condeſcend on a ſubje& ] can reach. Now the de- 


his effate; _The Lords Raney 125 112 Mot and one no n of 1 the 
bein bf line. 0 
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. 9 beep 10 1% non; Wu being 4 7 er! fr of "ns 5 pg of the ſame 


Mey were willing : 
tutors, being ex: 
offered to com · 
and be admitted. 


0 mother nominate. ine qua nen. 3 
| , 'Thar'the appointing. Roman 
ing contraty'to' law,” ir was canditjo impoſhhilis de ure, and there- 


quod de jure pif- 25 


fote to be held pro non ſerrpra, "and a not adj Ged.; foi 10 10 72 
fſumus, tt nemo pote caverr ie leges in Juv meme M babeame. Thieresore the Lords 
flultained rhe nomination in ms pert * of” the ee ae & dp aced them to the 
NJW. ons, £200 thus #4 1 of I} 


* of ee 


J to her by the deceaſed Lord Whithiv, her former huſband; and particularl7 gf ö 
one given on the 29th of June Jatt, finding be could pot infilt for ber claim ofthe funeral 
1 : 15 in that proceſs, becauſe that 7 eat fintta by extraQing hep decrect; which he. 4. 

- Tedpe 


ecure them, ſhe gives.a 
- and of an damage and expence t ey could incur that” way. James Home owing, a debt to 2 


1 "unfoerfitaiem to his whole eſtate, and obliged herlelf to free-the heirs who diſponed it; me 


15 and diſcuſſed ; and no proceſs can de ſuſtamed againſt me till 'rhey be brought into the 
to her; the \negotiam being only with the heirs who have a beneficiuns diſcuſſionis. ainongit 


much more ougbt ſhe to have the benefit of it, ſhe not being the proper contradictor in this 


fol Nected berſelf to 
ſuing her; and 
0 and leaving 


and Riff maxim, that nemo alleri ftipulari poreft ; but the cuſtoms of all nations had now 


fender has fo denuded Home's heirs per averſionem, that there is nor. a denier left to them of 
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{ , — x0 fining, impriſonment, and confiſcation... id igth Feb. 191 
Y Jah 7: 1711:. The frecholders of the ſhire of Dumfries being met in November laſt, to 


Rag” 


| _ __ "chaſe à member to repreſent: them in the new parliament, a competition ariſing betwixt 


Charles Murray alias Maxwell of Cowhill, and Sharp of Hoddame, ho had the right to 
vote for theſedands:? Cowhill-being offended to ſee his title controverted, he broke - forth 
into ſuch reflections, that he wondered co fee Hoddame pretend, whom the Lords had diſ- 
poſſeſſedd and removed from that eſtate for his falſehood and malverſations. Hoddame the 


7 
— 


next day gives in a complaint againſt him for theſe expreſſions to a quorum of the Juſtices 
of peace, and who were likewiſe heritors, and preſent when the defamation was uttered; 
Cowbill having given in an declinator, pretending they were not judges competent to what 
"happened at elections, *butonly the houle of Commons, which they rejected. And finding 
3 the libel-. relevant, they took probation; and the ſame being proven, they fined him 
1 un 400 merks, which he ſulpends . on tir reaſons, ine, Incompetency, verbal in- 
= + Juries belonging to che cognizance of the Commiffars, and not to nn, | 


Mey 
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at this HR r oY none . a Farben 85 
— udgere. 2 * iguty in 5 6 vir a — the libel when required, © gtio, Pre. 
AG nor being compfained upon in the court whete calmitted 5"ſecing' Judges by their 
'mcrinſio,power may exmronenenti-puniſh indignities! done in cheir preſence, but this was not 
_ reſented ti che next day whereas the law ſays, f | | RES 
_ fetwr oblita-tt-rewiſſa.” Anſwered, Juſtices of pea | gh UE Scotland e always judged: N 
Verbal injuries ; and much more now when the primnlegs of the Engliſßh ices are com- 
muneste o them bi the Union: And this is not in propriet of — Kanda,” which is 
defaming one behind his Hache z and has no contingency with a debateal election, Wied 
een . 50 the parliainent, but is a quite diſſinct thing. To the 26 in all ſuch c . „ 
the juſtices proceed Jummarie de plays es fine fiepitu vel -figura judi Fette giving RH 
Wee rename bit read ir and pat them to a preſent anſwer. To the 34, He 
_ could not apply to the meeting qua freeholders, becauſe.though many of them | were Juſtices ,. 
ol the peace, yet they were not Met there in their Judjcative capacity, but only to choſe a 
Knight of che ſhirez therefore be dehoped to delay till a court met that could jadge it. — 
Lords wete all clear that the Joſtices oduld bind any, upon appearance of breach of the 
peace ace, to find eaution to keep it; but ere they ſuſtained their competency to judge ſcandals; = 
the deſired! to ſee the practice and power -6f the Engliſh: Juſtices, if it extended to . 
caſes; ; and thought there was no iniquity” in Fele ſanimarily without wing ders 
to take up the libel to ſee. Some thaag hen de was too arge, and not gomme m_ 
dhe kun; for fraud and circumvention abe ſegal terms, and uſed: every day without an 
niſhmente. - And though there de an exceſs in ſelf - defenoe, yer it is not ſo rig 2 5 
26 — — is no previous ann gen as; was here. . oy car ot * Ja | 6 
Cetin an perſon in the face of a court. Vid. 18th July 1711. 14 VV 
Eodem die. An appeal was given in by Sir Robert Dickſon of era . 4 8 
| loentor e decerning him in L. 2900 Sterling, as Sir John Houſton and % 
hrot her proportion and ſhare af 5 profits of the tack of tlie cuſtoms, wherein they Were 
partner ow 1691 to 1696. Sit Robert craved allowance for his pajns and trouble in . 
as alſo. ee Sir ſhould pay andualrent for the money he'retained i in * 0 nd. 
w, een en vu of e e 5 05 _ FIRES = _ 
0 1 1711 C les ee Ane to the Snook 0 ag or to Mr 5 
ning of Saphock i in N 319 v bond, and char rged thereon, Tape Ag he malt: have” T2. 
eompenſation for L. 212, contained in à bill ve by Irving, to which he has right. 8 2 0 
1 Tour compenſation cannot extinguiſh my debt; betaaſe I recompenſe you again, 
in ſo far as Lam cautionex for yon in a ge mer bond, whereof you are bound to — | 
me, and ſo I mult have retention of E L. 212, whereon you ground your compenſa» | 
a, till you relieve me of that debt. Replied, There can cs be retention nor re. 
compenſation, unleſs you were diſtreſſed and had paid the debt. And ſeeing: the concourſe 
of the4wo'debrs does iyſa jure extinguiſh one another,” no pretence of retention can-make * + 
debt extinct to revive a5 bond of relief being o gement. ad factum praęſtandum, 
ä 20 f. ged. Dupliad, His claim of retention is both in the common law, in 
_ reaſon, and in the analogy of our. municipal law. And frft, the Roman law is plain, in 
1. unica C. ttiam n pecun. pignus retineri poſſe : though you pay me the debt for 
Which L had the pledge, yet Pl retain it if now; owe me any . kill that be likewiſe paid, 
or ſecured. Next, this Solis is founded in reaſon; for, if I have your effects in my 
band, and you-owe me money, you cannot. draw them out till you pay; it being /utius of 8 
1 in per ſonam agere. 3tio, As to our own law, a creditor in relief cannot b7 
anydiligence of arreſtment or otherways aſſect the ſubject in his own hands, as if it wers ö 
in another's ; for ſupplying which difficulty, law has allowed retention; and was ſo found 
" berwixt Ballenden and Sinclair, and 1 4ih February 1708, Mt Patrick Strachan and the 
towyn of Aberdeen. And though he be not yet diſtreſſed, he knows dot how ſoon he ma; 
de overtaken, the creditor having paratam executionem againſt him when he pleaſes; ſo that 
it is more than a mere factum praeſtaudum. The Lords found, that the retention took - 
place againſt the liquid compenſation, and that he was not bound to let this or: be extin- | 
 gaiſhed by the compenſation, till he was relieved of his cautionry. 
Jah 1. 711. John Lewars having been tenant to the d Sir Daniel Carmichael 5 
of Naullly, and being in arrears, his maſter yer averſionem intromitted with his whole 
ſtacks of corn, ſtocking and beſtial. Lewars \raiſed an ejection and ſpuilzie againſt bim; 
but before it came to — debate, Maulſly died, which forced Lewars to transfer the proceſs 
againſt Daniel Carmichael, now of Maulſly, a pupil, and his tutors. Alledged. No ſpuilzie; 
for his intromiſſion was by virtue of decreets in his own Baron - courts and legal poindings 
1 thereon. Anſwered,” L have called for the grounds of theſe decreets and got certi- 
. fication 8painit them 3: ſo the poinding being deſtitute of any warrant, they. can never pal- 
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paſſive titles, 4; — he was duly inhibited at his 


inſtencen; and ſo :0ughr. 20 have ſuffered, no decreet to haue paſſed againſt him by omiſ- 


ſion and colluſion, to the prejudice of his anteriart diligence; and therefore craved the ſaid 
deecreet of cpaſtitution may be reduced ac deed poſtetion 10 bis ithibition. 
However inhihieions may hinder the common debtor from granting voluntary deeds, ſuch 


as bonds, AGiſcharges, alienat ions, conveyances, Sc. yet it cannot hinder noceſſu 
Judicial deeds, ſuch as conſtituting a debt by his dath, and proceeding in other legal dili- 

7 both divine aud human, to declare the truth 
is oath; and if he neglect, and decline to come 


85 genes. a debtor. being obliged. by the laws, 
when the verity of the debt is referred to 


Anſenered, 


ry- and 


in and depone, then.law preſumes he cannot deny it ; and therefore abſenting bimſelf, he is 

bolden as if he confeſſed it. Which is 4 neceſſary; in valuntary decd, againſt which the ſtile 
-of inhibitions can nevet militate. Replied, M debtors verging 4 inapiam be permitted to 
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Ha inhibited; * may et up a dle af debts to eompete with theſe a ante rior la w- 
ful ereditors the-defign of am inhibition being, that no poſterior deed af his debtor n 
55 Ih, © yea not his "cathy; much leſs when he is only holden as confeſt, -: For 1. ſuppoſe, 1 
ber overtaken by his predeceſſers debt for meddling, wigh the. v rits, ber ß or pare of bes 
WM 1ands; or for intiomictingwiththis maveables without-afitle,: and, thir poſterior: 0 my in- 
5 hidbirion, will any deny but cheſe. are voluntary decds af my debtor, and ſh: capyorprojudge 
met Sir George Mackenzie, in bis! abſeryations on the a "gainſtibgnkgupty; 2621, lays, 
ſuch deereets may; boireduetd;; if. colluſion appentsg f competent defences: be omitted 3 © 
which is plainly: LiddeP's :6aſe; for he omitted 0 give in a venunciation as beit to his uncle, 
which woukhhave ſabed that adjudging hin:own;oftarh;;; andc:the-Drumkitho's, adjudication, | 
| 1 have been iofallibly mk Gl Kiley-:co8jd never have comp 
| __ he cites a caſe for it bet wünt Halibutton; Was ang Moriſon. The L. ds confdered. 
=” - that t his oaſe had oft OCCUrrec ,{where/debys: Vere vouſt itute againſt parties, inbi hited. by | 
referring the ſame to their oaths,- and yet they were never quarrelled ex capite in 1 
which ſilenee and acquieſcence ſetmedito be an evidence4bet our Lawyers never bought fo ch 
conſtilutions of debts fell under ſtheſe inhibixlons j ud thetefore,: by: plurality, ford 
ſo conſtitute could nat be qugrrelled, though-their: ee eee befa Wbich⸗ ns 
_ locked apon as the firſt detciſian this daſe Had met iG (es = e e 
July 13. 1711, Carmichathconra/Bertrammat Nibbee. -*The laſt; avant: Diagn 
ſet a rental or liferentitack tot che flute Earl of Hyndfond: af the room of Kn. dying in the 
| puk anwende and he ſubſets ir: to one John Carmichael: Hyndford the prin erk: 
man dying in September laſt, Bertram of Niſber;: Chainberlain to dbe Dyke) ef Douglas. 
a „ removes Carmichacl at Martinmas laſt; een tilled and labaured a part fit by tacit 
| relocation, and enters ſummariſy to the poſſeſſiom in thel Dake's name. Whercon Car- 
michzel raiſes à ſommons of ejqection amd intruſon :again{t( Bertram he alledged, No 
| done you; for Hyndford your author night was but à rental, which by TP | 
| 'E of it expires with the ſetter; alich at fartheſt by the death of e rentaller, ami your 
ſub⸗tack ee in its own pofont ;t for it his an expreſs clauſe, that when the; Earl 
_ of Hyndrord's right ſhall expire, his -tackſhalt be'ipſofa#d' void and null; and the rental fell 7 
| by Hynde death. 2d, By our conſtantipractice, rentals are not aſſigbable, and wa. 
. forteicing and lofing them, As Star, 4. Tacks, obſerves, and backs with in- 
numerable deriſions; and cl aſſignat ions to rentals is as preat 2 nallity-as:the alienating 
 fabſerring of ward. lands without the ſuperiors conſent: Likeas, this preſent Earl af Hynd- 
has rendunced the poſſeſſion; and reſoluto jurt dantis Carmichael had na pretence to 
„ln it, and migli be ſummarily removed without a formal Warding. ſwered, Law and 
-- equity has provided better for poor labourers of the ground; for if they be not better 
| ſecured againſt ſuch violent and tuumltnity removings (which Craig obſerves to have been 
an old abuſe wich us, and gave 3 y;correctory acts amending it) then fuch poor 
folk ſhall be quite diſpirited and diſcouroged 3 whereby the polioy and improveinent of our 
lands mall in a great meaſure ceaſe, and the prejudice quickly become national > And from 
a righteous and deliberate view of this, that notable act of parliament 1491 was: made, de- 
ig that the tenants of ward, or hferented lands, ſhall not be removed till the Whitſun · 
day after, they paying their former tent; on ich theſe: poor, but uſeful people, have re- 
-- lied, and placed both their confidence and ſecutity: Now Carmichael ſubſumes he is pre- 
_ eifely in che terms of that act. And Sir George Mackenzie in his obſerves upon it, extends 
it to parallel caſes; their ſimplicity placing him more immediately under the protection of 
law, tham other perſons: more knowing and intelligent. And as to Hyndiord's right, it is 
not produced, ſo vow conſiut whether it un a rental or not; and his ſon's renouncing can- 
not prejudge the ſubtenant, it being after he was diſpoſſeſſed. And Durie obſerves; that a 
hferent tackſman may ſubſet, ſce''5ch July 1625, Ayton contra his tenants, where the na. 
turc of rentals is explained. Some of the Lords thought the Duke of Douglas being pro- 
prietot, was not bound to notice the ſubtenants, Hyndtord's right being expired. Yer the 
plurality found the ſummar removing, without a warning, unwarrantable; yet in regard of 
the qubiety of the caſe, they thought the violent profits and damages miglit be leſs. 
«6 Jah 14. 1711. In a caſe'of Mr Robert Blaw, ſchoolmaſter, it was ſtated, if a credi- 
tor in a bond whereof the term of payment was ſuſpended till after the debtor's death; might 
_ Faiſe- adjudication of the debtor's lands for ſecurity: of his money. ſuporſeding execution, till 
he term: of payment were come and bygone. It being objected, that the diligence was 
. ous, eſpecially beiag the firſt adjudication,” and this was to waken and alarm 21! 
his ereditors to fall upon kim at once. It was anſwered, That arreſt ment and inhibition 
| ble ht be ſerved on conditional debrs, or bonds payable in diem,” and why not an adjudica- 
3 hon ! And it has been permitted on clauſes of warrandice and relief before diſtreſs, and to 
4 Widows 4djudging for the bygones of their: jointures and liferent, and likewiſe for years in 
Une coming; though, it only falls annually due; as was tines to Robert Burnet againſt | 
Wen wo Barben And Sir N Mackenzie, in | his 1 eh on the act of bank · 
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5 . rf 1651 W anbei 8 Febts 8 preſent - execution, but 
5 for ſecuring the debt. ee I bis would diſappoint the very end of ee my. | 
„ payment, Which was to free me of any trouble 1 and if de ee taken it * | 
tte, You muſt bide your day z and as ye cannot before the term, ſo neither can 
3 you a<udpe; for. whit the one is in mov eables, the other is in heritage, and ſo pari jure cen · 
58 ae, The lords thought there could not be one general rule for this cafe... Where there 
5 . 5 5 was no hazard of dilapidation. it was not to be allowed /; but here it was expreſsly informed 
1 oth Au ener. Was de! ee ee and bis eircumttances much worfe than ben he gave 
1 hey-r dinary to take hat evidences he could pet 
| ee his con dition; Weird if he found: it bee then to adjndge, unleſs the n offered ſuf. 
Seb caution to pey be debt wben ther term · of payment thould-eome: On Which offer 
Ker cee wats ſtop, even as vrruſtments laid on upon bond eee term is 
| come; 1 ens arreſted, may: be looſed upon 
bn RN .caun N. Miles 5 W * Toh e MI; LW leo Prog ade J N Bag 8 ; 
on L. "Fu u. yr. „Lord reported Pringles and Irvine..; -Thomes Irvine of Gab. 
|. _ - —.?c0oi in May 100% gend to eee L akbodſedL- 16 Sterling, and takes 
Fier bog 7 2 den regrd he wis marrie and ber obligement null in lv, be for 
his fafther fecurity,': ts 5 gold · rings in pawn; — gives a bond murrating the impignora- 
tion, and-that how on the Lay eau; +hedhouid:refiore: the rings. It 
EE. = the rings belonged to Marion Maxwell, relict of David Rringle; and her children 
. ww her exe, -procure a declaration from Kirk houſe-and#his-lady, deuring that the rings 
. ©  .—_— ev Knee ork for cuſtody and pteſervation in her hands, being their aunt, and that 
b b them. But this was not till 1701, 3 years after he had impignorate 
n debt, which was a very unfair action ; but wholly unknown 
rſac him for + exhjbition-anddeclivery up of the rings to 
pher * 8 diſpoſe upon 
3 3 qbonſ 
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3 | i Spins gifted to wives fall not under the jus mariti jo 8 
not puindable; hst law for the beneßt of commerce and 3 „ 
permits wives to bargain anent the utenſils and domicils of a hunſe, by ſelling or impigno- 
mac ebem fot necelſaries to the famifh without bor-huſband's conoourſe, ſlie being Prac- 
pd quoad fuch» domeſtic affairs; much niore then may ſhe diſpoſe on her own je- 
ä wen, which are her'p proper prrulliam, like that given/ervis et flis:femilias in the Roman law; 
au with us on the 4th. of February 1665, Paterſon and Pringle, che Lords found a wife 8 
mümpignorating her hüfband's bond * though without: his ſpecial warrant, the having 
EEE 5 the bond in hor hand implying chat; and on the 26th of July 1709 Lady ee ; 
EO againſt: Wood, a complement of L. 100 Sterling given for the Jady*s gown and conſent to 
—_— n'fals of ſome: lands made by her huſband, was nat compenlible by the the huſband's debt; 
|  - fuek-things not falling under the dommunion of gdoeds, nor under the huſband's execu- 
= try. {though given up in'the:iivemary-of the teſtament.: But ſhe may gift them in her 
ON. Ke,” or legate them in her teſtament without his conſent; and if the huſband find her 
5 t. lay has given him a curb and remedy by inbibiting her. Anſtwered, that 
pignus res alen non valet, and it does not import whether he knew it or not; for it is a 
vitium reale following ithe thing ut lepra leproſum. And it is juris incontro derſi that the bond 
f by the Lady Kirkhouſe for the L. 16 Sterling is ſimply null, being ſtante matrimanio; ergo, 
11 impignoration as a conſequence thereof is likewiſe null, ſublato principali tollitur · acceſſorium. 
Ĩeéꝗ is eue, though jau refues its aſſiſtance to womens bonds; ſo as to produce any civil 
ee.fect, yet there is a natural obligation in conſequence to repay it; which goes fo tar that 
2 cautioner in a wife's bond is effectually bound, though ſhe is free, quia accedit obligation: 
naturali - But that can never ſupport the i impignoration here, which is ſo connected with 
WY © the bond, that it is every whit as void and null as it; and it were of the moſt dangerous 
J conſequence to allow wives to diſpoſe upon their jewels and pgraphernalia at their 
Ln 5 pleaſure ; ; for t is to be feared when they are gone, the huſband muſt make them up again, 
-  _* *  'by*patting others in their place, which may ruin families in a ſhort time. And as the Roman 
la put the wife Jub cura et nel mariti, that he was her curator and adminiſtrater in law, 
1 that hot deeds Were ag much null without his conſent as a minor's without his ourators, ſo our 
las trodde in che ſame foot / ſteps; for in the: caſe of the Lady. Bute and her ſon 5th January 
141ẽ8566566, an alkignation ofa part of her jointure after proclamation of bans and her ſecond contract, 
3 tho not yet married, was found null, becauſe it wanted the ſecond: future huſband's conſent; 
and qur old law. quadrates with! this, as appears by Regiam Majeſtatem lib. 1. cap. 30. f. 6. and 
| -  _ yuoniam attach. cap; 21, where's wife can = rs no contract, or paction whatſoe ver without 
per huſband's conſent ; and if ſo, then far leſs can ſhe alienate or impigtorate her parapher- 
„ nals without his expreſs conſent. This does not hinder but/ſhe may impignorate moveables 
to furniſn neceſſarles to the family, for that is in rem ver ſum mariti ;; but it is not pretended 
Here that the L. 16 OG ſhe borrowed from * came one Penny of it, to ouſes 
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ber. bu ther dübanch un ; why bebe of ans cy Wege 3 4 1 TY . 
| Ja 1631 Porter.“ S0 the impignoration ry abſolutely null. Tbe Lords by. a 


85 Le found wives had the ſole adminiſtration of their wels, when in ſtraits 16: raiſe g 
money and therefore fuſtairiedthe Lady Kirkhovſe's im jon, - done without 
ber her kd 85 ent. n errily TS es Was es „eee interlocacor-/an-+favous, of 1 
; | {a IN d WE 1 bs 88 "HE LOFT TER ET ah +; N. 


þ 50 Lord anch hein n tactics, they 
a "ROTO &by'their: eee 26th January 1605. Hutcheſon [contro 1 
ord dong rok mc tet denun deinen eee 26 erat of Edit 


1 1 0 4s. 771 vo bene his lands the caſtle of 
E 2 y with the fiſhings, to Hun Wer ef d. e — of the charter is U. #0445408 
Scots, and a barrel of ſalmon; full red — —— — Before the ee — 010 
accepted of L. L . 30 Toots —— 055 th —— but thi nn 5 : 


and augmented to the Berw Which is 


Burnſide his vaſe to delive 
nuch that it e e nel packed and 
elſe e cots, valu 
Bl dre! hw at 


ele the preſent gauge and „ 

2 ed eien Fand. N or ter fog . o 3 
” ann thereof. Allauged for the 2 we + x _ _ 1 

gs bees 8 de comes to be pretium-<flia ns... 30 Scots; 


for bygones, iges him tice coming: but he —— 3 be '.  —_ 

| fa is the > confidence betwixe pi rarer 1 by: the'feddal | w, that vaſſals. -- 

- muſt not detort their periors lenity o Their pre he Lords found the EL. 30 was fn 
a ſufficient exoneration bor the 1 erein Lig Aaccepred, - but no e 
2e, Alleuged, That his wigs of Payment maſs —— o the barrel che time . _ 
giving ont the feu; fo that if any fupervenient ehre 1 gment — a 6 
cunnot prejudꝑe the valſal te gent his feu- du) 15 _ 
los EE, would , ETON 


| 8 48 dhe law” Hy b mut h die del r 4 of en . cannot be paid. — a neck" nf 
1 Pfonidit by l %% Phe Li eee ee augmenting of the barrel by dhe changing aur 
meaſures into the Engliſh," at he union, cannot-avgment the vaſſal's bau- dag . it muſt oy Bp 
 _ conform to the ſtandard that obtained at th ume of dhe charter. zan, The vag. 
_ ſal alledged; this barrel of falmon was for the uperior's cc in his family 
for that uſe,” Scots ſalt was ſufficient; and his charter not — it was for. | 
port, he Was not bound to rouſe them with ſalt upon ſalt. Auſwered, He is not con e e 
ed What I do with it. 1 may either export it, or conſume it in my family, 8 „ e 
keep a whole barrel for that uſe; neither will our Scots ſalt preſerve them a- year; 5 
declares: de is kay bay 4 Aube On fo by law muſt be cured-wirh foreign ſa 
nalty. Tea by privy rouncil in 1688, the curing them with penny 2 is A 
cee as ten Mag to the d of the nation when preſented in foreign mercats; and the 
foreſaid act of King William's renews the ſame prohibition. The Lords found the ſuperior . | 
was not obliged to accept of it as cured with Scots ſalt but en, in the terms of the + t 155 
Fun ac, it muſt be packed with ſoreign ſalt as for export. 440, The vaſfal al 
if fs, then 1 muſt} have allowance of the draw - back given for encouraging 
port. Anſevrred, 1 muſt have the benefir of the draw bat K; for if there were a — 4 
or impoſition Lid on them (as once there Was at exporting) Las xroprietor behoved to pay 
it; even ſo here, a pari, qui ſentit incommodum debet et babere cummadum. The Lords found 
the drawback belonged to the vaſſal. Some propoſed, that it might be left to the ſuperior's 
option yearly, eirher to aceept a barre] cured: h Scots ſalt, without the draw - 
back, or with foreign ſalt deducing the drawback ; but it was thought this alternative would 
be the ſeed of a yearly'ples and conteſt, and therefore it was laid aſide. The vaſſal's diſad - 
Vantage was, that he had feued that land, mainly in contemplation of the fiſhing ſalmon at the 
- y of the Tay and near Dundee, and it had muctr failed und decayed ſeveral years bygone. © 
EZodem die The Lords adviſed the debate mentioned ſupra yth July. 1711 between Cow- c 
bil and Hoddam, anent the Juſtices of peace in England their power to judge ſcandals 5nd | 
 Hoeddam produced à tractate by one Shephard; - wherein he affirms - they are com. 
8 Judges © we my "it 10 5 Was e be wrote: RON the abr fg —_— when 1 
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1 cheſs caſes proper holang. yew fupprott. Sri h, 
. 2 ere . Bait, who writes: . Who 41. 
e dene ena lach deten g nos teusbs ind ern 8 ce, ee 
S umleſs he that add hei offers to prove it.» Though#his diſtinctien ſeems. yer 
„ 0 Lords found dur juſtices of p-ace- not competent to ſuch ſeundals; apd ber err fu 
55 1 oO merks. Here Semen mene 
Hor theſe eee ii ey non 2 Bit 
3 Abe Lady — Lanes Audhterh 
„ her huſband. Miſtakes. falkng in betwixe: Chartevis alas 
2 daughter tb ——— ee alles 0 
eee eelared her dit 1 ndeney*to 


0s, — io reſin + 40 comp 


ons 
: = 


_ e 
enn — ho ther 1 


y with her 


Le” rerhonfea * 
| 3g "7 + : 55 1 
5 counſel, with. 
ny capric: especially Shen inhibic- 
1 nn 20-their quality, vet the rea- 
1 wing of money, either co oblige 


adde to lend herz forrhia yr 


he wecker 30 ponents forges: 1 hex-lin 8 


z und under ali. 


* 


eee 15 the 


| - x 5 e eee where 
Pp e-differs from the furtiiſhing,. ne ries yer if derben, Is der-on- 
long journey, the: one; mut be, paid as well a5 othe 5 Ceing without the mo- 


in caſc-of the-huſd 


e cannebtravel to the e N 


| 8 £M 2 advanee the * it tram Auch as ſeeing 


bo ber circumſtanees/-and huſband's cold-indiffe latural carriage will from the 
N A afion lend. ar rochei-deſerr g. that was- a fret 7 the word; 

for ſhe only left her own houſe to bvait on her ſiſter, the Lady Auchterherhouſe, being in 
. _ "Child-bedy: a the fell ck: Which cannot be conſtrued a deſerting or fotſaking her 
hauſdand ar his family: For the l. 38. D. de reg. jur. ſays well, ahr que cio reverſa e nec 
— — 2 The Lords found the bond null, as given ſtante matrimonio without her 
huſband's cunſent, and that eee to aliment his wife, ſhe cannot crave a 
4 limene, unleſs ſhe prov ſeviti eee 1 and. that ſhe cannot deſert his 


1 ln ods 20-.pramote 
g Winde by going. 40 ner baths or ocher.: eme waters: And therefore 


a EN rocel: -againſt her-huſband; in ſo far as the money was neceſ- 
EEO 4 advanced to n journey to . But the ſecond inſpection that fell in, was the 
| vuborrowed, which was alledged to be exorbitant, and no ways ſuitable to his con- 


x | , be "uy n. other de ots affecting bis eltate. The Lords remitted: to the 
e JT Jos, | 79ge 40,9». ONLY 
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4 E- "The Lords, änterlocutor, findiag the ES paſt 'berwigt; her huſband and and 
cauſa nm ſecuta ; becauſe though it bear ſhe had fulfilled ne by - 


| : | ſhould name a truſter by whoſe des 


Ferry away the rents to 4 ſuperior, : which was never intends 

- bound to receive vaſſals upon reſignation hut if the party haver of the diſpoſition adjudge 
. he lands, be. by the 1 "gm 1669, can force the ſuperior to receive: him, on ahbe . 
ment of a year's rent. And by che tegdalslane. allthe-prvilege he had was, in his optionnto = 
"rake theland te himſelf, he-paying the debts, 

- the loks;of ſome caſualties is not to be con Frhe 
oe ch arter is the only eſſential part: The other caſualties are but accidental, aud ſeldom: hep- 
pen. And Stair/ubi ſupra acknowledges the caſe has never been. decided in fave 

LET riors. And it. 

Ceſe, the ſoeiety for propagating Chriſtian Rnowledge, late! 
25 Ih their Keck day land, how erer eee them, becauſe they cannot 


5 Sog. It is true, if a foreigner or alien, without letters of -naturalization, ſhould buy lends 


* 


2 . 1669, appoints ſuperiors to receive adjudgers, yet 
As not an adjudger within the oompaſs of 3 ſoeing roups by achndication came in 


* 1 inclined to find the letters orderly; proceeded againſt the college till they received 
the town for their vaſſal. Yer ſome-concerried in ſuperiorities moved u hearing in preſence, 
the caſe being new and of great extent in its conſequence; and if the act in 8 of 
- predictors adjudgers will extend to buyers who purchaſe by roup; that being a kind of ad. 


2g Dec. 47 11. bb ; ey 11 17 14 „ 8 5 436 Ke } A Fi ot Nun . Yin ba; 


1 diſſplyed ab cauſam datam: 


3  -ſuperiorsjthat Stair, tit. Infefrmcnts of; 


ragement to mortifications, if tbey were ſuhje 
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An appeal was given. in hy the Lady Greenock- againſt Sir John Shave, 


giving a diſpoſition of the Jands of Cargock to her ſon, Jet it was now 


in non ien, 


ö 5 bzing lying beſide her cancelled, and that law preſumed the had deſtroyed It, being in her 
9 - , a clauſe. diſpenſing with the not delivery, and never * * eee . 
; b her; v | ; 


the-inftruſted/ another way: And repelled 1 7 e of MakingR 1g 
. diſpoſition de take aff her-ſon's damage. 
em die. The town of Abordgen having purchaſed a 


18 . 7 


rs to receive them, and oſſer a yeat's ent- Th. 


of property, 5 u em Craig. thinks a.luperige + is not 
ity for lis valaly and propoſes.a remedy, that xl 

1 or;delinguency,. the caſualnies.of the { 
(and which Baſnage, in his learned commenitatigs: 


bound to receive a con 


oſſed, both. ĩa the charter and ſeiſin, for che... corporation's ein. 
* Anſwered,” That towns: re as Capable 10 purchaſę and acquire lands as any Aber #he B. 
es; and if fo, then law caun be defective in their entry: And it were great di . 

ſubjected to the hazard -f non entries,  eſcheat, 
i und the like: for that might fruſtrate and dilappoint che pi | 


tas ane, Huperiors age wt. 


which was called the retraftus dominicus.: od 
id ada: for the feu-duty.or other ra 0 


ours of ſupe- 
o it for put rithe 
y orected in Scutland, hend 


were a great hardihip to bürghe or ether, communities to 


die? And to expoſe them to non · entries Aiferent-eſcheats, c. were to dwindle away fo 
-noble ; and: generous a mortification to nothing, and to ĩuvert and deſtroy the pious dona - 


in Seotland,” he behoved to do. it by: an interpuſed truſtee; but this is not che 
are ſabje 


royal bo- 


hy ſhould the ſaperiors be «more. uncha 


itable? Replied, - Thar however the, act of Parl. 
one h bays at · a roup of 4 bankt 


long after by the act 1690, and. ſo Ks not be in the meaning of the act Some 
2 the college was too iavidieus; for if they were buying dands themſelves, this We ob- 
Jeftion might be obtruded, you are im 3 vn are an incorporation; we'll loſe om ba- | 
ſualties by admitting 9 eu ee and therefore ye muſt name a truſter, by | 
going to the horn, both: your table and burſars may come to ſtarve: Aud tho“ nemini- 2 


5 Jui ſaum eſt auferendum; yet foudal/ contracts are much altered from what they were coripi- 


nally „ and now more reduced to the way of commerce and trade. Though ve of the 


ication now: introduced by law? Tnerefore it was ordained to be farther heard. 
Fu 24+ 1711. Sir John Swinton, John Geddart and ſe veral other Eaghhmen, anno 


e entered into 4 written eopartnery ſor carrying on a trade to Guinea in Africa: And 
\ the voyage proving lucrative, Urſula Goddart, relict adminiſtratrix and executrix confirm- _ 
end to her huſband, purſues Sir John Swinton before the King's bench, as be who was 
| Eaſhier and manager for the company, and to hom the eſſects and prioe were conſigned, 

_ Ind obtains a judgment againſt him tor I. 390 Sterling, as her huſband's ſhare and propor- 
tion: And ſhe being new dead, Goddart her ſon as aſſigney, purſues Sir John beſoe the 


Lords: of opp Tort payment, he _ * 1 could affect. And firſt 
+ oo „ i kw 


| 3 communſt „ which ne ver dies, if chey en re. 6 them. ey ſhould loſe the caſualties: e 555 | 
_ rrjoritys, ſuch as non entry, lifetent. eſcheat duplication. of che feu-dutics Which arif TL 
the desth, delinquency, or neglett of other private vaſſals; Which is ſuch a4 


| a IDC J, 11 ON - 1 * f ay, cal ; | 4; 3 
"2 4 enn pant af aourants and Craig, A. x, ditgs 2. bone vient of moriens,) and de Ree”; 


ts: and natives. If the lands had held of the Cron. whe 
| 1 = "rince as common father to all his people, would mike no -ſcrup le-1 in receiving them; and a 
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WE they inſiſted! 5 2s 1e e ee mi „ 8 . — "TI 
5 _ claration he gave for gbcaining his liberation from an arteſt; which at firlt was ſuſtdined tc. mg 
Dinh he debt upon him, as mentioned pr gth July 1509; but afterwards on a reelaim- } 
ing bill Was repelled,” Then Goddart and his factor recurred to this ground in las, that Sir 
Wh John mt fil be liable becauſe it being a re of the ſupreme court a Wellminfter. | 
ped. in the” houſe. uf Peers; which Temedy 
be e not made vie of; and ſo being res judituta, and a final ſentence, che Lords "cannot _ 
3 enter ro/examinic the grounds of that derte, or the merits of the cauſe, but S te in. 
oe pol, tbeit authority, and o make it effectual againſt him and his eſtate here, 48 full 
Alledged for Sir John, This decree cannot ſo much as found 2 titie 
or claim againſt him here 3 for though it be/libelſed that Goddart was 3 partner, and Sir 
1 : caſhier; and that the effects carte: to bis- hand; and that Goddart' t 87 part Was of 390 
Sterling, and that Sir John had money of the ſociety to that val in his hands; Jet none 
; ow four points of fact (on which the whole relevancy of the Hbel Rands); ſeeta' de be pro- 
ven. Aered, This miſtake ariſes. from our ignorance of the Paphſh ſtiſe of their Jud 
eas Wi for they neither contain-the debate nor probaron g und when facts are Jibelled,. 
ddey ats bolden 2 if bot denied, the defences wth 9pon oeth: Bur if — 
wee, both Goddaft's inteelt; and Sir John's intromiſſion, ald be ueted to a demon- 
1 ſtration 3 but they'll not enter into thar minute detail, iſeeing chen err cure dy che ſen⸗ 
BD, -given'by: # ſupreme 1 -ourt;, rhe-Queen's bench z and 40 ſubject them to review-in Scot- 
+ Jandaweye to imply a ſubordination, whichec inet he pied: And this rule that the ſovereign 
3 ice Sf "One. u ition cannot. cognoſce on ihe decrees of — is founded on great 
* derpen ne * Ta 4 Wewer IMMETCE "an For” Keeping up a 
OW ch lawy £ ets on "the | 


Ace en £5 imum rem ſſione 7 — Gs Fe often.” And 0 
3 3 ee e adi bel mae holds only With this exception, unleſs it 
19 claſh, with a | qr arne Ja ſtatvie of that eee it comes to be objecked, Ader 

5 the jut a fraudulent changing of his domicile. into: another Kingdom, 


5 == and — fall exoominn, one they convey heritage, which" their Jaw 

PRE 4-repudiates;>Yea their Torn are ſo regarded, that payment of 
bond as cage get, witneſſes, contrary to our law, becauſe conſonant = 

© k6-choirs4 auth June:1666-0 rlan cones liel. And Sir John by the Pofinati law 

muſt be repute an Engliſhman, # ters into a contract with others ef that nation a- 

bott an Engliſn trade, the product nend. Bis hands while he reſided there, all which 

conjoined makes it; equivalent as if Sir John had given his obligation te pay; judiciary """ 

; tences by litiſcunteſtation, having the force af a nbwation and % contract. Replied, It 
0 ne yer be a vr judicuta, which is only to de underftood de ſententia indubitats guar nul. 
lo temadia alttemperart-pteſty l. 23. $444 B. de condi: indeb. But this Judgment, Was not on- 

hy 5 0 ect to ar νο by the houſe af Peers, but there alſo lies an appeal to the chuncery; 
and i not being final, may be reviewed, by the Lords of Seſſion; And they did To lately in 
a cue purkued-by Sir John Cochran againſt the Eart of Buchan; for a"proxentticum and re- 
ward in procuring bis marriage. And though the judges” in Ireland ſuſtained a decreet of 


— 


3 he! Seſlion bet wirt Sir Nobert Marray; alias Crichton, againſt Murray of Btüghton, as 


eg to the houſe of Peers, they reverſed it: And Huber, in 
1 eſuid place, allows no other authority to theſe ſovereign” courts in foreign nation, 
ba g er comitate, thatiis, ta treat them with reſpect and civility; but not as excludiag re · 
wie And he adds two reſtricxions- imo, That ſuch! decrecs be founded on princip fes con- 
ſogant to thejlaw of nations; ade That they contain nothing contradictory to the parti - 
ccnlar laws ef chat country, here it is era ved to be put in extcutlon: And thus 'the accu- 
rate Sande Aecfſ friſ. lib 1. tit. 1.26 ſtates it in the eaſe of an arreſt of the court of Hol- 
land brought before them, which they in civility re remirted' back; but they declining to 
_  coppalce any farther on it, the court. of Friſeland judged it. And though in lome places the 
proponing a defence in law is held an acknowledgement of the libel, and the facts therein 
contained yet chis maxim has not- its riſe from the jus gemium, as appears from the learn · 
ed Godelimus de jure noviſſimo lib. 4. cap 9. and is conform both to the civil law," . 9. mM; 
de except. and to the canon law, capitul. 63. de reg. juris: And therefore the facts Jaid in 
. Goddart bel againſt Sir John, viz. of his being a partner and caſhicr; and having tbe 
money in his hand, nat being proven, it were abſurd to ſuſtaim it for execution till the 
Whole 9 be tried, and the fgcts proven; the common prineiple actore non probante ab- 
ſolvitur reus taking place here: Andie were both unequal and abſurd to make we Engliſh 
 - Yevrogs-cxecutive and terminative here, whem the Scors-ſenrentes are nor held às ſuch there; 
. en ah pag radia writs make n Fe more wll the Tomy be MO. 
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+» £4 | wi he well-of Ti * n being i 1 | ; 

As notaut weakneſs, he grants a bond 10 his brother's chifdren for the um - Of 3000 mers MW 
| with conſent of his interdic ors. Me Peter Rae, miniſter, having arried one of the Mal 
TY daughters, purſues-for payment of her ſhare. Maxwell of Manſches; the heir f tailzie.* Z 
_  objcs.thedond is null, bearing no onerous cane, bat merely for Jove and füvouf; ndd. 
. though the interdictors are conſenting with him, yer-that can never fapport the Wel be- 8 1 

fall in weak hands; for they will readily confent to gratuitpus deeds, and extravagant do. - 
Nations, in favours of their friends, which wholly: eyacuares the good defipn"ofinterdictions 
Ke for pr eſer ving the heritage from ſquandering and dilapidation ; interdictions being n 
_ compromiſe. and paction, the weak petſon muſt do nothing without their <onſent,' ud 


they, from the principles of common ſenſe and equity, are Teciprocally bound to conſent 
: to no doed to his Jelien, hurt and prejudice, as all gratuit ous gifts are; and if 5000 merks 
be ſultzined, why not 50,0007 for majus er minus nam variant ſpeciem : And there is no middle” 
| way. fot trimming here. Once lay down this poſition, then if he can prevail with his inter-. 
Actars to concur with him by conſenting to gratuitous deeds, they may ſoon ruin the beſt 
| families. And Craig is very clear on this, pag. 8 2. that he can do nothing to his preju- Us. 
dice, even with their conſent: And the common law de prodigis (which is the like With 
 Itterdifted perſons) is the ſame, $ furioſus Infit. de inutil. flipulat. J. 4. B. de reg. ju. l. 
266. B. de contrab. empt. And the French law is as clear, that they have no power to dil. 
pidate, yea not ſo much as to do a ſingle deed in detrimentum prodipi; elſe, inſtead of protee. © 
| Hon it would be a ſnare ro. ſuch unhappy people. Anſwered, Tinwall was Har of the eſtate. 
aud ſo might do every thing with conſent of his interdictors that. he could have done if © 
be had not been interdicted;; their conſent redintegrating his perſon, and putting Him in a 
full capacity to do all rational deeds, (as this truly was). And eftp they ſhould malverſe 
and exceed in their truſt, rhe deed is valid, but he has relief againſt the interdictors who 
_-. conſented, But to yield that they cannot ſquander and dilapidate the eſtate, (for here the 
bet: point needs not to be pled ſo high) this was a moſt rational and onerous deed; for the 
en conveying the eſtate to 55 pee interdicted impowered him to burden it 
We r Ihe OY | „ & | | | | | with 
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3 5 3 it; dut afterwards take in bills and 
RS 95 "pp ro reject at, Which well deſerxes a ſevere regulation. Ted. 


5 bea Jeſt dip, which, they mighc very well do, Replied; Coles alf nok, de takes on 


* */ alienation, yet. if the inhibiter capſent, the inhibited party may freely diſpone. But there 


; Fo — 5 given therean, the defender e lulpe n, and a.diſeuſog repcats chis reaſon, * 3 | 


1 * he firlt -was eint 1 
* "Saws 40 | | IF 
: - foned Fairy, he procured ſuſpenſion and a charge to „ e liberty ; 


a 8 For zo, He ſus judge in his on cauſe, be haying-acres adjacent to x 7 march, 


5 8 reſt. ads. He refuſed a fight: of the complaint, and precipitated it ſo as to hold two 
courts about it in one day. e- Incapackty: * infamy on The matter, no no inferior judge 
is competent to fo high a penalty. &n/wered, It were peſlimi exempli to encourage burgeſſes to 


3 N ages off Judges fer their ſentenges, is both unprecedented | and unexempl 


Fi 1 the Proveit be a neighbour. heritor, yet. he Was no complainer for his own private 7 
intereſt, but could not refuſe juſt ice to others when demanded: And in criminal cales, no 


_ © arbirrary pauniſhment, | he-was obſtinate and contumacious in refuſing to. depone 3 and the 
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gta in 8 of theſe his 8 3 ee, 


das 4 che belt laws may be; fruſtrate: and the. power left did not oblige bir 
'ufe iz ang 1 it "had been more e to have refuſed it than to 10 _ | 


* che eftate- nnneceſſurtly: with this ſum. It was urged, chat thaugh an inhibition binders - 


Ahe probigicion is not univerſal, but anly with regard to the inhibirer's intereſt, which he 
may diſpenſe. with. The Lords found the dged, having an agtececdlent cauſc, was rational, 
and (uſtained the bond ; bur had no need to determine the general caſe, how lar len 
may legally conſent to gratuitous deeds, which in e gane was thought bea very 
* preparative. - | ont Sos at: VVV 2 

Jab 274 1731+, Scot coma Frafer.. In«:upeabon-of a decrees pronounced by Mr Rig "4 
* Sherif-depu te of Mid- Lothian, this point came to he. ebate. A purſuit Mt tho 
the ſaid Sharif, the defender mann er. adyocation, and intimates it iu the court; vet 
duriog the vacance the Sheri ws. Ne being extracted, ande charge. of horning 


the decteet was unarrantabh eee by che Judge, and as. unwarrantably extracted 
1 Ide party, after an intimate advacation.known.to both; and ſo was /arcco mandate ju- 
_ dicis ſuptriorit. As to the Sheriff, his contempt ſeemed dear; unleſs he could-purge it By: ; 
Wo defence; and therefore they ordained bim to hs ciced to anſwer. But forthe party it 
. wascontended, That tba judex litem ſuam focit, by giving a ſentence contrary to law and the 
a ! rohibition. of a ſuperior. ,ourTt Net ethe party: was not concerned nor involved in bis guilt, 
but may lawfully take What the vgs pot hots yg u pro verilute baleiur, and he is 
not to ſtart queſtions. Some of che Lords thought him culpable toc; in reſpect of his pri- 
vate knowledge of the advocation. „But others ropo ole; that. ere they determined ; "i 2 
the Sheriff ſhould be heard ; for this may give riſe to cure an abuſe practiſed in ſume inferior 
Courts. Where they ſuſpect an advocation, they fummarjly- Fencunice a decteet to prevent 
sas if it were 4 depending proceſe: „ And when 


he advpcation is offered. they abrrude the-decrecr, and by this anticipating ftr. 1 cpa 


Buden lempore. * ane p 


; allel caſes befor the Lords, lung Game e contingency : 
 the:preeeding- + Motos CHA 


4 ON Ks ODOR Afb ys b7 * 
eee Fairy. Andrew, Leitch, Provoſt of Roglen pro. 
ereet againſt James Fairy hammer 5 eren 1 e- 

done in à cauſe purſued hy ane Sc and the Precurator-Fiſcal againſt. bim, for 
ng their lands, and tilling in the. baulk; * and having impri- 
and When the ſuſpen - 


nounces 2 


removing a march · ſtone boundi 


| fon came to be diſcuſſed, he inſiſted on this reaſon Leixch defigning to.ingroſs e 
magiſtr acy to bimfelf, and to qppreſs all ho diffeted from him z and having ſome acres in 

- the neighbourhood, he hiougded-ogt.one Scat-and;the.:Procarator:Fiſcal; to raiſe a calum- 
nious and invidious:libel aint him, - as if he had diſturbed the marches, and removed the 
ancient: meiths, contrary. both. to the laws gf. God and mans and therefore concluded not 
only reparation aud fining, hut! incapacity. of bearing any public truſt, and far ther -puniſh- 
ment iu his perſon and goods z and offering to prove the libel by his oath;/he moſt juſtly re- 
foſed, not that be was unclear, Hor the libel. was moſt falſe) but that It being criminal 
nemo tenet ur jurare in prepriam durpitudinam, on uhich he decerned; and put him in priſon, 
Till he obtained Jiberarion by the qultice of the Lorde g And there could be nothing more 


though he made: others complain, and yet the libel runs ſo as to comprehend himſelf with - 


Purſue their magiſtrates for the exerciſe of cha Juriſdiction committed them: And to ene | 
ined. An / 


ſigbt of. che libel is granted. but they muſt anſwer ſummarily; and being reſtricted to an 


incapseity was not inſiſted on; and that he invaded the marches .can yet be proven. Re- 
pliad, Judges are not to be overtaken ex imperitia where they give wrongous ſentence, in 
2 having doubtfulneſs and ſome colour of law; but where a Judge commits manifeſt 
palpable injuſtice, in favours of bimſelf, it is intollerable. The common law is plain, 70f. 
At. C. de pana judicis qui male judicavit: 2 245 prætio depravatus wel:;gratia litem ſuam fecit, diſ- 
* litis nlitetur. And our law is as juſt, act 45th 142g : lle Who refuſes to do law 
" Oe} on * 1 or e n be: + overly POS . the ſewage of orhers,. n 


i 


or res tons or sss 10, Be. ; 


| 4 7 and Bb. 4. tit. iy 1 5 55 ate the ſan Fe inRigk petwint el berater out di: 
taking a dubigus caſe. The Lord found, if Provoſt Lieftch had lands on the” "march" with | 
Fairy, that he could not ſit judge, but ſhould have dechined himſelf; and” that 
ven, it Was 4 ſaffciene ground. x0. make bim able, Tor” FRO * OL wrong 

eee n Me e e Mel 25 
a bin. hy 3 0 5 eee 0x 


Leitch Kaname an eh ter lot y dk 
The other caſe was betwixe Hill and Sim, two Sk Qaeensferry. Sim had raiſe 

be againſt Hill before the magiſtraätes, to hade im Gin and boiled 2 ope 

threatening to ſtick him and burn his houſe ; and not having infiſted,.. Iill raiſes a 


vf ſcandal againſt him before the Commiſſars of Edinburgh, to make a Tecanation the Kay wn = 
| Jlander aSione ad palinediam, the libel before the Baikes of Queensferry having no”other d. 


den but te defume his good name and reputation. Which Cauſe being brought before the 
* rds, it was urged for Hill, this ftrikes not only at his fame, bur likewiſe at his — 
and livalihoedih that place; for if he be not vindicate and repaired, he may give over * 
1 ard, ceputation ſupporting credit in the courſe of Human affairs in this world.” And: Sir - 
George Mackenzie in his Criminals, tit. Jijuries, tells ys, the Commiſſars inflict pecumis 
mulcts in ſuch caſes, and (cauſe the "offenders. ſtand at church- doors, do penance and ee 


pardon, it being an ceclefiaſtic cenſure borrowed both from 'the Raman and Canon Ke . 
And the Lords have ratified ſuch ſentences, örh February . 1669; Deans contra Bothwell: 


and the very laſt ſeſfon, Robertſon againſt Arbuthnot. And ic is no defence” that it = 2 
done judirially in 4 court; for that father aggravates the guilt, transferring it from a ver- 
nd ſpreads it more than tranſient words could do. 


bal to a more atrocious written injory, an 
Anſwerrd, The animus injurianti goes to the eſſence of this crime, which can never be pf 


ſumed of one who applies to a judge in a legal way, and complains of what the fama clamoſa . 
of the neighbourhood was full of; and if he conceived himſelf injured,” he oupht to have 
applied to the Tame Judge where it was tabled, and not have carried it aw Ay to the Cm 
3 Who, though competent to ſuch proceſſes, When brought originally before” wem, . 
yet they ought not to meddle where it is depending before another court. "Replied, It can 


dyes excuſe that the defamation was - Judicial, for Jaw bas not been defectiye to prin 
= ſuch, as my as extrajidicial ſlanders. And the title de 'injurits et famofis libellis is 


23 +; 


bugbt not to have the election of à Judge priyative'of the Commitſurs, who are acknow 
to be the Judge Ordinary to all ſuch-caſes.” The Lords at firſt found that chat one pur- 


ſued judicially could not be repute à formal Wer. But there being à ſtruggle, many 


derlocutor till it were farther conſidered. 
Eodem tempore. * The cauſe mentioned i 


dae of new given 125 ng aaa they divided cqually'; ; and he Nena by! his vote 
"ye dan 15 


"Then Metis - tet 


od: on the ente; and? it King ſtated iether the teen was bliged 


ty in the managing, ad adminiſtration of it, and not tied preciſely to expoſe it to a 


Somervell, who had bought ſome houſes at 2500 merks; and David contended, that after 
- hisdilpoſicion configned was delivered, the price was ſtill unpaid. Robert alledged, that 


- tanto; Which the Lords ſuſtained. II. William Cochran of Ferguſly gave in an appeal 
dgainſt the interlocutor pronouneed in the Eauſe berwixt him and the borgh of Paiſly, ma- 


Finz their feuars liable to relieve them of a proportional part. of their ceſs and ſtent. III. The 
. of Kincairn, and Mr Alexander Brace his ſon, gave in an appeal againſt Sir George 


5 
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houſe, the Magittrares impriſoned him, and 6n a probation ordained him to remove out of 


full on this point. And Faber, ad tir, de injuriis, determines the caſe qui” alium vocavit "2 


__ contending!) it was of a more heinous. nature rr extrijudicial . e thing 4 Rope - rhe? in. | 


10 ſet tbeir impoſt by a roup only, or might do it by way of aſſignment, it carried by a plura- 
por ſeven againſt ſix, that by the act of pzrliament in 1693, giving it, they were at l: 


the diſponer had Doſſſed and uplifted the rents, which ach compenſe the price pro 


- "Hamilton and George Baile of Jerviſwood, in the caſe mentioned ſupra, about their being 
"if 2 wor the 2 2 25 he Lores 8 5 now ov yt it to de es e hs LY 2 


„ 1 a Mackie contra e town af Edinburgh. | Thomas Mackie a baun | 
es + being apprehended, and their maſs-yeſtments, altars and crucifixes being found in his 


Red berwixt and a Oe day; of which fentence de ras a bill of fulpenſion, on 
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us el dedit Hibellum, et ſuccubuit, præſumitur - animo infuriandi id fetiſſe. quando exiſtimatio ur 
_ qui vocatur inde ldi poteft. Neither could 1 infiff before the Bailies for reparation,” becaufe 
ie took up the — 5 hereby I eould only inſtruct the affront done me; and a defamer 


we, lath Tulduy: 1711. Paterſon a * ; 
town of Edinburgh | was ad viſed, and the Gender there proponed againſt one of the Lords 5 


Wbereupon Mr Paterfon inſtantly proteſted for remeid of law to the Britiſh parliament. 5 15 
Euodem tempore. David Somervell proteſted againſt an interlocutor in favours of Robert 
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| -. .'" "women, ia latent ales et abi oft penuria teſtium. they. ute every 
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- the ſubſtitution expired and evaniſhed; and though; my. Lord Stair, it. Heirs, ſays that 


ſenting his brother on the 
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-toſuch an extenſive.pe 


And Cl eps ee 5 


nn dicenti impune non paretur: And by th p 
| -ficking Papiſts and Jeſ mes, they are only accounta ] 6 to the 


wo 


houſe Where be was ſeized. Now the conſtables are inhabile z for they have a premium and 


That they were ſufficiently impowered to baniſh, bim out of Scotland 


-# 


| proclamation. againſt Papiſts in Augult 1709, whereby ſhe requires the Jaſtices, of peace, 


in the act of ſaying maſs, for chat is capital by our law, but only that he is a ſerninar: 


pPrieſt, and which they! aced np fefet te his/oath,} becauſe. by diſpenſation they have ex- 


8 s 


praſs allowance to ſwear with, this mental. reſervation, that they are net prieſts, mea ung 
\. rhat;they are not prieſts of Baal, or of Jupiter ; and chis they call an innocent invention, 


for eaſing their oppreſſed conſciences; but they uſe a ſhort proceſs by offering him the teſt 
Aud formal againit popery, ingrolſed in the act of parliament 1701; and which he refuſing 
_ - *  x0-ſign, it is probate probate againſt him. 


- e 


Belſes, if che conſtables were rejected, thb cr 


ime could never be proven ;-and-they being 


public officers ofultice,” whatever;ſhare. befall- them, none can be fitter. And as to the 


— 


a4 


and ordained him to enact him- 


ALlelk co remove betwixt and a day ost of the Kingdom; and im caſe of refuſal, to be impri- 
| Toned kill a ip Was ready to tranſport him. 5 „ 
8 won CY Oe KY: + „ 5 * N N 
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for L. 100, payable ro him and his wife in liferent; and failing of them by deceaſe, to re- 
turn to che {aid David himſelf, Macintoſh, the creditor, charges him for payment: of the 


1 


amnuaIrept, and ant io the, principal, 'which is exprefly. provided to re. 
_ turn.cozhe debtor himſelf, it haxing been a donation and gratuity :- And for the bygone 
naltrents, they ate all. punctually paid up. Auſwwered, That the ignoranee of country 


„ - 
" 


notars cannot, prejudge his right,, Azo having long ſince obſerved that corum- imperitia ali. 


N et 
* 
— 


CTRL 
4 


canli peribut mundus; for it is plain, by che term of payment, viz. Whitſunday 1701, the 


put ies deſigned. that 1 might call for it after that time, elſe wh was ic put in? And the 


ty; . 


Foriuun 
its, they are only accountable to the Ptiyy Council, and Criminal 
Lords Gf ee „and not obliged to anſwer to inferior courts... 240, He was net taken 

* ſayings e and che cloaths and ornaments. were not n mt baleng: t the Lay. Seaforth ; | 
_ -nejches. gan it be proven that he is a prieſt, bur has lived | theſe; many years in Edinburgh, 
Without giving offence to the government or any others. 3io, The libel againit him was 
vot proven, for all the witneſſes adduced were the conſtables and a ſervant woman in the 


| reward for their diſcovery, and ſo are parties that. can tine or Win. And-as te the woman, 
Ihe is moſt incompetent in à matter that dips ſo near to treaſon. Aſtoered for the town, 1 
| by the Queen's late 

and all her other Judges, to pat the laws againſt Popiſh prieſts punctuallʒy to exrcution 3 and 


of ont religion hom many jadicatones be impowered te execute rheſe laws, 


JJ. i now ſuppreſſed 246 xs not prjended be was taken. 


As to the 3d, about the inability of the wit. 


* 


AJgeceaſed) teported Macintoſh and Ratten. David Rattray, grants to Macintoſh a bond 


Principal ſum... Rattray. ſuſpends on this regſon, That by the conception of the bond he has 


lobitituting of you is a mere deſtinstion, that if Macintoſh, the creditor, did not diſpoſe on 


it in bis owa lifetime, then it ſhould fall to Rattray, the ſubſtitute: And however it runs 
40 me in liferent, yet J am truly fiar af the ſum. and haue the Jus ex 


Nee ee Feet exigendi-to-uplife ir; and 
vou are only an heir of proviſion to'ſacceed, if I have not otherways 


_ of ald, in Duric's time, if the firſt inſtirute ſur vived the term of pay ment, the Lords found 


— 
* 


3 — 


the poſterior deciſions, have altered this, yer {till they nd the firſt creditor fiar. The 


they bad intereſt to ſee it better ſecured. for their annualrents; but withäl thought they 
could not fruſtrate and evacuate the ſubſtitution, but behoved · to xeimploy 

ſame terms as it ſtands in the firſt bond. e ee 
Bodem die. He alſo reported Scot contra Bailie. 


+ 3x 


| , "Lords found the creditor bad the power of. uplifting, becauſe if he were vergens ad inopiam 


| Jon, having right thereto by. aflignation, purſues Mr William Baillie, Advocate, as repre- 
1B. xther on the paſſive titles for payment. Alledged, The bend being 1 5 — 

he mult be aſſoilzicd from the debt, in ſo far as it is dated the 23d of April 1696, and yet 
js made t0 bear annualrent from the Martinmas 1695 preceding, which is five months and 


- {ag Bailie., James Baillie of Glentirring, being deb 
tor to Scot of Gilelby'in 100 merks. by bond, in April +696, Thomas Scot, 'the-ereditor's 


twelve days, and does not bear the uſual clauſe and declaration accuſtomed to be inſert in 


ſuch caſes, where money is borrowed berwixt terms, that the money, was truly lent, given 
and received at the preceding term, notwithſtanding its date poſterior thereto. © Anſwered, 
Landward writers know-not all theſe ſubtilties; but ir is plain there was a preceding cauſe 


Of debt prior to the date of the bond; and which: was not borrowed money, for it bear no 
ſiuch thing, but allenarly that; it was. reſting, owing: Now, it is e known principle, that 
- uſury takes prope 


ly place in mulua, which this is not; for though law reprobats the exor- 
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bitant profits of money, which of its wn nature is barren, and has confined and reduced it 
ton certain moderation and quantity, yet this is, only in money borrowed and lent for in 
' the matter. of goods and commexce, the fænus nauticum et pucunia trajettitia may uory juſtly 


excel theſe rules, becaule of the apparent risk and hazah they run g as in policies of. in--. - 


icies - .. a 
* * | Vs SHIT | + | g N . 4 Is . | 12 a 22 1 | 
Is. N contracts of bottemrie and the like: And the ground of this bond has ante „ e 


been a bargain of gooey and no.lent money. Replied, Hſarious oppreſſion has: appeared © = 
| Y = | 


= 


rent ſhape 


under many different ſhapes; and as it broke. out, it was: nipped by ſundry acts ef parli . 
ment, ſuch as act 5 ad 1687, act azad 1594, act 245th 4597, and act afth 1621; and has 
bDeeg oft diſcouraged by the Leds, as 3ath,July-a 673; :Stevenſon- comma Wilkiſon; ad I. 
 * nuary 167% Hepburn contra Niſbet ; and. iſt December 1680 Johnſton; « I is true, be 
- Canon law diſcharged annualrents as. uſury'z. yer this was but a mere pretehce, for thex/ 
allowed me to buy an annuity on my: neighbour's land, Which was every whit as grievons ; 
an the ſame thing except only the name, and was the riſe of our infeftments of annual. 
ents. By che old Roman law and an article af the twelve tables, all then exacted was 
 uſura unciaria, but in proceſs of time it grew. to fix or eight, and ſometimes to ten per cenn. 
Au the Engliſh os it ay till it equal the principal ſum, and then it ſtops; and Jaſtinian © | 
did thelike. The Lords found there was no nſury in this caſe ; and it occurred to forme, "© 
cat though it hac, the ſame was fully taken, off by the act of indemnity. Others ſaid, th 
that took off the penal, part, yet. it did not diſpenſe with the private patty's damage. But. 
there was no necellicy of recurring to this defence, "ſeeing the clauſe was not found &&« 


November g. 1911. There, being a yacancy.of. a. regent of philoſephy in he Kings 
«college of Aberdeen, there was, conform to the late -viſirarion:aQ, à program 
emitted, inviting all perſons qualified to come and diſpute in a/,comparative trial. Ac 
ordingiy, Barnet and , Simlon,, bring: the- zue candidates, Burnet bad fe woring — 
_ for him, and Simſon had three. But Doctor.,Middleton the principal of that college 
inclining to favour Simon: He chend againſt Doctor Bower, profeſſor uf the ma... 
| - rhematics, and Mr Gordon, profeſſor of che oriental languages, (two of the five who ẽ 8 
| , gave their fufftage for Burnec,) a5 having ne right co vete, a3 being none of the original _ WO 
 - founded. members, but added ſince, and by che excluding and rejecting them two, bringing 
At to be equal and ſplit, three againit three, and Dr Middleton the principal afſuming'the 
caſting vote, he determined in Simſon's favours, and put him in-poſſetſion. But Mr Burnet 
with Bower and Gordon reſolving nat to be wormed nor bullied but ef their right, raiſe a 
reduction of Simſou's election, and a declarator of bis own, which the Lerds took ſum- 
marly in, that the college and ſtudents might not ſuffer by the delay.  Alledget for Simfoun 
and Middleton, That by the foundation of this college, laid by that worthy prelate William 
Elphingſton, ratified by Pape Alexander VI's indult, and confirmed by King James iv. 
- In 1494, the ſeyeral members of che ſociety are enumerate; viz. à doctor of divinity, a 
2 canonilt, a civilian, a mediciner, a grammarian, a ſub- principal, a cantor, a ſacriſt, ſix 
'* *ſtudents of divinity, and thitteen of philoſophy, &c. And ſo many of them as regentes_ 
. artium or magiſtri in artibus (accordii to the cuſtom, of the univerſity. of Paris) are made 
electors.: So that the profeſſors of the mathematics, and oriental languages, being but lately -. 
ſupetadded members, Whatever privileges they may enjoy, they can lay no claim to the 
Voting at elections of others; for there being a jus quaefium to the founded original officers, = 
in veſted hy the foundation with the ſole privilege of electing, no additional members can be 
_  -obtruded upon them, nor a ſhare in electing be communicate to any ' other, without their 
_ «conſent ; and therefore thir new erected members had no right t vote: Even as in the 
Caſe of the barons ſending commiſſioners from ſhires, to repreſent them in parliament: And * 
in the German empire, none of the princes can claim a vote in chuſing the Emperor, but 
the ſeyen originally founded, except the. tuo that have with the conſent of the imperial 
diet been aſſumed ſince, which makes nine electors now, inſtead of the ancient ſeven. And 
though the foundations and rules of univerſities made in the time df popety, have ſuffered 
great and material alterations ſince the Freformarion, eſpecially in aboliſhing ſuperſtitious 
krites, and turning them to more pious uſes, yet that power of the electors has not been 
ineroached on, nor new intrants obtruded upon them: And the 6th act of parlia- 
ment 16 53, condemns the altering or inverting of mortifications or pious donations. | 
Anſwered for Mr Burner, That his election was preferable to Simſon, as having clearly the 
majority of votes upon his ſide, and the ſuffrages of Bower and Gordon were juſt and legal; 
for though the Popes did. meddle in all affairs without any right but uſurpation, yet the 
Fings of Scotland, even under Popiſh darkneſs, oppoſed his pretenſions, and always declared 
their people were not to be ruled by. foreign laws, but their own, to exclude Popiſh in- 
cCroachments: And it is certain che erecting and founding univerſities is inter regalia, and one 
of the jewels and prerogatives of the crown, and it bears to this day the name of King James 
Vis college, and his confirmation of it is yet extant; and the regents of philoſophy now | 
are not of the firſt foundation, but introduced ſince; the ſtudents of theology being con- 
T „ NJ 75+ . 1 wadrod 
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55 . for the jncreaſe of e may add new profeſſots, with all the privileges. competent 8 
i 75 l former And. theres warrant enough for it in che rineipal foundation, Which bas 
B ww Expreſs, . clavſe bearing theſe privileges 1 be given. tam e e uam cor po. 
tdi, Which cannot beuceſtrited to ſuch as migbt be Affumed n Biſhop Elphinglton's | 
life, but muſt extend pro omni tempors dffuturo.s and that this is the Plain {fs 51S evident | 
1 oY by the writer of rhe: appendix to Spotſwobd's church Hiſtory, who gives us ther ſe of this 
=  _—_— and ſays expreſely that the election af the members whey | vadapt, is- by 5 5 
* . 8 mialur part of che maſters, which includes the whole profeſſors: And doctor "Chamberlane 
un dis magnee Britatmige'notitia; or preſent {ſtare of 80 Britain, deſcribing this phiverſity | 
ee ſive e e, ,, TE, Dor WIL eff) 
EE. wee eee And beſides all this, thir 'two voted jn the AY 0 ett p pro 9 8 uch 
Eo i Stet packaniat e re os art ome i . 
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dais igt of voting» But he produce can act mitte for viſiation” of 5 
ſindling chat Was unwarrantahlz es torted from him © 1 ſupra ra * 4th Ja Atary, VANS The 
| Lords haxiog adviſed this debuts, choytoutd-DeMikdlcton the princift 
tioſe and reject Bower and Gordon's ſuffrages z and found they had good richt to vote: al 
therefore. reduced Simſon's election; und referred Burnet as faving the clear Pluraſity, and 
Riot'and deckitator. Vide 21ſt December 1 „ 
bs November 10- 1711, John Buchanan being a creditor to Keiry alias” *Craigengelt, =o 
I* "Gone: he arreſts ſoms rents . g to him in the hands of Sit George Mackenzie og 
82 Cool, and parſaes a furthcoming. I Which Lawrence Crawfurd of up, 
_and, crayes' preference, becauſe — had. adjudged theſe lands, whereof: the mails and duties 
were craved, long before Buckanan's/arreſtment: 1 "Alledged, No reſpect to your adjudication, | 
imo, Becauſe you are never yet infeft upon it to chf ur. 2d, Lou "have been in mord. 
tt cuipd. in, ſo far as though vou be ten years prior“ to my arreſtment in date, ye 55 8 
nevet done any diligence 10 affect the rents, nor have you Taiſed a proceſs for. mails and 
duties nd therefore dhe Lords in 4 patallel caſe, 14th February” 152 3, | Seſtcoats contra. 
DET Hrs found a poſterior arreſtment preferable to a Prior; -comprifihg, where they had been 
l ent for many years, and. neither taken infeftment hof dene diligence. thereon... An. 
„ * That the apprifing: was a legal ulſignation, und fo needed not mtianation, but cars, 
” ph the mails and- duties without: any more ; and though in Durie's time r felters were 
0 preſerred, yet the Lords had ſince, on better rounds, found the cot traty, and; preferred 
Ahe appriler,. though: neither infeft nor in-car /u dil genie, as "was decided 2 30 Fe brüary 
N 2674, Renton contra Falrholm. - Replied, It is true, that after an apprifivg | or. er. | 
ttiom, or even che eitatiem in either, the debtor can do no voluntary deed to prejodg e that 
„ creditor, but his diligence has the effecr ef an inhibfrion But ſegal a by arreſt- 
ment is more favoprable than voluntaty diſpoſitions, © ank therefore uſe to be preferred, 
5 the appriſer or adjudger is in mord. It is acknowledged, Where the diſtance is not 
great betwise che adjudication-and/arreſtmenr, that mor is not regarded; bur if he be ſu. 
pinely negligent; as here by the ſpace of tem yeurs never to interpe 1 the" debtor, (tho! vgh 
creditors hun a partial -poſſeilion for fear of being made compile for the whoſe) 905 can 
never compete with the arreſter. Then gordanhilf allauged, He had not been ilent nor 
negligent, for he had obtained a ſequeſtration of the rents, and a” factor named a month 
or two before his arreſtment; and if crediters were allowed to diſtreſs tenants after that, 
. they 52 7 menen aden, ſhould dae ale. Wo The ſes Weltration bears 


1005 | 0 5 aſſoilzied him from Simlon's counter · red: 
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* K's an 8 lod on after the Feunifcigrioh ag: the 1 whe Rte executing, 13 
ſummons of general declarator, the arreſtment will be preferred, if the ground of the debt 

i be prior to the horning; becauſe the gift is but of the nature of an 3 gnation, and the 
My | RAR is in place * an imtimation. So that an "arreſtment” 9 W the 
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ring purchifedin'the reverſion, he uſes we 'an@Purſues a declarator'of redenipy 


£ "6 or 7 us. t 0 RI D 5 6b s Bs on 0 N, en 2 


"Al hind: the raifing the declrator, it comer to be 
9 16377 Filmuir contra Gaigy. But the Lords in this 

beeauſe of the achudger's ong ceſſation and negligen es? 
Nidenber 1 3. 171 L. Doughaſs contra Carruthers. Wilftam Par 

guted u wadſet of à 3 merk ſand of the barony of Caltlenlk;s and William Douglas of Dornge 


3 
— 


' 0 ged, Tou cannot declüre, becauſe when you uſe the order, you did not produces Four: Mitte. 
and right to the reverſion which is a ſeifirr ois chatter'from the Duke of Qubenſberry 
e on an aqjudication' againſt Caſtlemilk's heir g und fo ydur order is defective and 
= 280 Lam no bound te renbunce to you, 4 fingular ſucceſſor, Who neither in the 
premomiion nor in the inſtrument of conſig ation prodiced your rights. *Axſwered, 1 need. 
. got produce them for they were in your! ownhatide'at the time, having been given out 


ed the offer and exhibited 


_Uthe time of pling the order; und as ſoon as f get chem 1 ren 


AKud ut the time of the order you dict u 
© - out decifions have ſuſtäined ens: more" lame and defective than this. Phus on the roth 

_ February 1674, Lord Borthwick tontrs. Bringle, an örder was ſüllained at an e 
ieee, though he did not produce nor "Mow his affipyarion till he raiſed the declarator; 
Aud only reſtricted the effect of it to The date of irs; prodaction; and ſo in Dury igth Feb. 


10933574 Larlſton contra Grimmet ? And Stair biſfevees] title wadſers' that where the re- : 


in procels' of reduction and improbation* army ſtance : againſt vou, and were not return- 


- verhou” was ih the wadſetter's own hands, and cravod to be exbibited, the premonition was 


good Without it; and des the Caſe of Lond Yeſter rewtra, Scor, out of not. to confirm. 
ae” And ta ew how uniform the analogy'of oor faw'is/in/thir caſes, he tells à N 
tion was not found null; cheugh the procuratöry Was not produced, ſeeing it was not called 
_ fory nor queſtioned.” Ses the Hie 19th February! 1662 children of Wooſmet contre Ker, 
and 15th Feb: 166 3 Mo tgomery contra 'Hulibarron:" Andthere to caſt Dornoch's order of 
n were an infinite prejadict to him; for it is ſo concei ved (contrary to the u. 
fual tenor of other teverſiens) that he Ras only. the liberty of redeeming. once in the 
= Veats; ſo that if his premonition be not ſuſtained, the treditor Nutholme Will have the 
"he neſit of a lucrative avoir for g years longer.” Rephed;efto- they had been it my law. 
Ver s or agent's hands the time of the order, yet unleſs that had been known to mie, it can 
never ſuſtain the öffer, 1 living at'a great diſtance from Edinburgh,” and their knowledge 
bs oath cannot: prejudge me: Abd de nothing in our Jaw where formal ſolemnities are 
ſo nicely required; as in orders of rede inption, Craig and bur other el making them 
o be Hrifiilimi jurts,to chat if the very dwelling houſe of the wadſetter was not deſigned, 
the order Was found null. And if "fo, how can Dornock expect his Did labouring ee 
more ſubſtantial and material defects can be ſuſtained ? and the leaſt he ſhould: have done, 
_ If his title was in Nutholme's doer's bands, was to have required him by way of inſtrument, 
| to have exhibited and produced it; as appears by the caſe Scor and Yeſter cited: And . 
neglecting this, ſhews'It! was by his own proper default he wanted it, and ſo! non debet lucrari 
ex ſua culpa; and he had a manifeſt prejpdice by the offer, caſting money in his hand, not 
| Xnowing where to te · imploy ie; which pur him to a dilemma of H loſing both the rent of 
the lands, and the annualrent of his money: :-Andthe truth is, he was not averſe to the redemp- 
tion, but was not in a capacity to renounce, not being infeft, and the purſuer, his ſuperior, had. 


not yet given him a precept of clart conſtat to compleat his right. The Lords ſuſtained the 


order of tedemption notwithſtanding the nullity objected, ſeeing i it was not denied the writs 
were in the'defender's agent's hands; but ſo as only to take effect from the date of pro- 
_ ducing them; and ſuperſeded his entry to the wadſet lands till Whitſunday next, that 
l Nutholme may perfect his right, and ſeek out a hand for his money medio femport. This 
caſe cannot occur' ſo oft now, becauſe, by the preſent. ſtile of wadfets or infeftments of an- 
nualrents, the reverſion is ingrofſed in the body of the right; ſo that when the reverſer or his 
Cingular ſucceſſor uſe an order, they can refer to the writ in their own hands. Of old there 
ace to de a iter of reyerſion apart, and N a 1 J But that forks 1 Is much in dens. | 
vii by ARTE Lore 
. e 14 51 1. In the Aten Katha Sir Patrick Allkentidec's' children * the firſt 
and ſecond martiage, Wan e ſupra'26th July 1711, another point fell to be debated; 
5 that the friends and tutors finding that there was not a ſufficient eſtate to fulfill the condi- 
trons 6f both contracts, they entered into a contract of communication, by which they 
were to bear a proportional joſs ; the benefit whereof the bairns of the ſecond marriage 
The claimed, that their eldeſt brother might be reſtrifted thereto, and not get his full proviſion 
made aß. Opbjected, that tutots cannot bind their pupils by tranſactions upon their means, 
l eſpecially where he was ſo well founded as to be a preferabſe creditor, his mother's con- 
| TH WR a and ſo 128 yr * It were of "OE dangerous: conſequence to 
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ters of Nattiohme having ae - 
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* richt: $6/exceptone dul you are excluded fte qaarröming my title, being in your ad- 5 
Wo and age nt's hands, *whith"i in conſt ruction of law is all one as being 1 in your7own:' 5 
object this, nor call for production ite And 
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 _allowitiftors to tranſi? dear rights; for that is no ordihary deed: of adminſtration, but 2 
5 5 _ =downright Alienation-; and therefore being ro; his manifeſt leſion he ctaves to beire ned 5 
eee capite minorennitalis et lagfonis ; and it is exident the friends main deſign. by chat'coluract was 
T to.preferyt andingather.the father's eſtäte, that the ſubject of heit paymant might not pe. 
d | OY, oy * wo | 88 n 1 . 1 Irv y | * 
_ ill, not de conſumed and dilaspidate by their entering into pleas. Laſwered; It is very - 
 -.. *Uxv6. there be caſes in Which minors are reſtored againſt their tutors tranſaQions,, as ap- 
ears EE. el, 36. 41 d Ahn, Letit malt be alſo yielded on the other ſide, 5 
= that Tators may-Wärrantably trunſact, Where the point is in Apieibu, jurit, and i valde dubia 
/// ¶ where-eould"there-be'a more ſubje& for a 
__ _  tranſa&tion:than ta remove à doubtful-ples amongſtbrethren, and dene not only it proventia, 
but cum nnammi conſenſu amicerum? /And:that by fowr, a man notwithſtanding his obligements 
_ na,eteonratt may enter into x ſechnd marciape and provide a wife and:ebildren; fo they be 
not terational and exorbitant; (Md: Which might be a probable motive te dhduce the: tutors ro 
the chairns of thefirit marriage to enter into that contract af communication: And both by the 
dommon law and dots, tutors and curstors haves power in ſuch dubious caſes! to tranſact == 
Their pupils claims, where the point is dubious; and the expence of proſecpting it may be 
aà⁊s heavy and prejudicial testhe pupil, as the abatement given by the tranſaction, which = 
is always is re .comfrover/a. | Hence Vinnius de anſachembus cup 3. tells. us ſutores vel curato- 
es de re pupillanum vel adoleſcentium rect tranfigunt i jus illorum fit valle obſcurum vel dubium. 
And Ulricus Huderus on that tick Gays to the ſame purpoſe; fatores atgue curatores de febm 
|  Pupillaribiis ratfgert pojunt / cauſe fit valderanceps et ambigua And Boekelman concurs in 
the {ame apinien. And with us, in January'4 69 1, There was x famous deciſion, Fletcher 
. of Aberlady againft his brother's tutors; Where the Lords ſuſtained a tranſaQion made by 
them, with a Lady, hterenting a part of their pupil's eſtate, whereby they tranſacted her 
l  liferent at 5g years purchale, though ine had then a cancer in her breaſt unk non to them, 
and died within a few months after the bargain. See Stair tit, tutors. The Lords on the 
one hand thoaghr tutors might in ſome extraordinary caſes tranſact ; and on the otlier it 
might de of very dangerous conſequence. to pupils, if all the bargains their tutors made 
mould beſuſtained. The difficulty is, to ſteer betwixt chis Scylla and Charybdis, and 
ind out either a medium participatronis or negationts;;3 and at preſent they fell upon this - me- 
dium, that if it was but a modes lac they would not ranverſe nor reſeind this tranſaction.; 
but only where enorme lefon appeared: And-remitted tothe Ordinaty in the cauſe to hear 
 - - themicondefecnd an ede stem heit e ... 
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bete was another, point ſkarted, if the, ſecond eontratt of marriage be reduced quoad | 
Ee rxceſſum, a quoempore does it take effect, whether ab initio or only from the date of the 
Ainterlocutor-? for: the younger children of the ſecond bed contended they were - bona fide 
Paoſſeſſors, preteediag the iaterlacuror. The other bairns alledged no bona fides ; for you could 
g - * not-be ignorant, but, 1 had che preferable right, and if you affect ipnorance-of it, that, can- 
not excuſe; tor-iptiorantia juris\neminem exauſat-: See 20th November 1662 Children of 


„ Wolmet. But the Lords had no occaſion.to decide this point here 
MWeoevember 16. 4711. | Sandilands of Cotton having an infeftment of annualrent for 250 
werks forth of the lands of Froſterhill, and purſuing g. poinding of the ground, Sir Tho- 
mas Burnet of Leys and Andrew Ritchy his aſſigny compear, and crave. preference on two 
 \*,, Tights, one derived from the wwn of Aberdeen, and the other, an adjudication againſt 
Burnet of Clarkſeat, the former heritor. Againſt the h, Cotton ohjected, though it was 
pPreferable, yer it was ſatisfied by the town's int romiſſions and Ritchie's. And as to the 
ſecond, he fell elcarly to he preferred, becauſe his right was 12 years prior ro the ſaid ad- 
-  , Judication. And for proving their intromiſſion, there was an extract produced from the 
 , town compt boaks of the treaſurer of Aberdeen, which joined with Ritchie's poſſeſſion did 
more than extinguiſh that infeftment. Which probation being adviſed by the Lords, they 
found it. paid that right, and L. 237 more. Leys reclaiming by bill, repreſented, that his 
Author's oachs could not prejudge him, a ſingular ſucceſſor for an onerous cauſe.; and that 
the abbreviate out- of the town's-books was neither authentic nor probative againſt him. 
341i, That any intromiſfions be had could never extinguiſh his right from the town, be- 
gcauuſe he, had another title in higperſen, viz. his adjudication, to which he aſcribed his poſ- 
ſſeſſioh. Anſwered for Cotton, he opponed the probation ; and that he could never aſcribe 
is intromiſſion to the adjudication, both becauſe the rown's right being both the jus nobi- 
us et antiquius; and firſt in his perſon, he could never alter or- invert his title by which he 
entered, but behoved to continue 10 bruik by it, ay till that was, paid. And this bill 
1 being remitted to Lord Blairhall, where Leys inſiſted on his adjudication, and aſcribed his 
4 ' | _ poſleſſion thereto, My Bord repelled his alledgeance and preferred Cotton; who 
| © having extracted his decreet, Leys procured a fuſpeaſion- of it, and at diſcuſſing 
| inſiſted on this reaſon, that it was null, in ſo far as: his reclaiming bill containing ſeveral 
' +» different. points being remitted to Blairhall, and G diſcuſſed one of bis 
+,  aights, viz, his adjudicatiog, and his other title on. the town of . Aberdeen's 3 
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7 ler nad been inſiſted . es fo the PR 105 wrongouſly. extracted and null: Ad 

* if parties'or cles be fitted to Hough. and circumveem onè another this way, no firm 
| " aa can be expected. 80 that it is yet intire for lim tc be heard on the town; of Aber · 
dees right! blen is yes fr ing out unpaid, the probarien no ways: <pncluting-againſt | 

oe LORE the wow ts warks protecting and ſupporting decreets in fers are pro- 
pelled, npete 6: any omitted: And if there was a "caſein Scotland 


it is hete; for if a defender had 10 Teaſons in his 


e ys inſiſt ouly-an-o one or 450 of them, 8nd: they be repelſed, and he ne- 


ect etofreſume the reit; and the decreet go ont againſt him, it is a muſt fem dbereet; for | 


law preſumes he had pait fcom them as of n weigh and moment. For in all cauſes defen - 


- infill fo that neither judge not purſuet can force them to open their mourb further t 
they pleaſes; z and therefore Sir — laying the ſtreſs of lis cauſe on his adj 
_ that being ee he luffering ĩhe decrect te benfairly entracted, (which was not till fix 
days after it had bequ read in the minute: aok) Whauꝶm Rad he to blame but himſelf, chat _ 
| lia did not apply td be beard on his other grounds befote extracting? And it were a new 
N that if A party reclaim ugain(t an interlocutor upon: diſſerent points, and at hear - 
iatzeinan only upon one of them, and chat be zepelled, hat no deerect can follow, becauſe 


tbere were other its in the bill which he did not think fit to repeat. For at this rate; Xx 


2 deereet in foro;.could never be got, till a law invented; ſome e certification to force a” de 
fender 40/propone-all, whether ata rey then the Ordinary or the whole L 
hovech to read over his whole bill, and fiſh, out hat he has omitted, and 
, Which. would be a very rare emp 


are only to jodge 


n alleguta et probdia; and either parties omiſſions muſt be charged 


on themſelves, ws none other: And ſuch a practice would be a golden age for debtors, 
ho de ver needed to pay for be may omit res his alledgeances, and bring them of 
vew by way of ſuſpenſion and reduction; which would entail an endleſs ſeminary of pleas, : 
e defenders beyond whatever: was known to be allowed: in 45 civilized ee 


cry ein the World. And the truth is, though - he were. rep 


omitted, at the town of 


| 78 right vet ſublſiſti ing, were 810 er. relevant 


nor true. k The Lords found For reaſons of His bill not being repeated Wertes, competent 


aud omitted, and ſon ot receivable now. If any thing had been alledged agai the entracting 
af the decreet, that it was pretipitant and unwatrantable, the 12 — Have noticed 
it, but nothing of that was pretended Rey * Yer; pn he offored to inſtruct that Sandi · 

land's right was ſatisfied and paid, the Lords thought payment could never come too late Y 
therefore they allowed him to be heard thereupon! ben 770 Ordinary: though ſome mo- 
ved that he ſhould raiſe a ſeparate | proceſs for it. But the Lords took ĩt in ſummarily upon his 
- ſuſpi penſion of the d. 


\ by i the lawyers and parties. And it is this, there is 4 bill given in repreſenting ſundry 


Points, and in the petitory part they ſum up their demands 1 into ſeveral heads, and crave a 


ditin&ticategoric anſwer to each of them The Lords take notice only of what they — 
material, and adapt their interlocator thereto, without giving a ſpecific anſwer to the reſt; 
and when the decreet is afterwards extracted, this has been contended to be a nullity, as 
if the Lords overlooked and forgor theſe particulars: But chis has not been ſultained as a 
| ray; ; for what gets ns ſpecial anſwer is fo ; a ſed to be rejected and refuſed, 2 deſerving 
no ſpec ial conſideration or notice. Nan 2 


ders have the manazing of their own defences:;-and may propone them as they incline "KH 


ication, aa 


i! 


erect in foro. There is another caſe occurs ſometimes, and is miſtaken 


Eodem die. Gay and athers derer, Arbuckle. The —.— Caledonia buile foo our 


trade to the colony of Darien, being expoſed to roup, was, in 1 707, bought by William 
Arbuckle merchant in Glaſgow! 5 ben afterwards entred into a Contract with Captain 


1 Brachoft, a ſtranger trader, whereby he" ſells him the ſaid, ſhip for L. 2500 Sterling; but 


in caſe of not payment at the day prefixed,” there is "a+ reſolutive irritant clauſe, that the 
Property of the ſhip fhall return to Arbuckle again.” Bur in regard Bracholt intended to fir 
her gut immediately for a voyage to ſea, he era ved liberty immediately to repair her, and 
declared it mould be on his own expences; and accordingly he employed one Watſon, a 
5 with Gay, Crawfurd, and fandry others, to equip, chalk, and refit the 
fame; WhO having repaired it, and furniſhed ſundry materials thereto ; and being put at to 
bey the price to Arbuckle, and the value of the reparations to the ſeveral tradeſ- 
men, he fled and retired out of the kingdom; whereby Arbuckle, by his conditional ſale, 
gets back his own ſhip again, and the tradeſmen diſappointed of their wages, rai raiſe. a procefs 
Wainſt Arbuckle, before the High-admiral for payment of their-reparations, on this ground, 

that the ſhip ſtood in law. hypothecate for their payment; beſides that he was preſent when 
 Bracholt employed them, and gave a commiſſion to one Vanſe to deliver up what apparelling 
he had belonging to the faid ſhip. © And the Admiral having admitted the furniſhing and 
- value of:the reparations, and the neceſſity of them, to F, he ſound the ſame ſufficient- | 
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had expended to ret hei fur the voyage; aud proprietur of 1be-ſhip, Was 
_ pevlonally liable to paß tbe ſame- Arduckle thinking Mafelf te a procures 4 
ſiuſpenſion of this Admiraladerreer:y and; at culling, /jnſitted-on thir-hesſons. me, Ton 
bargained allenarly wich Brat holt, «nd his faith- 


von followed, who - was then looked 


| 5 _ as opulent. merchant, though ſhortly: after: dated img broke. IL made no bargain 1 


8 1 autboritate 5d. e t lat che creditors in txtruends vel 9 


| tis Doctors generally deny it a real privilege, but 


Fou, but on the tontraty fccured my ſelf ivin; my contract of vendition, that he mould be 

5 dt the ſule enpence; and I to be altogether free, ſo you muſt go to 1 | 

my preſence Aud he ſpoketo the carpenters and others were a rare paſſive — road 
me any mode liable than dt herz preſent us well as ma. 2dbj In ſo far 4s the ſhi 

meliorate, I ſhould not much vcelaitn, being i rem venſum but then * 

ber condition before, and if the ſtobd in ned of reparations, and how. far they were: pro. ; 

volupruary articles, 


table gs whereas in the ncchunt, there be ſeveril idle and vo 
nd painting, for-which he Tun never e $60" The Ad 


ſuch as gu | 
-mitredigroks i yh in finding the ſhip bypothecate for theſe e / whereas neither the 
4 Romani law wor ours have any ſubh theck/; for at is clear, per . af 30 D. de res. 
ante e. 
Privilege dent aftorthe Bak, and: ſo reterabo tothe Sreditores. 832 baue no 5 
_ - hypothecks/Andin'allithe tile: iv . 2 pp vel ebe comrah am the 
- hypothetks enumerate there is ao mention uf hat of ia ſinp. on e 
 omiſſo ex induftria'y/ and it were unjutt to burden his property whore ithe 3 _ filent s and 
oniy perſonal 3 as Bachovius de pi garn, 
elend. queſt. libs 2, cap. 4. proves there is no 8 


Struvius, Doeſius, and above all Vinnius 
theek in this caſe, unleſs it be expreſsly ſtipulate, which is mot pretended here. . 
the catpentets, and others, repairers and furniſhers of the hip, We knew g the 
Aatent contract bet wißt you and Bracholrz we vitcemed you as-dominus of the Mip, and ſau/ 

Jou intereſt yourſelf 1 in the reparations, as yoỹ¶ commiſſion.proves ; - and utcungue whoever 

Was dominus, we 'efteemed ourſelves ſafe as long as the ſhip laſted, it bangen legal. pledge; 


and fe the common Jaw: has not reck oned this among other. taeit hy 8, yet it eomes 
very neur it for J. 1. D. Jui pot. in pig. ſays expreſsly, interdum Pofter ior potior . oft priori, 
a 


wveluti ñ na fuer e et & an vel ny eam pecuniam crauidero, and then 
aſſigns the plaĩm reaſon fercir, in I. bajusenine pecumia ſalvam fecit ſotius Pignoris casſam. 
\:So'that: if a ſhip were affected. with an-expreſs hypo of a bill of bocromry, yet he we 
rrepairs it, or leude money fot it will be preferred, becauſe. he preſerves the ſubject. from 
| And I. 1. D. in quid; ait pignus vel byp. contrab. and Juſtinian Novel: 97. cap. 
3 · ſeem to num a tacit hypotheck in ſuch cnſes. And in the repairing a ruinous houſe, it 
is allowed by e law, ergo mute magis in a ruinous ſhip : and ſeeing our law gives 
mariners und the crew tacit y pot heck on the mhip and Bebe for their wages, and the 
Skipper and exercitor has the KE on his goods for his- freight, why ſhould- not the Tepairer 
dy the rule have an kypotheck for his expences.? And ehe ſearned Voet, ad tt. in quib. 
ca. pig nu Ec. puts it vutiof, controverſy; for he tells ais, hy the laws and euſtoms of 
Heiland and all tradiug nations now,-the ſhip:is hypothecate for its reparations, becauſe 
trade brings in money, che nerbus bellt of -mognumJirmandorum imperior um - adjumentum, and 
- adduces Grotius, Mattheus de fufiionibus; and Simon Van Leuven, who argues that the 
ratio finalis: et.diſpeitive introducing: an bypotbeck on a bouſe, /holds'wa/to-mozis. in-a.ſhip,— 
And yet with us a maſon; weight-orother-builder-of a houſe, has-no hypotheck+on- it for the 
price. And as to the Romans, they were more bent · on the tcade of conqueſt in ſubduing their 
neighbours; and tertending heir; damimons, than in propagating trade, and ſo were 'lefs 
concerned to encourage ſhippingthan the mercantile nations of Europe now are; The Lords 
repelled the — "ſuſpenſion; and ſuſtaiued the Admiral's decreet; and found the 
tradeſmen who mpaired. the, chip, had a hypbtbeck on the ſame till They were paid. 
November 15. 1711. Eliſabeth Cunningham, Giter- to'Enterkin, being married to Cop | 
rain; John Middleton, and 2 1, 0 mere of \tocher, it Was Judged convenient by 
friends to ſecure it for the hehobf of his Lady, and:bairns, by lending it it to my Lord Roſe · 
berry, and taking the bond in thir terms, tp the ſaid Eliſabeth in liferent, and do the heirs of 
che marriage in fee; hi failing, to Jobn-Cunninghanrof Enterkin, her brother, with this 
quality andiproviſjon, that it ſnobld not be in the. power of /the ſaid-Eliſabeth or her huſ- 
bad to alter, innovate, or prejudge the foreſaid deſtination in favours of his wife, childran 
and ſubſtirue, forefaid ; and how-oft-the ſame ſhould happen 10 be uplifted hy the huſband, 15 
it ſhould be ceimployed| the advicg, and at the ſight of the Cutie, of Seſſion, in ſeſſion 
time, and che three Lords on the bi in the time; of wacance, in the preciſe terms and for 
the uſes foreſaid. The huſband having bought a poſt ian et, le _ needing money, he 
and his wife gave in a bill to the Lords, repreſenting: that he is far of the ſum, and has the 
power of upliſting, and that he has bought an advantageous place, to enable him the better 
-«d; 6 onera TT and. * this: Te to pe "Bly * e 3 and that 
: 


mira]: Com. 


RON n 2 FOTO * ** in terms a £ * "OY bed ts our 
8 and ſubſtitutes, his wife conſenting to the upliſting; therefore craves the Lords. may 
eee e aud allow him to raiſe the money. on the ſecurity he bas conſign * 
ed. The Lords found they were made overſeers-and adminiſtrators of this money. by the 

ception of the bond. and ſo their truſt obliged; them to ſee it ſecured 3. and they: _ 


_  bairns, ns, and fubſticutes.to;zely on] and that the. leaſt, he ob offer was 10 find-caution for its 
5 layment in the terms of the pteſent bond, Which not being offered by him, the 
1 thought, they could not conſent to his uplifting of the money, and therefore. refuſed = 
_ _ the bill, without ſo much as giving it to ſee; and anſwer.; But if te his Gwglo bond Nw. 
5 Seen then they wauld conſider it, hen it Mond beſo made. 
1 20. 1711. The Lords decided that conſiderable 705 eint Sir William 
Wiens and Doctor Brown, mentioned ſapra loch December 1740. And to add to What 
is there ſer down, it was nom farther reaſoned fur ibe Doctor, that the property of the 
” lands waz not in James's perſon, but truly in Sit John Clerk, his brother, hy virtue of the 
. MEE Aba, had, was only a periang] backbond 5.{, that he having} ſpe 


_ jure, gener per 15 eciem deragatur. And all Lawyers require that Ubels he diſtin and _ 
- f 4 debet eſſe pete oh & certus, ut reg alelligat quid et quantum peratur; ene 
| nimis generals, al ſcurus et ambiguas merito rejicitur 3 for omni generalitas in urs perieuloſa, 
Eerceplionet multas habet; ex generali ſeu indefinita-enuntiatione ſeguitur vel abſurdum vel 
rebugnantia, quare ad ſpecies aptas redigenda ei. And as to the preciſe queſtion here, if a ge- 
|  _neral adjudication of all the.debtor's rights will-denude him as fully as he who adjudged the 
backbon preſſum? It ſeems to be decided in a parallel caſe, Colyil and Loch — 


4 d per ex mM 
Sir Patrick Home, ach Jane+1 795, where Sir Patricks author had on y appriſcd the lands 
"= g to Colyil his,debto; „lying within the ton and pariſh of Preſton, in the Merſe, 
whereas Loch had /peciatim ppriſed three kicklands, Ap og of: the Biſhop of Dunkeld, ly- 

Alag in the foreſaid barony of Bunkle and Preſton, The Lords found Sir in Patrick's s general 

_ clauſe did not comprehentl;theſe temple : lands holding, of a different ſuperior, 2 + _ 
5 red Loch's ſpecial appriſing thereto... Anſwered: for Sit Wilkam, That ir it was, impoſlib 
WO to know the preciſe rights their debtors had to the lands adjudged; t 

__ Evidents thereof not being in their hands, and: oft times induſtriouſſy abſt racte 

<ealed. from them; therefore law, to ſupply this defect, has very joſliy ee — 

5 1 not only for adjudgiag lands, but alſu all right, claim, * or intereſt they may 
have thereto, whether backbbnds, reverſions, 1 or legal upon legal, which muſt-have 
ſome ſigniß cation and effec, out antient ſtiles being à part of our law: And Sir John 

"8 ark's. back bond, being of the nature of the de reire vendendo, the adjudging all 
-v ck bonds and e e ſtanding in the debtor's perſon, did fully 


convey all the right in the debtor's perſon. to the-adjudger were at one ſtroke to ſhake the 


lecuxities of many eſtates in this nation, founded on no other bottom but ſuch general 

cClauſes; neither do any of the deciſions cited come up to this caſe. The Lords, by a 

= plurality, found, the general clauſe in Sit William Menzies's adjudication carried this 
ckbund, and denuded the debtor, ſo as there was no toom for Doctor Brown's ſpecial 


adjudication, and therefore preferred bim to the . He alſo founded on another ground 
.of preference, viz. That James Clerk of W e ener had aſſigned this backbond to 
83 Leckhart, and ſome others of his creditors,” whereof the, Doctor was one, and this 


T the Ordinary to be heard g hereupon- 
November 21. 1744+ There having 
BE his nephew, complaining of ley 


\ = a hearing to put an end ta that tedious and ex nlive proceſs. After ſome debate, 

Sir Patrick diffident of the event withdrew, and refuſed to appear, though called. Where- 

on the Lords proceeded to ad viſe the bills and anfwers ; though it was alledged they wert 
without the ſix days, contrary to the act of ſederunt. Vet the interlocutor being p 


dills, and accordingly found that Sir Roberr s being heir · male and of proviſion to his-father, 
Sir Alexander, did not oblige him to warrant his diſpoſition of the lands and barony * 
- Renton to Sir Patrick, nor the diſcharge lle gave him of his intromiſlions, and omiſſions; 
 - theſe deeds being deſtructive of the railzie, unſeſs Sit Patrick prove an equivalent onerous 
Cauſe of the ſaid two rights made to him 4 and found, that his accepting the tack ſet to 


5 5 him by his father, did ſtate him ſo in the truſt, that he could not accept of the ſaid diſpoſi- 
Lon, "i e ws Wen ind" | * to outs 250 N Gece 65 570 interlo- 
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8 his perſonal band, who deſigned to live abroad, was to thin and ſlender a ſecurity for the 5 


and effectually denode 
him before ever Doctor Brown did ſpecially adjudge it. And to think that file did not 


prior to Sir William Menzies's adjudications 3 but this paunt being bew, an were remitted 5 
been bills given i in by Sir Patrick. A a Sir 


ſevoral interlocutors paſt, as they thought, to their pre- 
judice, (in the caſe mentioned ſupra. 17th December 1708). And — Lords having ap- 


nounced before the act, the Lords thought they were ſufficiently warranted: to adviſe the | 
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10 Denen 3 1711 iy e BY IH 
i | 5 el 22. 16. Lord Ormiſtba reported Murray 0 of | Brughton- rontra' d&þ 
ef Raſco, Broughton: being Aebtor to Rute m 4006 merks, / he gives hi an en 
1 Ng bond, and towards his fattherſceuriry, he ſets him a tack” of ſome lands for 218 Fears, for 
6 - " qayment of-2 4% merks, with two wedders ande "ſtones of butter, but contain 1 4 
5 Clauſe, that hefhall-rerain the ſaid 240 merks & taek· duty, to compenſe and Hatisfy the ap- 
5 05 nmualrent during the not payment of the: Lailk 'prineipaliſuim. Ruſleo h having retained the 
aid 240 merks yeatly; beiug the ful nnmdaltent bf the laid 4000 merks at 6 mefks per 
3 N : 5 cent. then the current intereſt ; but rewntion having taken place etet ſmee yl, ſome 
mimes at five per cent. and thewarfive ae a half; and newer having pay ed the wedders and 
butten during the 2 1years of the sehe, Brughton raiſes a. declarator of (pay ent and 
extinction of chis bond, in To ſur Rüſteb had wore than the annuslſren 4-190, By the 
retention, and then by the wedders and botrery wh 


ch T . articles dehoved ts N * 
the principal ſom, und extinguiſh it p tune, A bern Was, ſen 1 


prove the valde and price uf Ae eedders and bürter. Which being hquidate,: ne t en c 
WF Dd de imputec in e . 8 ſum, ee esch. 
„ cerm/astheyrfell due b one intromiet Wich a 


vor 4 — ac 


Javine it Las bo 1 
| rutiont nora. The valo e — — from! — 85 
D the * E eder probation,” and the 
ünterlocutor thereon ; fd money cad newer be compenſed 9 with a ſpecies till it be ellimete, 
2 dee abe dee e and it was ſo fobnd' th December 876, Wat ſon contra — 
ning it. H beration from obligations, as expreſs, ibat farms and ſervices 
bonds from the date of their liquidation, and no ſooner, unlets' it 
r Ide the ee his tenant roοοο merks by bond, the 
ſtenant is again debtor re him in a year's rent (of ten chalders of victual), che tenant re. 
2 his money, will any lawyer ſay, the matter will get immediate compenſation. to N 
execut ĩon on his bond decauſe lis tenant owes him? for a corpus and a liquid ſum are not 
 rompenſabity being of different kinds; and therefore the maiter muſt firſt obtain the ſen- 
dente of a judge, liquidating the wittoal Ap a certain price, and then only, and not til == : 
- willithe-compenſation meet. The Lords found the-wedders and butter copld-only-com- 
penſe and 4impute from the time of the Ace dent end not yearly, when they fell due. This 
_- Tmputarioh'makes u great di e in the way of counting. for as Brughton pled; it would 
= have e parry every” year ſo much of the prineipal /ors 5+ but by this interlocntor, it 
1 ts” | only" iminiſfies from the time of adviſin the Rquidation; whereas in 2 1, Jears time (which 
5 was the cbrrency ofthe > tack)'an annual imputation would have 4bſorbed'much of the "=, 
whieb an applicarion-now from this date leaves yet intir e.. 
November 23. 15.1. Lord Bowhill reported George Earl of te gd Hay . 
Drummelzier, and his fady; and Mr. James Seton rother to- the Viſeount of Kinglton. 
When this Earl was abroad in his travels; both his father, mother, and Mr- Chriſtopher, . 
brother died. He being at a great ———— from him, Mr James Seton, as 
C 2 one of the neũteſt re the family, entered to the poſſeſſion of the cttare; took 
hnmais reſidence in the-manſion-houſe of Seton, upfifted the caſual rent of the con and ſalt, 
fold the. victual | in che pirnels, and uplifted all che rent he could get from the tenants, till at 
3 ut a factor as put in by the Lords; and then the Earl came home in November 1706: 
1 and he, ane lation of the condition of the eſtate, alledging he diſcover- 
„„ great embezzlements, not only of his rents, but with the moveables and pleniſting of his 
_ - © - houſezandweits, with the hott precious jewels and ornaments of the family. He raiſes a pro- 8 
 _  cef5 againſt Drummelzier, Mr James Son, Sc. hibelling-their unwarrantable intruſion into 
mis houſe and äntromiſſion with his rents and moveahles, withour any order of Jaw or autho- | 
5 _ airy of a judge; whereby he is damnified-in-upwards of 4 or 500,000 merks, and eraves they by 
may be each ef hem found ſiable in ſolidum conform to khis oath in litem; though each parti- 
35 cular libæ led cannot be proven; which concluſion was thus conceived; becauſe Mr James the 
prineipal inttomitter, not being ref ponſal, Drummelzier as aeceſſory was deſigned tobe reached, 
= Aàs law in cjections and ſpuilzies makes all the Parties guilty lia ble in ſolidum; as ibex ſecictate 
- — enimunis they were bound conjunctly and ſeverally Alledged, This was a proceſs of a very nice 


1 5 nature 3% for however it was palliate upder x 4 fmooth name of a vitious intromiſſion, yet 
pp 5 tray they were attacked as robbers and depredators; and all pretended againſt D Driving. 
* = and his lady is, that they carried away ſome chorſe- leads of moveables oüt oſ the houſe 


of Seton, to Whittinghame; the thing is utterly miſtaken ; for at the Earl's butial — - 
being uſe for Napry, ſilver plate and linens to entertain the perſons invited; he brought 
8 2 his on to Seton, and after the burial took it home again; Which is all the riſe = | 
1 5 foundation for that nau * And as to o Mr J ames's onus bh it was Me Wen 
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be u To LOR DS of 8 : 1 er 1 0 75 EEE 
1 975 8 er Mr. ene an 
lie the 79000 11 of the family ordered. * Is 546k. ater the hats 00 ae the”. bees 
. and (alt, which otherways would certainly have-periſhed; and this rg an elfate * . 
then 2 for ibandoned and derelinquiſhed, and none to look after it, he aRed'as' necotioram 
s 1 an haritor * ahſent, 175 merely for cultody aud reſervation; "and" his oY 
Ns cht Earl for. the laſt xpence of Jicromiſſions he ean change hin" with, 
775 — gener as to What pe did not recover: And. no la will” require a more . 
but al reſtitution 9, we Hwy he meddled with, And it were ſtrange logie to ke” 
Dr 1 melzier. comptable for another man's incromillion.” And the learned Craig fays, 3 95 8 
e ſolun node ſenentur in partes viriles ; and fo did che Lords find 6h the 17th Jatidary 
- 16687 And it is, ſufficient to exculpate Mr James Seton, that n relation nearer to . 25 
1 appeared. to act in that. diſma] Juncküre, cufodiae cauſa; ſo what he did, he Judged his TE 
diſpenlible. duty, and, deſerves a reward. rather than ſuch: an. acctfation'; and any. rabible * 5 f 
rene 4 ſpolio, as was found in Decet be 
1 was done in aper se ſole before friends, ar nd witneſſes, it only amounted to reltity:” - 
to, And. Dirleron,. at the 26th June: 16775 Obler ves, it was not found a ſpullzie Where 
the party was not in poſſeſſion of the goods wut ſut, as the Earl here in this caſe” was not. 
| and.lo could not be done. reluctante domino: and Where it Was to pfevent confuffon und dif. . | 
order to his affairs, i it was ſuch a colourabſe title for bona fader, "That it canifor.” be” chargi 4a 
; with ſuch hard Words. Intruſion 1 it Was nor z for thete were none violentiy cſpoſſeſſed #2 
was leſs Aa ſpoilzic, nor: being animo lucrandi, bur as turator, bonis pro iis conſervandis, "without | 1 5 5 
y defip a of appropriatiom ; and was To'decided 14th E December 1633 eksdoch; ſee ther 
lie, 22d January and x 4th March 163. 55 Mackay; 30 tn Jan uary {Bay Irving 1 Uth Ja- * 7 | 
_ nuary 46415, Elliot. Mr James ſees 4 bertditas j Jacens, noi e o on it: P Was nor” 
\ this hath: 2 probabſe and charitable" call. 0 preſerye it from ruin, the: ptopriet ictor being ata 
_ great diſtance, and not likely to appear, nor. any commiſſion from him empowering _ 
_ other to act, it being, known that he' decline@ to write or ſubſcribe any Paper” whatf6ever ? 
Ses the 19th January 1634, Ruthven contra Gairns, and 18th January 1681, Cant. : He 
mige more juttly haye been cenſured'if he, had ftped an idle ſpectator, and ſeen the ie”. 
ef Winton ſunk and ſhipwrecked, ſo he nad a plain call both from nature, law, huümaniry7 
and honour, to offer his aſſiſtance as negotiorum geftor hgeriditatis jacentis, which prefo poſes it * 1 
is done without. a y command or commiſſion, for then be would act ratione mandar ;" "and: 
which negotiation is moſt profitable, me res abſentium pereant before their return; > and be 
_ comin: neceſſities of human affairs incourage ſuch interpoſirion of friends, and gives mr 
- A recompenſe, even thongh by ſome accident a cf. work or other buſineſs ſhould miſcarry, 5 
Peoins they acted prudently, as one would do in his own affairs. Arſwered for the Fart, 
_ That whatever varniſh they colour their, intromiſſion with now, he experimentally finds it 8 
vas dd nis infinite loſs; and his entry can never: be Juſtified, being withoar-all authority of + 
4 judge ge, to whom. he ought to have applied for'a warrant ; ; and he who enters otherways, 
dds it on bis | Hazatd, to meddle with 3 ſabje@ they had no right do. 4 11. Co 1 „ . 
well, onmes enim ſcire debent guad ſuum non + boc' ad alios om dis pertinere.” 200, As 
. you had- no warrant, ſo you | made no inyentary _ as 1 ought to have done, which Man- 1 
noß D Eſcobar de ratiociniis adminiſtratorum cap. 9 ig. lays down as 4 certain rufe, 
_ofriaus eft inventarium facere at calculatoribus e alias 1 Tegalibus ſubdatur.” 3% © 
' By, was'a violent and officious, intruder, for Baille Smith, the chamberlane of Tranent, and 
. the other Tervancs were: willing to continue their traſt, "Juſceptum perficere munus, but he 
chfuſt them out and debarred them; ſo the pretended fear of the'Earl's affairs running into 
_ confulion: evaniſhes 1 in ſmoak; for there way: neither © confuſion” nor diſorder, but what 
' you, made. yourſelf, 8 by. ſo irkegular an entry, when it was notour the Earl was alive, 
\ and. means "uſed co intercept any. letters giying him account how ) his affairs ſtood ; WEED, 
which i is an inſtance not to be met with in the hiſtory of any civilized nation; 3 "and 5 
uſſſen takes off his ſpecious pretence. of his acting bons fide, and as negotiorum' gor; rr 
whoever, ingeres himſelf. into ſuch an office, and  debars others who were in poſſeſ- 
7 of”, acting; the law. eſteems ſuch a on praedo, and is called à pro poſſeffor, WhO 
can; give no other reaſon of his poſſeſſing” but Sly poſfideo quia poſſuleo, which is the very 
 <haradter of a robber. And the ad of Sedetunt in e, 16 92, obliged them to have 
ſcaled up the writs and precious, moveables in lockfaſt trunks & rooms, and delivered the 
keys to. the next judge ordinary till the apparent heir were advertiſed, but nothing of this 
was obſerved ; ; but he maſterfully fi ſits down in the houſe, and on the eſtate, a8 if he had been | 
1 Fart,. and acted as dominug over the tenadits, and ſalters, without any power, but what. : Tr 
umed to elk; and though faum unius eujuſque ibi tantum non alits debet nocere, yer 
6 E . pot place where the intromiſſion. is not with ſingle particulars, but per aver fionem | 
2 nibenfitatem, and total, as here; where che law juſtiy preſumes fraud. And this 
1 eats all his. WI to e e and Mage A o e che e for he 
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1681, Adam and Folſert6n; where in- 5... 


. 5 | 5 NL © the Earl's: 8 his nding his orders and directions therearient 3 
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with him, or aſſect ſingular ſucceſſors, nothing making it real unleſs. it ha | 
ingroſſed in the _precept, or body of his ſeiſin; as is Clear from the act 1617, for regi- 
TTration of ſeiſins, that reyerſions muſt be incorporate - in the body. of the infeftment: 
And the act of parliament introducing tailzies in 1685, requires that the irritant clauſes be 
- inſert in the procuratories, charters, precepts and inſtruments of ſeiſin, otherwiſe not to be 
. effcual againſt ſingular ſucceſſors ; and fo the Lords decided on the 26th Feb. 1662. The 
V. of Stormont againſt the creditors of Annandale ; and 25th June 1664, and 5th Nov. 
1666, Canchan, ww Adamſon. _ And if general, clauſes were NY, it od be a 
deſtroy commerce. Anſwered, creditors ought to know the con- 
dition of him with whom — contract, and can have no more right than he had, for on EX 
_ debent jure antberis, and no farther: Now here was a clear beacon and meith ſer. up to o 
- warn. vou, vir. his ſciſin burdened with the proviſions, conditions amd limitations con. 
% 2 in the contra of märriage; and you ought to have inquired what theſe Were, and 
1 . — have ns that on the —— failing to Wan his hag lie was in 
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A no. aden dec A = OT the. PERS mans bring pſi to continue tin 
2 ofa 7 ory Thy tn can them, © 
2 togk dh e ſole adminiſtration on. himſelf, turning out, the Earl's $ former ſervants, and * 


able 415 alins Ager et c 


Na ene den z and, 6e It were: taken on the loot of 'd ee, he. malt 5 
By 


7 offered te matiage; but he ſeclided them,” be- 


_—_ 


Ng in ſelidem 3 and therefore before, detefmining that relevancy, iaclined to ane 
before anſwer 10 proye the nature of their intromilſion and fever kids of. it.” Bot 
ll the libel Was not ſpecial ehopgh, therefore they. declared they would hear them in 
| Their, own preſence, io .condelcend more Taten 20 the facts We, n ee the de 
8 3 Vid 4 3th Jepuary. L742 8 3 as 
Vvember: 27. 474 1+ . 1 reported: Agnes Colguhoun. dy ontheddo 
don of. 'Newmains, and Janer Campbel.his ſpouſe. - ow "Agnes being married to Ir. 
3 Monthoddo in 1665,. by | +0 contact o marriage de Aiſpones to mm the langs 


ippach, Ae. wherein the Was infeft as beir is 4 father, and he obliges hituſelf to 


Ae her in a liferent Jointure ont of his n lands of Montbeddo; Bor it bears this clauſe, * 
_ that if either of. them failed in performance to one another of their. ſeyerel Obligements, 


deen made, not in rerum natura, and ca 
own pr 


Seat debts, not only his dn pre et lands o Montboddo, ' but likewiſe hel 


bout the 16755 J Janet Campbell's father and others of his creditors enter in poſſelſions of the 
lands that came. 


de e 


gnes, his widew, Was de 


arked both from het on proper Ja 


Beireſs, in 6 


in his lands rent uſe, and had ſutfe; 


Vous, unleſs duce 5 infeftment therein, as heir to your father,” Anſwered, Ik 1 


mad no right, then my. hu 
none and e, you cht the branch « on which yY 


If ſhe had 21 ets and likewiſe from her liferent provided to her forth of 2 hof- _ 
© band's lands : And after: many eſſays to recover her r rights, the at laſt raiſes a declarator of 
. «he irritancey * he contract, and that ſhe 1 may enter to her i own lands, Whereof the was Þ 
ard her huſband failed in perfortming his part of the contract. by infefcing | her. 
het Ute 2of ny en and her estate to be. 'catried 
| away by. his creditors. _ Aledged ina, You cannot declare the. property of the lands to be : 


rec 20754 again{t his pſurpation.... "The Lords thougbt the point ſtrait to +0 


ct Halbur. E: 


1 


den this preſem contract was to be Nt and dull, in the ſabe manner as if it had never 
ch party: .conceatter ſhogld- enjoy and poſſeſs theic = 
oper eſtates, a8 if the ſaid warriage had never been foletarthed” i he hulband was 
_ Infeſt in the wife's lands by virtue of the precept of einn contained in che contract ; but 
dhe Wife was never infeft in bis lands. fer her Joiarure; thers being no precept for her, but 
oni procuratory Fo reſignation, Which was never Expede nor, e And he being in 


El lod to 
him by his wife, are evided by his credicors, and adjudged. frem him ; and be ing a- 


* 


3 Wife, and Barnet-of .. | 7 ho n purchafed his own. Falls of Mont- FF 


nd, to whom I diſponed and who is your author, could have *. 
a ſtand; But the truth i ie the contract bears 


1 was. 1 and my. by has been given up when he tranlacted with the cteditors. 240, 


LEY on can 1 8 eelare the ech. ſeeing it was incurred through your own 2 
. on and:negligonce ch at You, did not 2 wn: and compleat. your right by . . 


ly. denuded berſelf in favours. of her  boſband, whonr they found infeft, 


ceable | poſſeſſio n ever 


in general terms, it was no ways here ſufficient to put the creditors in mala 


 \fwered, I was weftita vire Jubque. 8 255 pot «th and I could do nothing for: myſelf.” It was his 
8 "duty. * have ſecbred, and he ; negleficd it. Neither were'there an any friends "named in the 
Contr 


3 vat whoſe inſtagce, execution: Sh appointed. to paſs.; fo being wholly deftitute of 
| help. and his eſtate evicted in his own lifetime, 1 cannot be ſaid to have been either in  cul- © 
p. or mera, The. Lords. hid ſmall Weight on Thir, two alledgeances. - But the third 
© -. .. defence. ſtuck with them, as of more. import and moment: Which was, that 
ie had legal 3 
> And they as his e full ly denoded bim by »djudications 35 years ago, and been 
5 ince: And tho” the huſband's right. bear in pracmio 
| ation to-the contract of marriage, and to be granted to him by dhe wiſe, under the 
. 3 reſtrictions and limitations therein mentioned; ; yet that being only a reference 


de to- contract 
been verbatim = 


16 


Place,” al ener - her att; 1500 00 nk 166 a n "TP 7 
ingrolling the feind ar lenprh, bat 's peneral reference was ſullicient 30 put > up 
"And wherefore was: warratidice introduced but to fecure ag gainft ch  . - 
_ clades 5 Some ch Ro there wes 4 difference bete het Volantarz pafcheſers Ad "Jegal. RT. 
jückgers 3 that the fer was bound tb know the qualities and © conditions of their author's 7”, "2 
E-- 2 which creditors could Ir Jo well cone 10 the Knowledge of. © Orhers thought 2d. 15 bY 5 % 
1 dgers In. a worſe eie; t they Jo not follow: the faith of dene When they lend their”, i 
"= "and they are pur: 14 hee the ir debeot*s lands, which can carry no more but =. 
nl a5 he had " Whejedh a purctiſer 4% out his money ob ane to obtain a real” 455 . I 4 i 
"The Lords by plarality found, ſeeing this irvitan nt 8 Aae wat vavuſial, - and * f . = 
Inſert 9 25 in che 42 n initrument of. ſeifing bur only by a. general ene ab \ 
it could nor prejudge lat Taccelfot it and | cherbſore ce from ber declaearor | 
en 111 „ Bic ble Toh Taj eus "corn ter "of Kid D 
5 Trois, and Maghie 97 Balmaghie _ 
80 mes. e 2 cautioners being | forced. | 


1 TY UNH the 0945 7 ob ging Melt to 90 pe 580 0 againt In 5% * | 
recovery tlie money. * Trot 6quhen 3 es Balmaghic $ heir on the ws ritles, ether 10 * 7 
_ - Tefound the half of the don; or thew diligence againſt che common debtor. Alladged; Ab: 
| "Folvitor from diligence, betagſe 1 it wobld have been wholly y unprofitable ; 5 in To far as he'offers | 
0 prove that kali st the time he | Be "The obli ement wis alogether "infolyent, and ſo 
. - tolden and dete by. the whele neighbourbood, there: were ſo many diligences boch perſo- 
"ml and real by aYudicarions, infeftments, and other preferable burdens, that it Wot _ 
been Joſt money to have done any diligence apinit him, where" none vas do be — „„ 
in retorn: And the buff of the: ſun being his Sen, t is got to de preſumed 'bur be Would 1 
bade losked after it, if he had” feet: any rational proſpect? And this defence bas bern foſtain- 
7 _edito tutors, who a are more it Aly ound Than epminon truſtees; for Dury obſerves. what / 
- that _ totors | were nor mae nſw rable for diſigence where” their popirs debrors 
were not bende, and that. they ene Dor bound to throw away money in eee. 
"eating broken er 26h Feb. 1623, 'Watfon ; "and Hamilton contra Hamilton, 
2d Joly i 629. "And. Steir Wr. Fit: ta [8 _ Anſeoered there is a plain difparity 8 
Wo 9 85 5 fot in rutors the obligation is not , paso but ariſes e quaſi contre, and is in- 
os ex bons el get, what a 2 raten man would do in ſuck circumſtances:* Bur 
the burden of diligence ariſes here from an expreſs poſitive ttipulation, where he preciſely 
— binds himſelf to diligence; and eo,” his real effare had been carried 'away ee 3 
et he "ought to have ſod caption, and it has been frequently ſeen that ebe /a carceris 
« ue them or their friends diſcover ſecret funds rowards their liberation 3 and in this 
Went Inglis lived many years after Balmaghie's obligement to relieve Troquben and do di- 
| Ugenee, and likewiſe tramfacted and purghiſed in gue? others of his debts, but wholly 
_  nepleted* this, which was latina culpa, und next to dole. Some thought if he could i 
. - prove. Inglis was then fo deriuded that his creditors were infeft on their adjudications, or | 45 
had charged the ſaperiors, it ſhould exoner bim: But others ſaid it was hard to ledve” this 
atbitrary to his choice, where his own writ dedit legem contraZui ; and therefore the plura- 
"my found he: , ought to have done diligence, at leaſt by attempting incarceration, and ha- 
* 1 
. neglected It, they found him liable.” There was a ſecond point debated in this 
_ |, "aſt. - Trequben had payed Birny the annualrents from time to time, and craved CY OBE 
tion of the half from Baia hie. Alledged the diſcharges produced to inſtruct the payment, 
beat, received from Mo de for himſelf and in name and behalf of Balmaghie, which 
muült be underſtood, that tbr, /1 8 mon W paid the half at leaſt. 4n/wered, The receipt 
of the mouey is. acknowledged t to be roquhen, and the addition of Balmaghie' name 
is only to fhew the debt was pro tant, e quoad Birny the crediror : But the diſ- 
charges being in Troquhen's hand, preſumes the money was his, excepr Balmaghie prove he 
furniſhed the half of the money. The Lords naving read the diſcharges, found rnem of two 5 
png be tenots. Some of them diſcharged ſing 0.5 dr, roquhen, when it came to the exonerating 
pat. Others diſcharged both Troquhen® 2nd Balmaghie. In rhe firſt caſe they found the 
_- preſumption lay that The money was ſolely Troquhen's 3 but! in the laſt, that it Was equally | 
A - advanced by both. 8 
Ne. 29.1711. Riya ner! ure Balfour. Anderson widtwen in ende being Werner of ſix 
ace adjacent ro that town, and d ying without children, Rhymer his ſiſter's ſon — 4 
; next heir, Balfour (who Was his deren applys to Rhymer, and tells him he bears that 
"OY i: Ablferfon his uncle had made ſome right or conveyance of theſe © acres to a third rty,. 
but if he would diſpone the half of them to him, he by his friendſhip and favour would war 
"rant: bim againſt any ſuen deeds : And on this ſuggeſtion he induces Rhymer to enter into 
2 contract with him, by which he obliged himſelf to ſerve heir, and then diſpone 3 of theſe 


Y Lene him, and he became e to ſecure 110 relieve kit 2 any 21 rights bis "has 
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1525 0 that Jolie dedit cafe bn, in is as be 7 prove 125 eic , oalb, ie 
1 true Joche! cauſe pf -his entering, mio that: wiege „ Was, Bulfour's: aſſerting t 07 it 
| "bis 8 0 1 4hele acres, 3nd hewould de ed him agaialt ghat right; eng 
- knowled 0 that it Was the-procatartick, Cue, en. Balfour, mult prove. the | ein 

65 ph = ee eien, 2 it Was mere-[nare.and contrivaſice. ich che bim aut bel pe? 
| ah Uedged nulla made felcuat, that my telling you. . hs ie motive. 5 
_ 1 og” to 7 into 0. Thar: agreement: Wich we, unleſs: her - | 
. that neee of. my. eltion, 10 18 the fe 15 700 05 5 nor RTE 
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13 99 5 eee 8 Its 3 an 7 

. of ein ns geh thing appearin 3 wry 1 thete never. eh 2: diſpo 

e non apparere #quiparantiur in NR 1 hn go 172 Aimidium 1; 

not 1 Dargaihing witk us; but. that h ol s.ouly.in.. fa lars 4 

1 a Bot in other athiry ix, is molt. canſonant to 15 DENG of. 
Europe, 2 i lich , e *% en ay 

_ with als in prepoſita. And A, Ga ILA. 2. objerv; 

mene e and Vis 1 Non 1«,cone/us. 57 25 
Wee one induces. another dy atlrming. what A8 aft 

ever tener the Lords were at the pegipning AS 905 

& ve being turned ſo e iar. the Lu 

tion, And Balfour can giye-no 3 * or ſo m 
1 the half uf my "es E | 15 

_ for, . that. A ax, 13 15 VI 
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he od how. 
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ge. Fa of 5 


$6: Wy. es "bon . - 
iſpoſe "pleaſe $,and biz uncle z W and. be 
rs 4: to 2 eee 3 122 15 | de by 9 700 fon 3 ;.apd.n no- 5 
ing Lan briag büm under the compalyof fraud, unleſs they die iht de torged, che 
a ſplit, new, .yithout any ground: or rise: 0 7 Me ob- 
| ligazions, ariſe. ex voriis,con/arum Meter nil magi eee Parts . 


And the hazard © Ln g him 
had: been no more, + The I 


"all his pngle's debts was rene £aule, t 8 . 
© bag 1 . th e this deen 55 7 8 
wee ee de to the relevan Cy, Allowed a aba tion, What was, the cauſe. 


of. the ſaid; USTEEMENT i an id if he had a y.3ult. groun 1 | that. Anderſon. was ee 85 


* ih 1 by. diſpo Ae Wer io quit, the Shalk of bis þ tags. 39, ſecure bim 
: - "60 9 non ens. ee e wid * 9 ay N 42 "+ . 3; 38: an * n 3 914 * « 
. V 2 30. 1711 Lord Minto.zeporied”Si ir Boden Gordon,. of of 'Go ordonſton Pg 


ay, aud Dumbar of Myreland, two of bis . eſtate being lar rge., 
b. reguirod a factor to undarg a Kue bur 7 enſome part o the. Arte nen nd a 

up 28the £Urators:32therct ore 1 hey agree . 
on he C , e Craigmill, wha offers Brody: of Lethem, and;other uncxceprionable _ 


5 le ; be.cautioners for his fidelity, apd rene But che finding diſcord . 
" dani rhe, min | Ir: I nd. his cura tors, decline to. meddle. 1 I hereon, other gentlemen, ſub ſu biti- 
1 their place, offer to hind : but the e Tale to give . in regard, 


factot fall ſhort, ahey will bezliabſe in the laſt reſort. Rev at I is your, fury, to. con- 
cũr in all geeds tendin Tk 0 your minor's utiſit y, 92 700 ahh naß withdraw. unleſs you Wye 


| _— - © arcaſon of your refuſal; otherways the ors afla ig mult. TINA the mmoſt confu jon; 
BT 'S | which neither anſwers;the, deſign the: lawn dT the the defunck's e Cas; rae he e 8 : 
on, Anſwered, They bag vo deten but 10 mans rhe memory, of that, worthy.perfon,, 


| - , who trolled chem; my they could not conſent _ faftor's:cautioners, becauſe theſe he 

| 3 Er 15 firſt gave in, in liſt, ieee cannot be pu 1350 - odious: And, Np Vidious a. [ASK to ob- ; 
Jeck againſt gentlewens. ſuthciency,. 6 eſpecially. et had a:complaint, of malverſations 
1 —_ 3 as ſuſpect, as underſalling rhe nh a reking the tenants tacks, letting 
|, , His money liedead, m 8 cir pupil, Cc, and dil F Aeputation were vindicate 
3 theſe. injurious expreſſions and 8 dete, they coul A not act, in his affairs. And 
3  che.qruth; was, they ſaw his 1 andi} Besant lo graſping at the; Wren has. 
it Would render their ſervice unealy.;. thee ore they off ered, te demit, and les 6..the minor 
„ to act with theſe who, were more complaiſant and gracious to him, Replied, -- 1 were not 


. „ OE 7 0 . vel "” 
WE e 155 on the ne but ny that l e CHO would cither 'ordain them to 
{ 1 . . i | | 5 Gy | | | | 2 5 | 9 concur 


* n 


I 7 
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5 4 if they did what in them lay to hinder it. 


_ »eaule;} 


_ vided for her ſecurit 
which mutt as well militate 


Ordinary in the cauſe did find the huſband's being denuded by. 


oh N 


.. 46 a Edt Eat 
* N 


or rn 10% J on; 3 K 88 N, CR 

| ina with the fas in naming a factor, and receiving bis exntions; or give. 2 3 4 
cheir vefufat. And, 25 to their oſſering to demit, the Lords never accepted ſuch offers, though 
the minor ſhould conſent to exoner them. And where minors are beadſtrong, and will 
their rents manu forts by violence, the Lords, in ſuch caſes, have found curators ould 
The Lords found they could not re- 
ig their office, unleſs they were removed for ee 4 and that they ought ro give their 
conſent to the faftor's admiſſion, unleſs they 


cCautioners, and rec ned vo the Ordinary to bear tbem thereupon, - 
Lremember in the caſe of the Ducheſs of: Buceleugi a curators, the Englih Sodom found 


| 3 they 8 . — e Wels carried on en to weir ene og nd 5 


_ ſent. N ONE 73 LD; tro; 5 
Decembur £4 e The Mareviend . gain Scot: pry Gilleſby. Tue be 
| of 23 holden wank-of the Marquis, falling in minority, he purſues a deefarator af the 
ward ang marriage, wherein the minor haying no gthor lands, nor eſtate, an aliment was 
mn Bf to him, of: to the act, King James IV. Then compeatanct is made for the 


frxelict, who had ſerved herſelf to a terce, ke craved preference, at leaſt to come in puri % 


with che feperier, ber right being conſtitute by law. Alladged, There was no room for 
kenning her to a terce ; becauſe her huſband was denuded of the fee of the ward lands in 
favours of his eldeſt ſon, and he infeft therein, and iu poſſeſſion during big. father's lifetime ; - 
and it this had been objected to the inqueſt; they could never have found: that | clauſe of the. 
brie ve; that the huſband died ultimo faſitus et usſtitus in feods, there being no terce due where 
che huſbund dies not laſt veſt and ſeiſed. And though this: tion was never confirmed 
dy the ſuperior, yet the Lords have even ſonnd baſe infeftments ſufficient ta exclude a terce. 
as was decided 27th January 1669, Bell conma:Rurherfurd; It was anſwered. that it was jar . 
2 to the Marquis to found upon that infeftment of the fon's; hereunto he pretended no 
manner of right; and the ſuperiar cannot both claim the caſualty by the huſhand's death, as 
he who ſke Aaſt intefr {the fon's right not being o nod nor confirmed by him,) and yet at 


; the ſame time to exclude his relic Gy terce. becauſe her huſband died diveſted and not 
and reptobat the ſame right; And the caſe of the 


infeft ; for that were both to approbat 
deciſion cited toto cœlo diflors from this; ah Lady:Ratherfurd was 4 creditot for 4 moſt 


onerous cauſe, and a ſtranger, and ſo, her infeftment was found to exclude the widows 
terce, bur here the diſpoſition is from a father to a fap, gratuitous and without any onerous 
ed of ſimulation ; whereas her terce is 
rought a conſiderable tocher, and pro- 
prejudicial tu her br, 5 


which con veyances the law has. ever ſuſp 

founded on her contract of marriage, where ſlie b 
ty by a ſpecific clauſe, chat he ſhould do no deed 
againſt the ſuperior as her huſband: And Craig, lid. 2. feud. 
dicgeſ. 22.. thinks z difpoſition $6 a ſon will not deb the relict's terce; and ſo does Spot · 
riſwood; fit. Father and Son: And Dirletom, in his doubts. ap queſtions, voce Ts, 
-quzſt. pennt. Neither does fuch a diſpoſition: to an apparent heir | infer recognition ; then 


; much leſs the forfeiting poor wives of their terce. Ne plied, 17 was not jus ſertii to the ſu- 
| proprietor of the fee: nothing 


perior ; for, except the vaſſal's domjnium utile, — 4 is 
eile excludes him, and guoad his caſaality the father died laſt infeft, becauſe there was none 


| ſtanding confirmed in the fee by the ſuperior but him: And it makes no. difference whether. 


the diſpaſition be to a ſon, or a ſtranger, onerous, or lucrati ve; the ſuperiar not being con · 
cerned in theſe varieties, "Dad | is bound to enquire no farther. but that her huſband was de- 
nuded. And ſhe, in her contract of marriage, and its prohibitory glauſe, binding up the 
huſband, has nothing but an action of warrandice againſt her ſon, the huſband's heir. And 
"Craig, pag. 308, requires the huſband's dying infefr, to havilicate rhe wife's terce. The 
the ſon's baſe jnfeftment, and 
poſſeſſion in the father's lifetime, did exclude the terce, and prefer the Mar- 


compleated with 


| Hop This interlocutor being reclaimed againſt to the Lards, by a bill containing the fore- 


id rounds; they thought the caſe new, and ordained it to be heard in their own preſence. 
he Lords, after a hearing in preſence, by a amo of fix ng five, preferred the 
 vidow's terce to the fuperior's.caſualty. 

Sodom dir. Stirling of Keir, and Camichael of a nden the Earl of Glaſgow, Sie | 
Georg e Home, and others, tackſmen ofthe cuſtoms. In a competition betwixt thir parties, 
of Spot's eſtate, the cuſtomers produce a bond granted by him as cautioner for 
Kenneth rquhare, their Collector at Aber L. 1800 Scots, wherein he fell ſhort. O4- 
jellod, The bond is null by the 179th act 1393. and the gth act 1681, requiring all writs to 
contain the writer thereof j whereas this is a printed bond; wanting the name ot the printer; 
the deſign of the act, by that practice, being wholly evacuate, which is, that by inſerting 
the writer's name, they get mach light in the trial of the falſehood or Truth of the bond: 


Neither does the printing ſupply this; for if it were good without it, then no imaginable 


reaſonicin be given why a written ſecurity, wanting the writer's name, is not as good as 
_ the printed one without it 3 and: poll Privatorum cannot ä from ſuch public pro. 
Vor. . 8 fitable 
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8 cherefore Stair, In his. Inſtitu 
tlie coun 


| ; "Tons rakes forth of the ch ; 
5 of N fot ſeitling the zantroverted: marches bet wixt them. Of this brieve Sir Pa- 


- eee TE 


and his Lady. The jw bore, That Banigour was looſing ſome arreſtments laid upon my 
Lord Whitelaw, his grand unele's effects, a proceſs of conſt itution; and 
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able lawns Aud the i o pve hs 3 this: nn by Spor 8 3 PI * 
de very well againit Himſelf, ; on never prove in this competition againſt co- creditors, 
be being brakes. Auſtuered, The ſuſtaining ſuch printed bonds is become à law, by-he force 
of 2 which is the beſt explainer of law ; and the fillet up of the debtor's; name, the 
8 with the deſignation aof the witneſſes, (which ate the effentials of a bond,) is nom. 
natim inſert ; and theſe printed bonds are become frequent in all public ſocieties to facilitate _ 
commerce; a8. in the tackſmen of the cuſtoms und exciſi ; the African company, the New · 
mills manufactory, diſebarges of ces, Cc. that to call them in qusſtion, would at one 
_ ftroke unhinge'many-ſecoricies/in the nation, and retard the management of trade: — . 
| printed blank bonds lying beſide them, ſo their clerk hes no more adp. but g fill up tbe 
eſſential parts, and declare by whom it is done: And there is no Jaw diſcharging the uſe of 
Printed bonds. And dean tf parliame nt cited do not touch this caſe, and are fully ſatiſ- 
by inſerting the name of him who fills up the blanks. The Lords repelled the nullit 


| objected, and ſuſtained the pridted bond; filled up in manner foreſaid. By which eisen 


K'a if it did not bear che name of the filler up and inſertcr.. of the blavks, hes + it 
would de mull 15 ns 
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Marquis of Annm lars: ſome lands lying . r 
Maxwell ofSpringkelt's lands; the marches whereof were debateable andunclear, Thie 


a brieve of perambulation, directed to the ſte wart. depi 


ell raiſed an advᷣocatjon th the Lords, on thir eee imo, The judge to whom 


uis's own dep te, he being 
ewart;; 24 Some of the lands he within the Duke of Queenſberry's e 


5 ot princp Dulgarno, and who will bea mote fit and impartial judge. 3010, Sir Patrick bas a 
f 0 declarator-of property of thir lands, eraved to be perambulat, depending, which is a pre 


Jadieial gction, and muſt de firſt diſcuſſed. Aufwered, The cauſe muſt neceſſarily be chai 


ted, ſeeing the Lords are not judges: to petambularions and moleſtations in the firſt inſtance, 
as appears by the yth act 137 9, and act 42d 1887, theſe cauſes being beft diſcuſſed on 
the ground of the lands by' a form inqueſt of neighbouring gentlemen, where the judge, 
witneſſes and inqueit cun iſit and peramibulatethe marghes,, which the Lords cannot poſ- 
Wy do at Edinburgh, Jar: behaved tu remit it 2 prolus et fideles bomines patriæ and 


utes, pag. 54. & 626. ſays, it mult be remitted to be tried in 
try, there being na temaid to clear marches, hut to red them on the ground con- 


_  rroverted. -.Andito: . if aduocation it was anſwered, There is. nothing more 
_ -ufaalithan for prĩnoĩ pals to purſue actions before their own deputes. But here it is the con- 
ih cern of Graham af Mosknow, Irving of Code, and other neutral gentlemen, as well as the 


Marquis s. To che ad, Non, iconflatiany of them lie in a regality, it is gratis difum ; but 
though it were, the regality is ftuate Within the ſtetrartry. and ſo has no privilege. To 
the 3d, 'Efto he had a . bee, praperty, the ſame is moſt compatible with this peram- 


i - bulation; which id actis inium kegundorum; they et. 3 bis right of property - 
The only quatrel here is about the marcheswhich bis p __y cannot hinder. The Lords 


repelled. ibe reaſons of advocation in eee (oh & gd remitted the cauſe. back to 
the Srewarr-depure- N el IE, "© 10 * ts + + 2 r Fg 


Badem die. "Humilcawof, Bangauc, and ama, - fa in a 3 coablting of) two 
one againſt William Dunlop, writer and the other agaiuſt my Lord Ormiſton | 


Mr Dunlop had offeiouſſy come and inſtiumented the clerks! of the bills not 10 accept of 


P 

the cautiem offered, and had on à ſummons, raiſed in his brother J. Dunlop of Houſehii!'s 
name, uſed.an arreſtment in the de btor's hand, before his ſummons was execute, which was 

moſt injurious: and unwarrantable, 1m, Becauſe his brother is in Ireland, and he had no 


ſpecial procuratory nor mandate from him. ade, No ſuch arreſtment could bave been laid 

on till — ſummons was execute; for till then it cannot be called a dependence; but ſo it 

was, this arreſtment was laid on before any citation given on the ſummons, its warrant, 

ald 8 was filius ante patrem. 'Apſwered for Mr Dunlop. Thax it can never be a orime to 
= t againſt the Clerk. toahe: Bills receiving; inſufficient” caution ; for that is done every 

day, aud is to put them on their guard to be more wary; and if they venture, then to put 

© them in mala ide and make them /ub/fidiarit liable for the partys damage: And as to his. lay- 

ing on the arreſtment before the ſummons was execute, he appeals to the practice of the 

vrriters to the ſignet, who will not raiſe letters of arreſtment on blank ſummonſes, but if they 

| by ſpecially libelled they are in cuſtom to arreſt on them, though not yet execute: Yea, 


they have been in uſe to raiſe both inhibitions and arreſtments on bonds unregiſtrate, and 


before the term of payment, where there is no dependence at all; and if thete were any 
error Mr Dunlop is not concerned, but dbauater, muſt account; for the eſcape. And as to 
his brother Houfchill's being 'out of the ki kingdom, Ow; W * but that el was 
e . N e at vel ving 


_ mw; yer if he neglect it 


\ 


or THz Long or SESSION, "601 TY 


Þ ** to el * * in Lrblandy; __ ef he were cher, it is not aximo cont: and 9 — 
be deine bis apparent heir/had good enough intereſt nego/iorum geſtions to raiſe; the ſummons. 
_ and arfeſtment without any further mandate. The Lords found the .atreltment laid on . 


_ before the ſummons wüs execute gpuld ngt be laid to be on a dependences and therefore. 
| declared i naWarrantabſe-anth-nullz. This ſecond part of Bangour's complaint was againſt. 
ny Lady Ormiſton and her huſband, that be reſolving to lift, 3000 


arfeſtment laid on the dependence, and had found the cid Lady Bangour and James Hamil- 
ton of Oliveſtob, cautioners in the lobſing! "Ormiſton had taken out an en 
of canton, and ſerved inhibition: thereon: which; couldentgreed from hothing but animoſity. 
and humour, ſeeing they were ſecured. beyond all ext 
that was uplifted? and the Lords were deſired to itop 


4 ch-mblicious«dligence,” as they 


have been in uſe frequently to do, as bet wixt Sir John Hlouſton and“ Sir Robert Dickſon, 
und many other kuſes. 'Znſwered, To ſecure their intereſt is the privilege of every ſubject; 

N civility, one may acquaint his debtor Before he inhibit 
there is no penal eſſect of nullicy | ioflicted. on him; for nemini © 


and cho“ e eamitate, and 


# juries facit qui jure ſuo utitur. And to ſtop inhibition is 20 ſtop the vena raua, and the cir 


| __ of the law due to every ſubjeck. And people may be very reſponſal now, who: in 1 EA. 


à ſhort time come to a ſtaggering condition in their e AG The Lords found the taking 
out an extract of the bond of caution, and raiſing inhibition thereon, without ee 4 


ſpecial Warrant of the Lords, was illegal and unwarrantable, and therefore ordained the 


extract to be returned to the clerk, and diſcharged, the inhibition to be regiſtrate, or any 


fafther progreſs to be made thereupon: The writers were ee Rumbigd * hir unter. i 


bocutoe, 25 contrary to the ordinary practice in ſoch cases. e 
December 53. 1711. Crawfurd'comra'Br 


reduction of that diſpoſition as done in lefto 3 anda" probation being allowed both parties, 
efore anſwer, as to the (tare and-condition "f- his health the time of ſubſeribing. and his 
| coming to Kirk and marker after the date of it, unſupported: The probation came this day 
to bs adviſed ; and it appeared t that in February 170%, he was taken with a dropſie, but 
which did not hinder him to go about his buſineſs abroad till Septe | 
on the 1 3th'of Anguſt he Gawd the diſpoſition quarrelled, and on the 15th he was all day 
in church, and thereafter he went to the fleſh-market and bought ſome meat thetein, as 


Ae cleared. accompts with ſeveral peop le; and interchanged diſcharges with them; and 2 


went to Doctor Maitland's houſe, and-confultet hic who depones he found him far gone 
in that ſpecies of a hydrapſie called a tympanitis. Others ſaid, his belly was as as big as a 
woman's with child uſed to be; and that they looked upon him as a dying man before the 
Wo tion. The Lords agreed! in this, chat from the probation it appeated he had con- 
tractel the ſickneſs whereof he died before he ſigned the diſpoſition, and. that he.did not 
live 60 days after it, as the 4th act 1696 requites. Let it was argued, that his going to 
kirk and market after the deed, ſeemed to be proven; . which the law has pitebed on as cha - 
racteriſtieks of ſanity and reconvaleſcence, and. is pre ſunptio Juris et de jure, not admitting a 
contrary probation, ſeeing he was not ſtruck by à morbus ſonticus, which is impedimentum 


_ rebus agendis, ſuch as acute fevers affecting the head, and diſturbing our reaſon; Which 
dropſſes, gout, Sc. do not z under ſuch, men continue as ſenſible and rational as ever. The 


old caſtom was, they went to church though not in ſermon · time, and then bought ſome- 


the Lords juſtly ſuſpected as affeata diligentia et ultimius nature conatus, a {training of nature; 


but here the man went careleſsly to kirk and market as he was wont, without any view, 


 Froſpe or deſign; and nothing of. fainting or ſupportation proven, as was in theſe caſes 
. cired by Stair, Wo Succeſſion, in Graham of Garvock's caſe, where he vomited in the re- 
turn, which the Lords found ſufficient to annul the diſpoſition ; and in Stewart of Roſyth's 
_ diſpoſition to Drummond of Innermay, in 1692, the Lords foubd his going out in a boat 


on the Forth to the og, and marroting, as pigment and equipoſlent a deed, as his 
uy 


_ going to his-pariſh-church of Damfermline. Some of the Lords thought his being hydro- 
Pie in February, and dying of it in September, inſtructed ſufficiently that he laboured under 
that diſtemper 1 in Auguſt, when he ſigned the diſpoſition, and ſo was incapable. by law as 


* conftruftione juris then in leo: But the plurality thought the going to kirk and market ſo 


_ clearly proven, that they ſuſtained the diſpoſition, and aſſoilzied from the reduction ex ca- 


a pite lei. It is not every going to kirk and market that will ſatisfy the law. I ſu ppoſe a 
man in the paroxiſm of a hot raging fever, when their blood is exalted by the agitation- of 


nene 8 and they have more than ordinary ſtrength, ſnould run to kirk and mar- 


Ket after a 


8 F: 1 Ws 
* Y 4 


poſition ſigned by them. I believe no body will think this anſwers the de- 
: ſign of the Ls * is to gixe * mark of their r. though afterwards they 
may 


8 « 


es of bis grand. 
b | unde Widow money in the Earl of Glaſgow's hands, had taken; out letters looſing her 


tract of the bond 
on, abe effects ee ee n 


ichen. James "Crawfard Seien is Glaſgow, 
| having diſponed lone houſes and other N to one Brichen, to breed up a bay in the 


_ Kkinner-crafr, as a fund in all time coming, Mr Matthew Crawfurd his neareit heir raiſes a 


e. thereafter: That 


8 the market, and had a notar and witneſſes pickt and chòſen to the purpoſe; which 
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| much the exam Uning tne Witneffes medio tempore, bu 
t / INE 
| + <they mighe come to Editburgh and depone. The 


-x 


name, and falling thereof, 'ta the commiſfiry or magiltrates of St. Andrews, where they 
5 , tobereported 95 e 5 


my a probation hoc ordine 19 04775 a great relaxation and diſpenſing with 


JJ... ⅛ rt die os ou os ES Mee tle We re To DD 
December 7. 1711. Robert Eſkdale merchant in Dumfries gives a promiſſory note to 


s ' 88, 


but here is neither, but a ſimple odligatio mutui, like a bond, where Fan charge can 
Pas without the debtor's conſent to regiſtration : And if this were ſuſtained, . | 
_ © -ufeful caution invented by our law to prevent or difcover falſehood would fall to the ground; 
for there needed no writer nor witneſſes ; the preſumption agamſt .holograph writs, and 
3 the preſumption chat they were done tempore inbabili would evaniſn; for though theſe can- 
maiot be ple apainlt bills of exchange gue regunizr jure gentium, yet theſe privileges can 
| nmeper be extended to promiſſory notes; for then bonds might claim the ſame, being upon 
the Rn Uk but promiffoty notes in a more extended tile, Anfevered for 2 


5 1 
. 
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or 610 N. Ss. 


4 tions, _ this at. lealt: bas Ahe eſſentials of a bill z for it is Wale pays 
I oh this order, and bears value received, and 1 is bet wirt two merc 
ja ee cale. berwixe Bundy, s London,cigizen, and, Ken 
| «a terien on the buck, by.Crawfurd;of Drumſuy to Bundy: without, wvitnelles, 
weden 4 promillory, fte, and refuſed. 2 e e ths OP: 
ſpeaks hen ig de al the gate oi bite, ade, The is of 1 
| England 34 % 4/6 of qhis! een s reign, and, nene 
1 ta have tbe priyvilege gf inland 3 time e 


antz in tg mrcatoria; and. 


11 con 


wen wa een to Ses id, Replied, This ne e 

„ a0 . A aſetof Bündiess was of 40te;pronigd AK 6] 

lang, Ang she acts donor resch zug, e 
which 4d en eoncern England 3 and the {+1 
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. 3 e Hemiltoagf! angour;andhis h Mors 117 ae tel 22 
: > inerten of the Lords, w here by they mog fed L. go 8 e by Bangour 
e Wn 1 by 155 rg pe woe? ithe e ge, e for e 


* ne wh 0s ON pts 
z mber 11. n "Thea 
: 6 : b Lady 


x 1? 


a Ny home la 
Kin a bay 


ff 


l Peake 


0 e ies in A e 10. ts e Lon, 
0 5 ee her meal, and 


this ſummary complaint being admicred * 
Fo ren wag neither Fe: her 


throne a a 
; and being fof- 


3 — 0 e to uſe 105 tenants games 
1 85 bainging> 2 can they. diſc aim it. 3 The ſole queſtion now was the 
1 5 poſſeſſian; the point of right would come in, in its on proper place; but it Was an undoubted = 
Pf)incipie, chat /polia/us ante pmnia. oft refituendus ; and that the diſpoſſeſſion was illegal and 

unprarrantable is evident from the probation. And her poſſeſſon was neither clam vi nec pre. 
_ 3 nor & momentary: poſleſſion,. but of a long continnagce for fundry Wear; And his 
taking decreets before his own'baran bailie-was: but a color. guarfitus, and. 1 mam⸗ -pretence 
| [Ti cover and palliare bis oppreſſion : And where formg;of; law are. made uſe. of to colour 
and warnich plain violence and ſpuilzie, it is ſo far from excuſing i it, that f it aggravates the 
ghilt, The Lords found my Lady dught to, be repoſſeſt, but ordained her to find caution 
tc males her intromiſſion; fortheoming 70 any that in the event ſhould be Found to have beſt 

- Tights and .remirted tothe Ordinary to ume the point of right ſummarily with his 

i erkin WG me: _ was yet extant in , ; and e to 

6 | reſtore 


as 75 5 {teh 9 | 


dle to the creditor: - . 5 Ts 
nad * Callain, * Lords found . 5 5 
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35 5 _ inftrudting Hindi debtor er mandaths and o, 
who never queſtioned the V | 
therefore Mr Allan declined do feb bim ſwear! himſelf Free(but' contended" bis ſubferibing 
0 make op the duinage hed ret, as ſueceeding loco faBti inprefiatilis. * Anfe 
OP - Toning roo falt z*for he was-only b an 1 
Mis hand; fubſeribing 
_ wery rare caleyif.he_by his oath ſhould deny what is proven againſt him erb. And. if 


up no principal papers without s receipt. And this angments the ſuſpicion, chat during 
__ ſundry years ars dopendance this letter was never quarretied - 28 falſe, Mill now it is amiſſing. 


1 * 7 
; ö ; 2 * 4 
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= 2 of; pe Lg But orduined: him to pay ber the price at the flors of that; ern 
= for her ſubliſt@gce-in'rartying'on the plea, gbd more in need · of money than „ 
December 12. U % Lord Fahöòck · reported Mn contra Chapman. Macewlay ofArdin- = 
caple and e Park Matfarlatie wrote a detteh wien one Dotgal-Macfarlane, in 1094 te 
Janachadeeindreland, obliging twemfelves to pay 
what: -money he ſhouK advance him, On the foith-of rhis4erter-of credit, Mr Allan lends 
bim T. 36. 16 8 Sterſieg, and: bare 3 the Englith form. After 2 years attend - 
dne, „ ce of pa 1 Dougel having broke and died, he rai- 
"ks 5 acts” the 'commilſerte-vf Glaſp w' sgainſt: e eee ; 


en, firlt-eraving bn cad of ealawny, which per him. cod 
b g agam The bead hich kae dim 10 leak he-mitrument 
ry N by it * e de advgo 


Veit g*reminita, after Long open at dat. brains u degrect baut Nabe, | 
. A this while never'denics: en ot ot mandate z but hol Failes" # 
-improhution oft; Meginy he never ſubſcribed.ir,»dar bis Rand was forged,” and put; to the” 
{ Whe Allan being forced to rake terms tor producing the" letter} he obtains 'a 
diligence againſtJohn Char an clerk to the ee of: Glelge for recovery of the 
yy — ir being en in to Him as the active title of his proceſs againft;Ardine; 


ere ir wiſtillying;-or at leaft oughr te be, as che 
Warrant or 0 commiſſaries dec reer prof unced ugamtt Ardiucaple, avhich - expreſcly des 
producten bf it; abd ſe bind it bn ile de; who having come in to Edinburgh in 
3 to the;diligente; an offeting to-depone'with fome « uslity, that :1 ic Was: — 
up from him; and go ile te this look ig very nike colluſion betwixt Ardiscaple and him, 
rity ebene oreveral years) chat the procels depended. 


2 
2 
2 
— 


did bind: t on bim, and ſubjected him 8 


the docreet, "bearing the Prodectton of h 


do one of thir 37 0 


it, or 240 66: ſhow-fome bodies receipt for ſt, or 34% 
KA This was 
r6cxhibit ir if he had it; Which cob 
mever found bel ginnt im for the va ve. When that was raiſed, be would have the 
induciae moratorive to-anſwer';, but 70 bring Kim{in'/fhotr- hand,” no formwould. alloy: All 
5 Was either to take his -oath, of paſs from it. 
Could there be à elearer probation of his having it, than his own n, under 
the decreet; bearing expreſely the production of it? And it were a 


inis were allowed, it would make the klerkt maſters of all our properties, a and 
their merey and reverenee to. diſpoſe-of- our writs at their pleaſures for they: 


put us in 
9 


_ | The Londs ſawiinconveniences'on both fides,” Papers: may and do miſcarty in proceſſes, 


what if betwixr hegds fmalf papers be Jolt,” where afl this be Fed? Tea the damage may 
exceed the 3 We 


1 


> to be debated; if her going ro the barhs. was neceſſary 


Where tie clerks are very innocent. Many umes proceſfes are catried to Judges chambers, 


| hand, w what ſeci rits „ have-the-people, Who 
ty truſt their wrfts with 'clerks;if they. be allowed to exoner themſelves upon 
erefbre the Börds took à middle courſe, that the Ordinary mighe! hear what 
Cha ob che erk ſaid, whythe mentioning. it 1 in the- wore was not a Plenary, but only 
A e N 1 opined . which a m. — y eee her 


5 Feen 
r 


December 1 | 80 


ob 4H, We ie NY Fit 4 „ . 1 A 
The Fords, reſunied: the e of the 
e Ju 7 80 1. berwixt” en Ns lady; There though” the bond 
% was found: 10 yet What was advanced for her neceſſary uiſe was ſuſtained. Now, it came 
towards the recovery of her health. 
Here, * happens in many caſes where the doctors "differ) there were -contrary tettificates | 
under ſevera Phyſicians bande produced; ' fome thinking- it neceſfary, und others that the 
cure might de as well med at home. Doctor Cheyn's lexter, who attended 
der at the Bath, was: very particulars 10 the good i\ſycceſe-they had. But this is 
_ .to* juſtify wives unwarrantable deſertion and wandering by the' event, net does it 
prove the neceſſity of ſuch à dangerous journey, for Wire knows but. the might; by 
dhe application | of 'ſoitable means, have done as well at home? Neither is therreeovery 
Very apparent. And though it be turned ſomewhat common 80 go to the baths, yet many 
A now are.vorned oy — in wives 6— — nor fit, 
| 1 ; | _ upon 
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bd ate aflertions*© rue 1 FO price: of ſo a 8 1 
emp i wer ova 1 inelinations- Anſwered 4 Lady, That” 1 
ibe hoſbenc's obligation te ere for his wife infickneſs is founded in-tiarare and hummity,. — 
Aae ro/fpeak"of Chriſtianity and though regulariter this 10 U to , eee at his is 
on reſidence, yer if theſe” medicantents Wir not do, be ig bot to Ji 7 
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| Calipbell ain Wachse, pere ie in tbſcrved Ahe hite lad: been dont before; det wiät the ay 1 

_ 'Barl'of Monteith and his lady : Mb alfo-6rh ue len cee Counteſs ef Southeſk,— | 
N 3 8 where ſhe had'exrrred her fon the heir f the family with Ver Sete alſo Wunde. Fe = oY ; 
. E »"TheLords 6 


26 eis; Jet ee N ry 190 
_— recovery, and When her money, pot the caſe” | 5 Y 
FT Hhe'Had-yone by ſex, end Was- earried in by W unkiek, pre 'be bot to have 

15 ronſomed her? But the difficülty was us do the ſuw, for che Journey would require all that and" 
moe, yetthisfortane'tould not allow it, „ir eppesring from the ſegwe ration bf bis eſtate * 
8 oredivers, that! He had-only 2300-merks at preſent,” dome argecrhatcheterins of Payment” 


e to: 4 1 

Ee er "Yea, he Lords have found . ert bib: e eine hatbend * 1 
able for neenaries TUrnNCa" tg them, eheuf vabrodd,” af. far as it woult Abe: coſt am f | _— 
teh we ſtayed at home with them in their own Meuse, us was decided 29th July +676; -- 8 


micht be divided: Buritheplarality though Akne ano they eould it thir eircumſtances m 
ber W che tyalf ef his dn aliment;, ix. 1 5 merks ; for which fum they decerded. 


deen e, Gfafll contra the town of Forer. n Abe +0quſe" nc 
"i 84h" December 1 10, about alimenting 4 Plifoner, { £ 

2 -Glaffil; ehe etediror; «being at Bonden, the requifirion e nis aur at. = ä 
_ 5 Was ſfficient.;. and? what, by" the gad act 1096, the magi ſtrates : had a diſcre - „ 
eſonsey power, either to retuin the priſoner, though not alimented J  _ 
cr tert Kim ar Rberty, the words being conoef in pormiſſive terms; e cen be 
eiſum to them ze ang ee eee eee the royul burrows, te | 

tem of the Aiment⸗of poor priſoners, they car venounce it if ihey pleaſe. Since 949 
En ine, Darhame, by deceiving the keeper, havin | made. his: ' eſcape, :Glaſfils and Haw 
horn porſue-che rown-of Forfar, in 4 fubſidiary g jon for paymem dne debt. Aliedętd, 

This being en de, deli, it muſt be ſtrictiy interpret agalnſt the put Jandfavours  - _ 
aby for the row! fot he he had eſcaped, yet they can never betliable, for it was Tal 7 
s eicher te detain him or ſet him go. For though you ones ſent him ten inge Ster-. 
ing pet chat was ſpent many months ere he went gut; and yoh fafling to ſend more, we 

were not obliged te keep him any longer, but migin by the a&t diſmiſs him when awe. \-"Þ 
_ - "ſed; und ditediwo'cdſes, 4th February 1669, Baitld/contrg the maꝑiſtrates of Elgin; and 
—_ February 1674; Bairn eonmna the xown: of Calroſs, and dhe maglſtrates were loilzied 
1 both. Anſwered, Whatever power they had to ſet him at liberty, yet they did not uſe 

N r the trarb'is, he begun fled his k | whom chey impriſoned for his 'negligence, - A 
they ought to have done it in a legal way by'a Judicial-a& of then town council; ordainingg 
bim to be ſer ot, in regard the crediror did not dliment him: But chis they did not. Added 
ſo fecerunt id-quod nun pptuerunf. et tion fecerunt quoc jure facere ikea”. The Lords dy'the 
plurality of one vote aſſoitried the town, and found chem not liable. 95 | : 

i December 4 4. 1711. Adam Gray feuar:in'Dunſe; being debiter to William Wiler flelber 
5 there, 1 in L. 457 by bond. '2Nilber;/ in bis teſtament, nominares William Cockburn of . 

_ " Eaiſtiva, his exe cutor, and amongſt-other legacies he leaves and bequeaths the faid L. 457 
bond to Wintam Gray, ſon to the ſaid Adam, and aſſigns him ſpeci toit. Cauldra con- 

Arms the teſtamemt „und charges Adam the father with horning to pay to him the ſum of | 
te bond; who gives in a Semplaint to the Lords, that the horning and charge was moſt — 

4 uhWarrantable: J for in gtæmio of che ſame teſtament making you executor, is my legacy in- oh 

-grolſat, o voa cen never miſken it, and was in Peſfima fide to ſeck it up, when at the fame 
4 nt E-coutd force you'to give it back again, nom fruſtra petis quod mar ei reftitururus : 
Wir" had had been in à ſeperate codicil, yoo-might pretend ignorance; but being incor- 

| 4 W re with'your own'right, it makes you inexcufable: And as to general legacies, though- 
_ -,exEcmors may uplift them, and the legators are to get them ab ejus manu; but here it is 

ſpeeſal of an individual ſubject, the property and dominion is directh/ ſated in the legatee, 
that he can fei vindicatione recover it: And as he has the incammodum if the ſubject periſh, 
der the debtor turn infolvent, he has no watrandice/againſtthe executor to make it up, but 
x periſnes to him; ſo he ought” to have the benefit of enjoying it free of all defaulcation 
of abatement, except in the cafe where the inventary is exhauited bytebts: And it was 5 
both ihegal and unjultifiable in him te charge for the debt, when he He he was obliged 
by the defun teſtators ofder to deliver up the bond: for where one legats to the debtor 
|  », hinifelf his own debt, chat is called legatum tiberationis © but when he lea ves the bond to - 
be third! party, it's: called legatum hominis. See alſo the devifion-2 »t July 166 Spreul contra 

\  Marn ye . Anſwered for Cauldra: the executor, TG 4 have done yo wrong in charging you, 
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. wn d, 7 7 not e 8 epa 
4 5 5 Li | L 1 as well as the cial Jegator, and that the power M cumulatiye,. 
, ©. , The (pen fe- had ben acceſs tat n his 
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in thie alte zend Was not removed ſar 4 


” = name, 
_ - tribute; the-effects to all 9 h 


nx TY and if e e a/perith abs; 


. ret i . pity Nr Me Car _—_ e Per f dhe, Brit houſe of; Commons, ; 
and Ag tee on being a Sather (asg gd, epaſkat). wana could. pals, againſt bim daring | 
1 8 the wh; + of parliament and therefore, led hex might be er breach of 155 * 


. F antl pro lempare paſt From: Mammoir. aud Marg out. his. tract wich this 
. . e wat expyed-ompngft the Lon, that dhe Pfvisge being gerſooal, ie could 


dhe minor 8. rell itution will not extend to the mejor; and even {6 with, a Wike and her: dau 
uc0onerz. and ſo 4g caꝶſerij bus gju/dem ſitii Others argned, that tha, two were cotprincip! 
tte clauſe of regiſtration one N individual act, and could not be divided ſa us tobe re- 


Warrand. But guat, Might; he: not, er diſcharge. one of the correi debendi and 
inſiſt againſt che othe 
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of Kirkcudbright, to the Marquis af Annandale, as Steward thereof, and n fee aud emalüment 
1 due toſthat office ; and the tenants being charged to pay them, they geſe in a bill of ſaſ· 


4 nous apd decayed 5; and-ceſſante; ve 2h the. duty muſt ccaſe {u/wered, This is a fee and e · 
py ————_— due whe heritable ONE Ave of- 


I” 1 * 1 Flieh, „per. 
N yill — ang therefore. pn mult _ . 
it, jn, 19Mc, Mill-che, event, rell;how far ic will;be; free, 1249) L not; being. a depender. on the 
naaſe, cangat bg wo ſupmarly,conveened, on, hill. ,16 Thought the 9 45 
gught 
eee 
wit per PRICE; ir ee And at. 
| ans ſaſpenhon t And; therefore they: ordained Gray wo expede 
a. ſaſpen n, without either caution eee world b ing in the ee 
the charge Was e N 1 el Tas TS 1111 . 4 Nd 435 RR 
December: n5 +3314: Swimog and 4 ura ell, Mr John Bonsr of Gregſton 
pak ary F e 7 — a 5 
e Mes Well ef Lockiebank, being bis tutor 
is. Ireen {3 of. kin to, 4. brother, and by. 
Jhare.:- Mar nap-his Giten being, cually, aver, arathe pad Baile Sin- 
e Maxwell thy pier, e e for ONE Mledged, Thar 
_ Mencrief of Mornipaws as-neerer.in oed, hes'reduced mA TN fand gar himſelt inſtalled = 
in the. office, axmarked fuprs:16th and dib February, +7404 Sa be ebe Fance perſon 
are the direct partiog-you gughy, ze hurſue, for. L pay afted: Meter st he time, and am 
nowekauctorate z and though + uplifted-iz, get the. office was in Hregſtos s petſon and he is 
tie trus contradicter;:: eee Zeiten accauatable; 40. him, and de falio | 
, _ ir ont upon his fairs, and am ſuper-cxpended,.. N fo Hane weren on in my own 
hands til um aceouny3 be cleared: And you are te blame for ya 1 ponies ay Y 
" paying when the edi of excecutry was knyed ; far ther Fan og aye: 
V malverſe, but, only becauſe Morn 
d. Wheatinfanss. of furions, perſunf are confirmed executors, the 
at ther atench aye.truly,che alice and ad e eee e 40 dil. | 
hough he be now funde, yer he jotromined, 
and lo.ought Jaſeeftinw pofiters munus3. and he, cin haye no achſon againtt. the fatuous 
man ſeving ee vox. laſtruct e Joh San 30 and lach are Pu: J 
lads in*quantamJoaupletiares: Feli ſunt, and. ne. farther 4 and-thuref dre he if under the lame, 
abligetion 40 gam. ig the neatell. al en at; pry been, ag 1 7 Shed 
the idiot fat 
agu and Vinnias ad 5.4. Nei, ditt hit. 


ant of diligence, be, ® 
wg gr ew Mr 6:25 Did 
(a2. L6 £: 18. here gautjoner in; che teſtament) 
beg 15 Vligationem, on. confiſtere, - 
we: 00 ,aGion,agamn(t Leckic- 
vi ſon 9.094 IE this. PF elent 5 
2 ns ja ho „ 


he Os But. others faid;; 


that title yplified: the 


609%; 3 mo ws Bien. . 
ſerving that the clauſe of regiſtration. run 


uefuſed to: 
e the; el 


;to the, 


xate:the:ſames' Whereon--C Lords; 
agaiolk che" en 


2nd deglargd: he rad, n ane 


nat cover nor protect another not pris ileged. even 46 A minor and. a major RRAnting a bond. 


* and 
giſtrats ageinſt one and not agaiuſt bah s Andite regiltrate it ſimply. ageinſt one wanted - 


and if the paſſin om him pro late et n meh have the. ſame 5 


1; December 19. 1711. There being. a duty: of; ſome. mart, obi, payabie out of the bell 


ſion on thir reaſons, 100, That-theſe kye were due to him a6 keeper. of the caftle of 
Threave, and for maintenance of the gartiſon kept there of old, Which is now wholly rui- 
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ory. 8 and; it et e no. ER add be rattle be Rating vi ws. 
kd $ 8. e qubt-warde and conſtable fees wete originally due for ſecuring the 
Se the country; and to defray che King's expence at table when he came in circuit thro! 
the ſeveral ſhires, get now they are become à part of the ſubjects pr ropert 7: and the ſame 
. objection having been made: again ſome Rains and chſvalites; payable to che oaftie/ of Loch- 
maben, \ ak -rdinous, it was. repelſed. zo, Alladged, Their: ies held their lands blench - © 7 
of the Queen pro. yr, and fo thir lands cannot he burdened with this duty. ©" 
—  hongh. We in your charters, yet it is in mine, and confirmed.by immemorial ase 
' on. The d reaſon was, the manner of exaction is moſt ill wala. abuſive; for 
officers come, ekacting crowns and halt-crowns:of ſome, and dan Anſwered, RE 
The complaint is calumnieus.z for the way of uplifting is, that at the -Mithaclmas: head. = 
court intimation is made judicially, that they wa meet and -Rent-themſelves in their pro- 
portions, and bring them ig: ee the ſteward.  2de, if there were any extortion, let them 
complain to the judge competent, and they?Il be-puniſhed according to la,. The Lords in 
reſpect of che poſſeſſion ( Which was har denied) refufed the bill, reſer ving to them to get the 
way of uplifting it better regulate. Af the poſſeſſion had been controverted, the Lords would 
5 _ certainly: have” paſſud the bill, to the A DO it. got be PROF. but there v uſe for . 
e. the: on not heing denied. n 
Eodem die. The Duke of een, h x Jaan” ara ln A Al . 
| e of Ardincaple's. right to the heritable: bathary of the regalivy of Lennox, and eraving - 
_ -certification'3-it was. eHedged by the defender, the writs inſtructing my right arc in your | 
© »own hands, and refers the havingts/the Duke's oath. . Anſwered, A my Writs, 
and on my word of honour ſhall 5 If L can fad any thing can prove your alledgeance. 
| Replied, Though the privilege of the Engliſh peers be communicate to +the; Seors, yet nen 
| nfl this is one of. them g for whatever they may plead in what we-calloaths of calumny, Fo: 
we not where it is deciſive of the point referred chereto. And it is certain, before the 5 8 
IInion, our:peers. enjoyed no ſuch 8 aud it mut be inſtructed chat the Engliſh:have 
4s and there being application made to know their cuſtoms, no ſatisfactory. anſwer can be 
obtained. Aud the point has been ſeveral times tabled, and debate before the Lords, 
and now t can be no lenger. delayed. And the Lords found in this · caſo the Duke be- 
boxed to give his oath, being an exhibitien on the matter. If the | hoſe: of Peers in 
1 England ſhall declare otherwiſe, the Lords will readily , tol'ow- their determination, after 
| _k Guns 1 know! me by ib then ey FINGER de blamed ⁰ fallow them: Termer laws and . 
1 oms. Bb | 
1 December 3 wi 1711. Bae mh. the Eafl 15 ae The Viſcount af ; 
"ls as proprietor. of the barony of Haills, purſucs a reduction and improbatton againſt the 
vaſſals of that -lorgſhip, and particularly calls Sir John Dalzell of Glennay, for his lands 
2 Kirk michael; and after the terms are run, obtains à certification, for -Ropping whereof 
he made a partial production. The proceſs having ſlept for many wears, it is at laſt wa- 
_ tkened by Sir David Dalrymple, laſt purchaſer of * Thee lands, and eraying out his certifi- 
cation againf the Earl of Carnwarh, as repreſenting his grandfather, in reſpect the writs 
then produced were taken up again, it was alledged, no certification, for your. title is pre · 
foribed, in ſo tar as yo had taken no document on it for 40 years preceding Kingſton's 
eitation 3 and 0 by the act ef King James III. it was loſt: nor utendo by the negative pre- 
| ſeription;”. Anſwered, Not competent hoc loco, but it ſhould have been oponed in initio li- 
tis ʒ all objections againſt the title muſt be before the taking of terms: Ne ither is res integra, 
the production being taken up, and till theſe be again in the field, 1 will not debate my 
title; you muſt 6r@. put me ia ſtatu guo. ade, Alledged, Your aummons is expired, not be- 
ing rege wed every ſeven years, according to. the acts of | parliament 1669, and 4685. An- 
ſwered, Theſe-citations'for interruption are only required where a proceſs is raiſed. and not - 
inſiſted iaz but here it was brought the ſength of a certification, after which it laſts fort 
yeats without neceſſity of a ſeptennial . The zd defence was, that your author, 
Stewart Eon of Bethwell, had no more by his gift of the Hepburns forteirare but the 
hands holding ten, and redeemable, of which kind Carnwath's lands were not. " Anſwered, ' 
This reſtriction! is taken eff by : a. poſterior charter in ample and. comprehenſive form. 
| 440, Alledged, Nour ſeiſin is null quoad:my lands in Dumfries: ſnire, becauſe neither regiſtrate 
in the genera] regilter, nor in the particular one, where the lands lie, as the act of par- 
liament 164 anent regiſtration of ſcifins requires. 4n/wered, The haill Jands deing united 
in the barony of Haills, and a ſeiſin taken at the ca'tle and meſſuage thereof lying in Eaſt. 
Lothian, being declared to ſerve for the whole, it was-ſafficient to xegiſter in the books of 
that ſhire.” - Replied, We muſt diſtinguiſh betwixt the taking of the ſeiſin, and the regi- 
ſtrating of it; for though the ſeiſin — the Union comprehends all, yet there is no ſuch in- 
dulgence for the regiſtration ſuch fictions of law are not to be Eten And by what 
rule can a purchaſer of lands in Dumfries be abliged to ſearch the regiſters of Eaſt-Lothian, 
"mor; {Mags en of Frag” or and there Ang: no law pointing me more to the __ -- 
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D. N n nullit eig, 0 5 
-_ - duces done in your own eee Mackenzie, i ll of yp that act 17 | 
delt, this nullityiof not due regittration is oniũ competent to him who produees à right to 
_ - . the ſame lands; and h he ftarts the -queſtion;/ weve" the ſeiſin of united lands mould - 
de regiſtrate ? Tet he infihysdes there is no dacifion"in it, and it 58 fur fern to you who = 
Produces nothing: The Lords were clear, that the three lalt defences were not competent 
„ mga production, but cheided on the firſt of preſcription z ſome thinking it might be pro. 
pPoned in any ſtep of the pioceſß ; but the plartlit found it not (receivable; after extracted 
. = and conibanidg aging he put 026 e _ fare ſtate he was in, by repro. 
1 8 cing the papers taken up; and then he mighe be heard to propone preſeription or any o- 
 _- ther Wen in fauſe,” at the diſcuſſing of the reaſons of weben. 9 al ſeeing e 
5 4 ee, hitherto been-quurtelled „ HD on Ee ogy 
4 ,nDecembern1. 17007 Me Burnet, "Gordon: an Skein; ehive: {far urgeon-apotbecaries. in 
1 Aberdeen, uling⸗ likewiſe ile trade of merchandie hg, the Magiſtrates av and Dean of Guild 
don veen chem by the Procurator - Fiſcal, and fine them in L. 30 each for contravening e 
ſtatutes: of the /bbrgh; prohibiting any erafiſman to metehandire till he renounce his trade: 
Wich decrees they ſuſpend, (as mentioned fupra 3d January. 17 71% and taiſe a declarator, 
| that they being burgeſſes and not incotporate. into a 2 af the deaconries of rradeſmen, it 
: was lawful for them to export and import, as any guild-brother might, und the Mae 
_ _- - qught'robe diſcharged-ro -miolett or hinder them in ſo doing, the e ing for 
A .tibany and freedom. Allaugeu for the Dean of Guild, That the poli by and government of 
the royal borouphis. in Scofland bad divided the e6dſtituent members of their bodies incor- | 
5 _ , porate and politic, into merchants and trades, as' quite; ebntradiſtinct ; and the one not to 
ineronch upon the uther ; whereof there were many veltiges in our laws, und particularly. 
| the tach ac 1466, that no man of craft uſe morchundize- vill he renounce his efaft, with- 
out all colour or diſſimulation. Now it cùnnot be denied but 'chirurgeons and upothecaries 
ne and artifiters, © and fo fall directly -underthe; prohibition, az the dearned Benev. 
EL, -Straccha de Merratura very plainly diltingulſher' them; monrator 'eſt guy negotiationis ſeu 
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., <queſtus liciti caufa-frequenter.merces emit vel permitaty"41fi eas nen minutatim vel'anutata earum 
5 Jorma diftrabit 4 but he wh ras ſua opera in-aliam fermam radigit, el Ac eas vendit non mercalor 


_ feds axtifex Jicendus : And inttances: e. ui pharmaca tonficit Oy Must, that he 
„ merchant bot 2 tradefmin : and he deſigus tlie two capacities by -officium et artifi- 
ann e brings! home ſilk, wobl, marble, timber, and other fach 9 18a mer» 
| *chant; bat the weaver, wright, and maſon: that joins them together, is a tradeſman. Even 
|. _:{ahe that imports drugs, and deals in Hmples, s a merchant 1 but if he win and compound 

1 drugs, and keeps an apothecary's ſhop; he is a tradeſman, the/ altering chem by ſpecifi 
Woition, und introducing a new form and ſpecies, 'alters/likewiſe the employment. And it 
were Heregatoty to the eſtate and dignity of merchants, chat every tratjeſmun-might, at his 
own hand, Without competent ſtocks,” invade their-office; to the eproach of our merchants 
in foteign countries ; and thir nlarches being ſo w ely ſet by our: predeceſſors. they are be- 
come fundamentals von rangenda nun movents. Abd e Jumble the rwo. would ſtir up ſuch 
Jealqufies'betwixttheſe rwoigreat bodies of merchants and trades, thar, without either witch- 
Craft or ſpirit af prophecyz:one may eaſily foreſee what «confulion, tumult, yea bloodſhed 
Would ine vitably follow ther Beſides, thir men dan kcal of all othefs plcad their 
| [liberty for, by their burgels rickersdnd oaths," they are llenarly admitted bargeſſes in arte 
ua fautum modo, that is to ſay, you may practiſe cen, Pharmacy, che trades you pro- 
 feſs, but no more! Abd. it Were an inſolence to fotes the maꝑiſt rates to admit them guild- 
brothers ether they” will or nat. See the R gilde, 2ap.: 23. ges Burger, cap. 29. 
and act it 1487. Auſebered imo, Chirargery and pharmacy are rather ſclences and 
f been her of medicine than manual arts, and ſo muſt be deſigned a. famaſſori anaibgato; and 
22 ace none .ofirhe erected deaconties, and ſo muſt neceſſarily come under the denomina- 
tion of merehants: And as to the old acts of pattiament made iache iofancy of trade, they 
| ark now in deſuetude, when commerce is turned more diffuſ ve: und oùr parliaments at 
|  _ att became ſenſible of theiprejudicetour monopolizing, boroughs” did the reſt of the nation; 
ll. Aterefose by the Sth 1672, and 37ſt and zd acts 1693, for communication of trade and 
=; credit ng merchant· companies, liberty is given to the burghs of barony and regality and o- 
W 9 5 trade, they paying a proportion of the ceſs ImpK ed on the royal boronghs, who 
M pay the ſixth Profe all our taxations:; ſo thir apothecar es moſt oome- under the notion of 
| _ {he wore oTruers.” Likeas in Edinburgh, and:allthe: other royal boroughs, the apotheca- 
| ries: are reckoned with the merchants, which ſhews theſe old acts are no more in viridi ob- 
| Feen, '\Likeas,' they have been ſtented for their trade, and paid po un and ſo 
3 | 1 caunòt de-quarralled; and ſome have been advanced to the magiſtracy, and yet kept their 
| 
| 


apothecaries ſhops not withſtanding; and there is nothing but emulation and e in this 
Adebarmeht' Neeing the) have offered to pay in all the diiesa{$uild/brother:; uſes to give at his 
ee and at W and all the ee e as: anette ad mer- 
N | | Pr | * ns 
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01 8 rn 10 te be 
municating their priviſeges g yet at laſt the Emperor Antoninus, J. 17. D., de fotu bominum 


extended them to the provinces; and the whole Roman world ; and ſo did the Jewiſh re- 
8 public: to their proſelytes. *And their accepting burg eſt delete in ſus arte ſolum modo 1 
tur but only to licenſe them in ſurgery and pharmacy. ws 5 


| eee for id nom ugpe 
of dlc be ſician-pradtiſed ſurgery, as appears $ 7. Jnftit. de lege Auil. The Lords, b 

pluraſity, found; That e having accepted of bu 
5 I expreſs reſtriction, only to ptactiſe in arts ſus, the 'M 
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magiſttates may erect them into 
4 adminitkration and government; and the L 
magiſtrates to erect them unleſs they Pleaſed ʒ but on the 20th of January 1681, they, in 
imitation of the cuſtom of Edinburgh, did appoints the council to conſiſt, o parts / 
merchants and a 3d part of rfades,” * thoug| 
_ they ordained yearh 
dude unfree men! 


appears by a 86th 1426, that Deacons of trades have made factions 


and ſeditions in buyghe. and were therefore diſcharged and put down (as 10 * _ We 0 


Aud wardens appointed in their place; but afterwards they a were reftored w 
1 5 Eden 1 
deen, the Lords ſupra gth November 1711, found that Gordon and Bower had tight to 
vote in the election of a Regent, and ſo preferred Burnet. After which inteflocutor Doc- 


| 8 tor Middleton, Principal, Mr Black, Sub- principal, Doctor Urquhar Profeſſor of medicine 


and other maſters ; conipeared, and craved to be heard on the intereſt of the college, arguing 


; ſtrongly from Biſhop Elphinyfton's foundation, that though our princes might add new 
membets, yet they could not in prejudice of the ald founded ade give them a right of 
fſüffrage and voting” But the Lords having adviſed this point of 4 they, by plurality, 


\ 1 
NE 


be got for a few gilders : 8 ""_ at rt was png nice in com - 


In the caſe between Simpſon and Burnet, Regents of the r of Aber- 


rgels-tickets with 
and Dean of Guild might 
reſtrain and ſtop them from eee unlels iber renounced their trades. amo 29th 


Theke was a cibmewbat dernde. seie e Brontifland and the amn, 5 
8 marked at the 20th of of Parke 1 9, where: the ſeven trades in that burgh craved the 
eaconries, (as other towns) that they. may have a ſhare 
& Lords found they could not compel the 


they would. not give them descons, yer 2 CT, 
y viſitors to be named to try the ſyfficiency- of 1 work, and to ex. 


i found Bower and Gordon, by their patents, were intitled to vote as well as the old ma- 
Fade theadherents to Mr Simſon's election recurred to ſome perfonal bine; _ 


135 Io pu againit Gordon, Bower; and Burnet himſelf. And ie, As to Gordon, that he 
2 give 


a band at his admiſſion, renouncing his right to vute at any 


college ineetings. 
| . As it wes impetrate by threats and concuſſion before his kane, ſo it was taken 
off by an order of the commiſſion for viſitation of ſchools and colleges. The Lords found, 


_ whatever this bond might operate pro futuro when diſcuſſed, yet medio tempore it did not de · ; 


Par him from voting. 2d, Objected againſt Bower, that he had neglected to qualify him - 
flelf to the government, conforarts. the act of parliament 1707. ' An/wered; The alledge- 
ane is calumnious; but ee ir were true, it is not relevant till it be declared in a proceſs 
againſt him; for he is in poſſeſſion, and holden and repute is ſufficient to ſuſtain his vote, 
even as all the deeds of Burbatius Philippus ſtood 

| Provor. © 3110, Objelted, That Mr Burnet obtained the lurality of votes by corruption and 
undue ſolicitation; for, 1me, By a letter of Mr Fraſer, one of the electors, it appears he 
acknowledges hispre-engagement to Burner. An ered, Simſon ſhould be excluded from 


begging his vote; befides; pre · engaged -ſgnifies'no more than I think Burnet in m 
Judgment fitter - The Lords repelled both objections made againſt Bower and Fraſer. 


Them they condeſeended on ſundry deeds offering bribes to procure votes for Burnet; and 


though 2 ſlave, J. 3. D. de officio 


rope ning this exteptione doli 4 for you elicited this letter by one you wrote to Mr F "Taſer, 


| particularly; that one Captain Stewart offered forty guineas to repair the ſtructure of the 


| eollege if they would prefer Burnet, and qualified Burnet's knowledge, that he was preſent 
im ene room when che offer was made, and did neither contradict nor reclaim; and is ex- 


preſsiy prohibited by the foundation ſtarures, quod fi pro quotungue munera vel preces inter po- 
nuntur deternimus taken inbabilem, under no leſs terrible commiriation than ſub pæna dam- 


. utiouis #terne, ſuch ructiees being contrary to the very light of nature, the principles of 


the divine law, and common moral honeſty, and God forbid any judicature ſhould give the 


__ leaſt e or countenance theretb. The canon law is as peremptory as the foun- 
dation is, for QI. 4. & 5. cauſe 1. in ada parte decreti Gratiani, he who enters by bribery 
1 clared ineapable, though e without his knowledge, cavendum et ſummopere ſtudendum ut 
"2 Law per Simomacam barefim regiminis locum obtineat quacunque faZione, callidate, premiſſione 
e dativne per ſe vel aliam 2 perſonam. And Lancellotus in bis inſtitutions confirms 
the ſame 3 Find this would bold even with us in the election of members of parliament. 


5 Anſwered for Burner,” Theſe are but amuſements and ſtrained inferences to + buoy up a ſinking 
cauſe; For ſuppoſe an hundred offers, (though; nothing more ordinary in competition for 


5 2 yer” if done Without my warrant or knowledge, the moſt innocent man in the world 


yea, the enemies of à candidate for 


r money in his name, i that were enough to put him by the cuſhion; neither can 
1 : © 08 


an office have no more to de but to 
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it be prover vw * a are Nine Fer ann e 1 1 1.455 . 10 2 
77 es 10075 agel & un teflis eft:nullns 16ſt. Vet it was thougüt id ſuch occult aims 
4s i gone in adultery) aitumulative adminictlating:;proof would foffice, though they did 
„„ depone as to the fame individuul acts, hut up 
„ prelence in the room would neither: import his Knowledge: nor conſent 3 fot in a crowd. of 
many peoples ie * eſcape his heuring; and therefore thought it eauld only be proven 
* Noe e ough it was urged this/was to cauſe him ſwear in propriam tur pitud- oy 
„ _ Bot- this point not being · fully clear, it was referred to the. Ordinary. te be farther - 
=. keard:; It was farther aljelted againſt Mr Buraet, chat he was incapable, being wbolly ig - 
\ '  ,  - Norant of the Greek tongue, Whien philoſophy profeſſor ſhoujd perfectiy know. for 
Ariſtotle and others; but ebenen. 3 are ˖ . not e op the 
Lords; e 29thÞ6b.' 17 12. . {SET 2 e 1 . | 1115 #1 INTL Fit | 
| December 22. 1714. 'Theideceaſc 8 Garncey af Phingven,: ng;tutor. to C "TY 
REES | alias Blair-of Kinfauns, his nephew, and likewiſe having married him, to bis kane. Sq: 
,_ fo beingdebtorto him both in his taror and is tocher, chere is a proceſs of 
' _- compt'and-reckoning intented at his inſtance ogainſt James Camegy now of Phineven, who 
| _ pfopones eiter upon a, discharge granted by you'to my father, not only of the tutor- 
a cccompt, but Mkewiſe of the tocher, exrept 1. 4000 Scots of it acknowledged 40 be yet 
dcwing; which: made Kinfauns repeat 4 reduction and improbation 3 led of, - | 
5 . diſchutge/ as falſe,” and craved Phineven to abide at theaverity thereof, who“ offer 
ec to abide qualificate by it in thir terma, that he found it after his fathe r's, death a- 
maongt bis pepers. But the Lords irejeRting the quality, he abode at it ſimply, but 
ES. Protetted he might be no farther liable, than as he Who zit in manner tore · 
fad. Then Ninfauns; inſicting im his articles, offered to prove, ima, Thst his uncle, 
„ Phine ven, "on his deathbed in March 7 was oft heard 10! regret that he had not cleared. | 
his conipts-withKinfaons his nephew. Nate, The date of the diſcharge. is jolt; three days 
before his death, in which ſpacecit was irnpeiible; ſuch a4ong. "eonipt-could-be:caded With a2 
aping man. 2dv, After his death bis writs were" viſited and in ventaried, by order of the 
8 merkten ef Edinburgh, and no fach paper found. though it was pretended it was in 
85 his breeches. 30%, It bears to be ſubſeribed before two v itneſſes, George Wilſon. ſhormak er 
SE”. Edinburgh, and g ohn Morrice merchant there, whereas no ſuch: men can be found, or if 
1 There were ſuch men, they were dead long before March: 150% che date of the diſcharge. 
3 Alledged for Phine ven, clear -and full diſcharges are not to be taken away by ſuch. lean, and 
' , . Hender preſumptiong. There is nothing more frequent than on proſpect of death 10 clear 
aceompts; anti it is no wonder the diſcharge was not found at the firſt. for chis ſetvants had 
rifled his pockets, and after great pains the writs were rocowerech: And as to the 34, There 
is no uſe to inquire and ſearch after witneſſes, When: the writ is holograph, all wrote with 
Kinfauns's own hand, and ſo is good and probative. without witneſſes ; for eee 
utile per inutile non vitiatup, 21" non':/dlent" quae abundant - vitiare ſeripturas, I. 94. D.-de reg. 
juris: Likeas, Spottiſwood voce Improbat ion, le exactly parallel in 1583, here one 
Maxwell offered to improve the Laird of Stankie's' teſtament, per teſtes inſertas, and the 
_ witneſſes deponing they knew nothing of it; yet becauſe che teltament was holograph, the 
Lords ſuſtained it, and affoilzied from rhe 9 — for guet um ſhall we examine 
woitneſſes, when I paſs from chem and can chp away their ⸗ names and ſobſcriptions, andhyet 
the writ after: all ſnall be good, 2 ed, Whatever was the: validity of this diſcharge 
without witneſſes, becauſe. it dn raph, Land which is even denied) yet you having 
ad majorem cautelam, adhibited them, if their ſubſeriptions be falſe, the. diſcharge can never 
ſubſiſt on the bottom of its being holographʒ becauſe you-have not reſted on es yourſelf, 
ö and by adding falſe witnefles you pu have dba the'whole-writ:z For falſeh be per- 
Ss. petrate four ways. ' 1m, Sckipre in a falſe forged writ: 240, Bieres /m folo.tefe. 31a, 
1 Vs in producing and founding on a falſe writ: And 410, Fa c ro, in falſa moneta vel men: 
1 ſura. And thie firſt three are all to be found here: And the lex Cornelia de falſo, reckons 
ili he ſpecies of this crime, to be not only delere, mutare, ſubſcribere,. but likewiſe: addere vel 
|  ſubjicere, as is here: And Menochius de preſumpt. ſays a falſehood, defect or nullicy in 


F\ 


Li 


P 
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any ſubſtantial part influences: the whole writ « And the Lords in chat famous «caſe Fleming 

and Nimmo zoth February 167g. found though a writ was halograph, vet having witneſſes, 

it might be i improven.; and on adviſing the teſtimonies they fouucl it nall and improbative, - 
though not amounting to falſehood : See alſo 22d February. 1-696, Annes centra Gordon. 

And as to that od practie cited by Spottiſwood, the witneſſes at maſt was but a non memini, 

* and ſo the Lords juſtly ſuſtained the teſtament, its being holograph not being denied: but 

wWwWyhere a man tampers by adding falſe witneſſes, though the detd were never fo true, it is 

Juſt he loſe the benefit of it. The Lords before anſwer ordained the wit neſſes, if on life, 

to be examined on the verity of their ſubſeriptions, and all other trial and expiſcation to be 

__ _ «caken for redarguing the truth of the diſcharge: But like wiſe allow Phineven to prove it 
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ſortifying the diſcharge. For the Lords thought it their duty to inquire into ſueh ſuſpect-, „ 


ed deeds, though parties mould lie by and colſode among themſelves. 
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December 25. 1741; Sir Archibald Stevenſon doctor of medicine, being doubtful of his. f 


8 . 


ſion George's management; ang he having offended. him, by marrying-:withour bis conſent. 
be makes a tailzie of his houſes and bonds, 'whereby he cpnſtitutes his ſon only hfcrenter, % „ 
da tid his bairns flars, and failing thereof, ſubltitures Doctor Pitcairn and his children by his i 
daughter Eliſabeth, and gives the cuſtody: of the writs ta the Doctor to be delivered at the . - 
_ ' - fight of Mr John Buchanan and others.” The debtors ſhunning to pay the annualrents to 0165 
| George; he purſues the Doctor for exhibition and delivery; who alledged, No delivery, for For. „ 
miy give them up for a ſmall thing to the debtors, in Prejudice of me, the ſubſtitute, but! 
ls am willing to concur with you in the diſcharge;-and if any refuſe keeping the money an 
longer, I mall make the bond forthcoming on the reimploying the money, and ſecuring it 
in the terms of the taizie. Anſtwerud, The writs are abſolutely mine, in ſo far as I hre 
the liferent, and my bairns the fee, to whom I am adminiſtrator of the law; And they being 
ve in number, you the ſubſtitute come but in ſerto loco: and is it either ſenſe or reaſon that 
Fou ſhall lock up my writs in your cabinet, and ſtraiten my on and my family's aliment? . 
Which were to render my father'sdeſign in giving us the liferent and fee wholly uſeleſs; ane 
if I were fo fooliſhly'mad as to gift away my childrens means, yet there is no fear debtors e 
wWoold comply, ſeeing you have ſerved an inhibition againſt me. The Lords found an eaſy 
|  - remedy to falve both their intereſts ; for they ordained the bonds to be giren in to the 
kregiſtet, and either party to take out extracts on their own charges; and as to the diſpo - 
ſitſons, charters, and other writs,\ they appointed them to be inxentaried, and an oblige. © - 
ment in the tail of it to be given by the Doctor to George, his brother-in law, to make 
them forthcoming, when he has any neceſſary occaſion for the ſame, Where arties are 
caſt into a communion by law, as lei portioners, the eldeſt has the cuſtody of the writs 
| under an inventary and obligement ut ſuprg. In conventional ſocieties, he that has the greateſt 
inrereſt claims the cuſtody of the papers, common to the whole. See Dury 14th July 1638, 
Denholms; where the Lords, ordaining the eldeſt fiſter to give tranſumpts to the younger, 
though one of them bought in all the others ſhares, yet found the primogeniture gave the 
preference in keeping the principal original writs; but ordained the tranſumpts to be taken | 
on equal expence. Where parties agree, there is a fourth way of accommodating theiet i 
_ . - differences, by accepting notorial atteſted doubles collated under two notars hands; and 
which ivſometimes, for the more ſolemnity and verification, atteſted upon oath, and ſom - 
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times it is done without it. 
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December 26, 1711. William Hamilton of Monkland was forfcited anno 1673, for his 
|  " acceſſion to the rebellion of Bothwell bridge, in ſo far as he ſent turk ies and other victuals 
and proviſions to their camp; though he alledged he was forced, to ſave his lands from 
being plandered; and his forfeiture being gifted to the Earl of Melfort, he cauſed try at 

Huis Lady and friends, what they would give for a compoſition; and their utmoſt length 
_  *, being L. 1000 Sterling, at v4 Orbiſton and Wiſhaw were prevailed with to give 40,000 
merks, and they took an aſſignation to the giſt of forfeiture, and put in one James Black ro 
be their factor, and entered in poſſeſſion anno 1686. On the revolution, Monkland not 
A only got his doom of forfeiture reſcinded by the general great act reſcifſory in , 1690, but 

Faber obtained a ſpecial aer reponing him to the bygone rents of his cftate,. preceding 

168g, againſt all intromitters, only burdened with the payment of the L. 1000 Sterling 
Monkland's friends had offered to give. But he dying, and leaving his ſon minor, the 

; - proceſs againſt Orbiſton and Wiſhaw for reſtitution. of his rents ſlept, till it was of late 

 _ wakened, Againſt which it was alledged for Wiſhaw, That truly his meddling and inter- 

poſing was in favours of Monkland, without any deſign of profit, and he was always ready 
.* to-compt for his actual intromiſſion; and to ſtretch any farther is odious and unfavourable. 

Anſwered, He had proven the rental, and their entry to poſſeſs, and under whatſoever 
notion or capacity they fell to be conſidered, they behoved to compt to him con- 
form to the proven rental, whether they called themſelves bis truſtees, or creditors, or 
aſſignees to Melfort the donator; and as he would have been bound to compt for the whole, 
ſo muſt they: Which rule they did not ſtretch any farther than in the terms of the late 
. act of ſederunt, aoth November laſt, that he may give in a charge againſt himſelf, that 
under certification if it be ſhort, he ſhall be liable in the double; and in his diſcharge all 
legal deductions ſhall be allowed, as ceſſes, miniſter's ſtipends, depauperation of tenants, 
waſte rooms, c. and to reſtrict his compting to actual intromiſſion were both unjuſt and 
_ _ ridiculous... For ima, It is contrary to the expreſs terms of the ſaid reſciſſory act 1690, 
hich ordains all who obtain ſpecial acts not only to be reſtored per modum juſtitiae, but alſo 
0 get repetition of all bygones; and on that very clauſe did Jerviſwood recover from the 
Duke of Gordon, and Marchmont from Seaforth, all their bygone. rents. 2do, All law- 
ers, and particularly Antonius Mattheus de criminibus, agree that the natural effect of 4 
_ reſtitution per madum juſtitiae, is to repone them cum ompy cauſa, 30e, You can be in no 
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„„ Me et chin an pads -6t appriſer,whi'6nt S — poles, wot muſt cot 
E compt fot the whole, unleſs 5 tete that they were Aber "Even 05 155 having 
. dome in the Yonator's right, and entered ts the houſe and vards, even to the carrying away 

1 of the kitchen chimney, and tö a\ rom ſcucus polſeſſion over all the barony,” getting more 
1 5 of Teſs from” every tenant, you malt compt for the whole ; ſeeing it is not pretended That 
1 1 lady or relations had intromiſſion Wirk 2 fix xpence, 0 that he was mtcrrupted 
|- - them or any others m'the peaceable po Neſſion vill 53175 dhe resolution: And our law has 
"== . ever ſuſtained the entry td poſſeſſion 7 1755 ſufficient to make them compt for the whole, 
1 bile debatmemt be proven; as is clear from Stair lib. 2. tit. 1. $43. and from Dury La 
January 1630, Hunter contra tenants and Hardy, _ And Hkeways from Spottiſwood voce 
= demoving, und voce Poſſeſſion, where poſſellion of a part of land validates a bale infeftment 
| ag 5 5 0 u the whole, being unum cominuum tenementum ; and in a caſe berwixt Merchiſton and tbe 
3 gobdman of Wright'shouſes, 'by apprehending poſleſſon of a part of the teinds, the purſuer 
a fullſe in poſſeſſione tutar um decimarum.” Neither does this go fo much upon the head 
. of * ought and ſhoald”, as that their uplifting a part preſumes Mir intromiſſon with the 
a unfeſs they tell who got the reſt, ſeeing no other had a title to uplift but they. Re- 
 Phied, Their caſe was carefully te be diſtinguiſhed from the donater's;; for they were afligneys 
for an onerous cauſe, and now after twenty years could not pive that ſatisfaction Wemag del, 
= but were willing to compt to the ütmoſt penny teceived; and no rigour | of law can_feek 
Es... "ae e tlie act ſpeaks of compring for intromiſfions; ir muſt be "underſtood of | 
. actuel intromiſfions, that being the nine grammatical ſenſe. of the word, and not to be 
trained to remote conſequences.” The Lords thought the'caſe new, and would Yor. fum- | 
e's, wur detetmine it on the debate, but ordamed the parties to norm. 
Ho. . Tidem die.” The Earl of Leven contra Balfour and the Laird and 5 ad Ballo. The 
3 lands of Ballo holding. ward of her Mazeſty, and the heritors having granted infeftments 
| -of annualrent above the half; baſe” and ünconfirmed, the Lord Levin takes Ly ift of 
ntion in *Moncrieff of Mornipaw's name, and porſues a declarator. Kean 
it Was alleged, That one of the deeds, inferring” the recognition, was a bafe 
= dane .f 10,000 merks, gran ed te my Lord Mclvil in 1653. to whom the Earl was 
| their; and though in the uſurper 
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time theſe caſualties ceaſed, yet after reſtoration. of the 
Ce”  etnonarchy'in #660 they revived, and you-ought'ro have confirmed it; by which the recog - 
+ nition was through your fable and negligence incurred, and-probably kept baſe of purpoſe, 
r Intrart ex tua culpa, and was fo found by The Lords 2d February 1683, 
Buchan contra Forbes, marked by Preſident Falconer, that his own baſe infeftment neglected 
40 be confirmed by him, eohld nt come in compute to make up the recognition of the major 
DEC. part, rhouph it might have been a ground of recogmitſon if a third party had been donator. 
3 . e 1 Leven had not the right in my perſon, but only ſucreed to it as heir, and ſo 
E - mothing can be impated to me: "Likeas, confirmation might have ſaved the right, but not 
_ :Ftopt the ineurring and | recognoſcing! of the land; and ſo the deciſion does not meet. Then 
_ 24v, Alledged, Your grounds of recognition are preſcribed wank poſitive and Megarrut : For 
_ © "they being dated in 16; 53> and at ah not till 1694, and your declaratoranany years after, 
T0 the caſualty of recognition was preſcribed non tende, not i= elated Withim the forty | 
. -. * having, poſſeſſed the lands, either by myſelf, or creditors driving rights from me, 
| All that time, and never interpelled by yopr citation in the declararor till rhe forty years 
were expired. Anſwered, Thir lands holding of the crown, its caſualties of ſuperiority cannot 
| -preſcribe becauſe by 14th act 1600 the negligence” of the Queen's officers cannot prej "= 
JJ Likes annnalrenters, though they may poind the ground, yet they do not properly 
. and fo the paying thir annualrents can never ſtop the recognition. The Lords read 
* tte act ef patliament 2617, anent preſcription, and found jt ran againſt the Crown as well 
. sgainlt: che fubhects 3 and therefore found it relevant to exclude the recognition, that 
— fotty years had run from the date of the baſe infeftments, inferring the recognition, to the 
750 .crailing-of the declarator; and that he, and others deriving: right from him, had poſfeſſed the 
lands free” 'of no" boch elsim, and ſo. the caſualry” was. prfictibed... Vide 19th F R 
| eee 7 
Before the dtn, theſe; abies of ſap aperiority were mach gated; and Craig is 
6 blawed for favouring them too much, and yet he oft. repeats that rule, mitjores pang nobis 
* 5 Ren | Placuerunt ; but ſince 169% the Lords have been more ſtrict, and retrenched them 
„„ 1 Celendet of Craigforth's declarator of 7 8 againlt Mr Alexander Higgens, 
and other like caſes as they occurred. | 
Vinh December 47. 1711. Robert Pes Gee, and Ant merchants in FT Re Ie having fitted 3 
„ © out the- ſhip called the Virginia, with A cargo of Scots manufactories for the 'Weſt-Indies ; | 
bo about the Orkney iſles the is attacked by a French privateer, called the Pontchatrain, and 
taken; but the merchants ranſoming her with 200 guineas, Jet the pirate took out a great. 
| ä of her loading into hi; on ſhip before he reſtored her. A ow days after this, Cap- 
3 dtn William Collyar, Commander one of the Queen's men of war, called the Mermaid, 
TTY Ca the . and took kim, and * him — prize: And di- 
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ill remained with Mr Stewart, and noweys acer 
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| HaQtor for Robert Baillie, (as the tack idſelf proves) and ſo the .cack-duty is your conffitu. 
| _ "ent's and net yours, which, makes that there can be no concurſus debiti et credits betwixt you | 


Pied, The tack- duty is pay 
have the ſole power to pfl 
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|" whoonly burdens him with theſe legacies; if he fuxeced to her by the diſpoſition: So the con. 

'  Gition not exiſting can never bind him. | Anſwered, This is the ploſs of Orleans, and whol. 
x diſtorts the clauſe whereby the diſponer's ente Toluntas/is evident, that her heritage ſhall 
| be, burdened with that ſum guocumgue modo her ſubſtitutes come ro the eſtate; and it js frau. 
dem legi cantractus farers to ſay I' repudiate my ſiſtet's diſpoſition, and enter heir ab inje}tato, | 
and ſo defraud and evite her legacies, The praetor was juſter than ſo: for he appointed: uam. 
Adi is teſtamento adiri poieft bareditas, ab inteftato non-deferiur 1. 39. D. de atq. vel am. bere. 


diate ; ehquamdiu poteſi walere teftamentium- tandin beres.legitimus non admittitar, J. 85. D. 4 


rc. ſo that entering to pollels as heir or apparent heir wilt not ſave him 3 for being 

2 pðoteſtstive condition, he may fulfill it; and if he refuſe then theJaw ſays, In jure = 
ti: receptuon off quoties per. cum eujus intereſt conditionem nonimpleri Jat quo minus impleatar, perinde 

Laber ac conditis impleta fuiſſer, quod #tiam'ad libertatem legata et beredum infitutionem perdy. 
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din. 261. D. de rg. jur. 80 that he may abſtain from the heritage and répudiate the 
ſlucceſſon; but if he intromit Wich the mails and duties as heir, he cannot tejed the bur- 
” , gens annexed to the diſpoſirion, but mult implement chem, and ſeeing he has granted a fac. 


5 tory and uplifted the rents, he muſt be liable, ' The Lords found he might totally abſtain, 


* 


bus af, he meddled with the heritage, he could not repudiate the burdens laid on it by the 
pProprictor ) and therefore found him liable in payment of the purſger's 300 merks. 
Juanum 1. 1713. Reid and Ker cenva the town of Edinburgh. King Charles If. by 
hais gift in 1671, grants to the community and bargh of Edinburgh, a cuſtom and of. | 
- _ tion of twelve pennies Seats upon every Scots pint of fqteign ale or. beer imported within 
- their liberties, und whereof they have been in poſſeſſion, nor only as ro liquers coming 
frtom beyond ſeas, ſuch as mum, Roſtocker beer, Cc. but likewiſe as te Engliſn drink. Mr 
Neid and Ker hauing imported ſome Engliſh ale, Montgomery of Aſloaſs, and others of the 
__ town's tackſmen, ſcize on it, fot not paying the foreſaid duty. The merehants-importers 
 -_ purſue a ſpullzie om this ground, that by the ach and Eth articles of the Union, Engliſh | 
beer can no more be called foreign, than ale brought ro Edinburgh from Dundee or Preſton-. 
pins, Which pay no duty the two kingdoms being united into one, "with a communica. 
Boon of all frecdems and privileges of trade. Meded for the town, That by the 2och and 
- 21ſt articles ef the Union, it appears ſundry rights are excepted and reſerved ; ſuch as our 
| Jaws, our heritable rights, ſuperiorities and juriſdictions, with. all the privileges of the 
 moyal horoughs; and te ſhow it was a total equality, there be the India company and 
others which have privileges privative and not communicate to others. And ſome gentlemen 


* 
F 


ia England being in poſſellion f exacting roll aud duty off the Scots black cattle going 
3 through their ground, the fame wus not taken from them till an equivalent was paid. And 
/ Sir James Montagae the Queen's Solicitor being eonſulted whether the town of Edinburgtys 
ift ofa merk vpon the ton of foreigu goods ceaſed or expired by the Union, and by his 
T̃ceport produced, gives his opinion it does not, but that Edimborgh has as good right to it as 
. Tek has to their duty of package and ſcivage on the river of Thames; and this duty on 
ite English ale may as well be exacted as the merk on the ton of other Engliſh goods im- 
pPauorteqh; the lame being ſtill foreign and alien, whereof there be ſundry Kinds, as alieni. 
"gene, amici, immici et neutrales Now the Engliſh are all alient amies, unleſs the poſtnati act 
of naturaliaation alter it. And the French have the ſame diſtinction inter regnicolas et albi. 
nos, or alibi natas, called in their dialect 4ubeins.” Likeas, the importing Engliſh ale wrongs | 
dar on product and conſamprion of the native growth of qur beer; befides, it was never 
d.) deſign of the Union to take away our private rights, of which ſort this duty plainly is, it 
being their: property the time of making the Union. Anſwered, It would 31 very harſh 
— __ _  otell the parliament of England, that any thing imported out of their kingdom to Scotland 
mall be reckoned foreign/fince_ che Union; and have they not reaſon to cem lain, if their 
AAã˙le be under a greater burden than ale brought from another rown in Scotland ? And Mon- 
t.egus's opinion is only on the application 'of the one fide, but parte inaudita as to the other. 
— Ihe Lords, on Dun's report, found the town's'gift was a private right, and fell not under 
the Union; and ſo they had rigbt to exact this duty as well fince the Union as before it, 
„„ , d y ONES 70 nr pr np 
Dana 242712, George Robertſon merchant in Brechin, being debtor to Andrew 
S' Jiuaſſtay merchant in Aberdeen, by accepted bill, in L. 102 Scots, and charged thereon, he 
ſſuſpends, that he offered to prove by his oath, that the true cauſe of his granting theſe bills 
5 Vos for ſome geneva, brandy, and other ware he had bought from him; and which being 
a acknowledged by him; then he offered to prove, by the witneſſes preſent at the bargain, that 
tte quantity and price agreed on would not extend to that ſum by far, unleſs he proved 
delivery of a greater quantity. - Au/wered, © This were to ſubvert that firm principle of law, 
that writ cannot be taken away by witneſſes, but only ſcripto vel juramento : Here are bills 
accepted by you without any objection or reelamation, which can never be taken away by 
much a mixed and divided probation. '- Efto it were true, that they were granted as the 
dee of metchant- ware, have you not acquieſced both in quantities and prices, by your 
j . . yy 17090, WO 9 
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ing TY clear epd wi, 7withour 15 qu ach ur, yarns which can never be 5 
Flicheg by offering rg prove the conditions of the bargain b, Witneſſe⸗ For your Heng 
n ſuch alter · gathe, tb which y gan never recur e en 52 
burde ted your bill with wat reſer ve. Replie, This 1 of probatiot does jor — 
= that rule, wit neſſes cannot take away writ for here it 1 your own dat acknowledpiny | 
the cane to have been merchant-wars that hays aſide the'wrir, * and Tedaces ir to the near 
be af a bergen. about moveables,/ inch being within the three years of preſeription Et 
bel proven by witneſſes: And this is no ſuch neveley'5 "for on the Zr Jane 1663, Aik 
mam and 22d Feb. 1676, Brown 'whtre Läury, che Lords allowed fuch a mixed 'probition 
both by oath and witneſſes: f. The Ordinary ban that Robertſon having accepted the bill 
_ Ginply, "he dat renouficed!/ any objections Faint the debe,” except what be could prove b7 
the char ger's oath; aud ſo he could not divide bis probation part by gath and part by \ wit - 
neſſes j but behoved to refer all, both quantities, prices, and conditions of the bargam to 
his dath. And 9 reclaimed: by bill on ehe "grounds : aforeſaid, the Lords” 
- adhered to the Ordinary's laterlocutor, and refuled his bin, with the dete oeh Kind of 
probation offend old ont anic nt ond nbd RAR gp Vs wa „FC 
_ dis. Jobn Mickrach of Mackilton having no children but 2 baftard-deogh hter, 
be marries het to Thomas Alexander, his neareſt" K HIHman; and there being 4 — 
I» rbcreate'of that marriage, he,'-defipning to ſettle his eſtate on that grandchild, giſpones his 
n. to oe John Mackrath and Mary Alexander; his ſaid randehiſd, and tue beits male 
1 of their body; and then nee his elauſe, „ ho, by thir preſents, are 
A deſtinate and appointed to murry together! "Matkeath ds ying in 105 3, Themse Alexan- 
der, his ſon in- lay, and heir of line, enters into poſſeſſit wr; the lands: and John Mackcath, - 
- thes chow: to-whom-ic was diſponed, raiſes a purſuit ugainſt the ſaid Thomas, Tor half of the : 
8 end eduesting and maintain 


0 * 


mails and duties ef the lands for his e in the mean tim 


dag hic at ſchools. Alleuged, Tour diſpoſitlon is conditional, being to him and Mary Men 
auundet, ang the heirs- male of their body, which * "neceſſarily implies rheir marriage, 'though | 
there had not been an expreſs elauſe appointing them to marry, * Catth&te 18) ; and therefore 
e neither title nor intereſt 26 call for the rents till you perform the condition by mar- : 
rying, being both arrived at the age allowed dy law, you being 13 and ſhe about 16. ES. 
WY This is no proper condition, neither ſaſpenfive not refolutive ; not ſaſpenfive; for when 
= man died-rhey were about ſix or ſeven. years old; and it candot bell uppoſed to be his 

- meaning that I was to have no right to the mails and duties till I. actually Aer, ſeeing ; 
that Copld not be done for the courſe of ſundry years after, bringing us Both to 4 maturity 


_ of ape for a married ſtate; and therefore, medio tempore, 1 Was to be alimented out of the 


Lands. Neither is it 4 reſolutive itritant condition, for there is no period ſet for perform- 
.« ing the marriage, nor any clauſe — 8 , declaring the diſpoſition void and null, incaſe of 
not performance : And theitruth'fs, that though ſhe be of a full growth, yet the boy is of 

- 4 weak teuder ſickly conſtitution, fearce the bigneſs of one of twelve years, and very unfit 
A yer for marriage: And though he does not decline it, yet he is perſuided the old man, 
if alive, would not be ſo unreaſonable as to urge his marrying preſently, till he came to a2 
more ſolid habit of body: And to wait that time egn never forfeit my right. And what 
are you that detain the rents ftom me? You, thoaph heir of line ean never come in the 
e of his tailzie to me, and your daughter; Which will exclude to the end of the 
worid; and yon have no pretence to keep up my rents, nor debar me till I be married. 
u vrdo charitatis in this diſpoſition Was the love and affection he bore to his 
grandchild; and t is by her you ate called to the fes; To, till that be performed, vod have 
no claim, yo being no relation at all but the name ; or, if any, very remote; and had no 
expectation but in view of her who was the perſona m. magis dilecta by the defunct; and there- 
bote, the condition of a marriage hanging on a may, 1 * may not be, dies obligationis nec 
vent ner celſit. And this is decided in J. 531. D. de condit. er demongrar. The Lords 
thought, that albeit matrimonia debent eſſe libera, and where coacta difficiles ſolent batere exitus, f 
Vet it a right be burdened witli that quality and condition, you mult either fulfil the terms, 
oer want the donation.” So there is no abſolute reſtraint,” but only an alternative; and 
. "though rhis condition be like the ſponſalia preceding marriage, yet there being no requiſi. 
ion as yet uſed-by way of inſtrument offering the laſs to him,” nor any direct poſitive re- 
fuſal as yet on bis pars; he cannot be debarred from the! rent ko eduoate” and maintain him; ; 
— Whatever may be done if he ſhift after requiſſtidonngng 
Jana 3.1. One Madam Stewart being lodged! in the Houſe: of one Bitharine 
' YE telict of Alexander Crawfurd, and falling ſick} ſhe told her landlady;” that ſhe had 
Wc bank-notes and pieces of gold-ſhe reſolved to diftribite among ber friends; and a- 
mangſt che creſt, there was a E. 20 Sterling bank- note wrapt ap d 4 napkin; + "and Thomas 
1 y coming in to ſer her, de called for the napkin that ſhe might give him that note: 
nne en bronglit, behold the bank · note was not there; at which Madam Stewart turned 
be by a Mrs agg 746 meg 33 to owe Þ warty Toru ber 0 "be diſturbed, for ſne 
ol. . 81 1 8304 | | * Would 
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Roman, las . 3. de pollicitat, and confirmed by I. 


ed by debtors wit hin 60 days of their 


unlawful gratification whereby he. aa :ereditor and emits to ſeeùre others whoſe 
- debts are as juſt and onerous as theſe he partially gratiſies: But ſo it is, your | heritable 
bonds, or at alt your ſeiſims taken thereon are within the 60 days of December 1707, 


. 


© a Pe the Ld 8 th if is wertinor 1085 ee SI FOR: way, : 
| Macky, and, William Reoch his aſſigney, purſue Mrs Crawfurd for payment on her. pro. 


. erred 10 her oath: And the de pones. That ſhe did ſay words to that purpoſe, that 


ſhe ſhauld make it up if he got not Le 1 it another way. When this oath came N ' 
to be adviſed, it was alledged for Mrs 


but a mere pollicitation 7. offer, no-ways.made animo daliberato, but by ſurpriſe, on a ſud- 8 


raw furd, defendet, that it was no poſitive promiſe, 


den emotion of the affectidns, to prevent and compoſe the «paſſion and trouble her dying 
| lodger was in, ind fo was nat obligatory without immediate acteptance, and was never 
claimed till five or ſix years: after her death; and it was ſo found 1 fth June 1664, Allan 


canira Coilzar, where an offer not accepted did not bind. And Stairy t. Conventional 


Obligations, makes a. plain difference betwint a promiſe, and ſo does the 


tius 4e jure belli el par. lib. 2. cap. 11 
And Puffendorff, Ab. 3. cap. 5. 4. jure nature et gen. 40 awhom- WEamay. add- the famous 


i» We . 240, The words were but ver ba jadaniia without deſi ign to oblige, but only to 


viet the lady. And though the · canon. law ſays omne verbum de ore: Idell prolatum cadit in 

debitum, yet that is only debitam in foro divine, but has not always the wvinculum Juris-bumani. i 
Bow oft in coverſe will | oneiſay;: F-warreor the -debt-to:be good, I would take, it: myſelf, 
S. Where there is no ſerious deſign to oblige? And gte therb 
could not crave it, ſeeing he cannot prove chat ſne deſigned it for him ; and eſte he eould, 


7 0 it would at beſt only amount to a nuticupative legacy, Which. ſtands only good for L. 100 A 


- Seots; - Anſwered, That diſtinction of pollicitations and promiſes was but à nicety of the 
Roman law ; but here is-as-poſitiye a p̃romiſe as could be. And Birleton obſerves, that; on 
the 12th of November 4.674, Gordon contra-Picfligo,. the Lords found; that though there 
© was locus pænitentia in ſynallaginas, yet. there was none. in ſimple and abſolute, promiſes; and 


2s to the quality adjected, they of conſent found it relevant to aſſoilzie her if ſhe could. prove 
be got payment alwnde. - Aud though the, ptetended there was no onerous cauſe for ſo bind- 
ning herſelf, but only to .pacify- the: lady, this was one of the arguments that proved too 
- much; * this would liberate all cautioners, and annal hundreds of deeds given for love and 


e beſides her -negligence- in letting it be loſt in her houſe, on the edict aur 


caupanes. "Neither i is.it of any weight, that it is only a verbal legacy; for that reſtriction 
_ -only holds where it is left pay able after: their death; but here the bank · note was called for 
0 have been inſtantly delivered in her litetime; and her promiſe needed no preſent accep- 


tance; for. they may be made to Infants, adiots or abſent, and yet bind; and it is a mere 
quibble to ſay he did not declare his acceptance; for h in his right wits would reject and 


| _Tepadiate ſuch an expreſs offer? The Lords found the promiſt obſigatory, and ſufficiently 
proven by her oath; but allow! 
1 den herſelf rherewiths . 


d borger too inttruct he was e paid, af ia ;would -bur- 
» Fanuary- 5. TAL 2. Cochron ant 5 5 oth 


oats 1 not: MP MY Sir Willi- 


am Forbes. of -Monimuſk's eſtate againſt the real creditors ſecured by heritable bonds. and 
infeftments. of annualrents on his: Jaws. Monimuſk having broke in December 1700, his 
creditors affected his eſtate by adjudications and other diligences, and a-rankingbeing raiſed 
with a ſale, a competition aroſe, wherein the perſonal creditors: repeated areduttion of the in · 


fefters rights, on this ground, that dy e 5th act _— _ _ . prant- 
caking are. +VO1 null; that ing an 


at which time it. is proven he was under caption and abſconded, and ſo in the ſenſe of the 


at of parliament was bankrupt. - Auſwerad, That ſtatute 1696 chas very wiſely fixed and 
. determined the marks and characteriſtics of a notour bankrupt, they being before that ve- 
yy uncertain and much in arbitris judicis ; and the perieds are horning and caption, impri- 
ſonment, retiring. to the Abbey, Cunzie houſe, or any other ſanctuary, flying, and ab- 
ſconding, or forcible defending and reſiſting, -&c. but with theſe, the act requires to be 
cConjoined inſolvency. So alf the former though concurring together will not make him 
bankrupt, without inſolvency at_the.ſame-time' of the diligence be fkewiſe proven: = 
the perſonal creditors cannot ſubſume that-Monimuſk in December 1707 was inſolvent, in 
iſo far as his eſtate. is now / in the roup proven to be worth I.. 4 2 5, o00, at 19 or 20 years 


purchaſe, and his debt then was not above L. 954000, ſo his eſtate then exceeded his debt 


in L, 30,009 Scots; and where a man has effects and means, eit her perſonal or real, to pay 
all his debts, and an .excreſce over and above, that man can never de declared a bank rupt 
by the Lords; and ſo Monimaſk not being inſolvent abſolutely at the time he granted our 
beritable bonds and inſeſtments, though he for \ſocuridg his perſon. Hed: and ab- 
. - *ſconded within the 60 days of thir ſeiſins, (which many: ſufficient: men at ſome pinch are 
forced to do) he cannot be reputed inſolvent; and our ſceurities/ ſtand good; and à poſte rior 


ãnſolyeney ex poſt facto, by running on of annualrents penalties and accumulations in adju- 


een can never enter * to e him bankrupt the time of ranting: (their 
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k-note were lying there he 


7 Z liament; | by which it is 2 the period for calculating the bankrupt's inſolvency. is not 
bis condition at the time of bis abſconding or flying, but as it 1 


_ _ the Lords find and declare him bankrupt. Now, in this view, it is unconteſtabſe 
tat Monimuſk's debt does far nt the value of his eſtate: For efto; it is Wwor tn 
"1 125,000, . and his debr at his retiring Was only | AP +9.54000, ye ſince” by* che annual. 
rents fallen due, the 1 
Wich his mother's and Lady's liferents valued at 6 or 7 years purehaſe, the debt will be 5 

no more than L. 1 46, 000, and fo be L. 20,000 above the value of the ellste, It is true 
bis mother is a very old woman, and ſo her ifarent cannot  be-eſtimare o kin as 7 © i 
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ays afver; Replied; The real crete oo vol; a& 170 
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penakies of his t ends now incurred, and the other accumulations 


Fears. And his Lady's was not exiſting the time of his breaking, he: having lived a year 


FP 


. 


. cially ſeeing the annualrencs and penalties pow "computed ste not new contracted debts, Bf 
wiedgod would not enter in computation to make bim a bankrupt, ſo as co f 
quarrel their rights by theſe new contracted debts) but tte native conſequences: reſulting WE 
 Ffrom-the-origins] bonds, due long before his breaking. Neither is that ſo frm-a principle, 
5 that he is oy te be repute a bankrupt who has more debt than eſtate: But it is ſufficient. " 
IM where his eſtate is ſo incumbered that none will buy it aftly, unleſs the whole: be fold to- 


I hich is ackno 


ble had given within the 60 days could not be reduced and annulled, though ex poſi fatto 
8 his eltare came to be overburdened with diligences; ; and in the computation no more was 
do be reckoned but the principal ſums and annualrents then owing, with ſuch penalties then 

5 incurred z but annualrents falling due after, or penalties incurred, by hornings polſte - . 
Tier,” and accumdlations ariſing from * bak led after it, none of theſe were to 


» coming. 86 


> # 


4 


5 "thir ſpeculations, when the penalties in the anterior bonds and the liferents exceeed his for- 
rune, and ſo was incapable to give theſe infeftments. Duplied, This arguing oomes from 
2 wrong application of the word afterwards i in the claule of the act cited; as if it were to 
Pe referred to the word inſolvent, whereas in true grammatical conſtruction it connects with 
_ © the word ſentence, and runs thus, And afterwards found by ſentence of the Lords to be 
inſolvent:“ 80 that the inſolvency mult be at the time of the abſconding and other re. 
1 Juiſite qualifications ſet down in the act. The Lords | proceeded the mere deliberately, TE... 
that it was the 1 Interpretation « of, a new act, and the fixing a period when he is to be - =" 25 7 
inſolvent, in- order to quarrel his voluntary infeftments ; whether at the time of | the- grant | 
flag, or as his eſtate is-burdened by inereaſing annualrents, penalties and accumulations at 
the time he is declared by the Lords decreet to be bankrupt ; and they found the com 
tation mult be as the ſtate of his debt aud fortune was at his retiring, Incarceration, | 3 a 


enter into the computation quoad bunc 
gave at the time of his breaking, ſo as to make him imſolvent at that period; 
and neither the aftio Pauliana in the Roman law, nor our act againſt bank. 


ton, having applied firſt to the ſheriff, and then to the juſtices of the peace, and laſtiy to 


tence of his hypotheque broke up his barns and girnels, and ſeized-· on his corns, he W.- - 
*tained a warrant-diſcharging-Reighouſe. to intromit, vide ſupra June -gth 1509. Not- 
. withſtanting whereof he carried away near 200 bolls of corn, and ſold .it up and down the 


0 Flanders. Whereupon the poor man had no remedy left but to raiſe a ſpuilzic againſt 
him, and the petſons who bought the corn from him, and Robert Sandilands his cautioner 
In the lawburrows, wherein he was allowed-to prove: the-taking away of his victual, with 


or two after, and ſo being only an. uncertain conditional debt, it could not be repute as ac- ; 5 5 


| Let the hazard: brings it in compute, and de fall it has eventually exiſtec. 9 
So conſidering che preſent condition of the eſtate by a retroſpect to bis firſt abſconding, > 1 


he was certainly inlolvent When he gave them thir heritable bonds and | inteftments ; eſpe- 


ether; and that he cannot ſatisfy his creditors without felling the whole, though be may 
ave a reverſion. coming into him after the debt is paid: But here we need not recur to 


N 


and if his effects 20d eſtate were better than his debt at that period, then the infeftments 


Kum ito annul the heritable ſecurities he 


* 1621 go any farther, and never made him bankrupt who had ſufficiency of means 


* 


at the time to pay all his debt, though afterwards, by heaping up of diligences, the debt 
came to exceed his eſtate: But at his abſconding it was not fo, but vecalioned br. a ſuper- 


Fenient infolvency, not in being when he granted theſe rights. py 


The ſuperveening inſolveney is ſufficient in law to expoſe the lands 40 fole for paying 
the bankrupt's debts ; but the debate here to fix the commencement of the inſolvency 
Was to determine whether the voluntary rights he gave within the 60 days beſore his ab- 
1 were legal and valid rights, or void and null by the foreſaid new law? and the 
Lords found them in this caſe good; which I have ſet down more largely, becauſe it is the 
firſt deciſion ont chis Hue ſince the act, and is to be the rule when it occurs in time 


* 


Fanuary 28. 1713. John Heriot le tent to Haul of Reidhouſe, now in Dirle- 


the Lords of ſeſlion for ſequeſtration of his rents, in regard Reidhouſe had under pre- 
country to baxters, brewers and mealmongers, and uplifted the money, and then departed 


dhe 6 and e And the . coming this day to be advice, no compear - 
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1 8 _—_ was al ab 8 7 3 But it was 

po” - alledged for Grant and atliets that had bought the corn, Abſolvitor 3 for they had.bargained = 
; . Wb Reidhpuſe, and ipode bona fd payment be fare ou Ed Ihe eile, ,, 
E . dude diſcharges. Auſierad, Thaugb there be gut grund to ſoſpeck the difehargen are 
* antedated, ct you Were thill in mala fide, fot our payments were a iter the Wartants be bed . 
5 _ -ohrained againit Reidbouſe, Rephes, Theſe wefe ndt intimate to them; The d. ds fend it 
A relevant to put them in mala fide that they knew, befarg they made payment, Hl. the applica. „ 


titti!tlond Herigt bad made to che chetiff, (5 to have be chrns ſequeſtmte Then: Heriot in, 
r i» acemy not only; pn, the: quant ues 2018 thas he has proven, 
=p 2 7 5 Por hkewiſe an the prices, which is always allowed in adium I poliantis, 25. Spotiſi wood ob. 
* ſerves it. ſpuiſeles and ejections a and Dory: 8th March, 16 28, Brown contra Murray ;. 26th | 
3 9 5 January 1628. Earl of Roxburgh contra; Langton. Ars Arne, the witnelle; 
„ dae deponed on the prices. but through, their ignorance how. the markers: then ruled,” - 
. they, haveicotifieſcended, on a price, far below;what, vietual;then. gave , la this gan never 
„ Ws 0 0 hr rere his dach ig ſo-atrocious; and black. a ſpyilzic.., But abe Lords fond be ba- 
=: danced wit neſſes on the price, 8 a inden, ans zam "ERA + ©] 
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ladged, e ro, de moſt, 1 
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zayab d be -Poinges ay, gore. 12 55 ihe, very 
ſs Ame eg 40 feine his e vis . 30%, "Alledoed, *Thar, £ , Fr -cannox 
claim both che violent ptefits in the ſpuilzie,; and likewiſe. the. penalty in the eohgraven- 
_ atiph:af..rhe- lawbariows z for. 2 penal actions concurring una conſumit alletam, The par 7 
- iindeed-has the election. but -he.ceatior ſeck huth. AndSair./þ.14, tit. 48. H. 9 tells us the 
5 a; 1 are not in uſe te ſuſtain both. na tics· Auſwered, This e man is in tial 
* Dae z lot nme, He gets not the full price of his rns, 24% He | ws. the. 3vnyalrent he could. 
M _ have; made, 3440, the law; gives, lum hut the half of the penalty, the dther gaing to the = 
fſk ; ſo. he falls but 500 merks which goes vat compenſe his damage. 440, ; Aledged by the 
joner, The ſum he is taken bound in of 4000 merks is illegal. and xr bite at; for; that. 
cnalg-of. a ftecholder, which-Reidhoule, is NO. —— yet infeft. Anſwered, . The 
heir in ucti Law is ſubject 0. the ſame penalty as if he ſtood isfeſt. 
540, filedged; Reidhouſe mult bave compenſation for what tent dhe tenagt owed him. An- 
| . fame Tbe Lady ſiferented thir lands; at Jeaſt LY euteſt part, and he has, ſatisfed her, 
; 15 5 got her tight Which demonſtrites the rec bang ry. and-bppretion.be bas met with: - 
ER: And Stair ubi ſapra 5. 2. thinks here the fact is clothed: With . ax 
LE men of violent ſempets. the penalty may be incrcaſed. That ſpujlzie inurit labem realen 
_ .and effects the goods. See 2aft; Nbrember 1677 Hay conirg Leonhards: Yet band fides 
will exeuſe onerous 8 ho knew nothing of the vitio That penal ons 
5 may de Wc IG 30. D; de reg. Juri. ſeems 40 Cn it wants nat its 
own limitations. The. Lp TP found. he could'nor_ have both, bis oath -in. SW; on LONG da- 
5 5 5 mages, higheſt prices and violent profits, and likewiſe. the penelty in the las 4: 
i 7 . allowed him the election of any. af the 2 be jnaged — 1 to-bis advan repellet 
RE. . cauiionet's defences, and refuſed 40 reſtrict the penalty to 200 75 e Ie 3 


1 AMOS; F 55 


1 which:is-impoſed on an unlagded gentjeman e For though-Reidhoale, was nat infeft, yet he 
5 _ Ves apporent heir co a frecholder,who ſtood. infeit, and Jo was liable to the ſame penalty. 
OD  Zanuery.9th.1 742» Lord Northbergick preſident of the Fellian contra. Sir Alexander = 
Wo _ _—_ :Carſe, -It. beiip.alledged chat Sir Alexander gramed band in 4594. to che miſtreſs 
. 2 $ of Bargeny for 1000 merks, and the bond miſcarrying after: her death, the .preſident.con- | 
= _ irminghimielf e -cxeditor to her, purlues...Sir. Alexander; and offers. to, pre by 
Rais outh that be granted her a bond, for char ſom... . Anſwered, eſto he had given ſuch a bond, 
5 ER Ait is noways relevant to make it up by his oath; becaule the not producing | of it preſumes = 
| Do it 10 haye been ſajighed and. paid, — p98 and die non exiftemtibus ei non Apparentibus idem 
M judicium.; and therefore. it; is not ſuſſieient to prove its once exiſtence by his gath, unleſs | 
5 vou likewiſe ſay it is yet reſting om ing unpsid. In which; terms he is willing to depone. 
th >; 5 RT may be. very. true a bond waz granted, but it is no conſequence to infer it is Rill dye, 
+. - mnleſ6ir-vere produced, or the tenor of it proven, wich 2 good caſus-,amiffonis inſſ ructed; 
for there is nothing more frequent, than to xetige perſonal bonds, Where no regiſtration or 
ee ” 17508 5 _ e eras TOI NY any we aria er N were a woſt 55 
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5 e preparative. to Giſtabi ſol libel.; 14 You once mes a. bags - os; it is alt. 
ding or you muſt prove gquemodo you paid it.“ If ſo; | thouſands who'thovght them- i 
ſelves ſecure by retiring” n bonds would be Seuche eſpecially where the creditor. is 
dead, by whoſe oath {could have proven a compenſation. or paction, which now I have. 
ot. "Replied, to refer 6mply to his oath that he had granted a hond, it is ee e 
were not relevant, but as it is qualified, he cannot evite deponing; vis, whether or not he 
paid it to the miſtreſs, or any in her name, or by her warrant ; and whether he retired the 
Wt fo and who delivered it to him. For him to ſay he once did give her. a bond, but it is not 
nos reſting, is to depone in jure, and wrap up the fact in a generality, 11 dates dolus ; bis 
__ "excuſe: being that the miſtreſs s mother was owing. him the like ſam; and the promiſed 'to , 
allo it in his bond; - for: chat were to, make up her | promiſe by his own ogtlu: 
therefore he muſt derene the true matter of fact, and the Lords at rc e his oath will 
declare whether the qualities he adjects are relevant, competent, or, intrinſic due he muſt 
not judge on their relevancy himſelf, by deponing on a point of Jaw, and imagine that wilt 
_  -exoner him. i The Lords, before anſwer, ordained him to depone if he granted ſuch a bond; 
1 paid. it in whole or in - part; if he got it up; how; and from whom; and on any 8 
other pertinent qualities he thinks fit. For what if one ſhould find his own bond ac- 
eideatally loft; or the creditot's ſervant take it offchis maſter's table or cabinet, and 'for a. 
mall reward deliver it up to the debtor'? It is true, in the quinquennial preſcription compe- 
tent to tenants after their removal from the ground, it will not be relevant to offer to prove 
dy the tenant's oath that he was under tack, and poſſeſſed ſo many years, and theretore 
muſt pay the rent; but they muſt prove either by a writ under his hand or his oath, that the 
rent is yet owing-: But in bonds the Lords have been in uſe to take all manner of expiſ- 
Wa cation and trial how the ſame.came to be-retired or paid. And if he clearly depene that 
he either gat it up on payment or tranſaction, he will not be put to prove it, but he will 
fall to be aſſoilzied: And on the other hand, if- he can neither ſay he paid it, nor x od it 
wy mo delivered up to him (though gratuitoufiy) his oath will never exoner him. 
Fuanuam 10. 1712. John Whyte, Bailie of Kirkaldy having right from Sir David "OLE Fs. 
not of that Il, to an adjudication on the lands of Birkhill, purſues the tenants for mails and 
duties. Daniel Reid compears, as having right to the ſaid Sir David's ſingle and liferent+ Z 
2 the: gift and declarator therein being prior to the ſaid adjudication, and craved to 
be preferred. Alleuged, Daniel's right from Sir Wiliam Bruce conveys only the ſingle eſ. 
chest, in ſo far as. the clauſe runs thus, . aſſigning him to the gift of eſcheat, and +l 
"+ ſums of money falling under the ſame,” Which is the ſtile for ſingle eſcheats, only suis 
being che proper ſubject of ſuch; whereas if the tranſmiſſion of The ſifereat eſcbest had 
a deſigned, it would have named! it, or at leaſt have aſſigned to the rents of his lands: 
„ gifts being firii juris, and not to be extended to things of a different GG 
nature. Anſwered, The diſtinction is empty and frivolous; for he is aſſigned indefinitely” 
to the gift of Sir David Arnot's efchear in the general. without any reſtriction; and the 
1 gift produced contains both the-fingle and liferent : And if Sir William had deſigned to re- 
dtn the liferent eſchear, he would have expreſsly reſerved i it. 240, Objefed, The gift and de- 
nauonciation is null.: for the execution wants that eſſential ſo olemnity, of leaving and aftixing 
à copy at the market croſs, and which is is material and neceſſary to the certioratjon of the 
lieges, as either the blaits or three oyeſſes, and yet the want of theſe has oft been found 
tao annul the horning; 3 and the not leaving a copy is a plain nullity in an inhibition, und fo 
ſuſtained; and there is the ſame parity of reaſon for it in a horning; and not only our con- 
ſuetudinary law, but even our ſtatutory requires this, as en from act 33d 1555, and 
acc 86th 1587; to which we may add Stair's authority, I. 4. tit. 38 and 47. Anſwered, 
Many of haſt « ancient forms are now gone into deſuetude; and on 4 late oecaſion betwixt 
muy Lord and Lady Semple, this individual nullity being obtraded to a horning, the Lords 
Cauſed inſpect the regiſters; and on report found, that generally the executions theſe 20 
| +» Years bygone wanted that clauſe ;- fo that the Lords repelled it in-that caſe, in regard 
che ſuſtaining it might make a great convulſion in the ſecurities of the people. Replied, 
The! ignorance, error and miſtakes of writers, notars and meſſengers, in omitting to inſert 
_ + neceſſary clauſes can never abrogate clear laws, which cannot be enervated by their igno- 
france or knavery, whereas cautious and -ſkilfal meſſengers uſe the old ſtile to this day. 
360, Aledged, The gift is yet null by the 145th and 147th acts 1.592, declaring it ſhall be 
- - relevant exception againſt a gift that the rebel continues in poſſeſſion of his lands and 
goods; but ſo it is, that Sir D. Arnot poſſeſſed thir lands 27 years after the gift and de- 
TR, oe, Anſwered, The Lords cannot forget the conſtant uninterrupted law- war, waged 
bet irt Sir L D. Arnot and Sir William Bruce all his lifetime, which will foon convigce, 
them there was neither colluſſon nor ſimulation: on Sir William's part. But 240, This is 
utterly j jus ter tii to Bailie Whyre, and only competent to one who has taken out a 2d gift, 
which you have not. 440. Objefed, gifts of eſcheat do not extend au acguirenda, but only 
| Y to the goods, lands and poſſeſſions, ny had at the time of the n to the horn. 
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d were aſd agd aquired within thi: year of rebellion ; bur 12 10 this. e 4 


is long after. duſthered, The principle laid down is not ſo fure ; for in inhibitions it is 
indubitati juris that they reach etiam acquirenda+ But the truth is, this adjudication ' Was no 


e purchaſe; for the original debt for which it is led was long prior. And how can 


right coming in the rcbel's dn perſon {as this adjudication did) pretend te compete with = 
the donatar to his eſcheat? Ter l ſee Hope's: major practices, 25th and 28th June 1622, 
Laird of Caprinton; and 23d January 1684,” Wilſon and Kennedy, obſerved: by Preſi dent 
Newton. 579, Objerted, That Sir William adjudged for this very debt, and: entred: in poſ. 
ſelſon of the lands of Arnot, and is now over paid.  Axfwered, Sir William's intromiſlion 
Vas by virtue of other Tights upon Arnot's 510 above the value : And ſo bis poſſeſſion can 
never be afcribed io extinguiſh this right. | The Lords repelled. the obſection in reſpect of 
"the apſwers, and preferred the donatar to the rents of the lands im queſtion. 
January 11. 1712. William Earl of Dalhonſie being ſent with his regiment to in 
"Hy there, in October 1710. On the news, Mr William Ramſay, his couſin, ſerves him - 
ſelf heir: male, not to the ſaid laſt Earl, but to his father, who died in 1682, conform to 
the antient inveſtiture of the family running to the beits male. Lady Eliſaberh Ramſay, a 
married to my Lord Hawley,obſerving her brother's infeftment was taken to his heirs hat- 
. ſomever, ſhe ſerves herſclf heir of line td him; and both of them claiming the rents,” the 
tenants are forced to ſuſpend on mulciple-poinding,: that they way: Know to whom they can 
ſafely pay. The Earl having Rept into the void poſfeſſian, on his couſin's geath, craved 


dio be preferred in hoc judicio va, till the paint of right be determined. The Lady 


Hawley contended for preference in regard ſhe produced her brother's charter and ſciſi in, 
and inttroted he was ſeven years in paſſefſion- by virtue thereof, and fo had the benefit of 


2 pöſſeſſory judgment, ay till her right be reduced. Anſwered in, An heir cannot found 
uVpon the predecefſor's poſſeſſion, unleſs upon his death they have attained it themſelves ; 
. where they are only in acquirenda peſſeſſone they cannot plead à poſſcffory judgment. It 
zs true, an heir may continue their predeceſſors poſſeſſion, and if attained; and thruft out, 
8 they may demand repoſſeſſion; but if there bea middle impediment of another's entry to it, 
At quite cats the thread of his poſſeſſory judgment; but ſo it is, the Lady is but in adipiſcenda © 
5 Halſal one, and therefore can never be heard to difpoſſeſs the Earl; ſrecialy ſeeing the laſt - 
Earl's title was only an adjudication for a ſmall ſum of L. 1900 Ji which by his poſ- 
teſſion was paid long within the legal and extinct; and if my Lady will produce it in his 


reduction and improbation, it will ſoon appear who has beſt 15 0 Keplicd, 4 am not bound 


0 debate the import of my brother's right in bor flatu proceſſus, but Fil maintain it in its 
due time; but for the interim 1 muſt be preferred in che pallſion, becauſe I, by a written 
wagdate to Mr Patrick: Middleton, deſired: him to continue my brother's poſſeflion - And 


as for yours, it is not univerfal, but only partial as to ſome of. the tenants: 245, It was 


cCelandeſtine and violent i iy breaking op the gates of Dalhouſie tower. 3tio, It is precarious 


aid momentary; not being yet a füll year ſince yon were ſerved heir. And the Roman law 
provided t]¼] temedies to heirs. for attaining their poſſeſſion; the firſt was in J. 4ſt. C. de 


eue Divi Adriani lollendo, where the beres in teſtamento inflitutas i is yet in poſſeſſion notwich- 


ſtanding of other campetitors; The 2d is the interdiHum quorum bonorum, . ſo called from its 


2 _ mitial words, where the prætor gives the haeres ab. inteftato the poſſeſſion; all which favour 
tthe heir of line's caſe. Dupiied, it ſeems very incongrueus; to put the Lady in poſſeſſion, 


who, within a few months, on diſcuſſing her right muſt juſt cede it, and give it back again 


to the Earl. So the interdict 1 paſſideſis ita paſideatis muft take place here; and her miſ- 
_ [five letter is neither a factory; nor does it prove the date it bears. The Lords were ſome - 


- what divided: but the pluraſity ſeemed to incline to ſequeſtrate the rents during the de- 


8 pendenee,: and till the event of the Earl's. reduction, and ſo would give neither of them the 


prerogative of the poſſeſſion during tl the: 1 . ic was known on whoſe. fide the right 


i lan. Vid. goth July 1712. ; 


Fanuary 12, 1712. The Lords adviſed the Shuts bale the Earl 10 e mad Mr 
N Seton and Drummelzier, mentioned ſupra. November 2 3& 1731, and che Lords were 


generally clear, that the Defenders were not all-in the ſame caſe; Mr James's intruſion and 
intromiſllom being plain; but Drummelzier's acceſſion being only ope vel comſlio. Some 


moved, that the moſt expedite way would be to turn the action to a compt and reckonin 


wherein Mr James ſhould be ordained to give in a charge and diſcharge againſt himſelf in 
the terms of the late act of ſederunt 20th November laſt, with. certification, if farther in- 
tromiſſion be proven againſt him, he ſhall be liable in the double. And it was alleged this 

muſt be caſily formed, ſeeing the books would inſtruct what coals were then lying - on the 


hill; and how much. ſale-in the girnels, and what victual was in the lofts at the time of Mr 
James s'entry. Others thought this was to ſtate him in the favourable caſe of a negotiorum 
_ eſtar, 'whereas the Earl con dened him as à predonious poſſeſſor, and expected his jura - 
mentum in litem againſt him. Therefore the Lords, by a plurality, allowed: a conjunct 
188 vatore * of the facts a th, a from en it Wee appear in 


* , 
' / n 8 N What f | 
: * a 3 ; N 
7 © 4 7 „ ) 7 : a4 : ſ | 


5 e ee and claritin be ſhould afierwards compe,. h 
225 rard the proceſs and compting. l * 


7 George et in 1678. Tbe very nent day he gives his ſiſter Aliſon Fletcher a bond for 


orge Lockhart's bond he.1s denounced and regiſtrate in 


5 god merks, and in 1681 he or 5 the lands of Gilkerſton to the ſaid Alifon, and John 4 
3 3 her huſband. On Sir 


1689; and the ſaid bond by progreſs comes an the perſon of my Lord Preſlonball, who 5 


5 oc” an adjudication for it in 1699: and purſuing for mails and duties, Jean Fletcher and 
Captain Hary Straiton her huſband as come in her fitter Aliſon's right, crave. preference BR. 
flirit infeft, which neceſſitate Preſtonhall to raiſe a reduction of James Flercher's right ibo 
his filter and brother in-law, upon both the branches of the act of parliament. 462 „ 


being an anterior creditor, and the deed being inter conjuntias Perſonas and gratuitoùs; Next 


of "thar diligence: but ſo ir is James Fletcher was at the horn before he gave that diſpd+ 


. it impinges on the ſecont clauſe of that act, declaring all diſpofitions null granted by debicors 
after they are denounced and regiſtrate to the 9 55 in ſo far as concerns the e rpg 


ſition to his ſiſter and her huſband, Alledged for Jean 1m, It is not yet clearly decided 15 8 125 


brocher- in- law be a conjunet perfon in the eye, ſenſe, and eonſtruction of that act. 2de, This 
daeed is not wholly graturious, for it is in ſatisfaction of à bond of proviſion given her by 
- Sir John her father. 3% That act annuls only rights made by dy vors and bank rupts 
ſo that if the man had a clear viſible acteſſible eſtate at the time ſuffeient for pay ing all bis 
deebes, the right cannot be quarrelled, though by a ſupervenient inſolvency be come to be 


3 


obaeratus. ow many. does every age produce who by miſmanagement and His e from 


opulent eſtates fall into the very gulph of poverty ; and yet will any man ſay, that when he 


_ bn flouriſhing eſtate of L. 1006 Sterling per anmm, that he cannot provide his children, 
or give a gratuity to his friends and relations, becaufe ex poſt fatto, be dies a beggar? What y 


_embaraſſment would this lay on all commerce and bargaining, if eventual inſolvency occur - 


only is repute inſolvent, who, at the time of the deed, or by the granting it, is incapable to 


1200 merks yearly, and a pott in the , which were funds more than ſufficient to 


all his de bis. And Preſtonhall may #04 in pularr that non ibi vigilavit, in affecting theſe funds 9 1 8 
_ - till his debtor began to ſink : And this is no-new doctrine; for the Lords on the zoth June 
1675; Clark contra Stewart and Watfon, found it relevant to affoilzie from the act of par- 
Iiament, that he had a ſufficient daineuinbered* eſtate at the time: And the like, ith 
December 1679 the creditors and children of Monfwall competing; and 6th March 1032; 


Garthland contra Ker. See alſo 8th February 1601, Neilſon contre Rok 3 and in Langton 


and Cockbarn's caſe ams 1692, it is required they be altogether inſolvent, at leaſt difficitts a 
condentionis, and the eſtate ſo overburdended that it cannot extricate itſelf without a _ N 


Anſwered, Where a debtor's eſtate is reduced to that condition that it cannot ſatisfy all; 


: is more reaſonable that the bankrupt debtor's relations ſhould! be at the loſs, than Thea. 
rous onerous (creditors put to expiſcate their debtor's concealed means; and though deci- 
ſions have varied on this head, yet they have in many caſes reduced theſe voluntary deeds, 


ring many” years after were fofficient to annull theſe deeds? And by the . aBio Paukana he | 


LB ic debt. As Juſtinian determines 583. init. 6b. ex cauſ. manumittere non licet. [Now 
I Fletcher at the making this' pelt had the lands of New Cranſton with a jointure of 


" 0 this mechod ſeemed 10 „ 
January 15. 1712. - James Fletcher of Chinithn grants bond for 1. 1000 Gols to Sir ö i 


without regarding the debtor's folvency at the time, if ex poſt facto, he turn inſolyent. Sce 


the 25th January 1681, Bathgate and Bonden. And roth February 1665, Lady Greenhead 

 contrg'the Lord Lowre. And Sir John Niſbet, relating theſe: deciſions of Clark and Mon- 
ſüal, cited by rhe other (ide, zoth June 1675, and 6th January 1677, he adduces irrefragable 
arguments to convell them with great penetration and cloſeneſs. And where there appears 


. ſev varfety of opinions among the Lords, though rhe plurality makes a res julicata, yet it 


_ affords ground to examine the reaſons on both ſides, when łhey come to be cited as prece- 
dems and practics, eſpecially. when rhe point is only carried by a vote or two, and on the 
abſence of ſome of that firſf ſederunt, the Lords come to alter; therefore ſome have propoſed 


. -this expedient that theſe dubious cafes ſhould be reviewed, either by a full bench; or elſe by 
the ſame who ſat in the firſt interlocutor, which would prevent the frequent alterations that 


daily occur; but this i ſcarce praQticable, ſeeing ſome are detained at the ſecond 71 
from the Bowie by ſiekneſs; others are in the outter bench, ſide bar, or on the bills. 
Dirleton's reaſonings at page 140 and 207. Sir George Mackenzie does alſo concur with, 


him, in his obſervatiens on the ſaid act 1621, and thinks ſufficiency of eſtate at the time not 


relevant if eventual inſolvency ſuperveen, and rhar it is better that conjunct perſons ſuffer 
© than ſtrangers who lent their money bong fide on the view of a clear eſtate. The Lords 
thought there was no doubt bur a theta law was a conjunct perſon in the ſenſe of- our. 
bar; bur yet by plurality, having balanced the inconveniencies on all ſides, they found if 
James Fletcher had a viſible unincunrbered eſtate, at the time of his diſponing to his ſiſter 
and her huſband, more than would have paid all his debts, the ſaid diſpotition could not be. 


| 22 on the © a 1622, * oonſidering that Preftonhall was in mera, not having 
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= ates * Pc 8 SCF after the Rid d x U kt it Benet to have kms. 
F re emblance oſ at onerous cauſe, like a tocher given 4 utinenda- onera matrimonii.. 
-  Eodem did. The Earl of Glaſgow'clerk. regiſter: ſignified to the Lords that one of his / 
55 SN whom he had truſted with the keeping of the records and *warrants in the low - 
parliament houſe, was removing from that charge, and another entering in his place, and 
crared the Lords directions for ſecuring of the regiſters. The Lords having examined 
ttbeir own and their predeceſſors. practice in ſuch caſes, they ordained him to compear before 
. N dre dinary on the bills, and give his-0ath that he had: not. embezzled nor abſtracted any 
5 " the writs or warrants in his cultody, but left chem as he had received them upon the 
DR. 4 9 inventaty made in 16%, recorded in theſederont bobks, and theſe made ſince; and that 
> R 8 * bath depale , bis oath ee <dmintratione, duricg/ the continuance vol 
. is alice 0 
EL. January 16. 17 12. Fim ans Kilihew contra Hoon.” Juv this 908 mentioned 
5 8 25th December 1710, there fell. in an incident queſtion and complaint by Mr Patrick 
+». Houſton advocate, acculing one Muſhat his ſervant, that he had ſtolen ſome. — nl 
A eclarations out ef his chamber, and delivered them tof Kilmaronock's doers, which were 
1 / made uſe of as interfering wit his oath he lid emitted in that cauſe 3, and charging Kilma- 
5 3 Robert Campbell, and others his doers, that they had corrupted the 2 to cul 
Tg bis matter. and promiĩſed him a clerkſhip at Inverary, and other rewards. . The Lords having 
. #llowed both parties: to adduce' what probation they: can for clearing the matters of fact 
"ada binc inde. Mr Patrick offered to adduce bis: farhef's and brothet's ſervants to prove 
that they heard Muſhat ſay, that his maſter had been unk ind to him, and threatning he 
| ſhculd:be even with him if he could. -Obgefied by:Kilmaronock, they being menial ſervants 
Torthe adducer's father. and brother, and depending aon them for their -Jivelihood, all the 
| . the world rejected them, andi ſuch domeſtic witneſſes were: never admitted. Anſwered, 
5 5 Though the rule be that teſtis domeſticus non prbbat | in the caſe of their maſter or children 
In familia with bim, yet it ſuffers many exceptions, as appears by Maſcardus de-probationibus 
vor Teftis, Such as if che deed be latent and difficult to be proven. 2dö, If it be upon 
1 Fats berwixt domeſtic ſervants-themſelves. Jie, If it be to vindicate and exculpate a par- 
ty's innocence agaluſt atrocious accafarions, See alſe J. 8. 5 6. C. de - repudiis: Replied, 
1 parties oaths may bave an influence. on the principal cauſe depending berwixt Kilma- 
FTonock and Sir John Hoaſton his father, ſo that as they could not be received for Sir 
Ach no more can they for bis ſon: And the'defign of vindicating bim is of no weight, 
cor they may load Kilmaronock to favour their one je and his fame is as dear to him as 
Mr Houſton's $ repuration can be te him. Duplied, Conſequentialand contingent events are 
not to be regarded ; and therefore though thif vaths-ſhou}d dip on the;principal cauſe, it is 
no ground to reject than, as the fame Maſcardus obſerves, 7eſtis non principaliter fed tantum 
zn conſeguentiam commodum ſentient admittitur tamen ad teftificandum : And uncertain-imaginary - 
Ws. 8 to Kilmaronock's cauſe, cannot influence. the rejecting chir witneſſes. The 
Lords found them not receivable. The ſecond point debated betwixt· them was about one 
Williamſon, who had deponed already, and on a general interrogatory if ever he heard 
Muſhat ſay that Kilmaronock, or any of his doers in his name, had defired him to bring his 
_,_ _ «maſter's. papers to them, or had ꝑiven or promiſed any thing to him on that account, he 
OT? _ —_ negative. © Some days after Mr Houſton defired he might be re examined on this 
* ſpecial interrogatory, if he did not hear Muſhat ſay, that Robert Campbell, Kilmaroneck's 
= . hy dor. ſent him word, if he would ſerve them, he ſhould get ſome clerkſhip in the High- 
Illands? Oe, Though re- examinations are ſometimes granted, for clearing matters of 
. fact not already deponed on, where there is ſome dubiety, or they have deponed in abſenoe 
. af the other party; but where they have already anſwered the queſtion: And it were 
captious and enſnaring, after a witneſs· has deponed negative to a general, to bring him again 
to anſwer ſpecial interrogatories: For this the Lords have ever refuſed ob metum perjurti; 
and this the Lords laid down as a rule on the 20th of November 1678, Huſband contra 
hHlair, Where one being e on a general, and having deponed negative, the Lords 
refuſed to re-examine him on a ſpecial condeſcendance, leſt it ſhould claſn and interfere 
with his former oath, 1 Ipv: ck would inviolably follow that method in time coming. 
Which is equivalent as if they had made an act of ſederunt in the caſe; ſinee which time 
all cautious managers of proceſſes have always begun with-the ſpecial interrogatories, and 
1 left the general lait. Anſwered, Wilkamſon can be in no hazard in this caſe; for all he has 
5 -ſaid is only he never heard Muſhat ſay any thing was promiſed him for getting up his 
n _analter's papers : bur now the query is, if any thing or clerkſhip was promiſed him to beftiend 
. Kilmarondck; which, though acknowledged, would infer no contradiction to his former 
oath. The Lords refuſed to re-examine him on ſpecial ' interrogatories, he having denied 
the general. The third point debated” betwixt them was, that Mr Houſton adduced one 
_ Eliſabeth Borthwick to be examined, that ſhe living next deor to Mr Houſton's chamber, 
Aas he left the EY hams de went abroad, ſome of 9 doers were W 
no, "” 
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_ *kirk ſeſſion clerk, and ſo inhabile. | Anſwered, Poverty is not a known enception in our 
law: All we allow is, if they be not worth the Queen's unlaw, which is L. 40 Scots, theyß 
are rejected: but this laſs has the fee of ſome tenements; ſhe is only debarred by a liferent- 
trix. The Lords called for her into their own preſence, and though ſmall and lo, vet 
did not ſeem to be an idiot; therefore the Lords received her cum nota.” Sec the Roman 
law de ſervo corrupto, who were very ſevere on this point. Vide 23d February 171222: 
Eodem die. Campbell contra Farquhar of Gilmillſcroft. To ſhun repetition I refer to what 
is marked ſupra 19th July 1709, where the Lords found Spango's decreet of reduction of 
GBlaſnock's diſpoſition to Gilmillſcroft was only partial quoad himſelf, and not res judicaſa; _— 
and allowed Gilmillſcroft and Campbell'a conjunct probation, as to his ſenſe and capacity © IM 
the time of ſubſcribing the right of his moveable eſtate to Gilmillſcroft. And each party 7 _ 
having adduced witneſſes, and Campbell likeways repeating the probation of his inſenhbility - 
Adduced in Spango's decreet, where the Lords had found it proven, that he was: utterly | 
Aeleſtitute of. all ſenſe and capacity to underſtand or know what he was doing at the time ge 
ſubſcribed that diſpoſition: But Gilmillſcroft having adduced no probation then, and tibe 
Lords having allowed him a mutual probation now, the Whole came in to be adviſed this 
day, And Campbell's lawyers founding on the former decreet annulling and reducing that 
_ diſpoſition as a res judicata, and how ill it would ſound in the houſe of Peers, on an appeal, | 
that the Lords the onè year ſhould find it utrerly null, as done by a man fo ſtruck with an 
apoplectic lethargy that he knew not what he was doing; and the next year, that the ſame 
very court ſnould ſuſtain the diſpoſition as legal, juſt and rational. An/avered, This would + 
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"ſeeking Muſhat, and converſing very ſeriouſly with him.” Objeged, That women regularly ß 
were not legal habile witneſſes, and only admitted in ſome ſpecial excepred- caſes. as in Pen- 
pPeSrio, and the like, where men uſe not to be preſent; and they are expreſely rejected by ige 
Zath chapter of the 2d ſtatutes of King Robert I. Anſwered, The Lords arg not at this 
time of day to be taught the capacity of womens being witneſſes in many caſes, our law „ 


. . . . F * * 5 * 5 BY. s F 


having received vait improvements ſince Robert the Bruce's days: And chey are never © 


"refuſed in criminibus oceultis ſeu demtfticis, yea even in civil caſes; 21ſt December 1630, „ 

Dury contra Callils; 21ſt July 1675, Wilky contra Moriſon; 27th; November 1678, 1 . _- 
contra Forreſter ; and in the caſe of adultery they were admitted, but -required to be omni 

erxceptione majores, iſt, 
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ſenſible as a bigger perſon: 3710, Ohjecled, She lived on charity, proven by a teſtificate of the 
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neither import indeceney nor incongruity; ſeeing the Lords do not proceed to contra- 
_ *dictory interlocutors ſuper iiſdem dedutfis, 
+. not inthe field at the time of the firſt decreet. So that both the nt and 2d, though in 
lerminis contrary, are juſtifiable in law. Then the Lords conſidered: the teſtimonies of all 


ut on a quite different and ſplit new probation, 


the witneſſes, both thoſe led in the firſt proceſs, and theſe now deduced in this ſummons 


reduct ive; and it appeared that both had proven their alledgeances, to the ſhame and op- 
pProbrium of the witneſſes; for Campbell's wit neſſes proved, that the day he ſigned the diſ- 
poſition quarrelled, (the next morning he having died) he was fo ſtupid that they could 


draw no anſwer from him, without great crying and toſſing him, but 1 Es and do, with 


ſome indiſtinct muttering, and. ſometimes anſwering nemPH, and falling inſtantly aſleep, 
and his bed-ſheets taken from under him all wet, and yet he never complained : That as 


no order was given for drawing the diſpoſition, ſo it was not read to him before his ſub- 


ſeribing; and that the palſy had affected one whole fide of his body, which could not but 
weaken both his memory and judgment. On the other hand, Gilmillſcroft's witneſſes 

Proved, that for a long time before his death he was turned hard of hearing, and ſomewhat 

_ flow and letſome in his tongue; ſo it was no wonder they were put to cry in his ear, and 

that he ſpoke but little; yet that he was as ſenſible and rational that day he ſigned the 


diſpoſition as he had been of a good time before; and that he compted with his tenants, 


and gave them diſcharges, and paid off his ſervants fees, and gave them tickets for what: 


Was reſting; and being introſted with a right by one Davidſon, he gave him a retroeeſ- 


ſion that ſame day: And one craving his paced powney from him, he- refuſed, giving this 


reaſon, that he had given all his moveables to Gilmillſcroft : And another ſeeking ſome of 
his linens and and napery, he anſwered: they had got too much already, (this by the by 
news how a poor man is diſturbed when he ſhould be leall). All that was left to the 
Lords in this conflict of a contrary probation, was to find out in ſo great a mals of teſti - 
x n of them had proven moſt pregnantly ?. It was rontended fo 

„or, i. : Þ 5 $85 2 0 : | 1 


or Gilmillſcroft, that 
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Wo by 15 7 , 


January 1684, the Kart of Mohteith "againſt his lady. See cap. 10. 

extra in decretalibus de verbor. Jignificatione.. * 240, Objefed, Though ſhe be called 13 Uf 1 

ears old, yet by occhlar inſpection ſhe is not of the growth and bigneſs of one of 10 ' i 

And in determining the age of women, law in ſome caſes fays that malitin (that is A ſipe ä 

underſtanding, though under 14) ſupplere poteſt ætatem; ſo by the teyerſei of that exception. 
Hit a girl paſt it be fo weak, that the falls ſhort of the perfection of body or mind uſual at that 

"years, ſhe may be repelled a 1eftificando, as much as if ſhe were under age; Anſwered, LIhat 


the ſpirit is not regulate by ſtature. Ma⸗agniludo non eft virtus: A dwarf may be fully as 
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_ -  Jjudgmeot/requiſte ia a dying man making his laſt will. The condition of ſick people is ſo 
Vorſous that it is impoſſible to fix a ſtandart 3. ſo. that all the rule we can take is the opinion 
=. of the byitanders preſent, how. far they judge bim ſenſible and rational at that time? And 
S -  thuvyhihere che witbeſſes differ widely, CampbelFs ſaying that he was ſeized. with, a. palſy 
| Aa ud kthargy,. that it was with great difficulty they could make him hear what was ſaid to 
bum, even after ſhouting and.toſhng.; And Gilmillſcrott's being as. poſitive. on the other 
* fide that though he was dull of bearing, and flow: of ſpeaking, yet be diſpatched ſeveral 
—  _ affairs that day, cleared. with his dervants, diſcharged his tenants, anſwered.queſtions, Cc. 
Which could not be done without fome degree of underſtanding, and ſenſibilit7: By which 
| cConttariety the Lords were left; to balance where the weight of the teſtimonies did prepon- 
E der. Campbell inſiſted, much, that it was wholly elicit and extorted, never being read to 
bim; and cited a deciſion, 8th February 16935, the Viſcount of Arbuthnot againſt the 
tutors, here the Lords annulled the teſtament, becauſe it had not been read to him. To 
_ this, Gilmillſeroft anſwered, the ſpeciality there was, that Arbuthnot labouring under a lent 
 ,, » Aiſcale, the warrant for drawing it was given in May; and he having lingred till Auguſt, 
andi then drawing near to death, it was preſented to bim; and after ſo great ap interval the 
Lords thought it ſhould have been read to him: But here the order and ſigning was all in a 
days beſides the ſubſtance of it was repeated to him, and its tenor intimate. See the 11th 
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July 1, + Seron-comra Wilſon + And equity would not allow ſuch wrangling ſophifiry . WM 
d o cover a ſuppolititious extorred diſpoſition, loaded with ſuek evident defects: And ile WM 
Roman law, the beſt of any law in the world; next to the law of God, condemns all foch  ' WM 
_ * {trained ſubtilties ; and it were a moſt dangerous preparative: to allow a ſecond probationn, Mf 
Where they ſee what is wanting in the ürſt. This tempts directiy to- the ſubornstion of  , ' Ml 
_ witneſſes: And when we call hin inſenſihle, we de nat mean that he was incapable of ge ] 

common functions of life, but only that his- underſtanding was ſo affected that he lid not 
comprehend the import of the writ oſſered; heit her does the ſigning ones name prove his — 
_ dehiberate conſent, for one niay do that in the hotteſt: paroxiſme of a fever, qr in drink. _ F = 
Campbell rhough he has the plurality of the witneſſes for him (for that were but ſmall 
matter, if it were all), but he alſo has the moſt juqicious unſuſpet and know ing, both for 
reputation and probity. And Gilmillſcroft has only two, Weir and Daridſim, wholly W 
open to great exceptions, and have taken a vaſt, liberty to make him perfectly rational that —_— 
day, which neither bis phyſicians nor any other preſent could ſee but themſelves". Gin. 
millſcroft a/ledged,, He would have proven much more had not the Lords confined him to 
the man's condition the day he ſigned it. with the day before and the day after: Whereas 
it he had been allowed to adduce witneſſes, who law bim from the commencement of his 
ſickneſs, they, would have told that he called for à former diſpoſition he had given him, büt 
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it was abſtracted and put out af the way, at which he declared himſe if very angry, The © _ * 

_ Lords having balanced the tefimanies, found judgment as much proven as was fufficienc' to 

aſtain che diſpoſicion; ; aud afſuilzied Gilmillicrote from the reduction of it, as if he had 

e been inſen lible at the time. JV id 29h Feb. 1712. 32 Rh 2} r bf 5 . ö 
1, January 18. 1712. Brigton cantra Lady Carſe. D ame Eliſabeth Gray was firſt mar 

Fried to Lyon of Brigton, and chen to Sir Patrick Lyon, Lord Carſe; and by ber firſftt } 

| - huſband had a jointure of L. 100 Sterling; and having only. two daughters, they got por - = 
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YO tions. and the eſtate fell in to her huſband's brother, as che heir-male;- John Ly on nou E 5 
Brigton, his grandchild, findiag his eſtate ex hauſted by two liferents, viz. the ſaid Lad © 
t Carſe bis grand-ancle's relict, and alſo by his mother's jointure, befides other debts affecting 
it, he purſues a procels of aliment againſt them both. The mother cantended ſhe could 
bear little or none of it, ſhe having only 1000 merks, whereas the Lady Carſe had now 
poſſeſſed near theſe forty years, bygone almoſt the dauble. It was alledęed for the old lady, 
_ #bſolyitor from any moditication on her; Im, Becauſe ſhe brought an opulent tocher uf 
I. 1000 Sterling to the family, by which they were lacrati, for which ſhe got but à very , © 


4 


moderate retribution of a jointure; ſo ſhe being an onerous creditor on the eſtate, can never 
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de burdened. Anſwered, The bringing a portion does not change the matter, nor take Ml 
away the heir's claim; for women have right to a jointure either legal or conventional —_— 
Whether they bring tooher With them or not: And. the action for aliment of apparent 

heirs is founded in that natural decency, requiring that eſtates be not carried away by life - 
Tentets ta the ſtar ving of the heir, who has no acceſs till their death; and which is con 
ftirmed and ſupported by the 25th act 1491, where the ſuperior or his donatar are to ali- 
went the ward-vaſſal during his minority. . 240, Alledged, That Brigton has no right to 
ſeek an aliment from her, becauſe: his grandfather was not heir to her huſband, who left 
__ - two daughters, his heirs of line ; and be entered not as heir- male, but finding the eſtate 
- burdened, he renounced to be heir, and ſuffered it to be adjudged, and then brought in 
tmheſe adjudications; and by that ſingular title they poſſeſs the land to this day; ſo bruiking 
tanguam guilibet and as a creditor or ſtranger, he has no claim for an aliment againſt her; 
eſpecially ſeeing he has no contingency of blood with her, neither being deſcended of her 
| body nor her huſband's, ſo that a creditor- adjudger might as well erave an aliment from her 
as he. Anuſevered, Her daughters exorbitant proviſions did (o incumber the eſtate, that be 5 
was forced to enter by ſingular titles, and poſſeſs as an adjudger ; but he being ſtill the heir "+ if 
of blood, though not deſcended of her body, his renouncing to be heir can never deprive him 
of his juſt claim, which he has both ure ſanguinis, (his grandfather being her huſband's 
brother) and likewiſe by the feudal contract, which gives bim a relation to the fee, and an 
intereſt to be alimented out of it, as was found i 2th. December 1677, Preſton contra the 
liferenters thereof: See alſo 20th July 1636, Heriot contra Law; 11th February 1636, 
5 Wallace and Sibbald ; and 16th July 1667, Hamilton contra Symington. Replied for the 
5 Lady Carſe, that having renounced he 1s in no conſtruction. an heir. except of one who enters 
3s a Creditor-adjudger, It is true, thit aliments were a ſtreich and extenſion of James Vs 
was) ſuſtained the aliment; but there was no renunciation there. And Sir George Mac- 
great freedom and evidence; nor have the deeiſions been uniform on which the authority 
rerun judicatarum ſtands; but chis is the fate of all deciſſons which eriſe from no certain 
- Principles of law; and, as to fuch, all occaſions are to be taken to reſtore them back to the 
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erde prineſples of juſtice and equity. 34% Aledged; At her hulband's death the for- 
iin $tolerable free condition, and the burdens being ſupervenient, they cannot prejudge her 


1 


ferent; or draw an aliment on her, (eſpecially he having bis mother to recur to, Who is 


band ur natura to maintain him; and Was ſo found in Preſident Falconer's 'decifions; 

has been, that the liferenters both old and new take the burden proportionally effeirin g to 
Ager Gut of her ſmall aljwent, has hitherte maintained him. The Lords found the” Lady 
] W 15 | jected by the other party that e was inhabile in law, conſidering the rooted hatred t hey 


2 Chriſtian and a Jew, there might be reaſon in that caſe ro ſuſpect him, but it being be. 


and chough he will not ſwear on the New Teſtament, yet he will ſwear by Jehovah, on his 


vaio in civil cauſes It was alſo remembered, chat the Queen had knighred Sir Solomon de 
7 Medina a Jew: tradingiar London ; and if capable of honour 


7 5, why not of bearing teſtimo. 
ny ba And we allow Quakers to declare in their * n way . 3 c fc; 


27th Feb. 171). Upon miſtakes; they having ſeparated, ſhe purſues for an aſiment out 


bern flotte lande In reſpedt dee could not cohabit woch maltreatment: | And « 
5 pProbation being adduced and adviſed this day; It was alledged, That his ſcurrilous railing 


1 N 
4 * 

ITY \ 
Pos 


wu time for her to complain when ſhe proved her requiring, and bis denial. 3710, Molt 

blk the facts condeſcended on; were prior 10 May 47 10, At which time they entered into an 
Agreement; and the by a declaration under her hand, had paſt from alf preceeding miſcarri- 
gages. Anſwerea, Her declaration was conditional, providing he carried dutifully to her, 
And provided her conform to fer- quality in time coming: But by the probation it appeared 


et uxorem, and ſo revokeable, in fo fat as extended to her returning back on her jointure: 


. : ; "IF . 13 b N N 28 * 3 pb r "TOY «i n 22 
forfeit his jut wariti. The Lady in the vacance had led ſome witneſſes before the Bailies 
e of Edinburgh, on pretence they were removing out of the kingdom, and would not ſtay 
iſſ the ſeſſion ſat down, and who loaded Capt. Nairn with much cruelty and in ſolence to her. 


good fame had deponed about the Lady Innerytie's' conſalting with them for poiſoning 


ncouſly, they were both laid aſide, and nothing adviſed but che depoſitions taken before 
1 theuſſelves: Where the difficulty occurred, that there was à liſt of debts, with their in- 
F ructioas, amoonking to L. 4 or 500 Sterling, given in, and by an aliment. to her they 
Would be viſiblyleſed ; for they run a double hazard both of his death and and ber's; and 
n bath events they loſt their debts; and fo much the rather were the cteditors to be con- 
--  _ fGderedin the modification, that it was alledged ſeveral of the debts were originally her's, 
And only corroborate by him, and ſo ſhe was more obliged to ſee them paid by the ties both 
5 of law and honour- When the Lords came to ſtate what ſhould be the quota of of her 
<P v liment during their living apart, à variance aroſe on the rental. - The Captain making it 
ouly L. 1700 free rents, and the Lady more than 30 chalders of victual. Some propo- 
ſecd to half it betwixt them. Others rnougbt 1 2 chalders of viAual ſufficient to her; and 
even that to be ſubject ro a proportion of ceſs; but in regard it was not clear if any of the 

__ debts were my Lady's, contracted in her viduity; nor was the rental fully agreed on, there- 
- fore, they remirted it to an Ordinary to adjuſt theſe matters of fact, before they proceeded 
ta modify a quota. Among his other points of maltreatment one was his keeping miſſes in 
the houſe. It was ſtarted if: this fell directiy under that category, ſeeing! bad uſage relates 
mate do beating, &c. Yer it as thought to be a maltreatment of the worſt kind, and 
$ is one of the fatal conſequences of unequal marriages betwixt a young man and an old wo- 
man, which are ſeldom attended with tranquillity or a bleſſing.” ; oo 


* 15 | bis & 
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Wo, January 22. 712. Margaret Hamilton and Mr David Orme her huſband, having right 


— 
LY 
< 


,  _ purſue my Lord Burley, heritor of Freuchy and Newton, for payment of the feu · duties of 
A theſe lands perſonaliaFiome for many years bygone, Alledged, That for all the years ſince 


5 Wb 


5 


/ 
* 
/ 


hs. 

| x # "= I th February 1682; Hamilton; ' Anſcoered; That is but a fingle practic; but the current C 

4 2, their quotas; for gem ſequitur commodum eumdem [equi debet etiam incommodim ; and the mo. > 
. Carſe nor liable in any part of his aliment, eſpecially rape ng by Fpachul "Hogular titles, 
1 Fankary ig. 1712, A gew bring adduced as a witneſs. in a certain eaſe, it was ob. 
bear to all Chriſtians. The Lords thought, if a Jew. were led a witneſs in a cauſe betwixt 


- ' /twixt two Ohriſtians, his 'Giſowning *Jeſus'Chrilt for the Meſſias'could ho more incapacitate 
him, than it would do 4 Socinjan ; our formila jurandi mentjoning only God in the general; 


TLuoorah or the Jaw of Moſes. © Yea, which is more, 4 Fork or a Pagan are capable; for in 
Captain Green's caſe for pytacy, two Heathen boys were a imitted; and if in criminals why 


. 3 | WY contra Captain Nairn” her huſband (mentioned /upra 
. . 1 : 


nguage againſt her was more than compenſed by the like or worſe epithets ſhe gave him. 
As for her want of cloaths, of ſuitabſe proviſions for maintaining herſelf and ſervants, It - 


. he had failed even ſince that time. Beſides, it was of the nature of a donation inter virum 
And if a man prove ſuch a viper and Barbatian to the wife of his boſom, it is but juſt he 


1 He had likewiſe taken a ptecognition before the juſtices of peace, wherein ſome perſons of no 
. her huſband: But they being taken by no warrant of the Lords, but brought In ultro- 


ftom the late Marquis of Athol to ſome feu“ duties due out of the Lordſhip of Falkland, 
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ucies may be calt 
has uplifted it. 


1 ee 23; 2. Sir George Maxwel of Orchardron being debtor to Herries in Torr. 
' ._ DVorngget in L. 269 Scots by an old bond, and par ſued. for it by an afligny, he alledged e 
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. Vet it cannot meet the pur- 
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tegorical anſwer. than to tell any rent they owed was 
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_ their appdritors or ſervants of court are not to examine ws 


1 


tthät he could never recur in warrandice for more than what he actually paid himſelf; as _ 
been ſeveral times decided; or at leaſt he could only claim that with che expence of the 
pProceſs; therefore they remitted it to the Ordinary to hear them on that preciſe point, hien 
ik true, would determine the whole cauſe. Some of the Lords thought this was ſhuoning a 
Clear opportunity put in their hands, to let inferior judges know, they would ſeverely puniſh © 
them for opprefling and concuſling the poor lieges, under the ſhadow of law, and abuſing _ 
their authority to covetous gripping extortion. That warrandice in thir cafes goes no farther © 


7 than the ſum paid, ſee Stair inftit. J. 2. tit. 3. and the deciſions there cite. 
Fanuaty 26. 1712. Carruthers contra Sinclair. The deceaſed Alexander Sinclair of 


1 
* 


Rollin, nominated James Sinclair, clerk in che bill chamber, and William Carruthers to be 
Tutors and curators teſtamentary to his ſon, in the terms of the act 1696 but they falling | 
©... to differ in their way of en, and counteracting one another, Carruthers gave in a 
dill to the Lords, complaining of Sinclair's malverſations, and craved he might be ſummar- 
ly removed, being a member of the houſe; which the Lords refuſed, this truſt no ways re- 
lating to his office as a clerk; but he was to be conſidered tanguam quilibert. Whereon 
Carruthers raiſes a proceſs, in his own name and the pupil's, againtt Mr Sinclair, to be re- 
moved as ſuſpect, in ſo far as he had acted theſe five or ſix years bygone, without ma- 
- 'king inventaries, contrary to the ad act 1672, declaring” tutors, omitting that, to be re- 
moveable from their office ; likeas, he clandeſtinely removed all the writs. out of the houſe 
of Rollin, and brought them to Edinburgh, without acquainting the co-tator, wherein 
ſome of his own backbonds were lying; ſo the pupil's danger is evident by his making 
+ himſelf maſter of the whole writs, which he can abſt ract and embezzle at pleaſure, en, 8 
What Mr Sinclair acted was by the ſpecial advice and approbation of the pupil's neareſt 
fktiends and relations, who found his buſineſs left in ſuch confuſion and diſorder, and higcir- 
cumſtances ſo low, that they adviſed him for the pupil's good, to forbear the expoſing his 
e , WE Ie TT Tn c os Bhs, OY 
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05 . . . excludes him penſonali objeRione;; and it were both acongruous. and contra bones. mares to. 
- allow 4 tutor, who- has mot: made inventarics, to remove. Kis co-tutor on the fame account: 


„ac beg ine pops name de in ehe ſommops, vet it is only borto ed a8 cover'to pal... 
= aus his unjuſt malice and reſentment, begauſe he has been rettrained .8rofſands in rebus pu. 
„ 0 pill. Replied; Lon can neyet retort my not making inventaries, beitig-oceafioned. by your 
1 . and obſtinacy. L required you'by way of inſtrument to furnjſn me the writs; but you 
1 9 5 unreafamnbly refuls il LW forced 5 purſue yo for them in an erhibitſon, which you 
HR * maliciauffy ſuſpended ;j\ and 8 1 could not inſiſt qua tutor, Vet it is ib wopularis, and the 
* 1 1 Cords would authoriſe one d concur With the pupiſ to remoye you as ſuſpect; and che mean · 
| neſß of fortune is no-exchſe; for it is both falls/and: irrelevant; he having L. 400 Sterling "WM 
* 9 land rent yearly,.and a movable eſtate of 20,00 merks, and more, if well. managed and” 


5 5 ſſciught in.“ The making an inventary bes, after ſo 


@ time, can fever fatty the act 


A he = of patligment; nor ſecore-minors.. It would-be an ill C cfence for a Vitious ihtrowitrer, or 


Ex 7 „ confirmed and ſerved heir(;i This would be;repelled after pon. eon: 

FE 6” SIS 2 rataw, even as much as a:thief's excuſe wayld be, if he offered to reſtore the Kolen 
IF 15 Boos and make up ih damage And the waking up inventaries after you. way quarrd- 

9 e i proceſs; neither; anſwerz the act of parliament, nor che Popil's intefeſt. Phe Lords 

. Focke sa that tutors taking the liberty to diſ enſe with that excellent laws my 

be . 15 _ to ftamertbrin ingentaries, when they: pleaſed, ag of the ut moſt conſequenge to pupils; and 

- _ * _  . thought per had bord groſslyamalyerſed, and by the Lana one anetbet. the. pupil - 

EE >. "or hut NN dk en 2 N in teltament, they were not obhiged ta find cau- 

7 A 4 tibi: gif bott fices were vacated, there would be room: te get a tutor da- 

. | onicd 40 nd Sufficient caution ro the bony par 


Ea 95 A apparent Heir, to ſay, th agh 1 did not confirm or enter heir 


* = amet, "There: were pars two iſfcaltios ſtood in the * 5. 


1 big ante lem motam, 


* * . 


- ae ſuffer in the imerim, till that were obtained. WS this kx ry . the 
8 could authoriſe one to act medio tempore. The ſecond. Wus, that Carruthers could not be 


[ 5 5 - rettjoved ſummarilys without a formal proceſs Taiſed againſt him; but it was ſuggeſted the 


8 friends had raised, ſummons like wiſe N him as ſuſpe& which the Lords allowed to 
5 i > . bee taken in intidenter, in Mr Carruther's proceſs againſt Sinclair, and remitted to the Ordi- 
mary in theicauſceto. bear: him, wby: he ſhould not be removed from the office, as well as 
Mr Sinclair, 1 In pins, aas And the I. rds reſolved religiouſly to; obſerve. the tenor 
- of that gbod: law. Soſſe thought this threatening to lay them both aſide, might 


. 8 5 ou have an effect not very advantageous to the pupil, to make them pack up their differences, 


IF : 
2 Ws Irvi 
: » * 4 * 
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: 5 5 e agrees Len 4 drop en 


e * 


heir complaints, unleſs dle friends of the 


G3 © > ev . 5 5 | 
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* 1 5 Ze, Thi 17¹ e Er prey ebe, Nerf peace in e le 45 Air contra * bo- 3 
| muas Gray merchant in Irving and others. There being d general clamour and complaint, 


rates, who ate their only competent Judges privative of all others; in. ſo far as the town 


. _ dition Id their own burgeſſes, but alſo a power of repledgiation from all other courts; 
5 TH and which was even ſuſtained in the Juſtice eourt in 1586, in the caſe of one of their ci- 
5 15 | 4jzens purſued for mutilation, whb-on production of their charter was remitted back to be 
mtied by themſelves ;, and the 61 chap. af the Jeges burgorum ſeems to inveſt other _ 
burrows with che like privilege, faunded-on the-eaſe and conyeniency of the poor lieges to be 
Jucdged at home, and not drawn to remote diſtant courts. Anſwered, Theſe antient ex - 


. „eee privileges are long aꝑo obſolete, diſuſed and preſcribed. non utendo; and being long 


before the inſtitution of the college of juſtice and the juſtice of peace courts, erected wick 


Eg Eg a eumulati ve power, it is ridiculous in them to pretend a privative excluſive juriſdiction. 


Beſides, theſe penal laws,againſt-importing Iriſh victual are long poſterior to that charter, and 


„ all the judges Ordinary to cognoſce thereupon, as appears by the 38th act 166 Ly 
5 ON 9 of CIV Nee aa e 25 a Lead Lack fince, the union ,is 
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3 | 1 on thit reaſons, / 1mo, That it das given @ non ſuo j udice, che inhabitants of Irving 
= not being obläged to anſwer to any other juriſdiction in ſuch. caſes, but their own magi- 


g have an chatter in 1511, ratified in patliament; not only giving chem the —— 


* 


A Lis at no Joſs. And ee e can never 1 Pry l a@ion,- Heeg 85 is „ 5 
Ee. 8 guilty and culpable himſelf he never having malle inventaries to this bur; ich 


3 5 "hp the heritors'and/gentry in che weſtern coalts, of the importation of victual and other 
JW ET Ireland; contraty to-many afts of Parliament 3 and the inhabitants of Irving 
* ny being mainly guilty of this abuſe, by ſtealing it in by night at many ſecret ereeks on that 
* more; and the outei ee flagrant, the jüſtiees of peace of that ſhire call the ſaid Gray 
955 and 4 great many others delated as criminals before them, for contravention of theſe ne- 
\ "" celfary Poke! * againſt Iriſn meal; and in regard of their contumacy in not appearing, 
b fine them in L. 100 Sterling the piece. Which deerect the burgers and their magiſtrates 


} 


or THE 1 0s or 8 E 860 N, e. 15 EY 
 enfarged-ro-all chat he jaſtices of perde in „8 ed enjoy : And * can. be a 5 
- more expreſs than the. third act 1672. act 14. 1686 : and at 9. 170; Where the reſtrain 
5 the import of Iriſu meal is committed to all judges. Next, their repledgiation is on: 
'y in caſes that go to an inqueſt and aſlize, which this does not. Though in K. James the 
IVih's reign many civil caſes were tried by inqueſts, as they are ſtill in England, though 
2 into deſuetude with us, except in ſerving heirs and ſome few caſes more. And it is 
bopsd the town of living will not claim more than the. Lords of regality and yet they, 
* the laſt conſtitution | and eſtabliſument of the criminal court in 167 2 have never 
been allowed to tepledge, od their offer to find. caution of Colreachi, but only permitted to 
fit as adjuncts if they pfeaſe. Aud it was refuſed to the Duke of Hamilton for his our by 
of Borrowſtounels and Kianiel. And the magiſtrates are ſo far from being the firteſt jud- 
ges in thit caſes, that the Jaw looks upon them with 2 jealous eye, as 97750 the burgeſſe 
And making their towns ſanctuaries for reſetting ſuch J and whereof. they O's: 
evident demonttration : For, to prevent the jultices of peace, they, cauſed, purſue the P43 
porters, and on'3 ſham · probation afſoilzied them. Replied, Such privileges being au, ne- 
= facultatis never preſcribe non utendo, unleſs they be repelled in judicio contr adi Horio, or 
à contrary practice introduced: For it may be, no occaſion. for exerciſing that right oe - 
curs for many years, and ſo diſuſe can never loſe it; and it is nat to be preſumed mag iſtrates 
- will act contrary tao go beyond the ſphere of their duty, to palliate abuſive pradtices 
fa prejudicial to the general good of the nation. The Lords repelled the iſt reaſun, and 
found the juſtices of the peace competent, and the town's juriſdiction. not privative, but 
5 1 cumulative; aud that their right of repledging was in deſuetude. The ſecond reaſon - 
of ſuſpenſion was, that the manner of: probation, by referring the tranſgreſſion. to their 
_ baths, was illegal and unwarrantable, being for a crime. Anſwered, It was only purſued 
44d lem efeltum fot a pecuniary mulct, and not any corporal puniſhmienc : And though they = 
ure to be ſent as recruits. abroad, yer that is only an uſeful diſpoſal of ſuch as will not live 


5 1 but are al . water pe tins on to. Hh. at e . * Lords $6" 
' Knew ga etre alſo ; an 
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5 5 1 5 — And Ze the. Lords 1 repone 
_ prorogate the diet, Ho allowed the Ordinar £4 to conſider the pun and their at K the. 
tränſgreſſions, with che circumſtances, condition and ability of the party, and nr | 
1 5 to modify and adjuſt the fine as he ſaw juſt. Ex relatiove Domini de Nlinto. FRY 
This importation of meal is good for the poor; plenty mak ing it cheap; but it ſinks the . 
gentlemens rents in theſe weſtern ſhires : Which of the two is the greater prejudice to the 
| bulk of the nation, problema eo: Where: we muſt likewife ballance the loſs and damage 55 
d ſuffer, by the exportiug ſo much of our money in ſpecie to a foreign country to buy it, 
which diminiſhes our coin pro tanto: But if the victual was purchaſed in Ireland by ex- 
change of our _” Foun for 1 it, that takes re” that objeckion founded on the außen 
5 | 
| May. 31. 1712. Mr William Steel, Miniſter at t Lockmabed.” wanting. A man, he. 
| applied to the preſbyrery | in the terms of the acts of parliament to make a viſitation, in or · 
der to provide him: And the fame being edictally incimated from the pulpit, a committee 
of the miniſters of that preſbytery met at the church, but the heritors did not compea ; 
however, they proceeded, and examined tradeſmen what the building a manſe in that part 
_ of the country. might coſt; and on their report gave forth their decreet: Which 
being ſuſpended, thit points came to be determined, 1mo, That by the 2 1ſt act 1663, anent 
3 manſes, the miniſters and tradeſmen may proceed, thagh the heritors be abſent or 
withdraw, being cited, the miniſters having no other form or compulſitor to bring them, 
but an intimation from the pulpit on the Lord's day preceeding; ; but the tradeſmen * 
pariſhioners will not ſupply that clauſe of the act. requiring two or three of the moſt di 
bret men of the pariſh to be preſent alſo, to aſſiſt and judge on the tradeſmens opinion ; 
Who muſt be over and above the work men, who would be very unfit to reſtri& or limit 
their own: work. 240, The Lords found the miniſters were by our law impowered to proceed 
to liquidate the value and price of the manſe, not exceeding L. 1000 Scars, and likewiſe to 
c ghuſe the moſt convenient place for its ſituation near the church, with a ſuitable glebe, and 
graſs or forage for his horſe and cows ; and alſo to caſt and proportion the ſum liquidated * 
upon the heritors, and tenamea factor and collector for. uplifting and depurſing it. 310% 
Found the rule of the caſt muſt be, not the real rent, (which would put miniſters to a long 
.= tion, and oecaſ on many great debates) but the valurd rent extracted out of the ceſs- 
5 0 40, Found, though ſome of the heritors were dead, as the Duke of . 
OL, II. 8 8 ' | . c. 
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+ - » -  Eodem die. ' Colvil contra N - William: Diez 


: * 


* "the diſpoſition or nomination of the truſtees; ele he had, the condition was 
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"We ation Parey big as an, 88 vet this freaks not i ONTO to. 
others, © © zko, As id by gones finde bis admiſſion, and till bis manſe be built, he has a 
dod claim for as much, as he has paid of -houſe-rentz yet it cannot come in 
Pere in this geſignation, but he muſt raiſe a proceſs 'again{t his heritors for the 
fame. 61, It is in the miniſter's option, either to take I. 20 for his graſs, or to ſeek 
and to be allocate! to him for that uſe. But the zpreſbytery: muſt not pie upon arable. 
land that has been in uſe to be rilled, ee Ich act 1606; but ſo, that heritors 28 not = 
_ » emulationerm till up what was in uſe to. be lee, elſe they might leave nothing to de deſigned 
Jor the minilters but moſs, muir, hills or rocky ground, = the miniſter's prejodice, and de- 


WET frauding the good deſign of the: W's for Auch Nee re a lie OI the cuch 16 


0 1 leg um capl are. e CN e 
var of Woolwer, Ae . — Guia 


pPerſons in{conſiderableſums,: and amongſt che 2 * to Mr Robert Colvil Miniſter: at Glen. 5 


— 


| - the expence of 'diligence-: Neither will an adj ud 


luce, he cenvenes his creditors, and with their conſent grants an abſolute dilpoſition of his 
eſtate in their favours; WhO pitch on five of themſelves to be truſtees, Who are infeft for 


9 85 Ny the bchoof of the whole,. and impowered to ſull the lands, if not paid before Whitſunday 
_ 19087 and in-the meap tinte to apply the rents for 


ying their annualrents prime loco, and 
their principal ſums ſo far as it would go: And upon this they gave him a ſuperſedere of 
all e both perſonal and real. Mr Colyil wanting three or four yests annualrent, 
and thinking the truſtees minded themſelves more than they did him, raiſes: an adjudica- 
tion: Againſt which Woolmert objefed, The craving chis adjudicarion was more humour 
than inrerelt ; - for he had very tuitly denuded Himſelf of his eſtate, both real and «caſual, 
both to prevent the cteditors caſting out needleſs expences in adjudging, arreſling, - or the 
Ake, and heapiag the ſame upon him.: Which method had proved very ſuccelsful in Edzell 
and Thomas obertſon's cafe, and ſundry others where it Was tried; and that Colvil is one 
1 the conſenters who agreed to it; and having acbepted, cannot: refile how, unleſs the 
7 xruſtees f firſt- repone him to his own; eſtate; $- except à ſmall competency to himſolf, the 
_ rents go to his ereditors; and Mr. Colvil may have his proportion effeiring co his ſum: And 
_ the very defign' of the diſpoſition was to he free of echudging and ne ng: bim Wich 


80 che courſe of ten years,” and in this way now Jaid ace ne py ger payihent ee 5. 


er: So the compullicot-you build on will not operate your deſign; and by: Mr Colvil's re- 
Alling now., were to impoſe a trick upon Woolmer, - and hound out all his ereditors-on him, 
__ Though he is denuded-of| his eſtate in their favours: Ei i malitiis non ef indulgendum, con- 
craty to Mr Cobvil's expreſs conſent and paction. - Anſcoered, Denying he agreed either to 


only condi- 
tional that he was paid of his annualrents, and the lands reuped:ro pay the principal ſums, 


none of which is done: But he and the: truſtees collude together; and at this rate, a debtor 


5 = cally: enſnare his crediters, by by givin them à diſpoſition · in a truſtee's name, and 5 


gratify ſueff as be pleaſed; neglecting the ireſt, and e ny up their hands, from either pur - 
ſuing him, or affect ing bis lands: Hut; lay is more juſt and equal than ſo. Suppoſe Tanve 
5 accepted #wvadſct, 2 = in poſſeſſion, will that hinder me in farther ſecurity to adjudge? 
Ia the Roman law, neither a:lepal-nor à conventional hypothec could ſtop the creditor 
- \from ſeeking a miſſio in poſſeſſionem bonorum debitoris, which was the pignus prastorium; and 
i they were not ſatisſied ltr annum. then followed the venditio Bunorum authoritate Judicts ; 
and ſceing uo courſe is taken for paying my ſum, what can hinder the free current of law to 
8 cake place? eſpecially ſeeing the diſpoſition bears a clauſe, that if any of the creditors diſ- 
agree, the reſt ſhall be ee Proceed in diligence; from which I can never be pre- 
cſuded, unſeſs I had acceptect height. in ſatisfaction, and diſcharged or renounced my dobt: 
And ſeeing Jhave no benefit. by be diſpoſition I am willing to repudiate it The e 
thought the Miniſter too hard;$n his debtor, and therefore found he cbuld not adjudge, it 
being proven that he accepft he diſpolition, and conſented to the nominees; but thought 
in a reduction he miglit be liverate of it, but not in this proceſs. This was 5 
| by: the Preſident's vote, ant was deſigned as #ſpur to ger: the man his annualrenis. 
Ealem tempore. M parallel oaſe occurred betwict Calder and Ogilvy. Middleton of Bal 
| begno having: granted a bond of provifion:to his younger children, and. Calder ef Afsuanly, 
as aflipney, (craving ee Compearance is made for Mr John Ogilvy; Advocate, 


Pho produces a diſpoſition of the lands craved to be adjudged,. with 4 baſe infeftment 


thereon. and repeated a reduction, and era ved the adjudication to be-{topped medio tempore; 
his reaſons tbeing in jure and inttantly verified. Aedged, Adjudication being a proceſſus 
executivus et Janne n eannot be ſtopped by a third party intervention; but it muſt be 
reſerved contra executionemin the mails and duties. It is true a-debtor may binder lands 
from being adjudged, if he inſtantly prove payment or compenſation; but the inſtructions 
Mult be very clear, elſe they will not be received in boc ordine: But much leſs will a right 
3 from my debtor to his own brother-in-law, 3 love and . compete 
with 
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ol Spottiſwood. Neither is he who officiquſly abtrudes himſelf fo | 
led; and to allow him to quarrel.my right, When 1 am ſtopt in my _dihgence and title to 
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Lady Ormiſton's adjudication, on his repeating reatons of. reduction ve- 
he decreet ;. and 1 will not . ſuffer, my cauſe to be we 
And as it is in ſelf defence, ſo, here principris olſtandum; and if your right be null, you can- 
pore ire non videtur. And Scair is miſapplicd, 


: = 
* 5 . 4 


J in vigour; and a preſent trial ſaves expences to. both, 


qadicarion, , Ogilvy might-infilt ip ſuch geaſpps 


Hand in v 
fore any a 


* ties. „The Lords found, be- 


_ -nftantly verified ; but ordained him to condelcend thercen, that it might appear of u hat 


"YH by 
— s 
- 8 
" 5 | 


þ 
v ol * 
% 
? * 
* 1 F 2 


n 
* 
* 
dy 7 
* 


, 
i% 


- 


> 
oy Ng CI „ 
87 1 * + £ > * 3 8 * f & 
9 o * a EE; 
F ” * ac . * *5 of . 28 ” 4 7 = \ © - * ; * 5 * = £4 * * 
2 February 4, 1712, Kart © 
f 17 75 £ 3 . + £. HY: EW ; PLE oe By | * 


"3 


0 


Kind they were. Ny Lord Forglen having propoſed, if he might vote in th 


the parties having married his niece, the Lords found he might; be declined in any cauſe 
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ebruary Earl of Forfar,contrs Gilhaigie. The old Marquis of 
ritor of the Jorſhip of Bothwell, in 1629 feued. off; a_parce] of it to one. Gavin Rae, 
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to be holden of his heirs ſucceeding to him iq that lordſhip; Whercon Rae was infeft. One 


J * A \ 
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2658, and thereon led an apprifing, which he afterwards diſpened to John Gilhaigie. The 


Marquis, in bis ſecond contract of marriage, diſpones the ſaid) lordſhip of Bothwell, to the 


1 23 - 


heirs of that marriage, with this reſtriction, that he ſhould not be obliged. to warrant any 


teos he had granted ont of theſe lands in the Feat 1629. The Earl, of Forfar being the 


% 
ep 


118 


ipal being loſt... Ben, The appriſing led by Waddel againſt Rae, and a cherge againſt the 


* 
N * : 
Y 
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daebts due to him by Rae, and his d: ren en WU * 4 
_  Gilbaigie having applied to the Lords, Hue that this certification Was taken out 


Marquis as ſuperior to receive him, 


4 4 « 


Contra non produtla, viz. the N Rae's charter, and the grounds of Waddel's 


his decreet . againit kim whereon his appriſing proceeded. 


Li” «+ * 


_ . when he was lying fick, and had none to appear for him through poverty, the Lords al- 


_., lowed bim co de heard and his defences. reſolved into thir three points, 1m, That the 
original charter produced was ſufficient to debar the Earl from quarrelling the defender's 
Tight, ſeging he was heir of proviſion to the granter, and ſo 


bound to warrant. his deeds; 


5 eſpecially. ſccing.the Earl's own right bore, that his father was not bound to warrant the feus 
he had granted out of the lordſhip of Bothwel in 1629, whereof Rac's was one, though not 
particularly mentioned nor except 


ed: And it were diſhonourable to ſuppoſe perſons of ſuch 


high quality-would rediſpone lands to their children, whereof they were denuded before; that 


* 


| were io make them. guilty of ſtellionate and double rights. And though the principal ſeiſin 


had been bound; he might have alleged chat the charter was a feudal contract bet wirt 


de amiſſing, yet che abſtract would be a good adminicle to make up its tenor: And though 


0 E-4 


heirs of a ſecond marriage are only liable in warrandice ſub/diarie after the heirs of line are 


$ 


diſcuſſed; yet here this order cannot take place, becauſe he ſucceeds in the right of ſuperio- 
it and fo the Earl can never quarrel this feu, clad with more 
than 40 years poſſeſſion in Guhaigie and his author! s.perſon. Anſwered, The Earl of Forfar's - 


* 


8 


ſueceſlion to the lordſip of Bothwel is not ſo much as heir, as by a voluntary diſpoſition, 
andi ſo can never bind him to warrandice. 


Eſto the Lord Angus, granter of that charter, 
Rae 


and 


> 


few 
* 
; 


* 7 N 3 


| comms. to, repeat, my reaſon of reduction, yowll tell me I cannot, becanſe J am bur 4 
perſonal creditor, and you are.infeft. .. {n/wered, I being proprietor, 1 have very good in- 
tereſt to top any from: adjudging my land, Hideo rem mears agi. I ab not to involve 50 
in along plea, my nulliies ate intripſic,, ariſing, ox. face, ſcripture, and _ipltaily verified 5 
and ſuch have always been received, as, was found Livingſton. contra the Lord . Forreſter's = 
eirs, 220 July, 1604.3, and Boyd cf Boyd, 26th July 1676; and recently,” Comma 
Campbell got his Jands ſcored, out of the adjudicatians agaialt Dalmahoy. -- And Hamilton of © ' WM 
- Bangour opt the Lady Ormiltoa's ad} 24 
Jie by 


#1 4 
* * 


is-caſe, one of 


Vaddel, being creditor to Rae, . obtains. a decteet againſt him before the Engliſh, Judges in 


re him, with WaddeP's diſpofition to Gilhaigie, and two re- 
- ceipts/of the teu-dury hy one John Burrets, the Earl's factor; and certification is extracted 


for it. Competirions, 527. yields, that exceptions. inſtantly verified are competent againit 
ene and in malt de an {6 While gue good e e e of deren 


dedoction and nullity as were 


Jon ami heir. of chat marriage, raiſcs a reduction and improbatjon againſt, Gilhaigie, of his 


43 has | 5 * 1 a 3. 3 * N ; 48-0 
rights to that feu; who produced the original feu charter given by the Marquis to Rae in 
415629, with an extract ot the ſeilin from the regiſter in the low parliament-houſe, the prin- - 


\ 


| wonnded. by your adjudging. 22 EE 


5 \ n — 


— * 
- 
* 
> 
7 


. 
the Lord Aaſtr ton of Northbank, . as alligney tn Soi 
Lords. refuſed to ſtop-the adjudication ;.,and the like berwixt Hamilron of Roſchaugh and 


” WS 
1 8 ; . 


— 


* *, * 5 
„ g £ . 1 
< ” 4 1 
- — 4 be _ * 
L — 4 ” a £ 
, ; F 4 5, : — .= — — wa. 
— ny Gags << — — — — — eta ae ad Pon mages anti PROSPER wum ⏑ oc HAI ar — IT; — — _— - = 
— r — — 
— - - . — —— OL * - * + A KO — n 
— "LS > 
* - 


4 
$5 
, 
hos 
bf 
171 
0 
* | 
1412 
178 
158 
i 
1 
2. 
5 
177 


- 2 . 
4 / 
> 
- 
Hy 
* » 
* * 
0 1 Y # . 1 * 
* * » * * 
4 F A 0 
4 — # 
x 2 ; P a 1 
- 5 - Y 1 
— — 4 1 ” . 7 
— * C 
» 4 
. 
% * 
— — . — ES <—o— RIES — 
. —— — - * 2 —_- - a b 2 
To * —— * —— SN Wow 2 — . * * 9 —— - — A, 
— = l = - * * — © = 5 wa + Ye _ TA. 42. me — 2 6 — — a * 23 gee * 
_ - 2 5 a r 1 r — 


» DT 0D TY PEA GR IS Chat + gm. en 


an cas. — — 
— — 


3 * 3 — 
— — 
— — . 
2 — — — 


— " - — — — = 
— ys — We — P 2 er 
— 9 * * <A N * 4 = 4 
DCA av car ——__s — — — 
—_— . ü —— ———— ———— — . 


N v F 4 
a * P N \ 6 k 
4% , 1 ” , * . + 
. 4 Y o N . : 1 | 
7 % 4 8 ; N 81% . . 50 5 * » 
1 I» F * 80 „ \ 4 : " , \ 8 4 . k " ; & 1, 8 # , 977 N. > K 0 % » * 1 a a * * 
ö * * 1 — 0 : yy 1 * 7 2 N * 1 1 #y 
g 5 „ 3 5 5 . . R © OO” 2 . * 
I 1 \ 1 * 21 7 * 5 N 1 | * * %\ : 4 1 6 tet; ® * R$ ' 25 au * 1 Fo 3 * 3 * 1 x „ * 7 4 
6. | - | V N | 34 * „„ Ef? Fg 1 A 3 f 5 8 e F 
71 3 e ee r 
0 y 5 1 2 wh a F Y F: * Y | 
wit 5 1 , " I? * : C 5 * \ ** iy i : + , f rf y 4 N- 1 8 . 
1 * : 1 IT 8 -” 
: 6 7 0 . ; Fic "a * N FA ea N : * x * N 5 2 
. / 2 80 ry 
\ 
** * 4 
. 8 b 


1 N > 0 7 ! FR *. Vos | E * 3 . 4 2 2 8 * 
F EXE 1 R 8 ; 0 £ C » * n — a , p . : 9 "a j 5 
* * » : $4 ws ” 4 2 4 5 * % 5 I 7 N * 9 
" 7 . * ® - 
; 3 1 f f ö a W e ky n N | by 
2 * is , g g * f 5 3 4 % g 5 % 4 . 1 N 1 ; F * — 0 0 * * 8 1 ' 

F 8 | 4 y 8 8 : : „ 5 . 3 . g kc ; I $5 1 8 A SEAS . "#4 "5 

* 1 . — — 0 5 A i * " 2 , { 1 * 4 * { 7 af 

%, * 5 N % . . 4 * = , : 4 v2 * 4 6 —— * ' . : A * 
1 on 4 N : Pl Y 1 # 
o F * 
: 


* a * a , | 
, y \ s . 7 
: ; 2 * 
' q J . 4* 5 TN ; 7 * be ” N Pf N ; 
7 'F 4 : 5% 4 Ts * . 18 „* * % P x 
24 7 + , g MS. YI © | e I 
= Pay ** WDM . * 1 4 1 * W 
F 4 ; f F , 7 © l ; F 2 
Wo \ | "(ip ; ; 


* ; 


and bim, which, tiff completed by iafeftment, was no feu; for mls ſaßms mills reve, and 
the extract can never ſatisfy the production. in an improhation, nor ſtop certification Where 


the principal dots nat appear. It is true, ſome competent time mult be allowed to Vallals 


da coniplent e e eee hat this muff have 4 determinate period, and if not 
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done, the ſuperjor is not boand to wait his leifüre, dür may, look” on the deed as deſerted 


and derclinquiſhed, the contfact being matual ; and ſeeing the ſuperior by his jufeftment 
in the am i um ditettum is proprietor agafuſt all che world, except a ſübalterm feu right of 


Proprietor, Gilhaigie ſhowing no infeftment divefting him, nor a Faffal infeft © theſe four- 
ſcore years bygone fince Rae's charter in 1629; for the charter lone makes no fea, and is 


tions p bunt 16) 


lter vallum cadnor be now quarretted), 
bim. If a erediror of Widdel's. objected rhis, ue might ferk preference, becanſe. of th 

want of tem; but a ſaperior can ucver do jt: Beſides,” the deckeet being by the ſelion, it 
is in publica caſtitlia, atſd you onght ro extract it, Anſwered for the Earl, He © 1 855 


. ; property flowing from! hit be ſhewh 3 then the Earl is Here no more ſuperior büt“ abfolute 


Jutt in chat caſe, as if it had not beeq granted.” The 24 defence was, though” 1 do not pro. 
Auce the grounds antf warrants of: Waddel's apprifiny, viz; his bond from Rae, and the 
decreet againit him (for the other grounds of the apprifing,” fach as the letters and cxecu- 

"RY paris inter vi inor be now qdarreklec Jt He Earl has no interett 


"oppones his 


3 8 ng produced, it ſufficiently certified the Earl, 


date. Aud in 4 ate 'caſe"berwixt livin | 
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- withour jitoteffing; is a" pailing from the 


5 25 f "$I OE Es 4 3 5 I 133 £2 $4.4 : 2 0 1 3 P q | 
diles whatſoever?” Who can velleve the Euk's compting with his factor can operate ſuch 
mighty effects, as. t6 conſtit ute a feu where there is nane? The Lords by -plurality found 


. -Gally having accepted the feh- duticz, and tatitiy dw ned him as vaffal, and only took ad- 
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vantage of the pobf man's wantingiſome of his connecting mid couples. Vide 26th Feb. 
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Fuba. Ata. Matjoribanks contra [Douplaſs. James Mufray of Skirling having 


apainlt” writs re- 


Earl 


c / 
And that as heir of proviſion to the granter of- the charter, he was liable ta Watrant it, eſpe · 


dil his latids foreſuid' to Lientenaft- general "Douglaſs, but! there being ſome incumbe- 


fances, patticulafiy one by Dundaſs of Breiftmiln unpurged, there was 2% 0 merks 


of the ptice tesamecd for cleafing thereof, the atinualrent whereof was paid to the ſaid Ja- 


i mes by way uf ühment for ſeveral years; and he being now dead, Nicolas Marjoribanks 
his wWidow, -Taiſes a new ſummons of aliment, on this ground, tliat ſhe was provided to the 


Hiferent «of that ſom, and "craves 1200 merks yearly. Compeatance is made for 


Breiſtmiln, ho alledged, be Had a proces depending to affect that remainder offhe price, 
and-he would ſuffer none tö touch it till his claim was paid. | 240, Whatever pretener Ja- 
mes Murray had, the is not in Fari- ran; for being remarried to a ſecond "huſband, lie is 


are nut bound to aliment his Wife, and nor burden her fitit huſband's credicors-therewith, 
ee, That it were aghinſt all equity for the Genetal's beits to brulk the eſtate, tetain 
2 great part of the price, and not pay its intereſt to the ſeller's reſict (provided thereto, 


wis albeit niatfied, yet be no other fuod te ſupporr herſelf ind balyns, bat rie annual 
rent; and though'the General, conform to the cuſtom of purchaſers, uſed the precaution 


of retaining à part of the price to obviate any latent incumberances that might emerge, 


and though Breiſtmiln's be marked amongſt others, yet it has not fo much as the ſhadow 


of 4 right; and has lingred theſe many years, and is preſcribed non utendo, and never was 
-clothed with infeftment, and can never prevail, much leſs itop fo' favourable” an aliment. 
FKeplird, They'll find themſelves mightily miſtaken about the quality of his right; for he 
mat only has an apptiſing, but likewiſe an inhibition long. prior to the General's . purchaſe ; 
z SO PF WE pa tl mr Ow fun.... sf 0e” «50k ag 


f . > r Fa ? 7 * . N - "= ** 6 * 
; 12 by y N * 5 * * 8 x = 1 Pg. 7 Ro 
„ . I „ _ 

2 % 1 * i E 2 # 3 : # 3 yy j {i : TW 4 


1 - ; at X. \ Th e , - 0 "+ qi Ar {<7 * PE ** 1 

7 P a FL hy : 4 ; N » * 4 \ " * F407 1 Ay , MY CY ; * 0 * y . F . . : N 
. * J 5 * 3 * & ein 1 1 * l 1 N : | ' . n 3 if r 
; i „ 


287 4 * 7 
476 f * 1 
ft * 
a 


7 10 
* Py 1 
"of Fl 
* 


. : x * \ F 
v > 85-4 THE 1 "IT" 1 8 
"Ya | ; * r 8 . i 
* 1 14 - y . * 5 {IM * 0 * A p 4 - 
ja „„ N | - 1 | a F551 
f * Li ; ; YT a * 1 _ wh . 0 H; x N. 5 
1 1 * 4 i * of ” "oP ks 1 
* 5 . 7 . 3 I. * 1 _ 1 5 y 
* e 1 * 2 Y a NY 4 | * | * * 7 2 
13 . a i S. Sx 5 1 7 * 5 \ Bent" l * . 
"I : * * * G - * 5 1 1 . * * 
0 ; LO ® 1 * ate 


- 
” 


* 
* 


„ 

3 4 ** 
19 
* . 


— be Y: * 1 
- p - 


fects 


- 
. ; ay 
2 5 
þ + 
x 4% 
: p 1 * 
Wd N i: 
j 
„ 4 1 n N 
Y =_ a 
* 
x ! | FP Tt 1 1+ © 
4 - 
o \ 
- att 


* » * 
4 pu 4 ! ' 
* 9 2 8 # f , 1 
* 1 N + 4 ; : 6h. "7 = 7 : 
TAWIE Do „ . 8 11 
oy * a 1 Ws - + 4 1 - TAE uf ö % „ * 
of 2 N 1 5 1 3 
o i ſn 


„ 


1 * a+ of : 2's . 5 N 8 
cereet being ra p 
4 5 . ; "ns 


T&F # 


£ 


* f 


_ -QHET 


Lady Haufchill, it compenſed ipso face, and ought not to have been aſcribed 10, any. 
dother debt, not libelled upan: All Which bein 


x FH - 1 
g * d. 0 lea "A a" a 45 1 | 60 
mitte, at least not diſtinelix Ml 
be heard chereon, bygone an- ill 


alledged is/materially-proponed and repeltedin the decreet: And though the eloquence ß - Ml 
A barriſter may brighten and illuminate a cauſe by various illuſtrations and parallels, - yer if i 
dhe defence or alledgeance has been plainly laid pefore the judge, without varniſh or diſggiſe, 
2 minor cannot reſume the ſame though in ether terms, ſo as to bring it under a new re:. 
View: But the truth is, the informality here inſiſted on is ſo thin and ſubtile that it borders 
on the confines of nothing, andi is a pure non - entity; for is there any thing more ordina- 
chan to bring in articles of deduction by compenſation or recompenſation in replies and 
Japlies which never entered into the libel, and muſt all theſe decreets be therefore defec , _ 
dive, informal and null? Ang all here quatrelled is the method of compting, which ſtated 1 
any of the ways makes very little alteration or leſion to the minor. And a ſmall difference. 
dgdught not to hy ſolemn decteets open; unleſs the leſion were ſomewhat groſs and enorm: 
hut in the. reſtitatien of minors, lawyers obſerve it is much more eafily conceded in extra- 
Judicial caſes, than in judicial; for Which Maſcardus gives this reaſon concluf. 1963. num. 
44. fu reflitutio contra ſententiam oft; magui,Pracjudicit, eſpecially if ſentences of ſupreme 
courts, Where the favour of ſopiting pleus is of a more peneral conſequence, than the intereſt 
of minots, whoſe pri vilege deans on thir two grounds, ubi ex ſua facilitate lap ſunt vel per 
Aulum alteriusz and therefore qucad points in jure they are not reſtored, but in ſuch utuntut. 
Jure communi with majors; but are relieved where they have either erred in facto, or have o- 
mitted defences. This makes the accurate Perezius adtits C. , advei ſus rem jud. teſtitutio. pet. ſay, N 
the minot muſt found upon nova Allegatioues formerly omitted, which quadrates to L. 18. 6. 1. = 
D. de minor, The prince rarely repones minors, % ea quae pro cauſa factunt non diffa fuiſſe l 
alleget, vel ab advocatis ſe progitum eſſe qusratur. It is true, that text has another reading, 
but Cujacius amends it in this manner ex l. 36. eod.' and V aber approves it, adding, it were 
2 reflection and derogation to the honour, knowledge, and integrity of a ſupreme. court that 
dam defences could ariſe from facts proponed before them for a minor, that did not occur ® 
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See alſo 25 5th Feb. 168; 3. upd two late La 3 of dane and the 4 len of 
 Moticroſe; and the Lady -Kincairdin againſt Purves of Parveshall:: The vote being Rated, 
ſuſtain this reaſon of reduction as relevant, that 5 articles were brought in to the account 
Which were not libelled on, or. repel ir?” The Lords by plurality found i it nat relevant 2 but 
ESE e to Bangour to anſiſt on any material e EP _ they: a this nul. 
ity; and*houghr ſhe-might retain, for theſe artieles. at 4; 225 N 
Dan tenden, . Sir Patrick Home advocate; procured a warrant from 150 bonſe pf: "SY 
I its cite Sir Robert Home of Renton his-nephew, to compear before them on the 1 5th of 
- 1 _ February by himſelf or his attorney, 40 ſee the Ie 7 proteſt, made by the ſaid: Sir 
Patrick, /opre zit November 474 1,-diſcufſed, "Which de ele ferve by executing the 
RR. Fer againſt the Taid Sir Robert; and>both-of them did take their journey 40 
Ds London (be webs: eee to ſee K 19 7 5 e oa Sher vat Re ma 155 
nice. VV 
| Ken rr tenpore. Toe Lady Ormifton 200 ber huſbari e Sons: abs; Ude * 5 
againſt J. Hamilton of Bangsur, for introducing cheir appeal into the houſe, (4e ge pra 
_ - 8th December F711), bub it had this more in it ahan the tormer, that it was execute againſt 
the clerks of ſeſſion, Who ſcrapled-ro give him a full extract, of the. proceſs, as being diſ- 
charged by the eee z but rather than underly the cenſure of the Peers, they gave —_ - 
_ the Werber 0 dei a 5 „ and left Bangour to mary bimſelf- only” Dy N a inthe n = 
WT”, : frary.. 1 N 4 Fi: 1 41 133 W.. 2 2 A i 
„ N 7. worn Fleiss, daight rs to deceaſed. Mr 3 Bleis os Stanhop . 8 
. - apainſt James Watſon of Saughton. Mr James having fold his lands of Saughrom to Wat- 
*»ſon's father for 34% 00 'merks; for which he gave bond, and 13, 00 merks being payed 
to ſome, preſiag eregitors, after compting there was a new: bond given for L., 14,000 Scots, 
5 48 the remains af the price, made payable to ſome particular credttors therein enbmerate, 
and the ſuperplus to the ſaſd Mr James his heirs and aſſigneys, ſecluding his exe - 
ecutors. This bond be affigns! ſome few days , before his death to his daughters, on 
Z =4 narrative. of love and favour, o far as ſt was due; upon which right they pur · 
eſue this Savghton, as heir to bis father, for payment, deducing the ſpecial ſums for which | 
it was deſtinate; and erave only decreet for the ſuper plus. Alle gel, I muſt have far- 
ether allowance of fundry partial payments made to your: father, inftroctedby tickets and 
vreceipts under his hand: Which were in two claſſes; ſome--prior to the bond purſued on, 
and others poſterior thereto. As 1o the firſt ſort, it was objected that. how and reaſon 
Ws all theſe were diſcounted.at-the-rime of granting the bond, and were there allowed: 
preſuinption the Lords ſuſtaĩned, and refuſed to allow theſe tickets in the ſum now 
urſued for. All the difficulty aroſe from the receipts; poſteripr to the bond, againſt which 
6 it was obhjected, that g they were holograph, they could never prove their. date. againſt . 
them, who were heirs, at leaſt apparent heirs to their father; law preſuming them to be 
oon deathbed, at which'time he. could do nothing to prejudge them, che bond being herita - 
5 0 conceived, ſecluding-executors.' Anſwered, mo, Apparency. is no ſufficient title, except 
_. + - "you were entered and ſerved. :2do, Tou are ſo far from founding on that title, that you 
have betaken yourſelf 0 your ſingular title as aſſigneys, and your purſuit goes on that ground. 
311, They can never be; repute as done in lefo, being all fairly written, and ſubſcribed wich 
- his own hand, ,vhereas your aſſignation is 4igned by two notars for him, expreſsly bearing 
ratione ægritudinis, That he could not write. 40, Though a man cannot grant a bond upon 
deathbed, to burden his heir, yet what law hinders him ro uplift a ſum, whether heritable 
or moveable, and give liis Stor a valid diſcharge And which the Lords ſuttained in July 
LIaſt, againſt this*ſameJaird of Saughton, i in favour of Mr David Ogill of Popilhall. Replied, 
The Lords have found apparent heirs, even without a ſervice; might reduce deeds done to 
their ptejudice · on deathbed z as in the caſe of Balmerind's creditors, contrathe Lady Couper, 
- 25th. November 1669; and Colonel Heriot's apparent heir againſt, bis ereditors 23d Feb. 
1676; and if perſons on deat hbed were permitted to uplift heritable ſums, it would make 
_  tharptivilege given to heirs very ineffectual: For is not the heit as much prejudged, by 
uplifring ſums heritably ſecured, (which would Kalle him by law) as by bis predeceſſors 
"3 contracting debts then? And though che act of parliament 1621, diſcharges bankrupts only 
to grant bands or aſſignations, yet Sir George Mackenzie, i in his obſervations, and others, 
_ irells us, it mult be extended to diſcharges as: well as bonds; and fo it was found, 28th 
November 1676, Carmichael contra Demſter. Dupliad, it is clear evidentia fatii, thir 
f execeipts have been given in liege pouſtie, for they are all writ with his own hand whereas 
their aſſignation is ſigned by notars, ſo they are neceſſarily anterior to it; and it is ſtrange | 
5 1 alſert a man cannot receive. levy: money, OE n bar l at an time : 
| | „ in | 


"4 


— 


33 


9 9 a , a. — — , , a | 
7 N 1 N 7 375 8 as; - ann - N R \ * L o L : * . F * 4 6 5 a, + $41 „ , L 5 * — — * = — = 
8 * — — * . N „ * « ' F : * ar £2 FR. r TRY * cher N e r » Mag i © * * Py , 
5 ; - * 5 * 1 * ; 5 « Ae 1 , n n * + e A F "T1 F . L Wes N Ly * wary 1 1 7 * "tf 9 * 1 7 14 1308 * 
0 5 es” r . 8 N % 2 Aer Ef 80th. ft” 5 Wes.” * 42 
+ : a . 1 _ ' . $49 4 : * * * R " — 4% * 1 W A” % * * . 
OE ws . e ö e * . #0 1 J * pu f 3. S hs Fs by 5 
2 c : * 4 . "1 | > \ + . * * L 75 
© eo 4 * 8 * * * 7 * 3 c * 5 
3 F j ; 4 7 « ; 4 * * . M 2 gt 
- 5 : , 1 4 . F - 4 
o eG 5 * | 2 o q « * 5 pay N y * 5 0 | 4 
{ | N 5 a - a. on | ' 4 0 * iv 7 , | k 5 
Y * wet 8 N * „ A 3 
N , N © * * o * 
1 1 8 a nel N 
„ 7 * 4 ; 
N * * 1 


” 5 * N x % % 

* þ * 4 & . y * oy * 4 * . 
? * | 4 #4 <A 
* 4 p 72. , vu d 4 

” 7 0 
. T H E "OM c a 
k * " } 4 
5 \ ; # 5 5 


* 


1 
* n 
* 


e . 5 > 25 ö 2 «x 3 | 1 . 5 . . 1 4 1 * . 8 5 1 e pay 1 
in his life; ves Stair #it."Sycceſſion, 5 29. tells ſuch a diſcharge was ſuſtained, though tbe. 
. defunQ'ar dehvery diſtributed che money to his friends, ag he thought fit, without ever ak. 
iag bis heir's conſent, and eites a decifion out of Dury for it ; yea, an alhpnation though 
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-.. onerous, will not hinder ine debtor to pay the cedent/-any time before intimation, {thouph: ß — 
he thereby incurs the wartandice, but the debtor is ſecute) moch leſs Will bis gratuitous © ] 
„ - alfignation, never intimste in his liferime, but only te take effect after his death; hinder BK 
Saughton to pay their father any part of the debt when he called for it? But the truth is +510 
A ite payments were long before their aſlignation, and zhe färher acts fat more ingenuonly _ M8 
tha they, for he aſlipns ont to What is que. The Lords repelled the objections againſt. 
che diſcharges, and found the payment gene fide made, and thar thir afſigneys could nee: 
' _» quarrel the fame; and rhat'Stanliop milus, (though hie had been vn deathbed, Which did 9 
not appeéar) might have uplifted this ſum in whole or in part! What influenced the deci- Mi 
ſſon very, much Was, that the payments had been truly and Fairly made; and it was bor 
 - unreaſonable and onjult in thir daughters to ſeek payment over again, becauſe the receipts. — 
_ and tickets wanted writer's name and witneſſes, though "they knew them to be their 
father hand'writs.- "And though they ſhannedro be heirs as Unfufe, yet they claimed 'the | 
Privilege belonging to heirs, that law preſumed ſuch writs to be done i lee; and yet the , --  M 
- . ritle they founded. on, was an afſignation viſibly made on deathbed, he not being ſo much. 0 Ml 
-. as able to fit up then, and ſign his name, bur forced to cauſe- it be done by tWo notars, bee 
cable of his prevalent ficknefs, and bodily weakneſs ;/ which behoved to be great when hes 
Could nor ſo much as putts his name to a writ. And the Lords looked upom this objeQion. _ 
d 4 mere catch, to take advantage of one whole father had payed a part of the debt. 
_ OE TO IR % ĩ . =. - - i 
- February. 1712. Stewart contra the Earl of Bute- By contract paſt in 1666, bet w int 


* 


Sir Dougal Stewart ſheriff of Bute, and Ninian Ballintyne of Kaims on the one part, and 


Ea, 


. 1fabel Wallace ane Stewart on che other, the ſaid Sir Dougal binds and obliges 
himſelf to pay to the ſaid Iſabel and her ſony the ſum of 2320 merks, in regard they had. 
Adiſponecd to kim a right they had on the haird of Lamont's ettace; Iſabel and her fon being 8 
bob gead Mr James Stewart of Creſwell adyocare; ſerves himſelf heir to Alexander Stewart. 
her fon, and thereon raiſes a proceſs againſt the laſt'Earl'of Bate, on the paſſive titles, s f 
8 „ \ 1 = j 
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repreſenting Sir Dougal his father, for payment of the foreſaid ſum; and the ſame. coming 
in to be called before che deceaſed Lord Anſtruther in 1696, there was an act finding it 
relevant to prove che paſſive titles, and like wiſe allowing the Earl to prove his defences ſo r 
_ eliding and raking them off; but the contra, the ground of the purſuir, miſcarrying, iv KB 
Stewart was forced to raife'a proving of the tenor, in Which, on a notorial copy, and other 
. adminicles, he prevailed; and after extracting his deereet of tenor; he inſiſted in a trau. 
_  ferrence of the old proceſs againſt this Earl of Bute; and having obtained it transfer 
reg, he'then'craved out the extract of his act of litiſconteſtation, that he might prove the / . | 
laſt Earl repreſented Sir Dougal his father, on the paſſive titles of behaviour and vitious 
\ intromillion. ©” Aledged for the Earl, No proceſs at your inftance, becauſe you have no 
ſufficient title, in ſo far as you libel your right as heir to Alexander, and that Alexander was 
 - « heir to Robert his elder brother, and yet you have produced neither ſervice nor retour too 

_ inſtru Alexander's being heir to Robert. 2do, Albeit, you could inſiſt againit the deceaſeee cd 

Earl, as vitious intromitter, yet he being now dead, that penal paſſive title cannot be now 

proven againſt rhe defender, his heir, becauſe ſapit naturam delifii, and by the rule of law- 

_ aftiones penales non tranſeunt in baredes. Anſwered for the purſuer, He acknowledges thro' . 
miſinformation he had libelled wrong, believing the ſum was provided to Robert, and that - 
Alexander was ſer ved heir to him: Whereas after trial he found the money was Alexander's, i 
and that he ſubſcribes the contract with his mother, and though he be deſigned in the 

body of the writ Stewart, and at the foot ſigns only A. Stewart by the initial letter of e 
his name; yet it is evident he is the nian to whom the money belongs, and conſequently 
my ſervice to Alexander carries the right; and the ageing Robert's name was a mere 
error and a miſtake, and as ſuperfluous is delete; and that a purſuer may mend his libel is 
agreed on by all lawyers; and the learned Voet ad 7:1. de edendo, is very diſtinct on it; be 
ſays divinitatis potius quam mortalitatis eft nuſpiam errare; and therefore bumanum viſum ef i 
adlori in bac parte erranti ſuccurrere, data ei licentis libelli perperam ab initio concepti emendands | 
.. Mutandique: and that this may be done not only ante litem conteſtatam fed etiam poſt uſjuead V8 
_ ſententiam, manente eodem judicio, even theugh the error were in parte ſubſtantiali, as in re vel 
cCauſa petendi, whereas this alteration is in a point no ways material. As to the ſecond, It 
Was anſwered that penal actions do not go againſt the heir; but it had a clear exception 
niſi lis fuerit conteſtata cum defunifo : But here there is an interlocutor determining the, 
relevancy in your father's Jiferime, which makes it tranfire in bæredes. It is true, the Roman 
liriſconteltation differs from ours; for there the naked repeating the libel and the defender's 
appearance made litiſconreſtarion, conform to the etymon of the words; but with us it is a 
Judicial act of the proceſs for proving points determined by the judge to be relevant; as 
ED | Y OTE: We e N Stair 
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1 1 univerſs paſſive title, but an) % make me fable 12+ 


7 be cited to tepreſent the ſaid 4 
ES 5 5 raiſe a nem one, becauſe of this 


7  facher s tutor and adm init ratur oftbelay 20 bim, that he be not put to, L erhrate ous 


Hands ; whereena'tompetjtion' riſes b 8 

.  wholejgift it was ebjafed, That this ſum could not fall under Mis: Tight, decay e it was 
Aaàagqoited by the rebel many years after he was denounded. Fj 

„ Ta ig 5 Fett i no more but the woreables which belonged 
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© Replind, Though ſome: doctors give a emendandi. bell enefally..1b rev: th 7 
- mall be before ſitiſconteſtation ; for alter that „it eee, eg Vert WF. | <4 ag 1 
be altered without myruat conſent; and>the- defect being in oe 


vont e ee 
- witliout paſſing from whit was done iv the cauf e zatld i "you be looſe and — . i: 


be fo too z neither does a ſingle interlorutof bind a Jirifeonteftarion/on: mes ugleſs it had 
been extracted 4 for tilh thenit was 
beg further heard, as: now Ido, andiplead that you Wache dad our proceſs. wrong, ſo as you, | | 
"re now forced to-amnengd-it, Lam lIikewife;reponed-40 fay "what law now ex pe facto affords. 
me, tht after, my father's death, you can probe 8 754 ner vitihus intromifbon' 70: Ale, 
n, ef What you Thall . prove,. 
our own act af eite üg ene ding your dj. 18 ad eie 


ſeing ye have boſe 


1 ite Phe Lords, by plurality, fund chat de alrerd. bis f ſummo Nhe in- 3 2 

reffoetitor did not bind the: pens] paſſive dirle Mbelled ageintt the daft Earl, ese mie 

now againſt his: Reir. e en decided me reiferen 1 t e Ft 5 85 3 
Boden die. Mr Andrew Ramſay, now of A bot all, hevitig obtained an alf —— 


the deceas d. Sir Andrew Ramſay of Abvoiſhall, 
and reſolving to adjadge, 10 fortify his diſpoſition; of theſe lands, he charges Mr John Lau- 
der younger of Fonntäinball, Lads Mankren, Lady V 

off hornton,' as the-four e e eb of line te the leid Sir, eee do enter . 
And during the dependence of the' prectfsg the laid James Fort 6 
ode n brother wertfealle, C thatine - Rat 92 
one of the liirs-portioners. - Whereupon the ſaid: Mr Andrew: 1 f 
ing he ſaid James's death; and that he cannot pre 


\ dls Squire/Law;' to a debt 42855 bim by 


cant N the Noh ba en +8 
d Catharihe, ſeeing all Te Mora; e in the field, 1 
therefore craved, ſceing he'could: eee his -proteſs, and ch 


eds would grant diligence to cite the next det ſon of ho 


ron cem Proceſſy,. and bis 


N BY TUNG . ag the Lor ay 
os alt flo 50 longer chan ll. the bent 
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againſt him, dr to wait nn ere oy can 23 e 
_ by the late act of ſederunt in . » Lats - 


patent heir, er other defe aders . ' 


apparent heid be icited on a diligence,” 1 . waiting the 3 = the. annus, Aelibe- 5 


randi, and that the parity of tedſon Was the ſame in wat dase, But the Lords thöug he there 
was great difference betwixrt'; proceſles'of ſales ant ranki 
- related, as being fammar proceſſes, and the · conſtitution ofla : debt ag 
which was the preſent caſę; and remembered that, in the caſe;of. Sir M liam Nicolſon, the. 
_ .creditors'were twice topped by the death of two apparent heirs, and put to Kay the year 
of Ueliberation="" And, on this scecunt chey fefuſed the ſaid Mr Andrew, Ramfay's 


inſt apparent heirs, 


bil . give e ce to call aa . 2 r heir, i notes car 1 0 wand were 
n . 5 7 * | EA E 3k Th ff „„ Bes * ie ARES > 25 Ws 
19.9. 1712. conte Elliot. Muy Lord Minte being PR Tg to 8 


7 8 . merchant in Edingen takes the gift of ; N Uferent eſcheat, and. gets a 


general declarator- Jo. Thomſon being debtor to the ſsid Klary in L. 20 Sterling, one 
Joby Marſhal a Writer, likewiſe crediter to Hary Mein, arreſts that ſym in Thomſon's 


wirt him and my Lord Minto the d anatar ; 9 


5 150 what 2 traflum Hp phat 1 „ "this: tobe was: A Lace for: heing Thomſon ; 


2 


Hy book-keeper: And Stair is very clear, tit -Confiſcations,” $415:.& 49. 1 Sir George 
Mackenzie in his inſtitutions, that tbough+the gift bear expreſsſy alls 


goods which the rebel 
ſhall acquire during the rebellibn, yet chat extended only o What he had the time of the 
gift, end witbin year and:day. thereafter; and cites the caſe of the Karl of Kingborn contra 
Wood, in Dury, 25th November 1626 as alſo Semervell contra Stirling, ac Feb, 1627, 


- where goods acquired by the rebel after the, year and day, and ſo not falling under the ſingle, 


axe not found to be carried by the liferent, but thete is room for the King. or his officers, to 


diſpone the ſame de novo by a new gift, or may be affected by his creditors; diligence by. 


arreſtment or-othewwiſe, The. deciſion Sibbald contra Lethundy, and Cluny, zöth February | 


What falls to the rebel 
Bs Jaw and Dick, cited by Stair bi ſupra... Anſwered, That, by our old cuſtems. all the, rebel's 


1623, diſtingniſhes ver HY accurately betwixt hat is acquired within year and day, and 
terwards. Ss alſo the caſe of Haliburton, and Stewart "with Ward- 


nn were r 10 en into the Treaſure, who iſe q our letters | 
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open botii to my father and we to have feleimęd, and. . | 


Geld, and: James, Fot bes: younger- 1 | 


els, and chat he could not be obliged to EL 
gent of one ef ane heies-deaths, /thap the 9 
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zd is diveſted of his right tos ſtand in judgmenr, and his goods; acquired after tun the fame 
flute wich thoſe he had at the time of his denunciation 5 otherways,.. he would be.in a better 
eaſe after year. and day than before, which is an abſurdity not to be mentioned: And ſeeing | 
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tion were overthrown, then his right fell in canſequence;; for tho? lands taken in the name of 

a pupil preſumed che acquiſition to be by the father's means, yet it was not ſo in rights flowing 

from third parties, which may be pure donatives without any reſpect to the parents. The 

pPeculium adventitium in the Roman law) was the child's own property guoad the fee; and if it 

5 were otherwiſe, ät might diſcoutage friends and relations to ſettle gratuities on their bl ood» b | | 

relations polterity, who noways deſign to put it in the parents power to diſſipate or diſap- 

point their gift, but defign it wholly to go to the, pupil's, behoof. The Lords found there Was 

no evidence here ef its being acquired by the father's means, and ſo Capinech could 

not claim it as executor : cteditor to him. It is true ſome have taken right to lands and ſums 

in their childrens names in familia, to cover them from being affected by their creditors 

8 but that is not the caſe here. r 7 
Friebruary ta. 17 12. In the action mentioned ſapra 26th December 1711 betwixt the 

E. of Leven and Ballo's creditors, the Lords found the recognition preſeribed, not being 

purſued for within the 40 years. On a new hearing, it was alledged no preſcription 5 be: 


cauſe Mornipau', the donatar, was minor ſeyeral years; which being deduced, the preſcrip- 
Tion is interrupted, ard the proceſs is far within the 40 years. Anſwered, No regard to his 


minority, becauſe he was but a mere name borrowed for the behoof of Lord Leven, and 


© 


in whoſe favours he is now denuded: And therefore my Lord can have no benefit. thereby. _ 
| Replied, I and my father are ſtanding infeft in the right and title of the recognoſced lands, 
and though under: backbond we by the public records Pare to be proprietors 3. and our 
 ,backbondto the Earl of Leven was only. the ground of a perſonal. action to cauſe us de- 
nude of the truſt in his favours 3 and till that was done, we being only in titulo, our mi- 
nority muſt diſcount from the years of preſcription: For put the caſe, we had fo far broke 
dur truſt as to have diſponed the land to a third party, and that purchaſer been infeft, 
and preſcription: had been obtruded to him, if he had replied upon interruptions by my 
minority, would not that have been relevant and ſuſtamed ? and if competent to my ſin- 
gular ſucceſſor, then much more to me. Is there any thing more frequent than, in the caſe 
of many creditars on a hankrupt's eſtate, to intruſt and employ one of them to adjudge for 
- himſelf, and to the behoof of the reſt, to whom he gives backbonds declaring the truſt, — 
and obliging himſelf to denude and be countable ; yet if preſcription were objected againſt | 
"VOL. 8 4 him 1 
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tous donations, Whereas bo. Wardtlands are bought at a full adequate price And no ſuch 


manner is, by ſubteption, imp : 
 rigns have always oe lore d-theie te 


| 2 in 565 eee have: 


| Bat on a reclaim 


|  . Fents, and extinguiſh the leine ; But. u exteſuntit ebuld nor impe 
ſum, thovgh te introniſin conſiderably exceeded ĩeir ahmualvents; that not being the 


and you have gor the firſt, and pte vai 
_ ed the other, and canner return to it; no more than à party could purſue bath a re 


16 years annusfrents are cut off, ſo my ſecond: actien being b 
irſt, in ſo far as T proving invaſion, get my full libe} in its whole: extent, I; may there- 
fore inſiſt in ir, tho make up what 1 . the reſtriction of the firſt. But ade, I muſt 
have its fullwalue, becauſe you have appealed from the Lords, and ſo looſed their decreet, 
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"bins? he eln 1 5 3 R e ite be Morvipe | 
do heft: And of this eee ee. be given. Dupliad, It is Nabe 


act of preſerimion 161 7 exceprs minority; but-that is net to be te the mino 


rity. of the truſtees, but only of thoſe to whoſe! behoof they are int ruſted 3 ſ0 that if the | 


A of Leven, the true partyhere” concerned; had been minor; then it migbt have been 
alledged on to ſtop preſctiption, but Mornipaw 'his Trvſtee's/ minority cat neter have 


it effect; For the dene of retirution-i# integrius upon the exceprion of./-minoriry takes = 


no place, bor where the minor is Jeſed's Bar hore: Mornipawithe- minor: had! ne manner 
of "concern jn the right truſted to bis father; bot merely to denude of- it when required, 
and t bound to diligence: So his minority ean never operate any advantage to a third 


5 N but the Earl's o minority had: been ſttonget to plea interruption if it had exiſt· 
ec: And it is well Known that ſoine e erceptions — perſonal, and nat communicable 
to their cautieners: As to 4 fei, 16: mariing, a minor, and a wife z yet the be- 


_ nefit-is denied to their cadtioners 1. C. de ſuejuſor nor. Neither is the cafe; in hand 


__ favourable + My Lord Leven in ſo far as he is a eveditor'ys ſecare, his debt is nal quarrelled; 


and regognitions deſerve no great enedurag ement, being introdured: when feus were gratui- 


gifts ſhould: paſs withour a'backbond not to prejudge the creditots; though this in a —— 4 

de * ee that juſt eleg : And out layers and hiſto- 
o pits. Büchenen in che life. of? K. Jemen dtn bock 13. 
blames Biſhop Elphingfton,- (chough 8 E hy prelate in orher reſpecta) for adviſing 
hen 515 ro renew OG heavy caſualty. of recognition, ro fill His coffers which he had emp · 
g | | 4 than rhe-crown's revenue would ſpeak: tor -Andthoygh 
fualties: 


ded w irH more regard tothe intereſt of poor vaſſals. 
raliry 'fognd' "the. xruſtee' e apc 517 not mertupt the preſcription. 
ag diff eſenting the caſera$-of a general import anda leadin tive 
to more caſes than'this, 905 Allowed it to be father heardin: their en pense * 
© Eodemt die, tſon cb Strowan.! Mittreſs Mat guret Robertſon boi E provided by 
iber father to 2500 merks of portion, Me .purſyes: Strowan ber brother ſor payment. 
Alec, Phe ſum'is more than paid, in o Ih in my abſence ot of the kingdom, our 

_ mother haviüg apphied 1 m 1690 ko the pri eil, eruving un allment to nen ent 


* 


the eſtate chen under for feirure, he obtained-e' locality or bis fa i „ by irtue hs 
ar as much as ud pay the whole: bonds: of {proviſion 10 he reft, agwell | 
288 the ſaſd Margaret, counting the fir- tals 4 7 peuec che pieces a very moderate 


cok the uphiy 


price. A 
dve, and relared 10 no bond: and therefore 


ed, the council's grant was a mere dana 


=-_ never be aſcribed: in payment of any pa art of ede deb. The Lorch found, it being 


given as an aliment to the younger” china, it behaved to come in place af their annual. 


deſign of the eomeil's pitt; Merge Strom an gave in & proteſt for n 


_ - "Brfrſh pes rs, alledking Le e dee 9 
teereſt. A1 Felge © 


te appeal, the objected the nr en, 3 4 3 1 


felted. Anſwered, he was remitted d. the Queen's ge 
the Lords did not think themſctves con erned ro-meddle ; wich this: objection; + | 
to inſiſt on it before the Peers, if. the. thought fit. 9798 Ht a1 5 og 4 7 5 ud. 


-""Miftrefs' Margaret Thad "another ſummüfy action, (by Fa eo 


_ that he had Toft rhe-plea by the © certification in the 2rgth act 1594, betauſeche: Wen 
ded her during the dependance 3 which-being admitted to her prubation, ihe: defited. the 


atme might be adviſed this day. Alleuped for Strowan, You cannot retur to this action 
now, becauſe you; having inſiſtec in the principal eaufe for- payment of your tocher, you 


dave got à decteęt agaiuſt him therein, and ſo cannot ſeck the ſame / thing over again ; for 


where- ever · there are two actions tompetent, the one rei perſeculoria and the other penal, 
init, by your election on have conſumed and abſorb- 


vindit atio at d a condifiio fur bivu, but muff coß tem himſelf wir one of them. Anfroered, If 
the fuſt· deereet had been total for my whole claim, then there might be ſome pretence to 
exclode me ftom my ſecond ſubſidiary remedy; but ſo it is, by chat fieſt decreer, 15 or 

| er wbenior: than the 


.and laid it open: But if you will. 


pay whar is decet ned to me then IH reſtrict my ſecond 
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of, ſuperiorities were 1 ſerewed too bigh, yet ſince:the revo · ; 


in the princi pat 


— 


wma che defiring te lodge alt nögnt in his houſe,” chat ſne mig 


or 7 H * 
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. "tis ard: perten — ok ns OTE . nch pct ante 

ſme coming to her braſher's houſe of Cary; they cauſed her to alight" and took the: ME 
| ht reaſon wirt im about e 

juſtice of her cauſe; he re ſed it, bat ordained 6 oriſeven armed men to carry her away 

the milm; whete he was'dettined all night,” and ſentries ſet upon her at the door,” that * 

might not eſcape. le 

of the act 8 tor. einſel of the cauſe; for 15s No man is bound te admit any 


weithin their houſe except they pleuſe "eſp if they have chiſobliged thetw, as ſhe had 
1 done 240, The very commons in that part ef the country go armed ſo that was n 

iry; and ſhe was diſmiſſed the next day. The Lords read the act of Parliament and 
| ford iir poke not only of ſteiking, beating, bleeding,” wounding, but allo : Off invaſion 

any manner of way; whereon they might be criminaſſy accuſed ; no the deraining one 
in carerre privato wit hoat the warrant und authority of a judge, iy 4 very nigh erime, both! 
in the common law and surs ; or perſonat liberty being one of the moſt valuable intereſts: 
_ of mankind and the reſtraining” it affecting us more than à euff or a blow would: "i 
therefote found the"dergining-her priſoner under {entries fell under the-meaning of the act! 
of parliament; Then be alledged it was remitted by the Queen's indemnity and its Pablias! 
_ mentary ratiſteation in 170 aA, That reunts only the crown's part of the nes“ 
arifing tram delinquencies, and acereſcing to the fiſe; but noways takes off the pri Wate 
intereſt of parties, or che vindiltd privata, of 'whith kind that ack is; and very mecellary 
tor reſtraining che fervid kesnneſs in our Scots tempers; und which: app opriates. the v 


5 


Lords finding it dipped on the interpretation of a 'new act, they or and them to inform 
on this {aft point of the indemnity. On the ger üb wo rn an appealiwas' (given. in 
Aàgaiuſt this inter Wee n oor Fra SHORES re one BR * „„ T9012 
L/Pebyuary 14, 1542 Forfar and Moves contra Se. i John Forfar and Robert Moyes: 
ſuülors in Aberdour; having a ſmall bark belonging to them; Whien they had loaded with 
cbals to Dumbar, Alexander Stark ſkipper in Borrowſtounneſs, being in company wirn 
ſundey ſhips that were falling for Holland, in November 17 10 did chance to run e the 
ſaid — and with grbat difeulty the two men were ſuved from drowning; whereon they 
8 the ſaid Stark before che high eburt of Admiralty for their damage, and abtain a de. 
cCtoet for L. 33) Scots, as the priet of the cargo and bark 5 which he ſuſpends on thir ren - 
ſons, ng That the only relevancy in the purſuers libel was, that their bark was run down 
| thiooph this fault ; and yet no fauſriprover,”but'a mere accidental rencounter through the 
Violeneg bf the wind, which they could not prevent, et nemo tenetur de caſu fortuite: And thir 
Fates wore vhoonly vecafion. of che loſs, and had none to blame but themſelves, having. too 
few to havigate and manage che boat, being only two in number, and one of them an 
© old/infirmbody,\who cod not g our of the way though eried to. 240, Stark appeared in 
court at the firftralling; and offered eithet to depone himſelf on his innocence; or to OY 
dude his crew; which! was'refuſed; though he Was Freivtite and under charter to fail; and 
could not loſe the opportunity of # convoy and voyage, to artend the event of that proceſs; 
ven might have been mors- prejudicial co him than all their claim! amounted to. So he 
failed for Holland; and the 2 to take the affidavits of one Duck bis ſhip's crew ʒ 
who, to free themſelv ing as near the bark as he) laid the blame on Stark. 40, The 
common rule where one ſhip damifies another at ſca, the owners" of: both the yelſels bear 
equal ſhare of, the Joſs; and it is made up by contribut jon, as our learned countryman Wall. 
od, in bis abriagment ol the ſea laws; tells us: and Molloy de jure maritimo et nuvali, tit. 


of Average and: Chr but ions, ſays, if two ſhips' croſs n other, and the crew ſwear their 


ae nce, u mutual contribution muſt be made by a juſt equaſiry: Bat if one of the ſhip 
bedott; then no contribution; for this would tempt one who had an old leak y ſhip, to fer it 


an upſet and fecompenſe for his crazy chip! "Anſwered, hey opponed the probation 
ken before che dane 'who . thar che ſtorm as not fo great” but Stark might 
= have ſteered by the poor men, but moſt! inhumanly' und earcleſsly rum them 'dowh, 

as to the neceſſity of his — abroad, they were not bound to ſiſt their proceſs, and 
25 his uncertain return; and his crew, "who! had occaffoned the damage, and loſt them 


h their boat and cargo, would have been molt ſuſpect and incompetent wirneſſes; and it 


is proven to have been er culpa latiſſima, and far from an accidental rencountef. ' The Lords, 


on Royſton's report, ſoſtained the Admiral's deereet, Tepouen the reaſons of 25 22 jon, 15 


found eee } bs OOTY. | 


> February 14. 1712. "Clark contra Forbes William Clark of Tillicorthy, being a ali 
bour of Sir Samuel Forbes of Foveran, and under ſome debt, Sir Samuel defigning a purchaſe 


_ of his lands, he tranfacts with ſome of 175 creditors, and takes a bond from him in Dec. 


170.1, obliging him not to ſell his lands, or grant bonds, - whereon: they may be adjudged, 
ere the ſaid Sir Samvel's ſpecial — or the firſt offer of theſe lands to him; 


- 


, No uch Violence proven here as to infer the ſevere pehatry! = 


penalty to“ che -vſe of the party invaded,” and provides nothing the fle. The 


1 a ſtrong one of purpoſe to be run down, ſo to hedge himſelf into a contribution, and 


and 
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ing 
debts he 
4 deſigns ; firſt, 
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© 


| 1 umsertoch ave a good mind to the 
Iuosads; but with ſuch a variety of views that finder ed his fertile invention to dętermine whe- 
| - ther it ſhould de an äbſelute ſale, or only n ſocurity s and therefore in ſuch anibiguous clauſes, 
„ wduat ſenſe is to be embraced gui pitig caret gut rei ger end aptior oft; et qui-henigniorem prater 
wie pretatſanem Which ic this-cale can be no other but that4be; diſpnſit ion was bnly for ſecu- 
. nd all beyond that is 4.truſt; or elſe a cheat. Neither is the fixing a price 
any cute ; for 11mo, It is manacled it ſhall he u- hat others truly and really would give: Here 
tig eighteen years 


s large Held te quibble on che fincerity ef other mens offars. 29, - 
low many ſeſſions might it take to know whatis meant by tbat 


SS -purchaſe by dhe old rental 3 Ho 
cautelons adjection? So here is a ſeed plot ſonendleſs pleas eo force the man out of his 
Al eee eſtate; + The Lords finding two grounds, one of fraud, and the other of truſt, did take 
ie by tbe eaßſeſt handle; and found che diſpoition/was 20 ſubſiſt as a ſeeurity for repayment 
10ũᷣ̃ Sir Samsel, of principal, annualrent, and expences he couldwharge Tillicorthy with, and 

fior refunging What he wared in changing the holding, with angualrent from the deburſing, 
| And to keep bim indemnis cum omni cauſas which being done, found the diſpoſition ſatisfied 


j eextinct andnull as $0 any other effects. Vid. agth Feb. and 25th June 4 11. 


* 


| | | February 18. 1712. Gib contra Robertſon. John Gib of Caſtletown, having obtained 

| from the exchequer, the gift of the ſingle eſcheat of David Robertſon of Touchy, and 

| --urſning à general declaratory it was alledged- this was a maſt humourous and in vidious 

| "proceſs, for the debt of the horning was not full twenty merks Scots, as the dues of the 
ſchoolmaſter, and now payed, and yet he has raiſed this vexatious proceſs thereon; 

| «which is ſtill irrelevant: for this lands lie within the regality of Kinroſs, and if his 

i *ingleceſcheat be fallen, wh a ogg Sir Wilfiam Bruce, the 4ord. and heritable. bailie of 

That regale, whoſe charters diſpone the eſcheats of all living within that bounds; and 


Th from whom the defender has the gift of his own eſcheat, and fo your's being a non babente 
l Dotebatem, if is abſolutely null. Auſwered, mo, Sir William's erection will not extend to 

Hage eſcheäts, for it runs in thir terms, cum eſchetis vitalibus reditibus et foril: facduris omnium 
J))...“ x 8 
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It deſigus to convey þ ben it runs in this ſtrain, cum ſfaberis tam forplitibus quam: wvite> 
ben. : 28, £fto it ae both, yet Sir William's tight thereto was ſuperſeded, 
and annulled by the öth act of ne 1693, declaring,” that where the Tok or dalle 


of regalicies, or other heritable ofſices detived from the Crowu, did not qualify — — - e 
by taking the oath of allegiance; and aſſurance to King: William and his ' 


us: Bat ſo iʒt 
1 is, Sir William Bruce never took theſe oaths, and ſo incurred the certification; „ | 
my gift is well founded, and 


Queen, or. to the lord of regality not 
_ 40 bim, for- he had forfaulted and tint his right, during his not qualifying ; z ergo it fell to 


_ to the government, 
ſucceſſors, they ſhall 10% falio be depri ved · of cheſe offices/and and employ 
_ caſualties falling back to the Crown, during hs incapacity, my 
outs is null 3. for it beho ved either to belong to the 


tne Crown; for there is no medium. | Replied, The conſtruction put on Sir William” s. 


is a dewüright üble and catch; for the word vitalibus is not be joined with the pisce- = 
2 eſcbetis, but to the ſubſequent, word reditibus; ſo it is a downright. miſtake in 


rammar 3 aud he bas as full right to all ſorts'of eſcheats as any regality whatſoever, Tothe 
founded-on the act of parliament, anſwered, That certification ſeems only ba wn 

- ht diilic of the regality, and not the lord of it, whereas; Sir William: was. both ; and does 
only reſttain them from exereing acts of juriſdiction,.and holding of courts, and loſes dhe 
perquiſites and fines there; but no ways depri ves chem of the caſual; Vol eſcheat, : which is 
no part of the jariſdition, but a private: right and conſequence of bis * 


7 King William had named:a bailie of regality in Sir William's place, F, oh bg EE K 


era, theſe thayed with the heritor. The Lords ſnunned to take it on that nice point of Sir 

William loſing his caſuulties, by not qualifying: but it was ſtarted, that by his rights 2 
baron he hadd it. in his charters to diſfoſe of eſcheats; and. that lords of -regaliry were no 
other but barons, with a Higher degree of juriſdiction; as alſo that this defender did not 
one the donatar to the elcheat a ſixpence; and chorefiane ſhould/not-extend-his gift beyond 
the debt of the horning; at leaſt: no. farther than his back bond did: therefore they remitced- . 
to my Lord-Raytton, ordinary iu the cauſe, ro hear them hom far Sir William, as propriecor; 
could claim thele caſualties, abſtracting from his right as lord of regality ; and to try if the 
os was under backbond, and the germs of it; for though in ſome caſes donatars haue 


' - prevailed: to obtain ꝑifts of eſcheat without the burden of back bonds; yet the Lords coughs 


that a ö 8 OP, ne and not co be extended neither agent 
nor debtors. n . . 1 85 9 250 e +4 1 was 
' {February 16. 17 13. FW contra- n Ji 
N writer to the ſignet, having received from Ws -maſter I. 95 Sterling in bank - 
netes, to deliver to another perſon 3-and he:meeting with John Menzies, ſon to dir William | 
NMenzies uf Glaidſtones, and aceidentally telling \ Aa his errand; being acquainted, they. 
_ went-inito-take a drink, and either they were taken out of his pocket by the ſaid John, or 
being dropt were found by him. . after their parting miſled: his notes, and went. 
ſtiraight to John Menzies, and enquired if he had: ſeen them, wo denied it ſtrongly; 
vhereon they were put in the Gazette in 1708, and a premium offered to the finder. This 
matter continued dark for a year or D till providence ordered it, that one John Strachan; 
Sir William Menzies's ſervant,” whil it in ſome companies, that John Menazies e 
found the bank · notes thought to have deen loſt; whereon he is convened. before a bailie; 
and being examined, declares' he heard Mr Menzies ſay he had found about that time 
| bankaows: to that valae. On this diſcovery Mir Campbell, Bachanan's. maſter, applied to 
John. Menzies, and his father, who at laſt confeſſed his intromiſſion with cheſs: notes ; but 
added, that he had ſent them back by a a gentleman he had emplo ed. Wan inſtruct- 
_«d, -promiſes were made to repair the damage baut that not performed, Buchanan 
applied to the Queen's advocate for a warrant to arreſt him; - which was done, till he found 
1 brother Thomas caut ion to produce him; and after many communings, reparation being 


9 {hifted, Buchanan raiſed a proceſs before the 'Lotds, for reſtitution of his money, and L. 20 


Sterling, as hi damages. Alledged, The matter of this libel is criminal in a high degree; 
and though it might be likewiſe the ground of a civil action, yet you have elected ro; inſiſt 
criminally, by exhibiting a complaint to her Ma gelty's Advocate, ſo no proceſs can now be 
ſultained, till: the eriminal accuſation be ſirſt Acuſſel, as clearly ptejudicial, and not to be 
unticipate by this civil-proceſs. And which quadrates exactly with the common law, J. 54. D. 
de judiciis, and 1. ult. C. de ondine judicior um, Where pr ius de crimine judicandum quam de civili can- 
' ofa cagnoſcatur. ado, Vour libel is moſt irrelevantly founded on extrajudicial confeſſions, and o- 
ther unconcluding circumſtances; and Strachan's examination was contrary to law, the Lords 
| having condemned ſuch precognitions, either in civil or criminal caſes, as dangerous and per- 
nicious to enſaare unthinking people, no ways on their guard for ſuch catches; and was ſo 
found Dury, 4th July 162 U Livitton contra Galloway, and prohibit by the claim of —.411 
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ulpate himſelf from a chatge dipping on his reputatio 
plea, and diſappoint the purſuer's Juſt demand af his mmney; F 


s both 2+civil-and-s criminal purſuit, the party may not have 
nit choice of the ſoſteſt method to recuver his mpney” 2 And:the' very laws cited give this 


3 | liberty that urugte afione licat erperini; und as to the eRtrxjudicial declarations; wg art not 


ih en for Strachan's was taken autbure prutort; bæfune a magiſtrate ; and that caſe 
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_  -*their-ownlicigioaſneſs:? The Lords found, feeing Mr: Black, the 


branch of it fallz in this day, where Robertſon comes in his tour to be 
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2 -therorher matters would katie) t 
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. pat of Bay is old and ſingle, has no ſecond; neither maets che affair in hand, which was 
2 m, and in favours of une WhO was. n nne 

1 repelled Ons Tony, and ſuſtained! the ꝓroceſs, 4 cevilem Nen, % 

© make 'op-the purſuer's los. FN e %%—˖ö· . TO N 7 with 121" 2 „ 
aden ie. In Hamilton of B Zango 

| gero-having difcovered ſome -feorings, interlihings. and-vitiarzons in my 
Againſt the Lady Houſchill, the exocutrix, which: they thought 


Lords for a nartant to get up che 


ito be tramſmitted, that it 
appear to: benatfuch-unuſual practice to alter and amend! ver et EINE quiſque jaric in | 


_—_— Hatucrit ut ver ſentiment the 


Ne eudem utntur. Bangour enuld not complain, whatey 
li jards: by prague allowed 


8 u may have when: they ſee ſurh incurredt dibels. The Lic 
ae ſammons to be tranſmitted as well ay che other. e 7c f 

Fabrunty- 19. 1% 2. Gordon cn Black. e e vin ba 
| languages in the college ef Aberdeen, before 
hey procurta a bond from him renouncing 200 
_ - merks-pf his ſalary in favours of the college; and de ee eat a reduction of it as ex - 


poſitate, he an* put to at tend chat procefs at Edinburgh a month or 
n. Mben he eee geen, the firit Thing be meets wirh is 2 Fxod on 


-,zpar ative thi Fon. Then he reift oquirig ts zokor v6 ing 0 
Te chene eee eee door, both were denied; und he was told 
2 the ſub · principal had- diſcharged him; and Gordon having gone to him, be told 
vou have furfeited your plateiby pur ablence above month; he anſwering it was 
ary, and procured.  'rhemfelves, he was ſtill de bamed receſs bo the n execu-· 
Nea nds oy ment..: I oy Ong ac u/bill to the Lords 

wa dow e har 


pr be 


pat oravi 


fatates, . the made, age — gay Sooners at Gio ano on thir verms, reti 


Ig C moſtra flatuta bd _— 


omnibus Tate noſe fam. #17 Wach ach "bord die. Gordon OY 


cation Ar the wollege wut cry if che- repens bare e Pp "IT he 5 
of all. chis procedure is, becauſe he was one of che voters for Mr Burner 's election, againſt 
the principal's, amd, other -maſters their inchnation co bring in r Simſon %. go faba) 
bmeiille lacrymae.. Thaat ull theſe ft aures vereine their interpretation and limitation From x- 
ty, eee things. If yon engage me in u law lea, and force me to 1c- 
{ply on concuſſiun, can ou quarrel me to attend the event, tourre myſelf from your. clu- 
mant oppreſſion. And her aal is it in ihom to obrrude his abſence oecutioned by 


ed to ſentence and debarment by himſelf alune without the juchioial preſence of the other 


\ maſtets:; chereſore ihey ordained Mr Gordon tobe repoſſeſſod, and the bells and doors to be 


opened and rung as was an uſe before; but prejndice to r Black and che other founded ma - 
ters, jadges in ſuch academical tranſgreſſions, dae pn 4c en ee faid 


Mr Gardon, and procret according to la. n 0 


% 


oem dir. In che caſe Leckie contra Roberdfon; mentioned 3th July. I” 555 er 


poniſhed and ſtig - 
1 e, as Leckie was then. * hat Robertloy- had * zutor to one Gib- 
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r's 8 agiin the Lady Ormiſton, —— 
— 
7 t be uſctal. 40 cat that 
proceſꝭ before the houſe of Peers; here the marter\ was tabled by an appeal, he applied to the 
principal Hbel, on his len ving a tranſumpt compared, and 
ce it, after the trial. Tus was · obtained after ray \trupglte, which 
| pat Bangour% ſummons of reduction, and finding ſome ſcorings, inter- 
5 * Tinings and margins there, ns well as in his own, he craved it up. 


ed : 


-and inviting any no come and difputein a com- | 


nather Daene of aheit 


ſuhprincipal/ had proceed - 


lenity and forbearance. And te che oſt; It is a range bovelty, where 
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R e PIPES ane; e FOE: or 1 | 1 Gb. or 
don dying, Leckic's wife was his neareſt heſr 3 hut Ren —_ 8 of all Gn 5 "> - 
Pen and, reſolving b invert the ſuccelion ftomLeckje-to.his own wife, who was Jack's if 
A ve abſtracts Jeck?s ſervice and his diſpoſitioꝝ to Cihſun, his pupil; and ſet ves bis on 5 1 
: ls! beit tog ack her brother, and then purſues for the rents of theſe lands fot 39 | ape - 
back. They, being ſurpriſed at this turn perfectly knowing) rbat Jack was denuded in 1 
_ Gibſon her . favours, and et wanting the papers, they purſue Robertſon in an ex- 5 5 RR 
 hibition;/.who- and depones in 170 that he neither had, has, nor bad r 
each Jack's.ſervien and diſpoſition, not knows. Where it is; but pr pon in ven 
cary che papers und progreſs den to Jack, ſo. far as did not make againſt bis te ſign of in- 

1 3 the lands. This put Lecky out of all hopes, ſo they. ſubmitted;to my Lo ultice be i 
Clerk, who by his decnert · arbitral deceracd Lect ie to pay ſome money to Roberiſon ſor 1 _ 
2 tighis on that land 3 and this being afterwards quartelled, the Lords found the — ET 
_ arbicra} could not be overturned, unleſs in the terms — the regulations 1695 bribery, falſc- 5 12 0 =_ 
Hood, or corcuption-were inſtrudted. At daſt Leckie diſcovercd-a. receipt, the (aid — 5 
Ro bertſun had gi ven to Spreul of Nikon, of Jack's ſervice and diſpoſition in 1701 * "and 
Fr aprocels of damages againſt him for his ſubdolous and fraudulent concealing 
. | «theſe-wries, which had proved the ſoſs of Leckie's cauſe, by a c e and! „ 1 
of fraud, falſchood and perjury, the: like whereof'can ſcarcely be paralkled; ; for be egrs he 
. knew nothing of that ſervice and diſpoſition, and yet gives a receipt for them a few; years 3 5 1 
befote 3 and by a moſt unsccountable conduct had arreſted all Leo ie s effects, tu the ruin Ne _ 
Ae, though to little or no profit. to himſelf.  Anfevered ſor Robertſon, that: * RE 
receipt is ſigned by Wocherſpoon, a co- tutor, a8 well as by bim, ſo that bot ene of them 
wouſdd get them ; and n engt bur Wotherſpoon got them, though he digned-jointly win it 
| bim for in-all-dabious ambiguous caſes intgrprevatrofeciendanft ut taxtetur pemjurinis: And at Wl 
-— 7 moſt it is büt ee af and lapſe of memory after ſuch a diſtance dit ycart bet w int - 
Ds” ee ; aud ſo he might depane wichont any fraudulent defign; and:ought not o be ggg. 

5 gravated by the frightful names of falſehood, perjury and fraud. And when Leckie poinded - 

Hg dente he might have carried away thir writs among the reſt. Replied, There can be nc 7 

Bis - More contrary to his oath than his receipt ; and it Rares his oath in the very face; and ik 
it had been known then, he never had got a decreet againſt Leckie : And the receipts being 
_ be by the other tutor, as well as he, affords no'excuſe;; for it is proven Robertſon 
- was the ſule intromitter, and Wetherſpoon was a mere name; and there coul be no 
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 - forgettalneſs here, for he:exactly minds all that makes for him, and forgets every thing 5 
| _ that is to his 1 So it is clear to a demonſtration that he wickedly concesled hee on 
writs geg . v of ere rpoſe to ſeclude Gibſon his pupil's true heir, biz. Leck, and to 
make way to eſt liſh a falſe dts to Jack in his wife's rſon, which puts peo, beyond 0 
b tion; in which the public is more concerned than Leck ie, yet he muſt ha ve his damages 


| | Topaired, ifs: fraus ſua ne mini prodeſſe debet.' Some ſtarted if this fell not under the Queen's 
Audemnity in April 1709? But the a. being read, it. was found perjury. was excepted. 
: The: 1.6008 did Na ode length to find. ic formal perjary, but all agreed it was à moſt | 
pPernicious fraudulent contrivance — the right of theſe houſes to his wife; 
dan though they could not modify damages without loofing the decreet acbittal, „5 
Which ordained chem mutually to diſcharge one another; yet they Would not ſuffer. it 2 
Io eſcape without cenſure: And therefore ſerit bim to priſon, and to be carried next 


Re : market day betwirt 12, and 12 in the forenoon, by the hand of the hangman, to the trone, 
nud there to Rand on the cockſtool, with a paper on his breaſt, bearing thir words in great 
__ - Jerrers,' For dis FaAuͤutzur SUPPRESSING: OF sou welrs. And ordered the 
JE: magiltrates af Edinburgh to ſee it exebute, and fined him in 200 merks to be paid to 
_ _ - Livckice. His poverty made the fine fo Pe) en TO farther marks of Uſgrace, 
r were waved. re 
Gy 20. 1912. :Moncrieff ae nny. \ The Lids, ſupra 15th July 1710, Z 
_ 4 er Stanhope's teſtamenc, and the parliament of England, on an appeal, confirmed the 
F \_ _ ſentence. The filter now, as neareſt of kin, purſues Catharine Moniponny, the relict, for 
BB | - intromifian wich the cxecutry; wherein ſhe craved ſundry deductions: And 1%, The 
ſum ef 1000 merks for a tomb and monument, injoined- by her huſband's teſtament, and 
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pot which ſhe entered into «contract wich workmen, and has paid a part of it, and can be i : 
forced to pay the reſt, and falls as a natural burden on the executry. Oz jected, The teſta- "WE 
mont doold be no warrant: tor this, it being fund tus reduced; it being impoſed on the de- 160 
flunct when he was in rutremis, and had not ſo much. ſenſe as fully to ſign out his name; j l 
_ ' bona fides was interrupted; becauſe ] raiſed reduction and interpelled you, before you (WY 
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: oped the tradeſmen and you was ſo diffident that ye took a bond from the heir to re- „ 
Ry 2 you of all hazurd in caſe the teſtament ſhould be reduced ; and therefore this mon  -< ,Mi 
ment ſtanding on no other foundation hut the teſtament it malt fall with it. Anſwered, 4 
ze being executrix nominate, and expreſsly burdened with it, might have been compelled 
| enn che defunCt's will; and it ought as well to be allowed as the other debts and 
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( _ * Tegacies the paſt) before tre degree eb redudtion: An ber rakimp the heif's:bond dues he. 
'-- alter the caſe, for it was on an majorem cautelow:; and the monument wus moft his con. 
bern and the being in e newns gebet ee damm ſum ; though it was reduced ox 
def fade, and it is again ene rules of "decency and humanty to quarrel this. The Lords 
iuſtaineg the article, in fo far as extended to 1000 merks, but no further; nnd in ciſe he 
wuaared leſs, then reſtricted it to that ſum, + 2d. The relict eraved allowance of I. 50 Ster 
bas. expended on dis funerals. Ohe Mhaaghythe parſuce-might refuſe *che-whole, 3& @ 
TIO: being preſcribed,” not being purſued within the three years, yet ſhe only«quarrels the exor- 
Diitent articles fur aboye his rank andqualiry; and oppones ibe geh a8. 1681, diſcharging 
luck extravagance at burials, and offers to prove there was brandy and other liguors:in the 
hoſe ſufficient for that occaſion 2 And it is the/provinee of all well governed: nations ts. 
Feſtraſn ſach follies, © ere, There is ſome allowance-to'be:indulged:ro relicts, when in 
> ecenti'lutin, though there be ſome exceſs, de minim non cup dt pretor: And ſhe, is willing 
+2.  to.depone it was all truly expended, and his eſtate is able to bear it. The Lerds thought _ 


ſiach estravagsnces were not to be endonräged, and therefore remitted tothe; Ordinary to 


eeamine the articles 3 and though the widow had-laviſkily expended on it, yet erdained-the 
3 Ordinary to modify and reſtrict the ſume. gtis, She craved allowance of the expences in 


;-*. .  conhrming the teſtament. Objered, You was in mala ſide to proceed, ſeeing 1 intimate to 
Pon 1 was railing a reduction; and thoughit was nor got executed till after your confrma- 
tion, yer you proceeded on your peril. Ane, I mult'rerain+ my hüſbanc s mobeables. 
deo reimburſe meof ſo neceſſary expence as the confirming my hu band's teſtament; "and 
”. -,  . Jour reduction can havens retrolpeR, | bur-only; operate proifuture: And when you come 
to confirm ae novorhe ſame goods, for cftabliſhing your: tirle;'theCommiſſaries will not er- 
+ , *a& dues forthelame moveables twice; but if they do, in uon ſolvit argumentum. 
. _- Some doubtedd if mne could claim the jexpence for confirmipg, bur the plutdlity found he 
might, che ufual rates being charged and no more? The 4th deduction craved was for her 
5 expences in defending this een; eln che grounds of reduction of | the: teſtament aroſe 
>. from no deed of her de but very dubjous, and in apicibus jurir'on's variety of facts requiring 
>  JFProvative. If the bad ultrancoully aſſumed rhe office, there bad been leſs ro ſay, but dur 
and pratifude obliged her to defend her huſband's teſtament. Auſwered, This is a very 


Aurpriſi g 2p Laws of all nations erdain the tyner of u cauſe to pay the vidtor's ex- | 
pence; but where is the practice condemning the gainet in expence to him that 4s caſt and 
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du in the cauſe? The Lords rejected this article. There was a, general objection againſt 
her claims, that they were extinguiſhed by her vitiops intromiſſion, -1mo;"By clandeſtine 
'' _awahitraftingof bigs of money and goods before confirmation. 24% By fapersintrowiſlion 
ubove the inventary confirmed ; but that not being as yer clearly inſtructed, it was not de- 
FTreiubruam 21. 1. Arnet tontra'Grep, Sir David Arnot of that Ik, owing ſome 
money to one Greg, he came, onthe terh of June 17 10, and poinded ſome horſes and 
oxen.” Sir David al/algmy his boar-feed was nor ended, he purſucs him for a ſpuilzie, on tbe 
_ -  g$tha& i503, diſcharging plough-goodsiro be poinded in labouring time, if there be other 
gods on the ground able to pay the debt 3 and which bears analogy to the Moſaical law, 
PDeater. 6h. 24. v. 6. prohibiting millegraith to be taken in pledge, beeauſe it is his liveli>. 
mood; which Grotius, in his critical notes there, accommodates to the caſe of agriculture; 
; and thisis alſo the Roman law. Ailedged, The uſval time of laboyring was then long over, 
And we are not to conſider what a negligent flothful man does, hut the cominon practice in 
that part of the cœuntry; for why ſhould be reap advantage by his ſluggiſnneſs ? Vigilanti- 


3 ; 


a jp 
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vu non dormientibus jura ſabveniunt. The Lords allowed a probation before anſwer, of the 

teime of ceiling and ſo ing chere that yeat. And the teſtimbnies coming to be adviſed this 
day, it was alleged for Sir David, That the ſpring 1710 being back ward, . ee ee 

ll late, and it appeared ſome ground about was then ſtirred, but not ſown for want o 

J | reed. Anſwered, It was evident by the probation, all the country about had done witng 

+ + their labouring by the ict of June; and the lac muſt not be under ſtood to favour negligent 
muſbandmen, but to mean that plough- goods ſhall: not be poinded ſo long as the uſu i ſeaſon 

Pl labouring continues ; and'this 1s evident from; the reaſon of the deciſſon marked by Dury, 

15th: November +627, Gultan: contra Duncan, where goods having been poinded in Octo - 

ber; and'it being alledged they were in the pleugh the day before, the Lords repelled the 

alledgeance, and found no ſpuilge, ſreing in that mountaindus high · land country, October 

Was not the uſual month for ploughing: So we are not ſo much to nutice and conſider the 

debtor's time ofi labouring, as the ſeaſon generally uſed in that part of the ceuntry. Sce 

A lſo 22d November 1620, Watſon contra Reid; and Stair, tit. Reparations. The Lords 

cdttctuud the tilling of faugh, not to be ſown, but to lie lee that year, did not give the privi · 
lege; but thought, ſeeing Sir David had not ended bis labouring that year, it was a ſpuil- 
2A ie, though ne was ſome what hater than his neighbours about him 3 -oſpevially-confidering ic 
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17 VV * Dalmornock, 
{6 hong —— 200 the * md file cues ha +> cap gays. in a bill to the 
| 1 repreſenting; thar the lands lie Within two miles of. Glaſpow,: and the ereditors 8 
cerned live all in the neigbbourhood, and that it will be: moſt cn venient for all bidders 
hat the roup be at- Glaſgom, before che Ballie of the regality, or any other they ſhall ap- 
belt to overſee it, the artieles of roup being. adjuſted here ;; therefore begging the; Lords 
. would appoint.it to be at en e the eaſe of all parties concerned. The Lords conſi- 
deted this wasthefirlt time ever ſuch a thing was demanded, ſince the act introdueing .the 
ale of bank rupts lands in 4694.3 and that they have been all-vnifermly: before onę of cheir ar ; 
down number, and {till at Edinburgh; and whatever ſemblance of eaſe; this had, at the et 5 
vie, yet the yielding ſack a novelty; might draw incon veniencies with it; for by the ſame 
1 they might be craved to be held in Orkney or Inverneſs; and though they dohbted 
not but on Apecialities they had power to appoint them at any place, and before any Gentle- 
man they ſbobld commiſſionate for judge, it was never yet done; and Edinbufgh being 
5 the communis patria for all Scotſmen, the purchaſe was little worth if 1 ic. would not 1 hes 
1 offęrer s expences to come to Edinburgh; and for their ſmall: conveniency ſuch a;novelty 
Was not to be. introduced. It is true appriſings of-old were led at the head burgh of the 
| ſhire whore the lands lay, or at Edinburgh by a ſpocial diſpenſatian ; but theſe: . years. 

w zpaitall ales af bankrupt lands have always been at Edinburgh, and before N ts On 
vumber; andi therefore the Lords refuſed the deſire of e P 
Bades lemporte. The ereditors of Ramſay ef Lajthers applied to the Lords, rep! reſort ming, 

No that their debror. had an heri tableſrignt ol the lands of Crimon Megget, but had never attain- . En 
„ poſſeſſion, but was always excluded hy preforable rights, though he-contended they were 
os near paid'by. their intramiſſions; yet this-being a very dubious uncertain Pplea, it might 

hinder the ſale of his other uncontroverted property. lands, if they expoſed together; 
ttherefote ctaved allowance to leave them out of the roup, left; they d mar the 

Whole, aud ſcare buyers from bidding and offering for the reſt. The Lords ſaw the acts of 

parlament ordained the bankrupt” ene eſtate to be rouped; but thought this could 5 
only underſtood of his clear liquid and undoubted prapetty; : but not. of uncertain claims an 

. clampers. they. might have on other mens eſtates; - and therefsre allowed the roup to go on. 

Without including theſe lands; or elſe that they might be expoſed to ſale ſeparately. by em- 
1353 ſelßes: Where a new difficulty occurred, what price and value could be put on buen uren | 
rights ? For jt was not to be enpected they could” ſell at 18, 19/07 20 years purchale,. as 
Feaeir lands did. Ie has ſometimes occurred, that the price ſet on bankrupt lands as the . 6 
© -nimum quod fic. has been ſo high, that ino- buyer could be found to bid the Lords price, as 
particularly Zell out in che caſe of Cleland of that Ik, Where the Lords had; ſet 19 years 
Purchaſe; but though frequently expoſed, none would come up to the price: the lands 
holding of Duke Hamilton, lying within His regallty, and ſubject to other inconveniencies; 
and upon application of the ereditors, the Lords altered the price, (which was à great ſtep) 
Aud brought it down to 16 years en and at laſt Gavin Hamiſton, the. een 54 
ſelſjon bought them at that price. 235 
Wbere a buyer cannot be got, chen ihe at of parliament 51 be lands to be diwi 4 
. amongſt the creditors, according to their, reſpective preferences on their diligences, - and 
_. which happened, in the caſe of Bruce of Kennet's creditors. But ſuch unextricable diffice]--. 

_ 'ties,arofe, that. it is not aqjuſted to this hour; ſceing particular rooms will not anſwer to 

Peaxticular crediters ſums 3 ſo they are forced te ſtay in an in voluntary commanian, by di- 
 vidingthe rentg of che lands, without getting 25 wurst aſcertained and e out co 

| OEMs: conform to, their preferences. 

The great difficulties creditors. moet with 10 ccc ieee 1 mien 5 1 
lands, to inſtruct the holding and reddenda, and to ſat isty a buyer of the ſufficiency; of the 
FProgreſs; for bank rupts abſtract the wwries, and lodge chem in ate corners 830 they make 

cheir bargain, and get a ſum of money from the creditors. to produce them. 
There is not ſuch difficulty in eonſtituting che rental; for the tenants kak or oth does 
that, unleſs where it was in the debtor's own. band; for that puts creditors to prove the 
ag fowing and increaſe, what it might produce if laboured 3 and if graſs,. how many ſoums of 

Cattle it could held? As te the price ſuch lands may give in that part ot the country, the 

| Lords have. very juſtly; refuſed to allow any witneſſes to. depone upon it, but only landed 

gentlemen in that ſhire, what lands of that holding uſed to give betwixt buyer and ſeller, 

and by their teſtimonies they ſet a price even fomewhat within to encourage bidders; and * 

ha ye ſeen it riſe three or four years purchaſe above the fAlandard fer: by the Lords; and par- 

ticularly in the lands of Nicolſon and Cock burn s-path, and many others; and it is rare 

Where bidders will not come up to the Lords price, as happened in the lands of Cleland. 
Ba 4; a on ſome. 5 poet 4 deſetts n the Fs oe holding, 
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"we have 
conſiderate 


bim. Anſwered, The crime can allow no fuch'y 5 
! bis ſervant berrays his ſecre | 
+ + _ _ . under trust are molt atr er 


Li 


* 


+ 


| | there Kang wich a paper on his brow 
the tron 


/ . _ _ containing His crime of fiealing is 
Aud from-tharts be condutted/to 

dies es all the 
. 7 | 8 g | declared him inc 


* . 
1 
* 


Ma. 


* 5 


reparation. 


: lemens 
BB e ee W d as . b FR} ck DOE gment of his fault; 

e and it is no feproach to any to confeſs his error. Ses Sir George Mackenzies criminals, 777. 

I M zores.“ The Lords found Nr Patrick Houlton had cxceeded the bounds of hie duty, and 
foiled in proving what he had raſgly charged Him with; -and therefore ordained him to 


i come to the inner-houſe bar, and publicly crave Kilmaronock and his doer's. pardon ; and 
i fined him in L. 400 Scots, ro be payrd in to the cteafurer uf the ſocicty for propagating 
_ © . Chriſtlan knowledge: Mr Houſton, for extenüating his fault, alledged Kilmronock had as 
reflecting harſh expreſſions in ſome of his bills againſt him, and fo 1mjurue muta compenſatione 

1 Jolluntur; at leaſt he ſhould alſo be ordained to acknowledge his fault Law ſays ig noſcen · 

dean ei qui rerorfione ſe ulciſcitur provoratus. Kilmaronock exculpated bimſcif on the principle 
5k ſelf defence; and alledged that Mr Houſton was the firſt Iggreſſor in the defamatory 
ad injurious expreſſions, . Muſhat was preſent in the/houſe; when the Lotds were adviſin g 
his cafe, and ſuſpectiug the worſt, knowing bis own' guilt, be privily! retired and fied; 
whereupon Smith of Methven, his cauttoner's bond of 300 merks, for fiſting mum, was for- 
ſleſtec, and a new order directed by the Lords co macers, meſſengers, and all other officers 

of che law, to ſcarch for him, and when apprehended t impriſon him; ay till he be preſent · 
co che Lords again, that they may diſpaſe on bim a- he deſerves; and otdain his ſentence 
to be poſted up, and affixed on the doors of the parhament houſe, on the croſs,” and trone, 
and other public places of the city, in reſemblance of the French cuſtom of hanging male- 

+ - AaQtors condemned, but eſcaping, in effigy, when they have fled from juſtice, 
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a majore, L may take this deercet out of 
3 1 The Lords have never ſuſtained ſuch purſuits, ſeeing ſhe is hot integra perſons, with- 


in. reſpect 


Eo 5 and Gilbaigy, the Earl's la 


er 1 LORD'S: en $B8$10N, Gr. 


5 


bel Eleis, 3 Innergelly, having a conſiderable land-eſtate from Eleiſton her father, he 
- was perſuaded to make over the right of it to Sir Alexundet in 1698, as.'firter to ſeek (out © 
merchants: for it 3 and he-grants 2 back bond to be conptable to ber for the price, and to 
pay her an annuity of L. rοο Sterling, in the mean time; deducing away 10, 5 
as a premium for his pains. The ſeeds of diſcord being atfterwards laid betwixt Colonel 


Lamiſden of Innergelly, her huſpand and her, Sir Alexander ſells her lands of Shaw field to 


Daniel Campbell, and makes ſundry tranſactians with others, but ſnifts to compt to her; 
and inſtead of paying che annuity foreſaid, gi ves her ſuſpenſions yearly ; ſo finding bertel 
oder reached ſhe purſues an allment, and obtains L. 30 Sterling, modified to her per aum, 
und the reſt declared to acereſce to her huſband. While ſhe was ſtrugpling under diffcul. 
© ries, Sir Alexander raiſes à declarator of exoneration of his truſt againſt her, and in abſence _ 
- obtains a. decrect abſalvitor, whereof ſhe. now raiſes a reduction. © Alledged, No proceſs, becauſe | 
velta viro, and hie does not concur; and though his backbond declates her diſcharge of _ 
annuity ſhall be ſufficient without ber huſband, yet this elauſt derogating a jure communi; can 
never be extended to judicial acts, and and purſuing of proceſſes: without her huſband's conſent. 

A, wer ed, There be few rules: without ſome exceptions. or, 2p a wife be fob" turatela 
mariti, yet if he, after requiſition, unreaſonably refuſe his concoùrſe, or be legally difhabi- | 
we "the * may proceed; for this being a privilege” introduced in their favours, non debet n 
cearuim pernitiem trabi; and he having renounced his jus mariti. ſne may remove this Gesel 


decrect ont of the way of claiming her full annuity; for concſſo alipus j ure omnia creduntur 


cone aſſa fine quibus illud txpediri nequit, 1, 2. D. de juriſditt. and if I can diſcharge alone, then 
my way alone, without my-haſband's conſent: © Re- 


out him; and fo a wife: was not allowed to reduce a horning, as Du 
© 2634; Hay contra Rollo; and Haddington; 9 
- the Lords/again refuſed it; but tells the 
be their curator ad lites; aud the Lords remembered they had done the ſame lately to the 
lady Penkill, who being ſeparate from Dunbar, her buſband, (as the Laird and Lady Inner- 
gelly likewiſe art) they having divided the jointure bet wint them, they rere not "Ry 
Wo till they frſt authoriſed her procurator to concur with her. 

Then Sir Alexander atledgeu, She could never recur to the L. 100 Sterling; bene * 
85 decreet of aliment he had acerpted of the L. 30 Sterling, and conſented the reſt ſhogld 
go to her huſband. | | Anſwered, It bore an expreſs ſalvo that it ſhould be n homologation of 
the tranſactions are Sir Alzanderand her hte phe el _ repelled? the alledgeince 

of the anſwer. 7 


-Eadem dit. In the 55 mentioned Apts it February! 17155 betwintithe Earl of "wy 


ry obſerves; 27th July 
th. January 1623, Marſhall contra Zuill, ſmews 


wyers made a new alledgeance, that he being ſuperior, has 


right to redeem the compriſing, end take the land to himſelf, conform to the clauſe "in the 
end of the 35th act of parliament 1469, which is that ſame 
-  retraftus dominicus or redemptio feudalis : And it is offered to be proven that Gilhaię 
fed and paid of the ſums in his comprifing by his intromiſſion, and what after 'comptinz 
all be found wanting. he is willing to pay it. Aꝛuſwered, That old privilege indulged to 
luperiors 1 is much in deſuetude, and few or no inſtances of it: But though it were in forte, 
it can by no law nor form en in here. If Gilhaigy were ſeeking to enter, the Earl 9 


reply on his power to redeem; or if he as ſuperior were purſuing a declarator of non entry, 
and Gilhaigy 
might exclude him by his 
zs ſuperior 246, In that iP 15 he muſt pay: 
- Teckoning, putting nothing in his purſe.” 


power which the feudaliſts call 
is ſatis-_ 


to ſtop it offered a year's rent, to be received as a ſingular ſucceffor, the Earl 
privilege; but the 


the debt us it lands, and not 


by a ſham compt and 


by a tedious proceſs to ſhuffle the poor man out ot bis 'ripht, 


February 27 1712. 


Fe” aſlipns this bond to Sir John Scot of Scotſtarvet, but with this exprel; quality and 


Sinton, and no farther." 


and being forced to pay, 


reſtriction, in ſo far as might be extended apainft the: principal debtor, and 


John Scot of 
hen it comes into the 


* * Pg 


be 


1 
1 


69167 he a ain Meet e 


liament of Paris in ſuch caſes aurhoriſts one to 


roceſs here is a reduction as proprietor, and not 


N 3110, The offer is no ways receivable now, when 
the appriſing is ſo long ago expired, but muſt be made within the legal; eſpecially you 
baving owned me as vaſſal, by accepting the feu · duties of ſeveral years; and the project has 
no other deſign but 
Lords found the Earl could not redeem REP bur e era to his en we pr in 
«> a. new proceſs for that effect ſpeciat im. 
5 Scot contra Kane Ducheſs of- Photog Captain Wiki Scot 
as principal. Walter Earl of Buccleugh, and John Scut of Sinton as cautioners; ꝑrant 
bond to William, (afterwards' Sir William Dick) for L. 1000 Scots in 162 1. Sir William 


\'The 


| perſon of Pattick Portt ous of  Halkſhaw, 
and he transfers it to John Smith of Fala, who purſues Mary Scot, the ſaid Halkſhaw's 


lady, and upon the paſſi ve titles as repreſenting Scot of Sinton: the cattioner, obtains a 
 decr-et againſt her; bur ſhe during the dependance intimates the diſtreſs to the Ducheſs 
ſhe with concourſe of her huſband purſues the Ducheſs as heir of 
ä the . to P the half of the foreſaid Pater ſum, annualrents and penalties, 
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. A predeceſ :fNors being bound in eve 110 ue ow Whole, 
and ſ6 liberate you of thay © half-fall to — Which being — for you, at 2 
dene ere ſhare. © edge, for rhe; Ducheſs, vo can neither have regreſs 
nmaoor relief againſt me; as: repreſenting'the other Co- cautioner ; becauſe che bond the ground | 
of yourprocels, Was alſigned by Sir William Diek the original ereditor, any im ſo far ad 
* e mige be erter againſt the Privicipat . Seot of. Sinton, but noe*dgaint che 
„ ͤ i Buectleugn. Ade, The bund wa! 4 hed in Halkfhaw, 5 
. _ huſband's/ s' perſon,” With the ame reſting queity 505 whoſe acceptation f it muſt 
. operate the Ducheſs's li erg | "4 neys, and his e _ 
pPaywentg that: being 8. plain contrivance 10 v und again 
3 5 mat exclude! nnn relief, fo d on a colluſtve deertet pat Ma 3 
© - 4tuſ ber int them. Aera, the purſuer fonds nok . — the 
\-*. + cominon/ioviolable: ground of law, that «ford oncantioner reef again another ipro'rata, 
When hire paid the hole, and ſo N 8 er rar rei with - 
ont aſſignation· And the tranſiation of ir to her huſband ca e 
3 ” it banque and can never be charged wire cotlufion:; 
* aguinſt her. ſh intimate the plea to the Dycheſs, who! e efenc wy 
PEA Ty = to ſay againſt che debt. \Repired,” That Diek, the creditor, „could . — 
7 gow r liberare neee | = 1 0 oy de hach done the equivalent; by 
| 4 | | Far gang ry 4 ear 


3 


3 eee joners, and not apainſt the 
2 1 ee — they were erprel. Fi. 
; 0 that De gates ae, ed 1. C. ebd tit. inn fe de 
1 eo writ + ht pellatur creditor ci qui ole 2 eee ” 
. eee ae anti Lady not een dre an aſlignation, ' rhey un never 
| burden the eo canri ner; eſpecially having taken a reftriQet aſſignation ; for limitata- „ 
_  dimitatam produtit Pane * Bene, ki equipolicney berwixr-a qualific atfignation und a 


diiſcharge, 18 plain ſophiſm,,” fetten the concluſton beyond the premiſes : For it is not 
Ain the creditor!s 2 to give away or extinguiſh — cautioner's right f recurring either 
2 che principal or the conjunct cautioners 3. for. ddt privatorum ' non derogatur Jurs 
conan; and it will not admit of any convineing rea 


reaſor we 4% füy thut the "creditor; can 
looſe or diſpenſe” with the mutual relief cautioners owe to one another: He can = 
the wheled: br: 0 hen he will; but not the ſubaltern obligations among the correi debondi. 
„ Andz#har port 6 ef «the Roman lav takes no place with us; for they were fo preciſel nice 
©. Initheir forms they allowed cautioners no recourſe but -ubi trie ceſſa fait; "which" anſwers 
to tlie ſtiſe af our aſſignations : Aud t ey had the three remedies, div! Monis, ordinit in "= 
1: Cuſſing. and afFiomm cede arum, fo they had no relief nifi ex pacto; but wich us it ariſes er 
alen e nt any; fipulatiqn. The Lords | repelled the. Ducheſs's defence! on the 
1 by Testen end Found it Md not debar the Lady Halkſhaw*purſuer from ſecking relief of 
+ the half: Tbo' Teveral of the Lords were oy different opinion. unde Alledged for the Dau- 
cheſa, this; porſatt was preſeribed, becaufe 40 years are run ſince 1658, at which time Sin- 
ton was firtt Giſtreffetl-z and he did not infiit on his obligement for the ſpace af 40 years af · 
ter, and ſo has loſt ĩ ahn ende, "Anſwer, d, there is a great difference bet wixt the obligation : 
itſelf, and the obligement of relief reſulting to the cautioner therefrom ; the bond preſeribes 
Ftom its date at leaſt from its term of payment but the relief never begins to preſcribe till 
* actual payment be made by one of 'che'cautioners, and only 40 years negligente after that 
5 loſes and extinguiſhesir. It is true, warrandice preſcribe: not ouly from the eviction, but from 
the diſtreſs t but it is not ſo in reſiefs where it only commences from the payment. Replied; 
Thisdiſtinction is groundleſs; for the Lords have found rehef competent even before payment, 
as 26th March 528 VanſevontraLaw'; yen an adjudicationof à principal debror's eſtate was 
permitted to go em, at che anſtance of a cadtioner diſtreſſed by'a ehiege-of horning; though 
no payment mage; i in November 168g and 4 declaratory act ion as certainly competent to 
. her 75 her cedents againſt the Ducheſs, after the decreet 165 that the Duebeſson payment 
 ſhonld be fable f relieve her pro rata. Diplied; The caſe ant eee oĩted are where 
there is an expreſs oblipeme n to relieve, either indefinitely or ad certum diem; which is 
not the caſe here: And the declaratory action invented by the Ducheſs's lawyefs is an chi- 
mericzh imegination, haviog no more foundation in lat than if à creditor by a conditional ol 
bond ſhould: — — of the condition 'ratſe> 4 declarator againſt the 
gragterz that his bond ſhall-be effectus] _ on condition ſhalt happen to exiſt? Which 
would certaiuly be conſide red as an empty air proceſs. The Lords: repelled. this ſecond 
defence of preſcription. gtio Alladged tor the Puschel that the purſuer as heir and de- 
riving right from Sir John Scor, can have no right to this bond, it being moveable; for 
Though it was heritable 38 bearing annuatrent,” and prior to the act of par. 1641, yet the 
ddcereet taken on it in 1658 made it moveable, even as bonds bearing infeftment became 
moveable by requiſition, as Stair obſerves: lib. 2. fit. 1. F. 4. and Dury 23d F ebruary 1628, 
Naſinithz contra Ruthven; and 12th December 1676 Fairholm contra Montgomery; led. 
- are rendered moveable wy: any intimation the creditor Oy to Expreſs. 
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wis mind not to let the: money lie any more in the debtor's hand, but to lift it.? ! 
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7 
ate 
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 - this ſum fellas the execators, .3nd:is.not. yalidly eonveyed 10 this purſuer bg the heir. 
© Anſwered, The taking a-decrect.15-n0 indication of the greditor's, mind to have his money; 

"thereafter, z. ſo it is: not che cmmencement or Huſt, ſtep of diligence that alters or changes 
©  *the.n.ture of an heritable bond, but the centinuation thereof by horning, requiſmion or 


but a conſtitütien of the debt, and no declared xeſolution to ift the money. The Lords 
found the deereet did mot make the bond movcable, unleſs a charge of horning had follow 
JJ Zbl ond oon ramen gang led Vino hs 2 a WR a Wag 
Oo February 8+ yz, Lewars contra Hay. ;John-Lewars:being-tenant-eo, Carmich: 
Mavſley; and be ſuſpecting his folyency,; he purſues him before Mr Andrew Hay of Craig. 
vnetbem, Sheriff-depute of Lanerk, to remove, or elſe find caption, for his rent; againſt 


Vliich che tenant craved, 10. His maſter's gath of calumny, if 
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„ bhe hack intromitted with as manyrof his goods and effects 


83 ” 


„ bee n | paid him? 2d, That no ſuch, | 
concluſion could be ſuſtained in this prpceſs, unleſs there were two terms rent run in the third 


1 


E Y it reſolved j 48 = | : | 

be had made a diſpoſition omnium boucrum in defraud of his maſter, and was uergens ad inopiam, 
and the greund Hkely to be caſt, waſte for want of due labouring and of ſesd · corn. The She - 
kiff refuſed che oath, of calumny, and repelled the defence, chat the maſter had more in bis 
bands than odld pay him, and decerned in the removing. The difference betwixt Lewars 
| - = and his matter was after this ſubmitted and a decreet-arbitral foſſowed, determining a ſum. 
ttcjh be paid by Maufley to his tenant-z but reſerving {till the, poor tenant's complaint againſt 


4 _ 
* „ 


Ju er quaſi delicta naſe. and likewiſe on our municipal law, and acts of parliament, as act 45. 


are not only to make up the party leſed their damages, but likewiſe to be puniſhed other- 
ED WAYS = It is acknowledged „every wrong and erroneous ſen tence will not make a Judge 


_ have different ſentiments; for which allowance muſt be given, ſince bumanum g, errare- 
But. that is not Lewar's caſe; the Judge has run in the very eye of the Jaw, and contra- 
Adictech its ſenſe, words and meaning as clear as the ſun; for I referred to Mauſley's:oath, 
ttzatche owed me L.. 197 Scots, and he refuſed it; by which partiality I loſt che ſum, he 

duying ſhortly after it 3 ſo my mean of probation periſned. Anſwered, It is true judges are 
not to be permitted to be arbitrary difpoſers on mens fortunes; but this procels. is of an 

_ "univerſal concern; for once lay down that poſition, judges mult anſwer in their goods and 

 - eſtares for all their miſtakes in law or form, no wiſe: or honeſt man will undertake ſuch a. 


be their fate, no man would embrace and accept the office of a Judge, but a beggar,.-a fool, 
or a-knaye. But this ſpecious topic is not applicable here; the Sheriffs characder of inte- 


- "grity is eſtabliſhed beyond ſuſpicion. And im, In this caſe, he did no wrong. in refuſing 


* 


Ihe oath, of calumny, for it behoved to be an oath. of verity for the reaſon foreſaid. 2d, 


v 2 + 


His offer to prove paid was juſtly rejected ; for being bankrupt, his deſign was to entangle 
chis maſter in a cedious compt and reckoning, to ſtop a ſummar removing. 3/9, If he thought 
himſelf wronged, the wiſdom of the nation has provided an eaſier and a readier method to 


% 


redreſs either the unſkilfulneſs, negligence, or partiality of judges,” than theſe, old acts did, 
With nothing elſe than pannelling the Judge: Whereas ubi competit remedium ordinarium non 
2 recurrendum ad extraordinaria. 480, Eſto he had ſuſtained damage by the Judge's iniquous 
Aecreet, yet he has received full ſatisfaction thereof by the ſum he got on the decreet · arbitral, 
proceeding on his own ſubmiſſion; fo this proceſs. is an ill founded novelty in alhits branches. 
| Replied, There cannot be a more wholeſome remedy-to ſtop the rapacity of judges, than to 
let them know they muſt be liable and anſwerable for their actings, as, Aulus Gellius ſays, 
Aderbitas ulciſcendi fit medicina bene vivendi: The Doctors. in law do indeed make two caſes here, 
one juden per imperitiam male judicaverit, and the other , per ſordes et dolo malo. In the 1 
Caſe, though ignorantia in judice culpae annumeratur, yet it is not ſo criminal as in the 2d: wil 
78 fol groſs iniquity :is not to be;covered-with the ſoft names of error and miſtake; and. ſupra, 
25th July 1711, in the caſes of Scot and Fraſer, and of Leitch and Fairy, the Judge was 
IF, bie make up the damage: ee eee malice is more palpable; for 
er. I. dp ya a FFF e - & 
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© takings degteet ſigniſſes abundantly his deſign ro have-bis money, and ſo being moveabſe, 


ttz like expheice deeds, which. is the. caſerof the: deeiſion adduced and even where horning 
or requiſition has been uſed, they return to be heritable; if he for a conſiderable ſpace 
|  . defiſt from farther diligence; or accept of his anaualrents: So that decrest was no more 


CP 
Wh 


_- 


he had. reaſon to deny burt 


4 * 


_ . an oath of calumny, becauſe: the ꝓoint being in fal proprio et recenti, by the act of ſederunt 


— 


n oath of verity. And as to the 2d, It as not proven; but on che contra 


ie Sheriff-depute. Wheteon be raiſed a proceſs againſt Mr Andrew Hay for repairing his 
damages, founded both on the common law, Where. judem litem ſuam facit, tit. Inftit. obligat. 
43243 act 26. & 27, 4469; Where judges. proceeding. partially, -wilfully and maliciouſſy, 


liable where the point is in apicihus furis, and ſo dubious that wiſe and intelligent men 


gangerous poſt; which my Lord Stair, ook 4. fit. 1. expreſſes very well: If this were tio 


dſetng no chargp of her eee eee ee thereon. for many years 
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bim a reerbit as a thief and an im man; and any repiration/ he got from: Mauſſey did not 
cormpbafe the half of his damages. The Lords; by x —_ 
deen 42 ch 105 the decreer'quarrelſed, thooght on 


or mic, whers compenſation was admitted to ee 


Sich | cher ate ſet opb GU nch cheit country to prot the dere frm 22 
bot da not always anſwer their trait,” CCC 
 " Pebruary 29. 15 12. My Lord Nairn owing 22 6000 merks ay Lady dens nd. 
ber ſon, and telolying 'to pay it, the ſame was conligned in Mr John Mackenzie the 
clerk of ſeſſion his Hand, tiff a new ſecority were drawn ; and when it js demanded up, we 
clerk claimed t retain the 20th penny as the conſignation money, due to him by his office, 
_ which" arfiounted to no ſeſs than 1 100 merks. AMledged for the ereditors, There Was no 
law for ſuch à deduction, it was not a cuſtom bot a cerruptela, and was an exorbirant de- 
wand for 4 few days cuſtody; 4nſwered, Our aftient euſtoms were a part of our law; ard 
this confipnation' money pal never been controverted, but oſually divided betwixt the 


debtot 150 creditor, each of them bearing a halfpenny in the pound; and it was but jut; ys 


for they run the riſk of bid money, - and of its being ſtoſen. The Lords found conſigna- 
tin money due, but to be exacted with diſetetion, and mot to be lere mod wo 1 full; 4 ad 
| therefore modified the ſatye here, and reſtricted it to 40 merks. 

Eben : 


empire.” 1 have marked this winter nog ſundry af ppeals Toomey "Mow: 1 have. re- 
ſerved all che reſt fot 


or this place, to put them wogether. 12 James Dombar, Þuſþand to 
ſa , Lady Penk ill, being ſeparate,” and having divided her Jointure e- 
4H betwirt them; © and on the faith of this imenetey ptoviſion, Thomas Couts 
having furmiied ah maintained Dumbar in neteſſarſes, à competition aroſe bet wixt 
fem, and James Hutchiſon writer to the ſigner,” and their factor for uplifting the 


SR _Joineare; and being cteqſtor to Dumbar, che Lords preferred him to Couts, Dum- 


ar's: aſſignee 7 They proteſted for remeid of law, their debt being alimentary, and 
Hutchiſon s not ſo privileged. II. Charles Jack againſt Edward Laing ſkipper in Leit 
n ſon· in daw, who purſoing for bis tocher, Charles alleaged, it was deſtined to his daughter 
- In liferent, and the heirs-of the marriage in fee. era, My wife conſents to the uplifting, 
and my bafrus are only heirs of proviſion, and Tam flar of tte ſum; andthe Lords having 
found he might vplife it. Charles proteſted, thou ugh his daughter had: taken herſdf to her 
_ #Hwſband's. ſecurity,” III. Fanits re 6p Archibaly e Crawford, (both of them Ard- 
_ amiſtan's grandchildren, ) proteſted againſt eee the one finding: rhat- the bro 
* <card minor non tenetur placitare took not place here, ſeeing he was quarrelled ſuper dolo pa- 
. terns; and the 24 finding 2 meet was cutted out of the; diſpoſition, and a uew one contain- 


0p a "reverſion foilted' into its place. Vid. 3 iſt January 1710. IV. Gordon and Bur- 


met, ehirugeon l aphthevaries in Aberdeen, agi the Dean of Goild and other mapiltrates 


| there, proteſted againſt the interlocutor, finding they are" rior obliged re receive them as 


guildbrothers, nor to allow them to trade a5 merchaßts, unleſs they renounce their calling 


_ us fargeoti-apothecaries.” Vid. ſupra Liſt Dec. 1111 V. Doctor Middleton and Mr Wil- 

Ham Simſon, Profeſſors at Aberdeen, proteſt egaintt che interloeutor mentioned ſupra, 214t 

Dec. 171. VI. Campbell öf Gairclach, gave in ki proteſt ugainſt James Farqubar of 
2 _ Gitmillſerdfe, and the interlocutor ſupru, 16th January 1512. VII. Forbes ef Ballogy a- 


ainft Forbes of Waterton, proteſts, of the Lords finding him liable to rcheve, thoogh . 

aterton, as tutor to Tolquhon had not compted. VII. Waterton againſt Ballogy, for 
| afoilzicing Balogy from t 
IX. Mr William Gordon of B againſt Sir William Hope, for declaring. my Lord 
Balcomy bankropt 40 years after his death, and for ſuſtaining Mr Mark A right, 
 qhovgh? it Was offered to berproven, that Mr. Robert Lermont his authot was paid by his 
- intromiſſions. X. Sit James Sinclair of Dumbaith proteſts againſt two interlocurots, one 
in favours of Helen Monro, his brothet Stempſte?'s/reli&,- preferring ber on her contract; 
And the other in favours of Anna Sinclair bis ſiſter; and John Sinclair of Ulbſter her aſſig- 
ney, on her bond of proviſion and its bygone annuatrent, - XI. The Lady Greenock 
" Sit John Shaw her ſon; becauſe the Lords refuſed her #- diligence to'cauſe her ſon 
pts 4 Jiſpoſition of her lands of Carnock, made by her to Patrick Houſton, XII. 
The Lady Semple proteſts againſt Colonel John Buchan, for not ſuſtaining the-exchequers 
- deereet as res judicata, but ordaining her to inſtruct her claim before the Lords, and re- 
produce her documents there. XIII. Sir Samuel Forbes of Foveran proteſts againſt the in- 


terlocutor ſuprg, 14th Feb. 1712. By this number of appeals, we eee ang 39 7 
ee 0 42 ep im e and detriment of t 
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Ar William Oharteris writer 


u ngte. Churteris can Charter. ro the Signet. 
| | being creditor to the Eürf of Nithſdale, zn 4b merks, he aſſigns it to Alexander, John, nm if 
Ages Charteris, his younger children; which debt they affipned to William Charteris, their © + - © ': Bf 
lest brother, commiffary of Dumfries; and he, in Oftober- 1682, grants them a back bond. 
beastiog the aſhgnation was ny in truſt, hat he might do diligence for recovery. of it out 
bf Nithſdul&s' hands ; and be dying in 169 74 there is a dvclatator raiſed by the ſaid Alex» - 
Ander, John, and Agnes, agaiatt che com miſſaryꝰ's children, to hear and ſee it found and de · 
cFlared, chat the ſaid aflignation was merely granted in traſt, for their behoof, and that they 
ought to denude of Nithſdale's debt in their favouts,. Robert Lauder writer in Dumfries, 
©, having, in obedience to an exhibition, produced the contmiſſiry's compt - book, and ſandryy 7 
bother writs, it was alledged for the purſuers, That the truſt was ſufficiently evinced and ' 
dleared, 1mo, By a backbond, granted by the faid commiſſary, acknowledging. the ſame. 
2̃4o, By his compt- book, bearing a particular article, that the ſaid fam, after deducing his 
enxpences. belonged to the purſuets. 3½, The commilſary was in ule to atecpt of ſuch f 
trtruſts, and ſome of them have been declared againſt his heirs, ſmce his deceaſe.. Anſwered, It i: 
no wWuys denied but the affignation was originally a truſt 5 for the backbond of its date, 1 
proves that; but che Whole queſtion turns: on this, if it was ſo at the time of the commiſ- _ 
flary's death; ayd that it did not contindez is evident; becauſe the backbond was found re. 
tired, lying beſide him cancelſed the time of bis deceaſe, which extinguiſhed the kruſt; it 
being clay and demonſtrative lawi that the retiring and re- delivery of the back bond to 
dite commiſfary wo granted it, made the aflipnatiom pure and ſimple, and become abſolutel7ß 
dg the commiifary's own property, as fully and effectuully as if he had taken a diſcharpe-of the. 
_ Hickbond; and the finding it befide him ſcored and obliterate, brought it to the caſe of an 
Mrunentum apud delitorem repertum, which preſumes Iberation; ſo we are to confider its 
tate, not as it was ab in tio, but as it Rood at the time of the commiſſary's death; and tho“ 


; 
{ 


i 


= 


n be acknowledged in his pocket compt-book, that-ſhews indeed his probity and integrity, 
but fioways that it continued a truſt; for his retiring the back bond thews the contrary : | 
No put the cafe, a man who has granted a bond for 1 000 merks, writes dowa in his note 
boek, that he was debtor in that ſum ; bur after his death, the bond is found lying beide 
dim retired, will chat confeſſion in his compt · book conſłitute the debt againſt him? Nl. 
bb modo, for the retited bond will preponder, and take off the preſumption- Even ſo here“ 
Neplieu, Tue having the backbond in his cuſtody, cangot annul the truſt; ſor be might 
Tome by it on ſundry other accounts; ſuch as his being tutor to his brothers, and ſo ma- 
ter of their papers. 240, It might have been delivered up to him, to draw a retroceſſion 
pP) it, for denuding him of the cruſh, 310, He dying ſuddenly, there was u fama wlamoſe 
pPteſently raiſed, that he was only truſtee in that debt; und that the declararor was ſo long of 
raiſing, was, that John was a very weak perſon, and little diſtant from a fool. ' Daphed, All 
thir are yratis aſſertions, and no tetm can be now granted in a concluded cauſe. The Lords 
found it was originally a traft ; but that the-ſame was diſcharged and taken off by his retiring 
uud cancelling the backbond ; atd-therffore affoilzied the commiſlary's children from the 
Aeclarator of traſt, notwithſtanding of the preſumptiens adduced for its continuance. | - 
Pine 40. 1712: The Queen's Advocate gave in an indictment and complaint apaintt - 
Robert Rutherfoord and John Gray indwellers in Edinburgh, ſhewing, that there was a 
ticket made uſe of as ſigned by Dean of Guild Warrander, whereby be became caution 
1 ęoor L. 25 Scots, as the houſe- rent of one Iſobel Guild, wherein the ſaid Gray and Ruther- 
Fcord are the two ſubſcribing witneſſes; and upon inſpection it is found, that Warrander's 
name is forged; and they being apprehended, and brought before the magiſtrates of Edin- 
+ » burgh, they confeſſed they did not fee Warrender ſign the bond, nor did be at any time 
don n co be his fabſeriprion before them; but that one Alexander Pitblado, an agent, 
brought it to them, and affirmed it was Warrander's hend, and on his aſſertjon, they ſigned 
witneſſes, be having promiſed to cauſe the Dean of Guild own it; which he never did, 
But no quarrelled it as falſe; and that Pitblado was carried away a recruit to Flanders; and 
_ , then&'rhe! Advocate concluded they ſhould be puniſhed us cceflory to the forgery, in terms 
pf the zth act 168 1. And being brought-before the Lords in proſemia,it was ſtarted by ſome 
chat they were not obliged to anſwer without a formal libel, and a citation on fifteen days; 
but on reviſing the proceſſes againſt Hunter, Strachan, and Hannay, it was found the Lords 
ht moped of the trial of falſehood ; and they were offered lawyers to plead for 
Them yratir, and to get the wdacre ; but they told, being poor men, they could not main- 
' tain themſelves long in priſon, and therefore deſited to be brought to a preſent trial. The 
next queſtion was, If It might be done with open doors, or if the Lords might remove © 
all, but the parties or theirprocurators, which, on reading the 27th act 1693, the Lords found 
they had power to do: and theit declarations before the baiſies being read to them, Gray 
adhered to his confeſſion, but Rutherfoord retracted that part where he bad acknowle 
is ſubſcription ; but afterwards finding the Lords did not extend it to death, (in which 


4 


7 


5 2 be did acknowledge, thar Gray cnſnared him to ſign it, which-he did. ſimply, not knowing 
N the bazard. The Lords conſidered, though it was in a very ſinall-fum, yet it Was 4 dan 
. eros caſe'ro let vitneſſes cſcape, on the pretence of Gmplicity, Where they neither ſee the 
Ce, party ſign, nor own his ſubſcription, though the common practice of forgers is to antedate 
3 writs, and inſert dead witneſſes z therefore the Lords reſolved to impoſe. dome ſtigma and 
. 5 © > to terriſy others; and ſo ordained them to be brought, on Wedneſday, being the 
market day, to the great door of the parliament-houſe, 8 the hand- of the hangman, with 
a paper on cheir breaſts, bearing their crime, and there to ſtand betwixt ten and eleven in 
the forenoon; and from that to be conducted to the pillory at the trone: and: there to ſtand. 
3 other hour: between eleven and twelve, with papers on their breaſt: And in regard Gray 
bad ſeduced Rutherfoord to fign, they ordained his lug to be mailed to the trone; and 
being informed Riitherfoord was deen depgives. him, undeclared, lem bon infa- 
1 eus. Hide th June 171. Ki e 
3 Jus 11. 1342. Robertſon ue ee Deas 3 6 10 mm 
1 N married Mr. William Robertſon: of Inches daugher, there is Goo merks of tocher 
3 oo _ »conditioned,; but it is ex preſsly deſtinate by che contract to her in life rent, and the heirs af 
+ ©. on marriage in fee. Dean of Guild Robertſon in, Perth, being ereditor to Duncan the 
huſband, in L. 900 or thereby, he arreſts the tocher in Robertſon of. Inclie's hands, and 
| 5 1 the debt to his oath; who compears, and depones that he was debtor by the con · 
tract ; but it was by an expreſs clauſe affected with bis daughter's. liferent; the huſband was 
nn to provide the like ſam-with--the ſame deſtination 3 which he: was ſo far from doing 
that he had deſerted his wife and children, and gone abroad to be a ſoldiers: And that theſe 
e months. bygone, he had alimented his daughter, and her bairns, and O Was credicor.; in 
e Abe and behoved todoſoſtill, the huſband having left: no ſtock to ſubſiſt them, and 
no probabiliry ef his return. This. oath coming to be adviſed, with the contract of marriage 
proddced, ſeueral queſtions occurred, as 1, Whether a credit ot of the huſband's cc 
| How affect the ſum by arreſtment, in. prejudice. of the ſpecific deſtination in favours of the wife.; 
3 => 3 where the preſtations on the huſband's part were nc mented nor offered by the 
Es Aa der en be performed? For hom it was contended, That he Was not concerned i in theſe 
mütual preſtations, but it was incumbent on Inches, the father, to have ſeen to their perfor- 
maaancez and if he has neglected. fb; imputes; neither do theſe clauſes diveſt the huſband -of 
. 9 fee, but he {til} retains the right and power of uplifting and diſpoſal- -Likeas/it MG: 2 
. event very uncertain if che wife ſhould ever come to her jointure by. the huſband's 
before her; and if that ſhould not exiſt, then the creditor s arreſtment hs infallibly g _ 
It was rememberet: by ſome of the Lords, that ing late caſe of the Earl ot Bute's, — < 
to a tocher ſo qualified, it was found, that he had the jus exigendi, but upon caution to pay 
| 1 . the annualrent to the wife, in caſe ſhe ontli ved her huſband... The 2d doubt was, what this 
arreſtment aſſected? Whether only the by gone annualrents and tbe current term in which 
it was laid on, or the ſubſequent annualrents, during- the ſtanding of the marriage, which, 
jure mariti, wiete clie huſband's? It was acknowledged; in rents of lands a other debts, 
. 855 where the ſtock was not arreſtable, the;.arreltiment- only. reached bygonch land the current 
tttermz but here the principal ſum was as capable of arreſtment as the annualrent; and 
'-_ therefore the arreſtment. would affect the whole annualrents, Fate matrimonio. The 3d 
ED _ difficulty aroſe from that part of the oath; : bearing he had taken home his daughter. and her 
e children to his own houſe, and ſtill muſt. keep them, or elſe let them; ſtarve, and cra ved 


which it was alledęed, That it was no way liquid, and fo not 
ved to be conſtitute in a 
Lords found the prinei 


- burden of the lifefent in eaſe it exiſt and found where the ſtock was arreſtable as well as the 
ůntereſt, there the arreſtment affected in time coming, as well as bygones; and ſuſtained the 
„ as tothe aliment already furniſhed; but that if he continued to entertain, the 
ſame behoved to ho liquidate in a proceſs of ali ment, ere he could have retention in time co- 
ming; for tho jure maturæ, the huſband and his means are to bound aliment the wife, Which 
bis creditors could not hinder, yet that required. a cognition and: legal trial, to determine the 
-, -quotaand time · it laſts; and if he had not deſerted, but ſtayed with his family, the tocher, tho? 
 giyen ad ſuſtinenda onera matrimonii, eſpecially as to its annualrents,, yet that could not ſtop 


limented them on the buſband's failing to do the natural duty incumbent on him, it was 
: thought but reaſonable he ſhould. haye retention of the annualtent, to reimburſe him of the 
_ «aliment afforded to bis daughter and grandchildren, Sherk uſband having SR ens nd 
n e toithe auge — of his great- DG Fd noo 
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retention” of the annualrent for their alimant, which reſolved in a compenſation: | Againſt. 
Teceivable hoc. loca, but beho- 
xroceſswhere'the alimenting and quantity muft be proven. The 
al ſum of, the tocher, as well arreſtahle as the annualrents, and be- 
hoved to be made forthcoming- to the arreſter, as well as the intereſt, but always with the 


3 +, 7 "nl ditors to affect it by legal. diligence :. but a third party, debtor, in- the tocher, having a- 


1 gk 6 hey nA to temit it. 20 the des ) 5 "Ie to oi an 8 
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| 15 fert shich the hire Was Ripular to be paid; and both: ine 
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water nor wind · tight, thy which: his victual was exctedingly ſpailed; and 


Hate che fame: They refoled.to-admit it in this proceſs; but reſerved him sction as = | 


Ol. which decreet he eraved ſuſpenſion, on thir grounds, that I wanted the uſe of thechouſes 


ation, and deny ing me revention for my evident damages; for l. 


T as wells f quis dotia-vitio/a licet-ignarus laraverit, deinde. winum " effluxerit, x Sorts in Y 


z nec cee eius erit encuſata, nam five ſeiſti five: guoraſti penſonem non" petes,> | 


"n it was proponed, and moſt unjuſtly repelled. Likeas they have ſummarily detained his 

|: gantries.and-brewing-looms, which put him to the expence'of rene wing them. 
| inered,. The commiſſaries committed no jniquity z; fot you got them in good repair, and 
-legal-remedy was by requiſit ion of the ſetter; and ir he bad A 
n to have eraved a viſitation from the Bean of guild, and his warrant, in wich taſe 
_  youmight have tepaired yourſelf, and got deduction: 8 alle wrance of it r fore end 
of your tack : duty: [Bars yon was ſo fax from taking this method, that-yourpaid. your rent 
ent ſeeking retention. 2d, L am a ſingular ſucceſſor, and fo not liable for any dam 
get before my right; and theſe being ee 
my author; whom you may purſue to fulfill rel part ot the:tack:. And as to any deter 


cas ſinge my right. I am willing to repair them: And thaugh my right flow from my — 
Feet, L offer to ioſtruct the ac 
9 ci] have offered them back. 


eq . of my 2 And for the 47; ware 


mz reparations, When Lets And though the tack: be expired. yet. the bruiking per. 
-author:was to perform his mutual ob- 
ene For tantum operatur conſenſus tacitus in caſu tacite quantum expreſſus.: and l. 13. 5. 11. 
. locati c 1. 16. Ct cod. ſays, 1 tacuerunt 1 2 | -locationim renovaſſe. And it 
were a great diſcouragement to poor tenatits, if ur maſter's: ng ugg the. land: ſhould * 
deprive them of their damages ſuſtained. in his time, and not reach: ſue 


is voluntary deed ſhould: not wrong them. And in the ſtricteſt law. l deen Sing 
er natura rei ” follow the thing into whatever hands it comes; and therefore this clauſe ob. 


the ſetter to keep the houſe in repair being both uſual and.necelſaryy, muſt affect rhe 


gular ſuoceſſor as Well as the original- tter. Tue Lords inclined to think che reparation | 


_ damages e ven followed Gngalar-ſneceſſons; 3 but 11 2 __ Og e i reiitted | it 
18 1 >the Davy to be farther heard. CCC ͤ oh l 
Niue 13,712. In the ranking of Ervig of Ricans. er . 
— aroſe betwixt the creditors of Thomas Craig of Riccarton, and Nr Robert, 
his brothers creditors. Thomas' creditors ſought, preference on this ground, thit he by 
A tsilzie in 168 provided the lands to hipiſelf and the heirs male of his own; body, which 
_ tailing to his brother Robert, and bis heirs : male, and ſo on to three other brothers ſucteſſne; 
7 + bit all failing, to his own daughter, with this proviſion, that the ſaid Robert and his 


ors. in — ( — 2 5 


brothers ſhall not have power nor liberty to contract debts, nor do any other deeds to 
judge the heirs! wr be to be procreate of his body, of their ſucceſſion to theſe lands; 


| SY it is declared all theſe deeds ſhall be yoid-and-null, and of no avail ſo as to affect theſe. 
public infeftment, and they as creditors to him 
have adjudged the eſtate, he being abſolute unlimited fiar, whereas Nobert was only a quali- 


lands; Which tailzie was perfected by a 
- iedfiar, by 2-prohibitary- clauſe. annulling his debts; and ſo his creditors. can never compete 


Wich them, nor affect the tailzied eſtate, to the Prejudice of Thomas, who made the tailzie. he 
Adel for Roberts creditors, that their author being in the full fee pleno jure dominii, the na- 


| kedprohibicory clauſe contained in the tailzie, irritating the deeds, but not reſolving: _ an- 
nulling his right of fee, can never debar his creditors, nor his free diſpoſal; that being con 

8 nature of property, and as eſſential to the notion of dominion as light is to che fam, — 4 
a natural eiflux fromits very definition; fecing no man can provide ne leges in ſuo teſtamento lo- 
aun babeant, forwhich Joannes à Sande gives excellent reaſons, in his tractate de prebibita rerum 
aliena lione cap. 4. and which is likewiſe clear from that famous and elegant text i. 38.4: 4. D. de 
legat. III. Where there being a prahibitory clauſe; it is queried, if the diſponer's heir 
. oo contrary to the terms of the clauſe? And Sczvola anſwers prettily, cum boc 


be not a cauſe adjected, nor a evg perſon named in the prohibition, who is impower- 


. 


&s of yearly" duty, and the 


quity and common law you Are 
« obliged io keep the bre warie in repait; and the commiſſar ies were-injurious in ay a5 4 : y 


* d:though compenſation be not. receivable after ſentence,” yet here it is moſt competent; 


payment was on vour obligement to allow: - 


nudum preceptum fit nibil proponi quominus ad baeredes extraneos pertinerent; : So that if there 


© ed to vindicate or purſue the tranſgreſſion when committed, it ſtands in the terms of a nudum 
. paftum, inofeul ro produce an an action We if, it bear 1 Lond a 2 8 > 
Ik . 2026 8 9 A. 8 N then. 
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EE: Jene 1 an Fan eye . Leſly — iden 
EA a bre war ie, malt barn andilofts ftom Robertſon, for 600 me 

1 dandds by diſpoſition coming to John Paterſon, he by Walter Murray Water, purſues Lett. - >; 
| : J for che rent before ae commularics: of Edinburgh; whaicraving allowance. kor ſome 8 3 
88 E taſtained through the faic brarie s inſüffittencyt being neither 
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„„ wveſtitum like gur, en ** * an er's 
on "os" 15 here there is norhing but a ſimple prohibitory clauſe annalling the deeds only; bot ol 
© 5 5 bh * "howays' declaring that the contravener {ball loſe his right of property; nor a perſon in 
26 55 favoùrs of whom the prohfbition is made, who upon This: Tramigremen may claim the pro-. 
. pefty.: So the prohibirion is incfſeQual in law. 34% The Heirs" female, in favouts of 
F hom this prohibition is made, are not the immediate heirs of tailzie after Robert; but: his 
+ _  bjothers pet on life arc incer 80 Thomass daughter has no inteteſt to quarrel it 
. IF | __ ſhall actually fucccec „wich may never be, theres being ſundry: claſſes of /heirs 
| LA, beben them; and therefore Roberr's ereditors malt” be r y nll ede daughters, 
285 18 0 moe favours the prohibition is made, come to ſucceed, which never exiſt. 
8 8 | All this reaſbning is very ſpecious ; but on a narrow examination, will befound 
3 oy | Acute of any ſolid foundation, and everſive of the principles of law; Puffendorf and 
1 N others define property to be, quo'alteujus rei ſubſtantia! ita ad pertinet ut -eadem modo 
A is ſelidum non pertinent ad ullum alium bominem : Others call it Jus de re toporali di ponendi my. 
LG E that Jaw! may lay reſtraint on property, and ſo may it alſo per. 
iftr atum, teftamentum vel pattum © Which proves thar proprierors may by rajlzies de ſo 
icted thar they cannot alienate, Acidit alignando-ut qui De ien allen tamen 
you pet: As in pupils, minors, prodigals, imeruicted and rinkibired; perſor ns No this 
85 5 | 8 = ibirory-clauſe 1 18 preeiſely of the nature of an interdiction; and is c ' Publiſhed-by M 
ORE being inſert in the charter and ſeiſin, both which are regiſtrate : But here was nothing 
dz Rinder Thomas to zchect what conditions he pleaſed t his tailzie,* he being'abloluce far 
4 4 reilſuge moderator et Biter; and by the laws of the 12 tables uti puter familias rei ſuae 
eee ita jus 1; So that ihe power of diſpoſal of his heirs of tailzie being ro ricted by him, 
3 ie doe not fabyert dominion, being inter naturalia: and it is an l principle in law, 
E puſequens vult etiam antecedens. He who tamed his ſlave to be his fig his -chil- 
© grensentor;" -was preſumed to manumit him, ſeeing wirhout his liberty he was: incapable a 
either. He who: conſtitutes à ſervitude agua ducendae on his g ground is underſtood etiam iter 
dadiſi l 37. D. dt ſervitut. prned. ruft.: So Thomas the a this taizie having ſo anxi- 
5 _ [oullyiprovided againſt his e contracting debts, to carry NN the property, he muſt 
__ _ - - +berunderſtoodto have ee all that was: neceflaty to effectuate this. prohibition,” pd 
_ -conſequently;. the xprefling of rhe heirs of tailzie irritating their fee cannot va. 
5 . i expe to preſerve the eſtate in the family: And thus do 
1 _ the Roman lawyers argue in the Caſe of their fidcicommiſſe'which'ron parallel with our tailzies. 
= And Sande cited oy e party makes againſt them, for he ſays er alienatians con- 
„ m probibitionim fatia: Trang vur dominium ; and the learned Huber in his A putationes 
. uudamentales the fame way; to which we may add the memorable deciſion recorded 
Ws: . Preſident Newton March 10. 1633 Drummond. As te che ſeeond, à remotet heir 
Wc. taikie has a plain intereſt to impugn the contraventions of anterior branches: of the 
=: b and may inhibit, Alle their n rr gi were. eluſory.. Nepliad, That Thomas's deſign | 
is moſt apparent not to annul his rs- fee, if they ſhould, contract debts; for When 
be comes to che ctürd elafs of the dau ls nr does-not-content; himſelf with a bare prohi- 
e clauſe, but adjects an — of their tee; Mhich evinces that in bis brothers caſe 
„„ 08 been induftriouſly omitted; mou under view; expreſt in the one, and not in the 
bother; for caſus omiſſus babetur 7 and at moſt nen fecit quod potuit, but fecit id 
. quod non potuit jure fucere. Ari by the «eeifion of Stormont's creditors in 1662; and the 
____- at of + parliament about tailzies id 168 3, it is plain nothing excludes creditors but an 
' + _ arritant clavſe; and ſo the Lords lately found. 11th: March 1707, Grizell Bruce contra Bruce 


Ons 
9 


Lt 


: 3 


4e Forlyth of Garvell, that the prohibitory clauſe without an -irritancy of the heir of 
. ailzie's own right, was nor ſufficient to reduce the debts contracted + And however the do- 


in the legillative power may limit, diminiſh and reſtrain property, yet 
private perſons by their pactions and intails cannot aſſume the ſame power: So that howe- 
ver a perſon may prohibit his Ns of tailzie to alienate or contract debts, yet unleſs he 
allo declare that upon the cranſgreſſion, the heir of railzie's right of property ſhall become 
Poi and mull, the prohibition. is ineffectual, albeit it is expreſsly declared that all 
. 25 deeds done contra y ta the prohibition are null, and cannot affect the eſtate. The Lords 
were generally elear that Robert had riglit to the rents 3 his life, and conſequently his 
22 q ani that the irritancy took effect at his death. Others thought that the daugh - 
ters had no title $0, quarrel, till they actually ſuccecded. But the Lords by plurality 
Favs; that in regard the tailxie contained no irritancy of the contravener's 4 3 ght, by 
 alienation- or eonttacting of debts; therefore Mr Robert Craig of Nan debts 
 _didequally affect "hs — of Riccarton with the debts of Thomas his Pry Oe: | 
ae digg e to the priotit of their diligence. * 8 
8 June 14. 1712. The two . Runherfoord ind Gray, 0 . xoth June 
1712, having undergone their ſentence, petitioned to be liberate out of prifon, which: was 
38 z but Coors Drummond, keeper of the tolbooth, refuſed till he were paid his 
be Londs ä it w 6 Fight « and 9 of bis ice, which he could 
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excellent okes! the : Hog 

_ now we are urterly at M Tofs'y therefore the Lords, 

15 | reibire but of their own 
= they: could not force 

1712. 


. feeing 


EO, - andthe” 


eck ts the Ls 


- lt he ha 


in che 255575 


Becauſe they 


of his deceaſe, they were preferable to th 


= to lands. 


dent, viz. Robert Scot of 1 
. them to begin de novo 3 and the act does not 

from the Roman ſeperatio bonorum haeredis a bows defuntti: © The Lords found this caſe fell 

not under the faid act 166 1, it neither being an eſtate in land that was diſponed, nor were 

their diligences perfected within the three years. '2do, Objetted, That Chatto's diſpoſition . - 

\ Was fron a brother-in-law, à conjunct perſon, and either ] bonorum or ver 

and ſo was null by the' att of — 1621, in competition with lawful c 

the onerous cauſe thereof were otherwiſe inſtructed than 


; the 


ewers had a ſpec 


Ic rivilege of an Engliſh Peer; not to be liable to = 
tion ; but conſidered our law malt not be defeckive in ſuck caſes, — = 
fol. then another muſt be introduced to make it effectual, which can be no leſs than the. _ © | 


- wit and import of the cauſe, Which yon make 'meJoſe'by refuling to de 


and Na 


Kits, to relieve thir 
the goodman of the 


the affair could not admit of the ordin 
rthe Lords might recti 


of his contumscy, but Pp 


+ FAA A . OS 


The act 1621 takes only place where the dif 


wy for thoſs pal criminal priſoners; b bat 5 
poor men * who con bet their duos, <4 
tolbooth-to quit them. * 
"The brewers in and about Edinbur 
 Mid-Lothiuc had truck the fiars of vietual too high,. 


Ade in a petition ko che Lords,-craving they ms 


followed the 


re ſummarily: Ld poſſe 


Fe 18. 1712. Nahen Scot. of: Eleiſt6n: ſhcceding | TR 
death of his brother Sir William; and being much. preſſe both by his reli& and creditors, 

de prevailed with William Ker of Chatto, to engage cautioner for him in conſiderable ſums; 
for relief whereof, the ſaid Robert'Scot gave him à di 
moveable debts; and Chatto 


ſpeak 


r is 


practice of t 


that damage cannot be inſtantly liquidate, thereſtre the Lords, as an, interitn remedy; . „ 


go ee letters of dili (nee ts 9 thidge the Earl to depone; and that under the 


50 Sterling in cafe” rejudice' to the Colonel to conſticate and li- 


©. his farther damage as accords. And it being aſked how that certification ſhould de 
made effectual? it was ſaid;” when. that exiſted, it behoved to be 


hands, 0 [putting the Eredito 


on. 


* 


Ae 


of 4 complete ri 


gh, -conceiving wat the Sheriffs * 1 

far 'above the market · prices, theß 2 

y be ſummarily cited. to anſwer to the 
_indacie_ allowed in 


hat and reform the ſame. It was firi doubredif the brewers had 
al title to reclaim? T4 If. they were bound to anſwer in this form — 


fed, this'comp aint as a2Fio popularis, competent to all the jj 
| ial intereſt, for they had 
without an) other pride but the fiars, which being . exo 
and the Sheriff was bound to anſwer; for this Was a Judicial act, in all which t 
rds review" Neither had they 
i fer them on the report of an inqueſt, but had done it 
1 The Lords, witbont determining either the title of  COMPREMEYs allowed 
fer and indicate themſelves if they can. 
Soden die: Colonel Erfkine, and Preſton: of Valleyficld, Kincardine, 1 5 
5 extinguiſning, at leaſt reſtricking à tight he had; and "referring It to his oath, and de 408 
J% Fang) Ins gde a peer, that he ought only to give his word of honour, refuſed to ET 
Lords repelled this, and over-ruled him; But then he Rill declining, and the. 
wing a caption to bring him in, the Lords fund, by the articles: of the Union, 
perſonal diligence by 
and if one 


jeges who. 


bought many gentlemens vieual 
rbirant, they were more 


brevi mani. to 


parſning the Eart of Kincend 


poinding and arteſting 
The. eſtate; of l on the; 


ſpoſition ta bis whole heritable and 8 l 
purſuing ſome of the debtors, compearance. is made for Scott WW 
of Wall, and other creditors of Sir William, who, craved preference to theſe debts; I % MM 
are creditors to Sir William the defunct, and Chatto is only creditor to Ro- : or 2 
bett the apparent heir; which is founded on the 24th act 1661 and the. debts being ori · . 
_ aloe to Sir Wi iam, their debtor, and they having d done diligence within three ears „„ 

the creditors of the apparent heir. Anſwered for -— 
- Chatto, that the act of parliament did not concern him; for it only relates to real rights of 
lands, whereas bis diſpoſition was only of moveable and heritable bonds, but no ways ex- 
_ 246, It was only introduced in favours of ſuch ereditors as within three 
| Years compleated their rights; whereas Wall and the other competitors had not 
their diligence the length of an adjudication,” much leſs o 
.  cxpreſsly requires that the diligence be perfe 
funck's death. Replied, There was no ne 


an infeftment ; and Stair, 6, CCC 
within the three years of the — N _ 
glect nor mora on their part, of conſtituting their e ago 
debt within the thtee yea prefcribed ; but a medium impedimentum of an unforeſeen acci- 
arden's death intervened within the three years, which put 


ght, being borrowed 


its own nartative. | 
yvor or bankrupt, - 
_ pretended againſt Robert Scot, who not only had his own eſtate of Eleiſton, but alſo the | 3 
tailzied eſtate of Harden over and above all the ſubject he difponed to Chatto: Replied, It is 
true, no man is hindered to difpoſe of his eftate though gtatuitoully, if he have a ſufficient 

7 A eſtate to pay his debt * the current of the Lords ans od VIZ, To June 16753. 
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penalty of 


of his eſtate be foal 


9 


yet bror 4 — 


near to it, 

tors, unleſs 

Anſwered, : 

which cannot be 5 


Sn 


— 
n 
r 


WG: 5 Settein . be b 

EET traneous creditors. . e e a Rent pans x to Chis ebene aneh t be ; 
9 5 Jace. 

groun . 


both 14 
12 * 98 is 
8 


the 9 75 ths. Wes y:trult for 
behoof 480 4 des 17 0 555 1 08 ro liberate 7 of bis. gau. 

on . * only 105 be ws be. purſued 1 erdinaria ; and then be would alledg * 
h ic principa executor, his tcpraſemtatives maſt be firſt diſcufſed, ere they <ome rot th e 5 
3 1d, thangk the:exccnter, may align the inyentaryz;yet if he do it 
„„ 10 bis 0wn,camtioner, de may.he-debarred. e gene to-make uſe of it tape creditors | 
N 0 ice 3 for Zane eviftione tenet actis eundem agintem multo-magis repellit exceplia, Sto, Al- 

„ for Chat hat; petition was mot inyſqious and merely in, emulation z for 
© Wall was unconeroventedly ſcepred on Sir; William Scor's eſtate, where be could not oils his 

pen; en des molt unneceflarily, the  wauld have no ſubject but che debts aſligned to 


I 4 


N 

| 
| 3 and altiis. non. eſt indylgendun © Anif, they think he. muſt, 1 2 then he is content to 
dat on hen allgning bin ie their Fcatmies:; of  Aufpered, - hovp gnation ſeem fa- 

| wourableand ſpecious in ſome caſes es, Fe. here. ir is only ſoughr.ro "bes handle tg, ven High- 

| | .:* cheſter, now Harden's heir, whole eftate is tailzied under irritancles. The Lords thought 5 
, found on the heir's igtereſt; and 7 5 aſſign : 

x 1 2 becauſe it aten deen fully pled, bey W Ip. 15 e Wa fore, * Or. 

| Ti inar yx. is oo Vet 7270 1 22 ! . 4. 1 7 fas . D423 345.7 | aa on : 1 yt f 5 a 
Z F Swell, 3 Willi n af Gr „ 


5 ius but four daughters, and the lands lying convenient.” for, Sir Wille yy ; Soba 
| - . Maxwels of Monzeith ; they enter in a tranfackjon with theſe four heirs-portioners, to pur · 
„ - the lands from them.; But in regard. that „ by their ſerving heirs, they expoſed them - 
ſeſzes tobe debts, which were eonliderable, he gave them a:bond of relief to. free them ot 
the debts. After they are ſerved. and infeft, Andrew Houſton of. Calderball inſtructs that 
tttztheſe lagcs of Culrrevch were, railziedd co the beir-male, Which he was, and ſo evicted the 
| + lands boch from the daughters as heirs:of line, and. from Monreich their aſſigney. + Jacob 5 
_ ow 3 a eie 8 0 Wut rec Pla, 1 a boy, T's yment..of dis | 


Fee a wrap from 1 80 . J 1s now of RR ro, 75 no 5 55 ur all. 8 it 13 
a fynallagma, whereof the one branch bas failed, -and is either r ſing cauſa or cauſa \ data cauſa 
non ſecuta: And as their diſpoſition to him falls tothe ground, ſo muſt his correſpeRive ob- 

| » gement: of relief to them fall in conſequence, . the one bein the mutual cauſe of the. other. 
SOT e Ina, The diſpoſition of the heritage was not the ſole. onerous cauſe of his reliev- 
_ ing them, /but-heilikewiſe took an aſſignation to. the moveable eſtate; 10 which the heir- 
WCET ES male could ward: no right; ſo the diſpoſition ſubſiſting quoad. that, there remained (till 
1 -  * Alt-ONerous on uſe 1 e . e * fas [gal * eee 
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| ious trapfaction bi imputes & diſcat poſtea cautiut mercari ; for this emptio baereditatis is ike, 
_ . . the buying of x faut retrs. Ik there be nothing in rhe net hen drawn, you can claim ao 


15 
8 4 


thing, 4. 2. D. de barred. vel aH. vend. And the evidtionarifing from no-deeds of the heirs , 
lite, de mutt fie down With his loſs. Nepled, The difappointment- ariſing er caſu. improviſe, ' Bl 
__ © from unforeſeen accidents, no law N e innocent miſtakes- And the alligning te i 
mo peables can never make Him lis ED 
che heir-male will exick when be comes bo be purſued by. the creditors, ſering the enen 
ipal view, and the ſubſtantial/parc'of the tranfuttion was the lands z and ir,cannot. be emp> 
.- tio baeredizatis, becauſe 1977 . ' tit." requires that there be a beereditars but + here there 
Was none. And this intromthon was/abundantly'-purged' by the 

Tie Lords, by plurality,” affeilzied him from this pa | 
When they Joik againit the heir-male, he will recur upon the moveables for bis eclicf pro 


Nu 40. 171 4. Dick contra Rorifon-} Gordon of Earlſton, in 1646, grants a proper | 
 wadfer. of his lands of 'Culmafk, to one Robert Cannon, redecmable for 40% merks. This Þ ' 
xight comes by progreſs*into the perſon of Margaret Bick, 2s heir 10 Helen-Cannon er - lf 
mother. Earltton diſpones thir'wad{etdands to one Robert Roriſon, which gave him right 1464 
 - x« the reverßon of the forſaid wadſet; and he reſolving to redeem it, applies to Lientenant 
John Nick, father to the ſaid Margaret, Who, on payment of the ſum, diſpones the wadſet 
t Roriſon, a> father and adminiſttator of the la to Margaret his daughter, then a pupil; 
_ - and finds a cautioner that ſhe ſhall ratify at her majority. The ſaid Margaret being no / 
married to David Cubbiſon, and finding her father had miſapplied the money, and was in 
|  Yolvent, (both he and his caationer, ) purſues both Earlſton and Roriſon in an exhibition 4 
Aeliberandum, to produce the whole rights relating to that wadſet; and the Lords having 
found that they were obliged to produce all writs grat 
me is apparent heir, or by them to perſons in fam | he #1 
| denuded-; but as to rights whereof they are denuded, found the defenders-ought firſt to pro- 


|  praduce thediſpoſition of the wadſer, grantedby-Lientenaar:Dick her father, and ſo being ab. i 
PP, Poole) denuded, they were bound to produce no farther. 20, Her father as tutor and admi - ; 
mniſtraror might have been compelled" by uſing an order to actept the money, and having tio 
ſſmun ex pences done it voluntarily; the ſame exoners them ſuffirientiy. gi, She has no inte- 
keſt to urge any farther production; neither the nor her mother being entered or infeft. 
 __ Anſwered, Her father as adminiſtrator had no power to alienate: any | heritable ſubjea 
belonging to her, withe ee and fa judge; 
ſiet heritably ſecured by infeftment is, and which juſt caution and ſecurity we have borrowed 
from the Roman law, /. 25. C. de adminiſtrat. tutor. Payment may de made te pupils and 
- their rutors, bat ſo ut prius ſententia judicialis boc permiſerit, bid. I. 5.11. 27. 60d. 5 2. inſt. gui. 
l. licet. vel non. With which our law perfectly accords, as Stair obſetves lib. 1. fit. 6. and 
Without this barrier pupils would be expoſed to ruin by the treachery or prodigality of their 
tutors, who ſifting their money might ſquander it at their pleaſure, or pay their own debt 
with it; whereas if it be done on citation of the neareſt of kin, and on a decree of the 
Lords, they would ſee it re · imployed again to the pupil's behoof. And whereas it is pre- 
tended, that by uſing an order of redemption, they would have compelled him to rake his 


This pofition is denied ; for this being a part of the minor's heritable eſtate, non tenebatur == 
minority; and without application to the Lords, as the common parents and protectors of 


all defenceleſs orphans, tutors may ſwallow up their pupil's means; but the truth is, here 
was neither order of redemption, offer of the money, nor confignation, but a plain colluſion 


_ redemption, wherein at the long run they behoved ro fuccumb, for the brocard quod non „„ 
tenetur placfrare, takes no place where it ariſes e delicto vel 'obligatione defini. And this BS 
agrees with the common law, J. 2. C. quando decreto opus non «ft, it is determined that pre- 


prbnior debet effe prœtor ad conſentiendum pairi l. 5. G 3. GJ. 7. F 2. D. 48. tit, The Lords  — + 


her from calling for the grounds of that right; but thought the objeRion againſt her fa- 
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e, being of a ſmall and inconſiderable value, and/which = 


5 
op 


is bound to reſieve the heir gun all moveable debts: And the truth is, the parties pr in. „ 


urged dy the poſterior conßr mation. 
fäl, anch found bim not liable. Burt 
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755 iced in favours of thoſe perſons to whom, | 12 55 
lia, whereof ſhe und her predeceſſors are not 


* 


dace the writs denuding them; in obedience t which interlocuter Karlſton and Mr Roriſin 


we 'y ©, 
: Jl 5 k 
. 
Sh, x8 
= 
4 1 
* , 


t the decree and authority of a judge; of which kind this wad- 
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money, and tranſmit the wadſet to Roriſon, the reverſer, Earlſton's aſſigney e It is anſwered, 
placitare, and fo the father could not have been compelled to accept it during his daughter's 


to the'minor's ruin. Replied, Tutors may not alienate their pupil's heritage, where there 


is no previous obligation on their predeceſſor to denude; but here the clauſe: of reverſion 
obliged them to take their money, which a tutor might lawfully do. And to refuſe it were 
the pupil's detriment, to caſt out unneceſſary expences in defending againſt a declarator of 


fidis authoritas neceſſaria non e ut tutorum ſolicitudini conſulatur fi defuntii vohntati pareat : Nam 


found her title as apparent heir was ſufficient! to crave exhibition of the wadſet right, tho“ 
ſhe was not ſerved ; and that the diſpoſition to her father, denuding her, did not exclude 


ther's diſpoſition, that it was made ſine decroro Judicis, and ſo null, fell not in properly "0 
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5 ; lier + thewhole writs v were. in he 


"Fane 1. 713. Lord Ormiſton rent; 3 contis Menzies,” "Cites Menzies 
_ writer to the ſignet, having 

"xe to Gordon of — whe: competed with him for the . and being purſued by. 

his brether's daughter, to whom the price is payable, he eraved we deductions ; the fir! 


2 hor. tas bor woo occur to 0 5. 


En $f * * = . 59 1 n 


> 


Was of L. 1400 Scots, as a ſtock correſponding. 10 l. 5 Sterling. whercin the rental 1 


mort of what it was given up to him z and he offere 

. "rhe poſſeſlorg did not pay 

tte rule of che price, mult be the rental proyen-ar the time of the ſale, which was done 

by the tenants baths confeſſing what each of them paid 3 ag batever a ſtranger might 
pletend, Charles could never york deny 

_  ahefale, nd led the probation: him 


Fo hes cauſed: Pitlurg oompt to him for his polſſion by 


that rental te the utwoſt denier, f ug gui/qne juris in alinm aruerit igſe codem utatur-: 1 5 


_ - thetook advantage of that rental to cauſe another _compr by it, with what face can he x now 


ing to accept the bargain without any: fuch deduCQion.. . An/mered, There is, 3 great differ. 
ener bet wirt a Judicial und a voluntary roup. Jo the firſt caſe, the rental - 18 ptoyen be- 
| ds with the utmuſt 'niceneſs and cxaRitude;; 
| was) the rental depended much un the taror's's 
_ on expedictivy for.diſpeteh, but cen never be the, rule of the purchaſe ; 


es the xator is 


Juſt were it 10 cauſe him pay 
__ If Pitſurg 


lor e Ae chbalder of. yictual- which he gets. not? 2 And 


omitted to ſeek this: deductiot 


the one as the other, and ard borh alike lod in ihe las. of the purchaſer, who is not 


$ then known 3/ and the buying donform to a rental implies ſuch. 2 homologation and nequi- 


; | cvs Wd all: quarritling of-irbercafter, The 10 defalcat ion ctaved 1 7 of 


ſubject do many hazardous/ae 
_ - Is charged to Thy twenty years Purchaſe for tem as well as for the ſtock. And in a deci- 
nor, 28th June 1664, (and by Stair 24th June) Black comra 


Moffar, che Lords found i in the price of goods. the warrandice mult be abſolute, to make the 
_ wha he ſatficient: | dnſeoered, The uffer at the coup was indefinite, without diſtinguiſhing the 
td from the ſtock; Api dorm Lot DINE: ke ept the price much higher: And the tacks 


are not ſo ſhore, und de may get prorogati f And with thir deductjons he dwin- 


as the price almoſt down to dhe half; "whereas - emption. vendition is contratſus uberrim# 


ow tO de regulate ferumum banam 61 eum 3 and this were to pay the price by logic. The 
Lords thought he behöved te have ſome allowance both for the ſhort rental and the de- 
fect of a e and 


= 2 ? 74 + ne . 
ame.” . * e | „ 


anplained fo gricvoully, e were willing 
kim his expences, cum omni cauſa, if he would 


The beirs. mate an en offer, holnahe: co 
10 take the bargain uff his hatld,. and refund 


e put them intheir-own place, ſeeing they would get Pitlurg and gthers, whe, without any 


vexatiohsplens, would 3 more than be had oſfeted ; and that this has been ſometimes 
Practiſed by«he Lords, from the forlaid. caſes, cited. by chemſdlyes ; an again in 
„ 1 7684, Sutherland contra Sutherland. -dAyfwered, Theſe capitulations were very good 


y-commanings, but were founded on na lau, 3 leſs here, they coveting to 
vat fome anelioratians be hes made; and this 78, Offered Jately by Major Cbieſiy to 
Sat Brend, for the land o Datz 
| Foſed. © The Lords Gd 25 think 5 | 
_ ireros es che pleuſtd Pie goth July 27 a 22 

© Fune 24 %%. Fintafloch wn Garrichoru. 5 Stewart of of Firte hoch being 
tor to e Naecwbirtet of Garrieburn, in 1 100 works by bond, and being charged, he 
iſtiſp ation and other grounds ; and during the depe 

40 ly desde, Pintalloch evi to Norwich wich Grove 


cattle, be is arreſted by 
_ miſſion given him by: his father, and put in priſon, zill Kennedy of Daharech, Heron of that 


3 Mk, and ſome other Scots gentlemen accidentally there hafled him, under the penalty of no 
als chan L. 800 Sterling. Fintaloch on his return gave. in a complaint to the Lords of this 

0 <nrrageaus «front, W — be 6 to un * him 

5 h ; EE ; | ring 


bt 


g purchaſed: the lends. of Kinigundy at a roup,. and being prefer. 


d te prove it was that much Jeſs, and 
what it was given up for. Agel, The only rental chat can be 


foriis was huis brother's lands, he managed 


ndence before it was 


| young Garrichorn, -hkewiſe chere, for the debt fulpanded, uon s letter af attorney or com- 


ces againit it? His mouth 16 Steppe pegel lune del nee And Pidurg was wil. | 


but in 2 voluntary ſale (as this 5 
5 and t angſt it as Hut 4 alis gualis 


expreſsiy obliged tb warrant to him the xental to be no ſeſs than What 
tit is ſtated in the decreet ot ſale.” 80 he has right to crave. this. deduction by. Expreſs' pac- 
ttiog and ipulatzon 3 and though he wanted Hat, it ariſes to him ex. natura rei; for how un- 


tion, that can be no preparative for Charles Menzies; 
ftr he had other advantages'00 compenſate the hart rental. Replied, The diſtinctjon Bere 
"a of judicial and volunrary ischimerical'and imaginary; for the rental is as much Hxed. in 


T. $889 Scots, as the value! the tiend, ſeeing they produced no heritable Tight . thereto, | 
den hort tackks that would expire in a few-yeurs ;. and it is N tiends are 
1 idents and dinnnutions which the ttock is free of; and yet he 


— 


granted 2 conjundt nen te either party for e the 8 


; and beowint Murdoch and Tc Allan, and always re- 
uro ate rate, bar let ch. ee Webs in theſe over - 


"4 


: | or _raxLokDs ES 8889108, Ge. 


9 1 
Jy 


ria of his ddt the denying that: $62 r 


gare Fuch „ to | oh ogy Per N wanting the ſame, refers it to his „ + a2 
ho compears, and denies he ever e commillion ? Which he thought would libefare . 1 


himſelf, though it left his for in the guile"6f wrongous Athprifonmene ; bat he to uit 
had retired abroad. Vet afterwards'F ntalloch e the principal letter of attorney, and 
. the writer and witneſſes who faw it produced ar Norwich, examined, and they elearty 
_ deponed anent the vert 

loch eraved that Gatrichorn elder mig ght be condemned to refund His damages, which were 
very conſiderable. ' Alelged, All tha was before the Lords was allenarly the contempt for .. 


ptoceeding during the dep pending ſuſpenſſon; for the commiſſion now' produced is ſince 5 


kde complaint, and ſo part of it: And at worſt he had ſworn he minded ho ſuch thing, 

and verily believed it was forged ; and being now jurarum parte deferente; no farther inquiry 7 
an be made. Anſwered,” When" he complaint was fiſt tabled, they had not then the on 
cipal comiſſion, and ſo were forced to refer it to his 'oath, When he was pleaſed to fo 


itz; and this. being ineldent and "emergent, it naturally falls under the Lofd's wee. i 


fſunce, though the perju iy will belong to another court; and therefore eraved he mi 
be fitted perſonaſſy, to ſee what countenance” he. would Put on, and they more ſurely... 
ttccover their damages. The Lords thought the mitret ſo ft coloured; that it was 
gheceſſary to have him preſent. © Some moved to begin with. #ciration, but it was judged 
4800 ſoft ; therefore they granted warrant to ſheriffs and meſſengers to o apprehend and bring © 
him to Edinburgh, aud then the Lords would declare how to diſpoſe of him; but the 
_ crime being bailzeabſe, they allowed him to come in without being made priſoner, on his 
funding fufficient caution to appear within fix ſederant days after.” And it being ſtarred What 
1 mould be the penalty, by the 6th act 170 f agent wrongdus imptiſonment, it was found 
to be 3000 merks #4. a ey gentleman and ſo that was "Gage" the certification! in the 


bald warrant direQed againſt him. "Vide 26th' July 1712. es Sl nat ov. ad 7 ye  .* 
mue Funde 01 | 


June 25.1712. In ede getton det wixt Clark of Iieory and Sir Sam 
F. overane, mentioned'ſupra 14th Feb. 17 12. It having been referred to Tillicorthie's oath, 
that the diſpoſition was àbſolute without! any truſt; and he having deponed negative, «bill 

was given in by Tillicorthy, craving. expences, in regard the alledgeance was calumni 
and no leſo was given in than an accompr of L. 1000 Scots and more. Alleuged, That 


there was a probabilis cauſa litigandi, ſexing the relevancy was in apicibus j juris and carried on · 


2 by a (crimp plorality, und ſeveral of the Lords 'thought- it a real ſale, and ſaw neicher = 


fraud nor trult in it. Anſcwered, The very backbond carried its own dittay i in graemio, and 

the truſt reſahed ex facig ſcripturæ; arid ſo many ſhifts uſed to procraſtinate che plea, and 
5 b the commiſſion, by rampering with the judges named, and taking oaths at his 
own hand to contradiet what Tillicorthy was to depone about; that ſuch anuſyal unpre- 


cedented actings were not to be paſt without Tome notice and cenſare. Some thought | 


| Builie Scrachan and the Sheriff of Aberdeen out of their duty in refuſing to execute rhe 


_-commilſion, and that all the ſubje&s of Scotland were bound to obey the Lords orders ſent 


to them. Others ſaid that all inferior judges were preciſely bound to execute theſe com - 
miſſions; bur as to country gentlemen it was aus voluntalis to accept or hot. Next, it 


dcvas moved by ſome that ud all ex pences deburſed preceeding the interlocutor finding the 


Adiſpoſition a truſt, Foverane was In bona fide to defend, and could anly be condemned in the 


expences ſinee:? Bat the Lords abſtracting from this diſtinQion, ſtated the vote, Expences 


or not? And it carried in the affirmative. The next vote reſtricted them to L. 1 15 1 
8 though ſome voted 'only for L. 5, and others were for more than L. 1 8 


Badem die. Kennedy contra Cumming. Sir Andrew Kennedy having in April 171 ** 
obrained Sir Alexander Cumming of Coulter's deereet reverſed, and himſelf reponed to 

| his conſervator office by the houſe of Peers, and obtained their remit to the Lords to tax 
his expences, he applied in June 1711 to have them modified, and gave in an accompt 


. of L. 1800 Sterling. But it being anſwered that Sir Rlexatdey: was out of the kingdom, 


and not bound to anſwer till cited, the Lords ordained him to be ſummoned on 60 days; 
which put off the ſummer” ſeſſion, and brought it to the firſt of November; at which 

| 2 Sir Andrew Kennedy rene wing his claim of expences, Sir Alexander founded on 

A, as a member of parſiament ; which being allowed by the Lords, though 


"wie B arliament was not then ſet down, Sir Andrew protelted of new for remeid 
of law, and finding it would be tedious to bring it in formally, he was advifed by the 
: Engliſh lawyers to table it by way of fummary complaint ; : whereon he obtained a deliver- 


ance, ordering the Lords of Seſſion forthwith to'tax his expences, and direct their pay- 


ment. On this he now gives in a bill to che Lords deducing all the ſteps aforeſaid, and cra- 


ing their modification of his expences after 14 months delay. The Lords found by this 
laſt ordinance the Peers had laid afide his decke parliament, and therefore appointed 
At 
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take it us it ſtood, 
a A Yb: | 10ns On 'the cdllufion, 
3 but reſeryed- thom by way of te. 
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RUIN money ſhe had in her hands at her huſband's death-? Depones ſhe had about L 
N 12 1 22 Ix: het ach A , an- ASC S Me q L. 
3 Stetling, being preſents Paid by the tenants to the family, * Which the ts eb. 
*. 'hited an {pecie for the houſe z and {uch as were mot paid in kind were paid in money, 294 5 
This oath coming to be adviſed, it was contended 
der Their being gifted was wholly extriniſie: Neither 
What Was cur oo and what | were 
ght include Spaniſh piſtols, 
— je Carolus s, Oc. hough all theſe had 
antigens 2975 od hen they were given, whether betore or after 
: the marriage, nor what ſhe got from friends; and even none of theſe are . 
Aike watches, rings, bracelets, Sc. But are Epiceni generis, as commonly uſed by men as 
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— wonnen: And in the famous deciſion ſupra 15th: January 169%, Dick 1 1 
Mliaſſie, there is a full and amplie enumeration and detail of what is the wundus et veſti-- - 
us muliebris, and what not; and there à purſe of gold was not reckoned inter parapber.'  - Mb 
vais: And in a later caſe the Lady-\Rankeilor - contra: the Lady Aiton, the Lorcde MB 
Found a gold medal called an emblem of the fiege of Breda, valued at L., 10-Sterling, not to f 
be inter ſocalia, but to belong 10 the huſband's executors. And I remembered the Lords of 
the Ducheſs of Lauderdale's proceſs againit che Lady Boighall, as executrix to Lauderdale's 8 
- firſt Lady, who died at Paris, that the Lords had much reſtricted theſe daraphernals, adde 
Ceited Julivs Clarus. and other Italian lawyers, becauſe of wives eafy accels and great influ = .  . 
enge they might have on their huſbands, to convert great ſums of money into ſuch trifles — 
an bagatells, to the eyigent prejudice and diminution of his fortune: And therefore hm 
maul prove they were gifted. Anfwered for the Counteſ? Dowager, That the preſent Eat 
had not the leatt pretence to retain. her jointure on this frivolous account „„ 
known notoriety that men of far leſs quality than the Eatl of Bute gave purſes of gold 5 
of more value chan this to their wives, and were never reckoned to belong to the hüt. 
Hand, or fall under his jus mariti; yea not ſo much as to be affectable by his creditors; ho 
Certainly might have à better claim than the heir; and Ulpian J. 32. C 2. de donat.. inter 
Vir it ux. expreſſes it very generouſly, fas eff ei guidem qui donawit panitere, baeredem vero id eri - 
pere For ſam contra ſupremam voluntatem ejus qui donavit durum et avarum efſet. I à cr editor 
were evicting it, his caſe might be favourable, gratuitous donations: not being ſo eaſily © 
ſluttained againſt them: But where the queſtion is only with the heir of the donor, a per. 
ſion of quality, and the gift very diſproportioned, never reyoked, it is invidious, and ſo 


i 


7 


mor te conſiſ ratur. The Lords by platality found my Lady had right to the ſaid purſe, and _ 
Ahat it did not belong to the huſband, nor his heir; but as to the ſecond part of the oath 
about the L. 40 Sterling of preſents, ſceing it was acknowledged they uſed to be applied 


© - '40 the uſe af che family, the Lords found it in a quite different caſe from the former, and - Wi 
„ ͤ ͤ ada areas peak on mga ie wg c ( MINNIE: 
Niue 28. 1712. Sir Robert Home purſuing Sir Patrick his uncle for compt and reckon. - 
ing of his intromiſſions with the eſtate of Renton ; and Sir Patrick having 'appealed from 
ſundry interlocutors, and the houſe of Peers having confirmed them, and rejected the ap- 
peal, Sir Robert raiſes an inhibition upon the depending proceſs, and executes it on ibe 
A 48th and 19th-of June, and gets it, regiſtrate in the ſneriff court books of Berwick, Sir 
Patrick gives in a bill to the Lords, complaining of this procedure, as precipitate, irregu - 
Aar and malicious, in ſo far as though inhibitions may be raiſed on depending proceſſes, yet 
Wjhere they are obvioufly extravagant and libelled at random, without any probable ducu- - 
ments and inſtructions to convinee the Lords of their integrity and juſtice, they ouglit ne - 
ver to be granted: And now to ſubſume and apply, there was never an inhibition craved on 
ſio general and iliquid grounds; for though Sir Patrick has not only a diſpoſition from his 
pDPDrother Sir Alexander fer moſt encrous cauſes, and a diſcharge of his intromiſſions in 16943 
but likewiſe has an undoubted right to the lands by legal diligence of adjudications, far a- 
bove the value, yet they conclude againſt him for payment of more than 200,000 merks, 

they ſay he is debtor in, after all-his acclaimed debts are paid; which is fo ridiculous a 

 JTibel that no judicatory in Eurape would allow. inhibition. to paſs for ſuch a ſum ; and there 

is nothing more ordinary, than for the Lords in ſuch random demands either to ſtop the in- 

- hibition in totum, or to reſtrict it to what has ſome ſhadow of probability, whereof many 
inſtances can be given; as in the late Duke of Hamilton's caſe againſt Hamilton of 'Wi- 
wma; and the late Earl of Home againſt Sir John Hall of Dunglaſſe; and Patrick and Sir 
John Houſtons againſt Sir Robert Dickſon of Invereſk. And Stair, 1b. 4. tit. 50. tells, if 
any repreſent a juſt cauſe to ſtep inhibitions, the Lords uſe to do it, and particularly in the 

following caſes ; if it be ſought on remote grounds againſt a merchant, which may weaken 
hais credit: If by a wife againſt her haſband, or children againſt their parents, or againſt 
pßerſons of great eſtate and dignity on ſmall and obſcure claims, where their quality and ſol- 

vency excludes all ſuſpicion; or where it is ſought on bare aſſertions, without probable _ | 
documents; and chere was never leſs reaſon for inhibiting than here. Anſwered, It is ca- 
lumnious to obtrude malice; for qui jure ſuo utitur nemini injuriam facit; and Sir Patrick's 
pProcraſtinating this plea theſe thirty years bygone ſufficiently juſtifies their procedure; for 
damnum quod quis culpa ſua ſentit ſentire non videtur. And as to his onerous cauſes, all they crave 
is to have them brought to light; forlaying by Sir Patrick's ill inſtructed ſchemes and wrong 
arithmetic, hel be found greatly debtor in the event of the compt and reckoning: And 

Where can be the d to inhibit you, who has been my truſtee and adminiſtrator, and 

you refuſe to compt? If I were purſuing a tutor or curator, or my factor, and inhibited 

him on the dependanee, with what countenance would he ſcek to ſtop it, becauſe they 
have made their accompis intricate and involved, and ſeek to cover their effects and eſtate 
into third hands, and oppoſe the compt to the laſt extremity? It was ſtarted by one of the 

l.. Ee GEN Nh i SE a Lords, 
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1 appeal in this : cauſe,” that ſtopped all procedure till it 

Were ſhown to che Lords chat t was diſcuſſed; and therefore it was unwarrantable in Sir 


Nobert to raiſe inbibjrian till, he nag produced the order of the houſe af Peers diſmiſſing che 


feen Other argued, Thar theſe proteſts for-remejd'of law; when tabled ſtoßt execution, © | 
D poinding, horning, Sc, but not legal) diligences by inhibition or areftment. Bur the | 


WM: 


% 


wy * 1 


i - Lords net baving yet named a new auditor, in place ok Blairhall deceaſed, they Hopped the 
Deoadking che jahibiniou-(for it was regiltrare) for eight days, til an auditor ſhall de named. 
tdi hom prababhy they would remit the complaint aud anfwers about the inhibition, Wwhe. 
cer it ſhould be recalled, or reſtricted, or not; and how far it-was legal or unwarraptable. 
. %% COT A 0030 Lt ⁵⁵mwm . 
©  .. _ _ vidbeing received into the Duchess erw ice; in the quality of ſecretary and receiver of her 
BOG EAT „ 3 . | cre FREELY OY 3 „ 8s 1 7 n E . 
money, as ſucceeding to one M John Sinclair, he cöntindedd till 1701, till che Ducheſs. 
- ;..  - © * came to Scotland, and during theſe 15; 07.46 years/had great management and intromiſſſon. 
for which the Ducheſs purſues him ſof cbmpt, reckoningand payment; mhe charge amount 
duc tons leſs than L. Bs, 00 Sterling; and his diſcharge being given in, the Hocbels de. 
+ "cared thatiſhe: paſſed them Where ſue hd an con vistich of >the; verity of -his articles, 
5 5 . though deſtitute f : legal Form | infruQtions j\1 | © s to many of them ſhe very quitly. - PC. 
+ Odonbred the truth, and law/him raking advantages; therefore qubad theſe ſue objected, ime, 


| That the article of 412. puineas contained in a bond granted by the Lord Cornwallis-her 
 - _. hulþand, c Valentin Dustomb' a London goldſmith-in/* 1687, could not be allowed him; 
|”. _ becauſe, though he produced the bond, with à receipt ann the back of it, yet it "was cancel. 


led, and nan cenſtat thur ever it was ſigned by Oofnwallis, 40, It is not diſel arpged hy 
Duncomb, the creditor, 'bur by one Aſhton, without any aſſpnation, trapsfer, Adminiſtra· · 
tion or conveyance, either in the Scots ot Engliſh form, in Aſhiton's perſon : And this were 
2 moſt dangerous practice, if a ſer vant or factor produeing a cancelled bond, (which they 
', . Wight eafily come by) would intitle them to claim allowance for ic ; and though Sir David 
mas in ſupplement deponcdthereon, yet this can never make up a ſme inf ruction 3 for by 
ite Enyliſh avs mo ſervant can, by his own oath, probe his depurfemeits above 40 ſhillings 
-  , Sterling... Anſwered for Sir David, That the article was ſufficiently inſtructed by the bond 
jiütſelf; and though the receipt be not the ereditor's, yet 'by the Englimm cuſtom che pros 


x 


|*, | © ducerof-a bond. (though he cannot validly purſue) yet he can diſcharge it“ The aving 
- »,,* preſumes his mandate to receive it; and in fortification of it be:has'd:poned'that he.rrily 
Pic it}; bur beſide this ſpecial anſwer, he las general defence extending to this and o - 
, ther articles, biz. That in 1691 be gave in his accompts to the Ducheſs and her Lord, who 
examined them, with the aſſiſtance of her friends and commiſſioners ; and this was not ob- 
Jected againſt him, when the article was freſh in my Lord Cornwallis's memory; and after: 
Wards, being reviewed in 1694 by one Mr Knight, troſted by the Ducheſs, though they 
. Were not fitted, yet the ſilence and acquieſcence now for 17 or 18 years ſince; ſufficientiy 
peaks their fatistaction with them; And if it had been controverted then, he wobld have 
got my Lord Cortiwallis's oath, which now he has loft; and it is plain, that he having re- 
: Cebived her Grace's money, not as a bankier to keep it, or as a debtor on bond to repay it, 
bdaut udo miniſterio to iſſue it out, as their ſervant, When ordered by verbal warrants, it were 
aA hbſurd poſt tanti demporis inter vallum to call for his warrants; for perſons of quality would 
Aake it very i, if ſervants demurted to pay, till they got written warrants; and if they 
were required to give a diſcharge every time their money was depurſed by their order; and 
if a ſeryant's bread and wages depended: on theſe ſtrict preciſe rules of written inſtructions, 
it wonld be a fare inſtead of a livelihood ;. and fo have the Lords found, 17th November 
8 1665 Howiſon cenmtra Cockburn, where a ſervant'taking off ware from a merchant for his 
maaſter Was not put 0 inſtruct his warrant, but it Was preſumed. See alſo Mr John 
: 3  Cockbarg's: 0. f ; "againſt my Lord Oxford i in 1676. And this } is bat a tranſcript oP 
from the common law, 4. 20. D. de inſtit. ag. where Lucius Titius, a banker, in- | 


* 


„„ - rated Octavius Terminalis, his ſervant,” to manage his exchange, who gives obli - 
'- _  gatory notes; and being purſued thereon, Scaevola anſwers, that there is no obligation 
ä bon him, or equity to reach him, cum id ex officio inflitoris ſcriphſſet : And therefore a ſervant 
intrutted with his maſter's money, to give it out on his daily exigences, and having given 

in his accompts, and they being examined and audited, though not diſcharged, yet be, {till 
intruſted with the receipt of farther. ſums, and continued long after in the ſervice, and diſ- 
wiſed without queſtioning his fidelity, is nor obliged,” poſt anti temporis lapſum to à legal 
nice proof of every artiele of theſe accomprs.” And this is preciſely Sir David's caſe with the 

| Dachelſs.' Replied, Theſe examinations of his accomprs in 169 1 and 1694 were fo far from 
being an approbation, that it was expreſsly refuſed him; and after the 1692 he was no more 
| Her ſceretary, though he remained in her ſervice, and was carrying on a ſecret trade and 
correſpondence with Mt David Scrimgeor, negotiating the Ducheſs's money to her preju- 

- dice. Yet the Lords, in reſpect of his oath, conjoined with the other adminicles, _ by 
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| ving employed him to cave a goldfinith make a eiſtern to L. 500 Sterling value, to be gift ⸗ PTY 
eee perſon of great Jality, Sir David gives up L. 573 Sterling paid for it ; «nd e 


TRE this na 6 TIF Beinen. ; * x 11 1 a he Ducheſs 


quantum exceſſit fines mandati he can have no action. "Hiledged, That it is ſcarce 


on his wn affairs, and the 


he kult he bas charged. 


of the feceipt . do not mention they were for her uſe; and he being: married, and bavidg a 


1 ſeparate family, they have been to Bimſelf. The Lords refuſed to allow, theſe receipts that FR 7255 
* _ . did nor mention the Duch&.' 5% Oele agalpſt the L. 796 Sterling eraved for Dill 1 


candle, chamber - rent, pocket money and poltage of letters for 16 years: as moſt ex- 
Orbitant. The Lords declared they would modify it. 


hne either rot; . miglit have got bis diet, and therefore it is moſt diſi ingen vous to ſeck it 


Wh W Abe Lords? ordained: trial” tö be taken of the eſtabliſhment of her family, and what x 
RT _ e 
fe. Ohjer:d, None due unleſs he inſtruc paction; 1 bes 
5 1690, RO. contra the Matter of Salton. The Lande ordzined them te condeſcend whit © 
n e ſceretaries before him; or they: who ſucbeeded him, had; that they might e 
| And as to the time of his ſerving i in that office, found it rele- | 
Vant that Mr Knight Was Admitted to it in 1692; and that the "Ducheſs def igning him in 
5 proves nothing, becauſe they were drawn by Sir David himſelf, and 6nly 
[ES - related” to the. polt he: formerly enjoyed. Many thought Sir David had | ſtated many of bis 
Articles ſcandalouſly high. Some aft, bret perſons: Women, on that as a8 8 | pb * TE gran- e 


kept during that time Ind, He craved L. 8 Sterling 4 vesr, as his ſecretary - 
as the Lords found i 2th February 


gale ente accordingly.” 


writs. Secreta 


1 


 deur, potenten potenter at; e be 
. 1712. Naonn Forbes 


Forbes late of Colloden, ben he was giving bonds of proviſion to his younger e 


ne provided his daught Naomi to 3000 merks, and afterwards, in 1703, he gave her a 
bond for booo n e in ſatisfaction of all former 


1erks, but with that quality, that it ſhould-be 
_—— After her father's. death, ſhe marries, without her mother's or friends conſent, 
*one Mr Paterſon : 2 clürurgegn apothecary 1 in Elgin $a 


ther, in whoſe cuſtody'they were left, and ſhe refulMy, a-proceſs of exhibition was raiſed 's-. 


- gainfkt her, at the daughter and huſband's inſtance z and they having referred to oath, ſhe de. 
feb that at her defire Culloden her father had ſigned theſe bonds, and having ſome doubt of 

r behaviour, he deli vered them to her, with this expreſs condition, that ſhe was not to deli 
ver them if ſhe married without her conſent, or any Ws diſpraced his family, and ppt it ab- 
ſolutely in her power either to give her the 3600, the 6000, or nothing ar all, as ſhe thought 
ft; and having ran away with Mr Parerſon without her called ſhe ſo far executed her, 
hofbati®'s will and commands that ſhe burnt and deſtroyed them both. This oath.coming to 
de adviſed, the grand queſtion was, if the quality of tlic oath about the trult repoſed in her by. 


5 8 ner Buſpand was intrinſic or not? For which it was alledged, The exiſtence of the bond was no 


other Way made appear but by her oath, and fo the terms and conditions on which-ſhe got 
it was pars negoti et paBium incontinenti adjettum, and neither could, nor needed have any 
other inſtrüctſon but ber oath: And nonè could be ſo good judges hat children deſerved 
as patents, whoſe teſtimony alone, by the Moſaical law, was ſufficient' to prove childrens in- 
_  pratitude or miſbehaviour, and can never be preſumed ſevire in fea viſcera: And what, 
could rempt the Lady to deftroy her own'daughter's proviſion, if ſhe had not deſerved it? 
And though total reſtraints and prohibitions of marriage be repudiared in law, yet, the te- 
quiringthem to marry by advice of ſome friends has been always ſuſtained. as lawful ; and 
the Doctors at leaſt require that they ſhould ſeek it; fo ſays Simon Van Leuwen in his cenſu- 


ra forenſis, and Mantica de conjecturis alt. voluntat. and gives this reaſon for it, that either the 

mother, if conſulred in the marriage, might have difſuaded her daughter, or the daughter 

8 might have prevailed to bring over her mother to conſent. Auſwered for the daughter, | 
© That her mother's cancelling her bonds was a mot raſh ah un warrantable' action, done in 


calort iracundiæ, and no doubt afterwards repented of; and 


it to another: And it is à miſtake that the exiſtence of the bonds are only made out by her 
oarh ; kor the Hird N Innes, h er 7 other,” oy Doctor s Fordes, ber brother-in-law, 


0 * 


pd oraving up ber bonds from her mo- 


he quality and power adjected in 
her oath is utterly extrinſic, and can never execuſe her ; for whatever power the father had, if 


he had been on life, when ſhe married, yet that being merely perſonal, he could not delegate 


doth . 
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TLatradeſman exatly co frame a piece of workmanſhip. ro” the weight beſpoke, 5 ö 

ny: produced The artificer's diſeharge, and deponed lie paid the L: 7 3 Sterling of exereſce as well e 
as the L. 300. The Lord; ald allowed this ürticle. 3110, "Objefred, That he ſought: . 
8 Sterling fer his expehcexe of * n to. Seorland.; for the truth was, be was going « ons 
| achels give him only” ſome few inſttuctions by the by 
. 85 He pppones. the 'm:mdate 70 him, and nie has deponed it truly colt. him more _ 
BE: , The Lotds ſuſtained the article. 4%, Oed againſt L. 10. 
e 8 as the price- 'of coals he alledged were bought to her Gtace“s family, and yet ſonie 15 


6% Ele craved L. 1384 Sterſigg 
for His beard wages," Ohe, The Duchess had a 20 ang za table for her ſervants, Where 


£4 Wl. Ts 


; a0 her husband, avainſt: the Lady⸗ Culloden. © Denen 
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1 ans 3 ſaw 2 * the bonds, ates Cilllodes” ae oe? Gen he "TM . 
LE 5 1 a cabinet to her; And hom can ſhe forfeit thir bonds, When che! irritant . ä 
N not äntimate to her? W- the had been certiorate of her hazard, the Lady would: have more 
- to ſay for herſelf, as was found Feb. 168 „Hamilton; and. which quadrates with the Roman 
la, 4. 72. 51. D. de condit, et demonſtrat. Where Seis is enjoined arbit alu Titit to-marry, and 
vet gets her tocher notwithſtandiug,.. becauſe that is always. repute a diſcretionary power; 
And where a thing is remitted in alttrins beneplacitum, the lawyers ſay it muſt be. beneplaci. 
dus Fationale, and not arbitrariam :- and the Lady: onghr:to give a reaſon of her difſent ; ſee- 
Aug the marriage is neither diſgraceful nor diſhonourable, he being, a gentleman of a good 
employment and had a ſtock, which makes the alledgeance of diſparagement to cesſe. If » 
he had fallen in fornication, or run away with a bale perſon, there might have been ſome 
pretence; and at moſt the mother was only. the cute of thir bonds, and cannot by her 
«oath; make up the terms : for childrens bands of proviſion.decd-nodclivery, and a depoſita - 
„ muſt prove the depaſitation, before they: can depone anent the terms, eſle bairns would be 
Ins a very unſecure condition as to.their-portions, Likeas Dirlcton obſerves a caſe ſtronger 
than this, 22d January 167 5, Maxwell contra Maxwell, where a bond was-cancelled, tho 
be had letters from the granter allowing it, yet he was found: lizble. — But it was Thought 
„„ dhe Lords went too far there; and Dirleton feems to be of a<ontrary opmian. However 
it is plain the Ladytſhould bave preſerved the bo! ds wire, ang when purſued for exhibition, 
An: N bave ohjected what. ſhe now tays on her daughter 8. Carriage, and the power lodged 
„„ againſt her delivery of them; bur ſhe ought not, brevi manu, to havedeſtroyed them. 
V Some were for. try ing Whether that ubiger Out of Which the bonds Were taken, was that 
N Pherein- the huſband uſed to. keep his papers, or if it was the wife's, and that he always 
3 had the key of it. Others t ought, "from that practic ot Hamikton's, there was ground 
5 fe t reſtrict ob: modifz che tocher; but all were clear ſne could not demand both, but only 
5 the lait. The plurality found the-eancelling vmwarrantable,! and ſeeing the bond was not 
extant, he behoved ro ben liable 1 in the- damage; loco facit ' imprecſtabilis "tad damnum & 
1 But it being payable after her father's death, and at ber marriage, there could 
be no, preſent decteet till cheſe two periods were proven. She had likewile a proceſs for 
payment againſt this Culloden, her brother; but he'll alledge, that the mother's. oath can- 
BY 2 9 75 up. the 8 of a. 2 Win bin neither te eech 05 ono 
5 CE F „„ | 
£30 Zadem Fi Par e MadkMdony: agai zn Ene aff Daugaldſton. One Ma- 
EE wo Lyle being debtor to Mackildopy in 350. at's by bound, aud "having ond. his 
3 5 to Dougalditon, and a competition ariſiag, it was objected again(t Mackildony? s hond. 
/ -,.that it was null, as wanting {4 date. Anſwered, It is very true, being drawn by an _igno- 
ant country fellow z.yet it was ſafficiently: ſupplied. by exprelling the year of God in the 
rrerm of payment, at Martinmas 1679 ; {6 irhas been dated about Whirſunday. 1679; 
and this has been ſuſtained by the Lords to ſupport the want of a date, 1 5th January 1662, 
Grant. cara Grant. Anſwered, The date is de eſſentiali of à writ, and cannat be made up 
- by illatives and equipellences. . The Lords repelled the wallity, and Jaſtained Th: Wool, 
Ning in re antiſua. „ E IP | 
uh 3. 1712. J reported Mr Jokn Sportiſwood advocine, and George Brink your nger. of. 
© "Thorn ydykes, againſt Alexander Brown of Baſſinden, his brother. Alexander Brew elder 
-of Thoraydyker diſpones his antient paternal eſtate of Thorn to George,. his eldeſt ſon, in 
his contract of marriage with Janet Spottiſwood, and they divide the debt betwixt them, 
 -conform to an invenrary ; the ſon undertaking one part, and the father another, which was 
expected te be paid out of his new congueſt- lands of Baflinden, as a fund ſofficient thereto : 
But his ſceend ſon Alexander coming to marry. i Swinton, oo to Merlington, 
Thornydykes, in his. contract of marriage, diſpones theſe lands: of Baſſinden to bim. This 
.alarmiog the father's creditors, they fall on him, Ng his eldeſt ſon ; and to relieve his bro- 
ther- in- law out of priſon, S$pottiſwood pays ſundry ef the debts; and he, in the creditors 
name and his own, raiſes a reduQtjon of the ſaid diſpofition, as in defraud of their anterior 
_ rlebts, on the act 1621. -Alledged for Alexander Brown, That perſonal creditors could not 
85 quarrel his right, unleſs they affected he ſubject, by adjudication ar otherwiſe. The Lords 
ſupra 24th Ja une 1709, found they had no intereſt to reduce his diſpoſition till he had firſt 
e Though. this ſeemed te be a great alteration of the former practice, yet Spot- 
tiſwood complied with it;.and having obtained a decreet-of adjudication ro compleat his 
title, he then inſiſted · in his former proceſs of reduction. -ObjeZed, That this adjudication | 
.- two yearspolterior'to the ſummons, yea after interlocutor, rejecting his title, it can 
neyet be ſufficient 40 ſuſtain proceſs on that old ſummons, wherein nothing was Jibelled, but 
_ "the perſonal:bonds, and not the adjudication, which was not then in being: For at this 
- Tate, a perſon having no debt owing him, may-raiſe a proceſs againſt another, and pendente 
lite, purchile ; an àſſignation to a debt, and then plead. that to prevent. multiplicerion of pro- 
celle bis libel ond be W this — ante 9 And however. 12 5 5 
| | | may 
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able at pleaſure... It is trug, our deciſions have deborded from this doctrine in the caſe of 
mutual tailzies,, or where, there is cauſa onzroſa expreſ[:d, or where the poſterior gratuitous 
deed can be quarrelled on the act of parliament 1621, And the Roman law rephdiates all 
Pata de bæreditate viventis, Now that Millar's diſpoſitien-is ſuch, appears from its narra- 
tive; that ſhe thought him fitteſt to ſucceed her; by Which it, is evident ſhe defigned only = 
to name a ſucceſſor; and . 34+ D. de reg. jur. ſays ſemper in ſtipulationibus et ceteris contractibus 
id ſeguimur quid atum et. ade, All theſe Jucrative deeds are lolt by ingratitude and miſ- 
behaviour; and his iphibiting and arreſting to prevent their cheating her can be neither 
Cloak nor excuſe; for he. ſhould have gone to herſelf, and convinced her there was 
|. ho. neceſſity co alter, and not by the 'rugged whe of legal diligence: And though it 
be after che diſpoſition, yet he had threatened her 


at 
« 


be after che diſpoſition, yet he had threatenc ong before. And efo he has proven 
| that ſhe lived plentifully to the lat, yet no thanks to him, for he did what in him lay 
do bring her to indigency, and law) conſiders the attempt, whether it ſucceeded or not; 
 . , and it diſcovered an ungrate mind againſt his benefactor to bring her to ſtraits and diſ- 
repute. And the it. C. de revoc. danat. gives us many caſes beſide ingratitude, as ſuper. 
de mentia | liberorum, Oc. 5 tio, . The reſtriction of her faculty to alter only in the caſe of 5 
abſolute neceſſity, foiſted in by a cunning agent, can never palliate or ſupport his diſpoſiti- 
on: What if this trial had been taken in her own lifetime, behoved ſhe to have led a long 
and dubious probation of her mean circumſtances, before ſhe could alter? xullo modo : Law, 
juſtice and equity left that in her own diſcretionary power; and her declaration was ſufficient 
do ſet her at liberty from theſe enſnaring fetters. Anſwered, Millar's diſpoſition has nothing 
of the nature of a donatio mortis cauſa, nor a teſtamentary deed, but is a plain aus inter 
- vivos proceeding on the impulſive cauſe of his many good ſervices done her ; and ſhe had put 
it out of her power to alter, fave only in the cafe of abſolute neceſſity, which never exiſted; 
and the Lords in 1678 in the caſe of Mary Mauld with Carnegie of Phincven, though ſhe N 
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| We they are neither True, proven nor pertinent for 
yo And wer kal eng his debaucher; 8 of | her's; for ca, in mente retenta \mbil 


deten to ſo great and noble” a judiczto 
— For reſpect 'of 


inet way, neither of them 
4 ng; Anna Byres his daughter and heir ſucceeds, aud the ſame” indefinite payments con- 

_ rinve, till the 0 doi the pürſues a 
8 Edinburgh! for this wadſer ſum of 3243 5 wherein the 'Myjor contending: there was. 
not ſo mach owing, her procufator, without. any Warrant that appear 
to 1680 merks, and takes out decrect for that fum 3 and ſhe,” without adverting, arreſts 


pfroduce all his inſtrüctions of payment; other ways 
15 Altedged for Major Dooglas, that befides the decreet,” both her father and her 
letters xroduced, 

ments ſubſe ſequent to thir ſetters, it is teſtrited by the Sheriffs decreet to 1600 merks; 125 © 


 Fwered, 110, One who is creditor in 1000 merks may 


from tit. C. advocatorum error ltigatoribus non noczat; & calculatio pluries fafta . 
Aeliberationem, fed non tollit errorem. And ſeeing the demands nothing but fair compt and 
reckoning, her own or her procurator's miſcompting cannot hinder her to ſeek redreſs from 
| ſovereign Judges veſted both with' law and equity. Replied,” The letters and the reſtricted 
decreet homologated.muſt be the only rule of compting and it is plainly captious'to take 


& » 
4 


| 5 | 599 . . 10 . 8 a 
a 8 Wee i K % 34 | 90 . he ö 
„ n Py 8 1*8 1.6 * $ LT „„ Bo OO ras pegs 
] 5 is 905 ä 1 f 


0 n  comaining'that quality, W jefiled"'s 

teduce Phimeven? $' difpolicion,” 'untleſs ſſie made her appesr otherwiſe, than by 

Her ohn afſertion' ?: And as to che lawleſs exceſſive liberties taken in" tradoting* his good 
"quid" hoc ad ' ed1Hum -pretoris? 


peratur, and the infinuations ae falſe; and caltomnidre \auiafer "aligiud *atbarthit ; but 
ry, contrary to all rules of decency,” merits 2 A 

perſons can _ change the principles of rigtit-or wrong: bd 

n ſoch empty pretences do fellüce m RR poſition compleated by infeftment were beyond = 

example bar 11 for by the clauſe o warrandice in my tight 1 am ſo far æ creditor te the 

grataitous'deed diſpone the fame in favours of 

oft decided, and particularly 5. 90 1 1675, 


tier in prejudice of: my prior rigin, as has Þ 


- Ale$ander contra Lundies, and in 1698, Hays contra Hay; andthe was upon'Yeathbed'when 


ſhe made the Tecond right, and my-uling diligence can never prej udge me”; for nemo videtur 
-dolo facert qui fire fo atitur.”  Anſwertd, As to the desthbed, no Tach thing proven; ad. 
950 it were, bone can quarrel it, bur the heir, 'which you are not, David being t 
Eder brother. I Lords by plurality found the Het diſpolition! revokeuble, and revoked by 
. ; and therefore tedueing ic, 2 5 fred the ſecond: t A. LE. 

| 5. 1712. Byres tontra Douglas: "Alex: 


7 lex er Byres having t on Maj ajor Deu. 

2 6 of Morton's s eſtate for 3243 merks, ente e were paid as the Major could ſpare j it” 
.B receipts to'atcompr'of annualrents in general, 'withort clearing terihly'; ſo by this indi- 
Knew well what was reſting,” and What was paid. Alexander 


poinding of the ground before the Sheriffs of 


rs, reſtricts her claim 


ti it, and purſues forthcomings; but diſcovering her error, ſne tequires the Major to 
kin the inſiſts for the whole e ſum. 


by their 
d, had reſtricted tbe ſum to L. 16% Scots; and in regard of partir pay 


_ which yy clearly homblogare by atteſt ing for that reſtricted ſum allenarly, and purſuing 
 Forthoomings thereon, To the falls under the Pena pluris petitionis in demanding! more. An- 
den for 300, and is not thereby 
cut off from ſeeking the remaining 500 when he pleaſes, © 2do, All this procedure was plain- 

8 per. errorem; the being minor knew not What Was owing: her; and the confaſed concep- 
tion of the receipts made her father as ignorant, ſo the letters prove nothing: And as to the 
reſtticked decreer, the procurstor of an inferior court, without 2 ſpecial mandate, can no 
more prejudge his chent, by reſtricting, than they can defer to oath. And as to her deeds 


* of bomologation, ſhe parſued only as faQtrix' for Alexander Reid her huſband, now abroad; 
and whatever ſhe did ge managing ! this affair by miſtake cannot prejudge her conſtituent. 


And ir it certain that neither error calculi nor error advocati can hurt the parties, as appears 
wit quidem 


advantage'of a ſoldier, ho has not kept his receipts fo well as he ought to have done; 
and a tract f e Aimiting the ſam can never, be varniſhed over with the ſpecious. 


name of a miſtake, as a ſingle act 'might ;.and though you were factrix to your huſband, yet 


the ſubject in controverſy being quoad the principa} ſum heritable, he had no pretence there · 


to jure muriti: And where Lawyers miſtake, there is no place to reclaim or reduce on that ; 
ground, if either the party be pr ent, or donor palam ex incomtinenti id eſt intra triduum contra- 
dict. Now chis purſuer, Anna Byres, cannot ſubſume in theſe terms, that the reclaimed for 


many months ; and her warrant is preſumed, eſpecially having charged for the reſtricted 


ſum." The Lords thought there were no great weight in the other qualifications ;* bur ſtuck 


at the homologation. However, to clear the point, they ordained . Douglas upon 
oath to produce all the receipts and diſcharges he had relating to this debt. 
Ju 8. 1412+ Erſkine and Dick contra Carſtairs, mentioned Jupra 28th Jaly 1710. The 
deceaſed" Captain Carſtairs of Kilconquhar, being debror to Mr William Erſkine, Governor 


| of Blackneſs-caftle, William Erſkine his ſon dard John Carftairs the Captain's fon,” for 
payment, on the 1 titles. which they qualify thus; that Sir Philip Amtruther being to 
purchaſe a a part 0 f 

tox er, ſhould be the diſponer, not imply as abſolute proprietor, bur as having right 
0 o ſeveral re _ who NO give 10 other warrandice but only Went his ow. n 


he Captain's lands, the conttivance was, that Mr John Wood, a credi- 


fact 


f is . r | W 
* » % \ 

5 * : N 5 * -. 7 
; ws * ; 


or Tun LOWD\S or 828810 N, WG” 3s. 


6 1 ee complete right to Sir Philip, checker, Kileonquhary - 3 
| che apparent heir, grants a backb Lf the ſame; date, and before the ſame rhe pr with. 
Mr Wood's minute, obliging himſelf to exhi bit and-deliver:a-ſufficient progteſs of the writs* 
”” the lands, to purge incumbrances, and to be bound in abſolutt 4 4 A 
| 1 of all miniſter's ſtipends and public burdens preceding his entry; and.co. wake bis 
 warrandice more effectual, he obliged himſelf to enter himſelf infeft in an eſtate deſcending 
ts him by his uncle, aud found Sir William Bruce cautioner for that effect. From which ' 
premiſſes the argument of his repreſenting. geftionie-pro ereds was puſhed thus... Wood was  _ 
only an interpoſed name, Kilconquhar was the only true Mas, as. being the chief bu. 
_ gant in all the material as eſſential clauſes of a ſale or alienation, viz. abſolute warrandice, RS 
_ delivery of the writs, (which imported his intromiſſion with the charter-cheſt) and purging: = 
_incumbrances, which proved that the price was converted to his utility, being to tree and 
diſpurden the lands ; and accordingly the purchaſer got the writs, and is now in the peace. 
able poſſeſſion of the lands, Who would never have relied on Wood's. right, unleſs Rilcen- 
''  quhar,' the apparent heir had interpoſed : And he alone g ve the finiſhing: Rroke to the 
perfection and conſummation of the right, ſo there cannot be a clearer behaviour. 1 
. title of geſtio requires two things, imo, animes adeunds et immiſcendi; Fn ah. 1 
actual contrectation and immixtion, none of which appears in this caſe; for his deſign was 
both laudable and honeſt, to have his father's debts paid out of the ſale of his own lands: Anek 
no lawyer can pretend, that an apparent heir's paying 2 0 of his predeceſſor :s creditors vol. 
uuntariſy ſubjects him to a paſſive title quad the reſt; and all this arguing is from remote in- 
ferences and implication: But paſlive titles muſt be inferred from direct poſitive deeds, ac- 
1 to their definition of being a diſorderly illegal immixtion, which implies. actual! 
contrectation, hereas not one farthing of the price came to Kilconquhar, but all to the; 
creditors: And Wood is the direct diſponer, ' and the apparent” heir- only concurs for the | 
* purchaſer's farther ſecurity. It is the proprietor's will by the diſpofitive: clauſe that only 
tranſmits che property. The other clauſes of warrandice, writs, and incumbrances are on- 
ly acceſſory, and ſuch as may be undertaken by extrancous perſons, who neither by appa-/ 
_ reney or otherwiſe have any right to the ſubject ; and nothing can infer a. behaviour but 
_ deeds proper tantum modo to an heir, and not ſuch as be common to be done either by them 
of ftrangers, as the learned Voet ar. tit. de acquir. vel omit. bared. diſtinguiſhes. For if the 
fact be applicable to any other confideration, it is juſter to land it there, than in an unfa vour 
able legal penalty of a paſlive title: And thus the Lords have explained it, th July 1665, 
Scot contra Auchinleck, where it was found; that a ſimple renanciation granted by an 4,06 5 
parent heir of all pretence or claim he had to the eſtate, if it did not contain a convey 
of the right, did not infer the paſſive title of behaviour, even though the apparent heir got 
à gratuity for his kindneſs, and ſo a willing renunciation: And the like was found, July, 
FL 19th 1676, Nevoy contra Lord Balmerino ; and Sportiſwood, tit, Heirs, ſays, peltio pro be- 
ea is more anini quam fucti; and one cannot incur behaviour ine animo gerend. And 
here, there being no deſign to ptejudge creditors, but rather to pay them, it were beyond 
meaſure hard to open a door, not only to pay the debt purſued for, but to let in a flood of 
creditors far beyond the value of the eſtate, againſt one who innocently interpoſed, and got 
vo part of the price. Anſwered, There have been ſo many inventions centrived for appa- 
rent heirs enjoying their predeceſſor's eſtate, and yet defraud the creditors, ſo that no 
country has taken more pains to obviate them than Scotland: And allow this once, adieu | 
to the paſſive titles; for ſuch as Mr Wood ſhall be a cover to heirs to poſſeſs, a cover io 
acquire in titles; a coverto convey to-confident truſtees, and all forthe apparent heir's be- 
hoof, who then may ſafely undertake all the ſubſtantial parts of the tranſmiſſion :: but our law: 
cannot be ſo defective in remedying ſuch palpable frauds, and the intromitting with a char- 
ter-cheſt is a groſs behaviour; and though they came by Robert Carſtairs, his father's agent, 
yet he was but a hand; and qui per alium quid facit per ſe facere videtur. And however the 
old decifions run, that a renunciation for money did not infer a geſtion; yet of late, i in the 
| caſe of Lawrence Ord and John Lutfoot, ſuch à renunciation without a conveyance made 
him liable. The Lords found Kilconquhar's obligement to exhibit a progreſs, to purge incum-. 
© brances, and to be liable in abſolute warrandice, with the actual delivery of the writs, in- 
- ferred the paſſiye title of behayiour. Some of the Lords preferred a temperament, that it 
ſhould not make him univerſally liable, but only in valorem, becauſe of the ſtraitneſs of the 
caſe: But this was waved, and dropt at this time. 
1 Fuh 9. 1712. Lawrie contra Reid. Thomas Reid, clerk of Dalkeith, being debtor > 2 
==: bond to e Lawrie merchant there, in 1000 merks, and being charged, it was ſuſ- 
pended on the reaſon of arreſtment, and other grounds : But the arreſters having conſented, 
| decreet went forth, and partial payments followed; but, in their accompring, a difference 
aroſe about a diſcharge bearing L. zo Sterling, whereas Lawrie - contended. it was only L. 
13, and that the ward THIRTEEN, by manufacture, was turned into THIRTY, and offered 
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eee 10 lane t nie * till the. ea enen af it z and Reid. 
tha be ſhouldanfwer all the diet of proceſs 5 add: allowed either party a diligence to cite 
the iuſtrumentary witneſſes and others to clear the matter af fact, vis. fot Lawrie to prove 
che the receipt quarrelled Was only granted for L. 1 3 Sterling and Reid to aſt tuct its veri · 
and That truly L. 30 Sterling was paid down at chat time; and accordingly the witneſſes, 
in che diſcharge deponed they. ſaw no more but L. 4 3 Sterling. Tuo extranedus witneſſes 
adduced by Neid deponed, that they were preſent at 4 oompting bet vat them, where, 
 Lawrieacyquicked that he had got tlie e L. 30 Sterling. This probation coming to be 
adviſed, Lawtie glledged, that he had fully: bes and: + ee the verity of the „ 
charge, and by the only proper competent witneſſes preſent at the numerat ion; whereas | 
td others depbned on words they might eaſily miſtake for an acquieſeence, where there was 
none und he appealed te the writ, which er facie condemned itfelf; and in the quotation 
on cke back 13 was manifeſtly converted to 30 And if it were true, then. Reid had paid 
. Ly 80 more chan he owed; this being joined to the other partial payments; which none 
will believe: of one of MrReid's ftamp.'. Anſwered; 'All-this duſt is merely the effect of ma- 
use and revenge; for Mr Reid en diſcovered Lawnie's acbeſſion to the forging a dil po- 
ſition by one Fringe, he out of pique has raiſcd this clamour, though he knows he got no 
e than the diſcharge bears, and acknowledged the ſame before the two witneſſes | 
he has adduced” And it is unaccountable infolence in him to defame Mr Reid, who has car · 
ried himſelf candidliy in two employments, as ſheriff clerk of Haddington, andre amy -clek, 
of Dalkeith; and his good name and. reputation is more ſacred than to be ſo rüde attacked. 
The Lords did each of them take inſpection of the diſcharge, ane by one, and ſcemed con- 
vinced that 1 ws made 30; und therefore found it improbative. And the queſtion being, 
ſtarred, if it as nat at leaſt good for the L. 13 Sterling? The Lords found it covld not 


5 prove for 4 fixpence, being vitkate; but he would get Lawrie's -oath. as to the e of 
” 8 1. 13 Sterling, and Where papers are unduly. pouched, 


ey were in totum nally 
- July 10. 1712. The cauntry fleſhers againſt the town of Edinburgh, and the incor: 
N of the ſkinners ther. The butcbers living without the libertias of Edinburgh 
e the prixilege on the 3 market days weekly to bring in their fleſhes to the town, but 
"by e e cuſtom are bound to bring in the hydes and ſkins with the bulk and car - 
caſſes, that in caſe the goods be b yarrelled as ſtolen, the marks on che ſkins may give ſome. 
evidence and light. They are likewiſe obliged to preſent and offer the ſkins in open mar- 


et, and not to ſell them in hidden by-places. And the ſkinners of Edinburgh contending 


that the magiſtrates had: a power to put a price on them, Which the country fleſhers are 
bound to ſtand to, and when offered they cannot take home the ſkins, to ſell them in the 
- country; but muſt accept the market price: One John Macmillan a fleſher in Muſſelburgh 
_ refuſing to ſtand to the town's regulation, was on à complaint made by the ſkingers to the 
Dailies -impriſoned for his contumacy, and his. ſkins/ſeized on and confiſcate. This forced 
him and other butchers living in Muffelbyrgh,. Dalkeith, New bottle, and other adjacent 
places, to raiſe a declarator againſt the ton and ſkinners, for declaring their liberty and 
Freedom to carry home their 0wn ſkins, when they could not agree. W herrin they yield - 
ed thir points. 1m, That they are bound to bring in the ſkins/to the market, as well as 
the bulks and carcaſes. 2d, That they cannot ſell them in private-houles, but only in, 
plain market, at the market-time of day. 3 They do not controvert the er 
Juriſdiction: in naming viſitors to inſpect their ſkins, that they be not cut, tar Zeathered, holed, 
not blained, and to fine them when inſufficient ; But 41, The. preciſe. paint is“ whether 
they are bound to accept of the price the magiſtrates at the inſtigation | of their ſkinners, 
may pat on them, or may carry them away home with them? As to which, it is the na- 


- tural effect and characteriſtic of property to accept of the price offered or not. It is ac- 


know ledged that as to catables for. the mouth and belly, Royal Burrows have ſome power 
to compell them to be ſold at the common rate of the country, being neceſſary to ſuſtain the 
lite of man: But as to ſkins and ſuch other commodit ies, it is an invaſion on property to force 
me to ſell them at the rate, a powerful corporation, combining amongſt themſelves, put upon 
my ware, which is an unjuſt monopoly and enhancing the whole goods of one kind into their 
own hands,”whereas every man mult be rei ſuæ moderator et arbiter, and have the free exerciſe 


and power of diſpoſal of his own as he thinks moſt for his intereſt. Alledged for the town and 


their ſkinners, hat property was not ſo boundleſs a thing, but it had its legal limits; for 
reipublice intereſt ne quis re ſua male utatur, ei ſalus populi eſt ſuprema lex: And the govern- | 
ment of all nations has reſerved-a dominium ſupereminens to reſtrain abuſes of property; and 
on this principle are the privileges of royal burrows founded. And to queſtion theſe is to 
2 5 mine under their very conſtitution, and to blow up their eſtabliſhment, And 

nburgh has the misfortune to be toſſed by invidious neighbours z the country brewers 
. iu up againſt them on the one hand, and now the fleſhers on the other. But they are 
founded in their ſeals of cauſes, and the acts of parliament againſt foreſtallers and regraters 


"of the markets * in law ä et an, The eee; * the mages 
| - in 


% 7 7 


5 


9 n 
1 ö - * 1 % 9 . N [ 9 W N 
7 6 & — 5 = * i ; 

Yrs "1 G's... | „N * ; 4 : 7 bx 1s 6-4 F \ 

: 1 4 If ; 1 at * r \ . 0 1 + a j 

vs At, 7 f # . | [| 1 N d 4 ; 

3 1 a k TY N \ 
* „ F ' 4 9 , 


EN N N 
N l * ' * P * 7 J f 
Er 1 . . I . 


* ; : ; | 
5 » F . . 19 ' 1 MEET 
4 þ , 4 ' tes k ol * . ; 5 
8 ; | POOR I Sg 1 * K 5 7 A — 7 4 , * 0 1 0 * K : ; 
1 . + A 4 97 i fo JE IT "5 * 90 x iy n 4 1 GT R : die 71 
1 o — 4 Nu. . * "= c * 65 — V WY 0 j p & 3 * Ih " I. * * 5 * f x * Az V 
39 * 9 b 852 1 0 © + 7 Si { F n * 5 3 1 43 286 , I n 3 t 75 * EY my c : 
oi F 1 1 * 5 : 1 J ö : ” ' . * oy 1 N y A n * 
| OF THE L 7 r 1 8 E/ "oF. „„ 5 Ys 
\ : F , : , f ; 4 N N 5 
: . - z * 3 a , o N < 4 * 1 * 
1 . ; 4 þ Ll 3 * | 8 * 4 . 5 F 
1 , , 4 N v 5 7 7 * Ie * 4 1 # 4 b { 5 6 % 7 * * 4 Et x 3 
; "| 4 & £ o : * 4 PUT «<4 * 1 * » p ut 2. > N 1 of ® R * - 4 if — \ 
7080 . | . / 7 5 ; A 2 5 1 $ Sa ; f 1 . 2 WY : Py 1 : 4 * — 
» * . *. 0 G « 1 * * * * 10 K ? : : n N 
; : 1 a ' | = xg * * # , k mY - % . 


* 
* 


of the poor by keeping it up to a dearth, When it js brought there; and which are pu- 
ie landward butchers falldircetſy ; for they either ſell hem privately; ot keep them up to 
A earth, though very competent prices be offered them: And thus though, they: bear no 


- 


+ 


_ wright and ſmith work. z and %%, they had poſlefſian of ſuch a reſtraint on the freedom 
bf markets, that is but a corruptela, and cannot; prevail againſt public utility;; as was: found 

ide inſtance of ibe country ſhoemakers againſt; thoſe of the rawn'of Perth gra. And 
he deſiga here is plain. The, ſeinners of Edibburgh | concert among tbemſelves ona 
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on this: reſtraint; as oppreſſion; and found if they could not agree, they might take home 
their hides; and that the magittrates could neither conßſcate nor impriſon on that decount? 


ut found they mult. bring them to the market, and ſubject them to a viſſtation as to 


their ſufficiency; though not bound to ſtand. to their price. Vid. 30 Zaly ini: 
dubai. 1718. Roderick Chiſholm, of Comer coming to | Edinburgh in June 1512, 
and about Mid-day; lighting at Dunkeld to refreſh bimſelf and kis: horſe, he wem to the 
and about Mid day Ngnting at Hunkeſd to refreſn himſelf and his horſe, he wem to the 
 . houſe of Mr David Fenton, the, principal inkeeper there; and his ſervant; put iu his 
horſe in the ſaid Mr David's ſtable, with a little clcakbag or 


: 


locked, be called for the key, which; being a: miſſing; after ſearch was found Jying, chrown 
out in the open ſtreet; and having entered, be found the cloakbag cuttad, and 
d bag containing 1000 merks;, ſtolen out of it: Whereon giving the alar m, his ma- 


2 
Y 


9 to make up his loſs. ; He regr eted the, accident. but told he was not concerned, no anti- 
mation being, made to bim or his ſeryants of the horſe's having a walizey which if tis 
had been committed to his, care he ſhould have anſwered farit; © Comer getting no ſa- 
tisfaQtion, raiſed a proceſs againſt Mr Fenton founded on the prator's edict in the Roman 
law naute caupones ſtabularii ut recepta reſtituant, for ſecuring paſſengers goods both by * 
and land; for though by the common rules a depoſitary is only liable for fraud or ſupine 
negligence, yet in ſuch a ſpecial truſt, as in ſhips. and taverns, law has extended the 
HOybligation to reſtore, though no ſpecial meddling can be fixed on him or his fami- 
Iy.; For er malis moribus bonae leges. And here you keeping a ſtable for accommodation 


be liable for all | the conſequences, whether it was: ſpecially intimate to you or not: For 
Jour office and truſt obliged. you to know, when you ſaw a gentleman booted and ſpurred 
come into your houſe, that he was not Þn foot; and ſo you ought by yourſelt or ſervants 
to have looked after bis horſes and furniture; and what more iniquity is there, in this, 
Than in the practice of our neighbouring nation, that the ſheriff: of the country is bound 
10 make up the damages of all robbed betwixt ſun and fun? Aledged, The libel is no- 
Way relevant, unleſs they ſubſume in the words of the edict, that it was receptum; that is 
19 ſay, that the cloak bag was delivered to the Landlord, at leaſt, that it was intimate to 
the maſter to take care of his cloakbag +. But this is not ſo much as pretended. And, it is 
much mere probable, he has Joſt it the night before, in the inns. where he lodged, than 
to imagine, in ſo. ſhort a ſpace as an hour's ſtay at mid-day, with up- ſun, ſuch a work of 
darkneſs ſhould have been attempted; and it has been known by ſundry inſtances that 
this law has been abuſed, and made a cover and ſcreen: to reach landlords where 
there has been no real loſs at all; at leaſt not ſo, much by far as vas given cut: The deſign 
of laws being to proteck the ſubjects, and not by calumnies to ruin them. And Brune. 
man and others who write on that edict, expreſsly ſay, that the goods muſt be committed 


if one ſhould bid the cook · boy look to his horſes or furniture, that could never oblige the 
maſter; theſe ſervi mediaſtini or atrienſes not being deſtinate for that uſe. 2do, Likeas, 
- any traveller endowed with a very common meaſure of prudence, caution, and foreſight, 
will never leave bags of money in an open ſtable, but bring them along with him 
to his chamber; and if he negle& this i imputet. He muſt not charge his own fault on the 
maſter,” it is a damage guad ſug culpa ſentit. gtio, The edit does not ſo. much relate to 
money, as to res quae ad quotidianum uſum hebentur ; and the leges navales Rhodiac F. 14. 
make not the ſkipper liable for money brought into his ſhip, 1% apud eum deponatur ; And 
if the vector ſays he hag loſt it, bi ſermones irriti ſunto quod apud exercitorem pecuniam ſuam non 
depoſuerit. And Walwood in his collection of ſeatlaws, cap. 9. ſays, the ſkipper is only 
bound to purge himſelf upon oath. And in a late caſe betwixt Hay and Williamſon inn- 


„ : 


1 Vol. A. | | 9 E One, gol 


; 


mall price, and none to 1 e ; und ſo to force the poor country flcſhers/to fell their 
| | „ * n | 2 a 5 
;refulal t loſe them [by ſeiſure, The Lordslooked 


to the care of a ſervant appropriate for that uſe, otherwiſe the innkeeper is not liable. What 


Keeper at Kinghorn, he was aſſoilzied, though it was proven that Hay brought a purſe of - 


Part ef the public burdens.the town tradeſmen pay, yer. they eat the meat out of their 


walze tied to the laddle, anjd 


18 


_ of trayellers, and my ſervant having put in my horſe there, with my cloakbag, you muſt 


niſhed by our law, act 14 8th. 1592, Lin the new editicn it is act 1 50, ) under rich crimes 


1 


quarter of an hour's abſence he returns to the ſtable. to look after his horſe, and, finding it 
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ig buying up goods before, or as theꝝ are coming to the market zthe regrater;grinds'the face 
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on all che goods brought. into their markets from the country, ſuch as hoes, oeh ing, 


4 


ſter told the, Landlord he muſt either find out the | thief. and bis money, or be liabe 1 
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_ and imo. 1 . n to: dee the Fer in. this, Umtted 1. 
ſtricted ſenſe were to make it of no uſe gt all; though the policy of all nations has adopted it 


arowly ſcanned, as that the goods, muſt be delivered to the innkecper ; the. putting my 
h 98 imo your ſtable was 4 teceiving ir, that being the end for which: : you keep one; 
and if on ne ve nec an hottler or iar fault te look after gentlemens doth that is 


your fault : And on the third January 1667 a chapman's pack being allen in an inn, be 
got his bath in litem what was in it; and ttavellers are not willing to diſcover what mone 


.| they are cairying with. them, that were to tempt people to ſteal it. And Stait lik. 1, tit. 1 3 


p 
1 them te prove that the cloak was deliveröd, or ſhown either to the landlerd-or his ſervants. 
And it chni⁰ð,ỹ t eſcape obferpation that Ng ging the hardſhip on innkeepers is more than 


_ baflanotbyinecellicy3? for if'this happy Sooke N In its full latitade, pickery would 
5 _ beendoutaged and go unpuniſbed, which bir? bring a ſtop or total ſethargy on all travelling 
. 5 ; 7 _ andeorrefpongence;” Then Ovid's 3 iron age leh, noh baſpes ab boſpite> tutus; And the 
1 Ja preſumes the: maſter's e, as Vinnivs ad Petrum' Peckium de re nautiea peaks, that 
= 5; 10 Vel ſalunt vel ſeire po e debaerent ; and fo lexftaturt Juper pracſumpto. The Lords te 

-* , +. ſhun the inconventencies on both 0 und pot to evacuate theedit,\ allowed a probation, 
3 25 Peſore anſver; of the haill matter of fact OD oritur Jus, hat be brought a cloakbag 
with fich te the table, and! that ER was found in che ftrezt; and ou their entry the 


1 tound ſlitted and cut; agd what circymſtances'cat be add cd f the landlord's 
knowledge of che horſes being put in his ſtable, C ¹ ͥ P. PEN 


& 85. 


1 e e an Old act of parliament,, (act goth. 1425) Gel e te . in 
8 hoſtillaries, and not in the Houſes of their acquaintances-and friends, unleſs they were car-' 
15 „ rying money along with them: But the act Wag for reforming our barberity, and erec- 
„ publir houſes for accomodation of ſtrangers, and was a 

| buds now in deſuetude. Some years apo there was proceſs of this kind! purſued 


dick was ſuſtained ; © but on the probation it was diſcovered the purſoer had ſuborned 
 vitneſſts, To 2 he A e a eee into the "kitchen 3 bett be deſerred ede 


aigends contra Ciobinellamticed, The 1 of Conningbemkead hold: 
EO [Ing — e dying in 169 r, ond leaving Sir-William Cunningham, his ſon and 
ge pupil, William Cunningham: Craigends, his relation, purchaſes from King Ch. II. 
x = git of his ward and marriage; and about aycar after grants a back bond, bearing, that he 
. „ the gift for ſecurity of à tailzie of the eſtate of Convinghamhead, 2 to his 
„ eden in 1604, failing of beirs male of the then Cunninghamhead's - 
required this Sir Wilkam, now of Cunninghamhead, to renew the tailzie in hes terms 

1 back bond z and he declining to do it, Craigends raiſes a declarator of the avail of the 

i watt and marriage, but with this qualified alternative concluſion, thar either the caſualties 
foreſaid be declared to belong to him, and the fame to be modified ; or eſſe that Sir William 
3 Cunningham de decerned to grant and ſubſcribe a ſufficient tallzie, failing heirs-male of 
his on bady, in favours: of Craigends, enform to the back bond, in which cafe he is wil- 
- Hog rodiſcharge the word and marriage. Alledged for Sir William, There can be no decla- 

'_ rator againſt him, in repard the gift was taken in Craipends's name for Sir Willianf's be- 
hoof, he always being teimborſed of all expences paid out for obtaining it; which was 13 
or 14, 000 merks, paid to Bruce Earl of Kincairn, who then had the gift of all compoſitions 

_ wards vid marriages 3 and which ſum was faithfully repaid to Craigends, as per his diſ- 
Charge is proven; and that he was no more but truſtee and fiduciery in this caſe, is evident 

__ * _ - from thir documents and circumſtances, 190, He had a:general management in Sir William's 
father's me, and was his zegotioriom geftor-in- componing with his ereditors, and ſelling his 
lands of Polkenny to pay bis debrs. 24% After his death, he continued to manage the pu- 


pail's affairs ; and though he cauſed e a tutory in Cunningham of Aſhinyard's name, 


yet this was a mer blind; for Craigends acted all; for he depurſed the expences, and gave 


2 a bond to warrent the nominal Tt Aud when it expired, he became his curator, and 

married his mother!“ 30% When Sir Wiltiam came to be mejor, he gave in his accompts, 

„ all written wich his bs ON hands. and particularly the great dumps paid for the gift 3 of all which 

be got payment, and gave a diſcharge, wirhout once meatiohing bis backbond, farther than 
that he moved Sir Wi 


am might renew the old tailzie; which he refuſing „ be accepted his 
money withont an more ado : And as tothe back bond, Sir William Sh heard of it till 


of late, fur leſs. puke it; and the gift being originally a truſt, Craigends could never 
alter nor invett 3 a. poſterior deed-of his own, without Sir William's oonſent; for jus 


5 J 
/ mes a me auiferni mequit. Anſwered for Graigends, He denied the 
e uruſt, andacquieed the gif gift fanquam' quilibrt; and the qualifications to infer it are neither re- 


MO: nor acc | mb repens b with "ny ng: Ce. PIs was no e from 
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. ſecurity of travellerd And the word receptum. reftituere muſt not de ſo | 


9 chat in the caſe of Pattick Steel and the maſter of Forbes, the Lords did not put 5 


good politic for theſe times; 
ſervant of my Lord Palwarc's againſt William Murray vintner in Kirkaldy, where 1 . e. 


and ha- 
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. Without regard to the antient way of portage hy hötſo· loads, when fleds were not uſed. for ys 


: * * 


manner ef importation to fleds, which carry twiee as much, and yet to offer only; the old 


* 
1 


duty, is. fraudem legi facere, anch can never; be allowed to diminiſh or fruſtrate the i 


brewer. 


 riſed for bringing in ale, 
8 Fit Pramakog earh mide gal iN 
taught, though never ſo great; chat being the duty ſhod carts pay, betauſe they 
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13 
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ed at 
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tio 


ment. Of this purſuit Mr Webſter raiſes an advocation to the Lords, on this ground, 


nothing but a mere invaſion and incroachment of the churchmen over the civil magiſtrates, 


* * 


Scotland and France, even under popery, e their-rights ſo far as to cognoſce many | 
* ehele. cales in their temporal courts ; ſo only confirmation of teſtaments, divorces, c. 1 
ere left to the commiſſaries to judge in privat ively in prima inflantia ; and the ſheriffs are | 
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in 


Fo 
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0 5 Aae duvifion, faprin irh 


5 [Deans wontro Bockwell;wihich;proves u eir ts 


| | 47 | 5 5 8 Jah 199. Datof Bare contri” | 
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FR 3 r aa 1 
Wen being any rn inzury conſiſting in words, andxbeſelippin 
be none. nee deb ww 6e nl 
_ Hook Spanduls.3 am, By their anſtructions recorded in the hooks of ſederunt in 1666, 
_ hey ure claſſad in the ſame period: witli confirmations, di vorces, und other whings — 
„ lo woſt all e domogondvus and of dhe fame hsture, 24, ür George Macken 


27, _ .zie,'invhig-oriminals; fir. Jeridieon:efehowogwiligis, lags lows for a principe, that 


the comin iſſaries are the ply; j 


| es competent to feandlals and xevbal'jnfories: e Byia 
Juby 171 Sbutp of torture Makwell ot Cowhill; where 
_ 3ptobrioavexprefſions vidrertuarnd not!) Jucyeable by theijultices | "of; peace, thongh uitertd. 


. -»where:Mr Webſter will be, able d gulf: that id hat d 
Jshiandi, but ot euſtoned by Mr. Peebaun 81 


fpoke; waifir fro being me n. 


books. fm whereys rhe ſheriffs baverſurtienimes:Judgediſach injuries, hu was bogus: p the 
Parties did nt object, but prordgated chodqurs;wficonſent 3 there! being! Few Judicat 
_ - who-will not enlarge anidiexrendoheirtur on as ber ſaau hey van; »ſo this cn 
e withtheiemtimiliatics.'s Dupliru, Sir G „„ 
not be taken: in ſo niet preciſe a ſenſe udo ddeſt all otherj 

ies; for he confeſſes there, bat tlie priv counditucyvbllas the tommiffurles qudged in foch - 
n particularly. in 5558, berw het Strahame of Buquhaple and . 
eee eee $; che) commiſſuries are judꝑes e 1 
Achuries, but does not call t hem the le j udgvs, dee ede: hy Ich Febrsry l 69 

y and nd mor. — b euſk, 

there ũs no confequence from the Jariſdiction of ju ic f prace, und is Merit; whe dae 
a mbch sampler. oommiſſton. The Lords tonſider ed thi prodeſs was: ' muſtaged ich met 


jv, ther en : 


.wheir nine: at tchesdlection fia enen vnly before ne bm gnllarten, 5 
juſti fying is teihng fichiwitked\ and forbid er : 
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udpes inthe vaſe of verbal ino. 


Teal, and that MriWebſter was willinyy ne give reaſonable ſuti faction; therefore they re- - 


_ <ommended:tothe Juftige Chak; ordinary 3nithe-caoſe,ro enticed © oe to ſettle the Par v2 fe 
_ imjcably.. . on 0491 rob. iin PLL e os DULL 120-3 vÞ NINE: TAO: 11110 8 1867-6 
teur Mahburton of hitent being ebtot by 70 
10 Sir George Mackenzie of Roſebaugb, in 5006 ni@kyy anch alle d ſome "leſſer ſums 
pPerſonal tickets; George Muckehzig, fis ſon raiſed a ptoseſo in 170 l agdntt Prenr for pay- 
ment, and which hawing flept by nis death, the Rar) ef Bute, his heir f 'railzic; wakes * 
eee which it-was comended ifor>Piteury tHe! V 
8 Mackenzie hadi granted a bond for Gοο merks, to Margret Talisefton, his 
Alden Weib 4 fubibi tuti on in this fu vous; he exiſted; gad for Bate, The bond ro. 
Aduced can fonnd no compenſution; being wide in ub ſtantin libus, eunetllea, dueerate; hn! 
caro in ſrvvral places, and fo cun never be pyobutive ig an gudicatory Whatever. Aafdered 


for. Pitent, dt is very trur, ſume parts in the middle. of it ue worn and holed, being either 
eaten by rats, or rather thun ont by: the dtugoone 40 the pen Hicks; when they eame 
" amlaiffied his houſe in 689, as diſuſfecteditoſthe revolution z and be has proven by Sir James 
. of Bamff, and other famous uit neſſes æhat dis papers ut that ime Wore abuſed, and 


found lying wirhont che walls and be. produced other tits as il mangled and estate "us; 
this, on that Game dceaſion, He ooufeiſtd if any veſtige of amanuficbane or Hor 


_ appeared upon it, he would not haue had the confidence to uc it 4" but Ocblar ſpe tio Med. . 


8 


edit to a demonſtrbtidn that it vas no induſt ry or contti vance, but pure nisforcuric hat ſpoil. 4 


«d it 5 andyet the eſſentials were entire, both the debtet's and ereditot's - names, the Tam, 


legacies left to thiri pelſons : and he had reafor to be kind to his lady's friends, for Pit. 
cur, her brother had altered his taibaie, from heit. male, to heirs whatſoever; in her favours: 


and; lrewas/preferred in che ſale of Newæyle v0 Gaimtuy, though he offered more för it. 


= TOR che preſumption lies igainſt a Vitiate writ, ꝓet with the exception, where the Gay 

of its being ſpoiled can be condeſoended n; far then prſumptis cedit veridej: and 4 very © 
© eongrueusreadipgican ſopply: u bat bus been in the plate esten away, Vit. thr" this bend 
Was to be nall,- inocafe: ef children betwint him and his lady, büt to fubfiſt in force 
in cafe his children happen 60 die before wer :Whibh "caſe by exited. Kehl, 
That a bond defective iu u material OY ve the Whöle; Whatever 
way it happen; atileſs it be made up b zie tenof, or dy the par rty's oath, 
bol which ſupplements fail here; and etui dhe place tern is molt \elfential, be * 
ing the conditional and reſulutive clauſes, by which. the ebltgation ſtands or falls, and 


n is moſi ſufpiciomiotfiat te taufe is made in ther place ; and its being done by the Ua. 


| gpons is but u mere conjedbare and a cor que and the ſehemes invented for Mingop 
| the blanks are pure :divitiacion/and{dreirs/undby's thep wit can be varied in teenty 
| ſhapes; and if chere erg woos tt pacls, it ſhould rather de in the evetit' ef his lady's death, 
chan his ſons; bor he detlares this donate a nn ehirions ſhall he 1 In ful fa. 
HO chow f her 6 executfyß Which dan ur of: no ſenſe 
Vor- II. we” 


* * 


ine term of pay went; and s dene it beging to beviciate, it is gute 4 Ge period of other 


MY 8 IV into his being cautioner. To the a 


: N Ig, MW faper-qua vertitur dabitatio, vide 


1 excepted without. it. 40 In the Brown and bis-corator 8 


And houſe, mai 


125 Gd ; ei dr 


; ia ett, ur lt., 


| lee — 1 
iy r * mige ee 
| 1: 2 yr decided the ſame in a vitiate | 

arg CO An — of the Earl ef Lauder · 
A418 iron charter. cheſt, which, in the Engliſ uſurpation, had-beon pat under gtound, che 

2 —— r 76 

; had . of parliament done it Aud here · ever avitiate writ 

t tho uſer. — — A 


nemo pracftare tenetur j 
1 0 | parents een gon —— iis , iniguum 6 
=  quaniizatum e Sahara exucre. and Pope Alexander, m. 


Ln e 3 wan 8 ere 


that den ans de enden e bonds of hin 0 5 to | 
dende 5 are omitted. The Lords imp. 1 this! Hee. ond 
inprobative und null: But there were three e Af art or induſt ry had 
peared in the tearing this bond, all were clear ĩt could prove nothing: dee 
Viction that it eee by chance and — — har ye Let is 

12 Wee e —_—_ Leude nog we > How. Fa 


2 . n 5 
1 5 0e. # Thomas Scor of Wiicded as pringpd, | 


wb —— 


thir —— ther y tde gik a 54853 his obligation . 
4 g purſued nor inſiſted on within the 7 ears. Anſwered, No pre- 


rip e e. von ore bound, net only as a cautioner, but as Curator to Whic- 
2 Led: ow" {Uh i Ain out, you Cavers have taken a teal ſecurity on Whitſled's 
Ales for yaut relief of This and other ſums, which komalogates and redintegrates the obliga. 
Tion, and ſhows;that:neichor-of you look upon it as extinct. 3010. Lwas minor a part of the 
= 7 years, and no. preſeription runs agaiaſt minors, bot they are, always excepted jure com- 
mu where the au dο not declare the contraty. Anftwerzd 8 firit, his-obligation wo 
, curator can · ĩmpott . no more but his authoriſing che minor 3 ſo his obligation reſolves. on- 
4, His taking ſecurity: from Whitſled, the · principal, 
vn dio majore cantienan 3. and,- boi dung a deed betwixt a principal and his: <autioner, aaa. 
de pled as. a homologation in favours of the charger, that not being deſigned-. To 
r It is Nee e preſoriptions run againſt minors," as well ab maſors, — oy WES”, 
_ beeſpecially: oKeepted.: Thus the ſeptednial elcription of /the egal ef e e | 
btb 844.469 did; runagaintt winors, til it was altered bythe 6th act 1621. And by the 
© fame anglogy the ſeptennial Preſeription freeing safter 7 years by the act 1595 muſt 
alſo militate againſt minors. tl it be remedied * a contrary ſtatute. ade, That a& 7695 makes 
nl almgle exception of diligence by horning, arreſtment, inhibition, Cc. within the 7 years, 
that t ſoxiption; but not a ſyllable of ee, e enception 
K — | cafibugings a :::36, 1f minority x gs han, 6 ipſo he 40 
be Sch ach 1050 framed to ſecure minors from . of ſummo 3: and :inftru 
| of - int dg of int by che loch ac. 16967? How inconbſtenc 
$0-enact a law in vain, if minority was 


— 


4 


- 


found the 83d act 1579, ordaining ani . 
againſt minors, 88 well as others 1 48 
ils preſcribe, even | 


the defunQ's creditors before thoſe of the apparent 
add no more examples, the amt / deliberandi- our 
rerum beneficio mventarii after year and day is e 
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1 aſt the, Jubricity N. 45 19550 For ae e bee de jnro-. 3 5 | 
© duced inodium u Jun jut ſuum projſequt neg lixit; yet negligence can never hurt a minor who Fe 
Go in repate nen Bae e And the ar 


gy guing that if tie parliameot had defigned- to except : 
| 7 they would have enpreſſed-it, is fallacious pnd inconcluſive; for the i 


denen, preſcriprion; where perfonal's tight ate not proſecute within the 40 years," Joes 
— minors 5 oh yer” the - Lords by their uot. Vn have ak... Bf 
excepte thent;* © Ani e act 1617 eſtabliſning the 40 years preſcription in bribe 1 8 
Agr lands, gives s period of 13 years x interrupt where ae is not 5 <7 
vw in the firſt” part of that act yer the Lords on the th 
contra hivwadferters,” found minority behoved t be deduced from — 1 13 years, ag 
nt expreſſed: Aud Sir George Mackenzie. in his'obſerves on cheſs acts of erk 5 
EE DRE in 1579. remarks that ſome N 
Sthers do not, Ae is virtually included in them all. - Aud. being founded on common. 
law inf de jure.” The Lords thought the act freeing cantioners after 7 70 Le dane won . - 1 1 0 
f of our ancient: arbor unfavourable, und deſerving no-extenſion ; yet being a ne | © 
By they ceſolved to hear che point in November, 8 fixed e ſhould You due rule „% 1 FERE 
mers in time coming in ſuch dubious c n 988 "> 22: 
Kat "Ik W 1715. aady Semple contra Murray, 4 This oa Swine: 8 WY 6: .. 
| E 1 ton and 81 the Lady Semple,” 3s Levi: right from Brigadier Richard Can: - 
Whey her laſt hyſband, for Lieutenant colonel Hamikon's arrears. She 8 aint 
Braughton's aſſignation that it was null, becauſe one Edward Dudgeon was writer of- It, 
| © and one of the witneſſes, and it gave nim no other deſignation. than/GenTLEMAN, which 
. aſcertains the petſon; nor can ſatisfy the terms of the gth act 168 1, declaring all 
' awrits null where the writer and witnelſes are not deſigned: - Anſwered for Brooghton,' The 
een is ſufficient, the writ Gen ſubſeribed at Dublin in Ireland, fo it is the ſame 
Z _ bing as if it had deſigned him Gentleman in Dublin, by connecting the place with che 
1 wWrit, which makes a 55 deſignation ;- and ia Mr Andrew Reid's caſe apainſt- Bipwn in | 
Wa 1500. the deſignation of MrncnuanT and Cniryne ron was ſuſtained to import! Merchant . 
7 7 and Chirurgeon in Dun fries,” becauſe the Writ was ſigned there; and the nullity Fof a'de- 
5 Lechs del baten was repelled. 2da, This was in re militari among ſoldiers. r 
it were nuf by the common law, yer it may be diſpenſed with in a privileged Wit, Whicn 
Re ate regulate jure gentium ; their” unſkilfulneſs in- the ſtatute laws of particular nations "I 7 85 
5 5 continuing as cauſam dans- leis. Replied, It is not evety adjection 20-2 name that 
A.n the conſtruction of law: makes a ſofficient deſignation; but it muſt preclude all ambignity 
And uncertainty, and ſo demonſtrate tlie perſon às he may be „ in caſe of ws: ip 
| 8. : don and falſehood. Aud on the 2th July 1710, Sir Thomas Kennedy contra C Ofwald, 
©. = Hary Nicel being defigned writer of 2 bond without any farther, though he was known | 
to be a writer in Edinburgh, yet the bond was found null. As for Reid's cafe, it toto carlo 
8 - differs; - for there they were pointed out by their-craftsand incorporations, whereby they will 
e found in the ſtent roll of the burgh ; But GenTLEMAN is a denomination. which men 
55 8 "RAG; an employment take up at pleaſure, and gives no fixed ides of the man; and this 
"writ is a hermophrodite mongrell, neither good by the law of England nor Scotland w =. 
: of England and Ireland, becauſe it does not bear * ſigned, ſcaled and delivered, in | 
of the witneſſes.” Andi it is as little valid by t the his of Scotland, wanting the del ign Wn 
uf the writer and witneſſes, though it be drawn in the Scots form. And in a late caſe of one 
:  _ © +Arbathnot, a diſpoſition ſigned in b Ireland was found null, being neither in the Engliſh nor 
1 een form, but « mixture of both. And as to its being inter milites and about an eſſicer's pay, 
our law Knows no ſuch privilege; and even the Roman law gave it only to them hen they 
were in expelitione, as appears from #it. Inftit.' de militari tet am. and when diſmiſſed, it ceaſed 
2. annum : But ſo it was, that Col Hamilton was out of the ſervice long before this aſſig· 
nation. Dupliad, The title of a Gentleman is a character of diſtinction to ſuch as are above 
babe quality of merchants, but are not landed men: And the policy of all nations acknow- 
5 3 ſuch diſtinctions ; as among the Romans they had their ſpefabiles, clariſſimi, iltuftres, 
et | ſuper' illuftres.' So by our law we have the « of Noblemen, Barons, Gentlemen. 
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_ , _ © Burgeſles and Yeomen, as appears from the 466th a d 170th act 159 3, in proportioning the 
3 9 of laborrows, and the 38th act 166 f anent Juſtices of peace ning for fornication, and 
the act 1701 againſt wrongous impriſonment; -: and in all thir caſes the cuſtomi of places is to 
de conſidered mor Fegionis ubi) abu, ſrequentatr t ſpetandus oft ; et ubi conftat de perſona rapiends 
1 occafio at actus valaut potius quam pereat. The Lords noticed that the Engliſh law does 
not require che deſigning of witneſſes, but only that they make affidavit before a Judge on 
the verity of their ſu Udſcriprion And therefore ſome moved that Mr Dudgeon might, be · 
fore anſwer, be cnamiged if he truly wrote this But our ſtature in 1681, declaring 
. "a want of x deignation unſuppliable, this was aid ade; and the writ being N 
. R the 
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. 25 . . ha 8 . e 1 5 
93 ee | Sis bd yy Ub”. eke 
8 is by virtve ot the. WanraNt cer antod a ALIX. - him * 2 eee e fan wor \ 
_- having eee, Ingles al bis, obſvonding and Right y the father tobk the canfidence = 
<A 1 9 WHY his -Jubſceibivg 88y;,commilion ig bis fon.,10,8rrpitiFintallech.ar.New 5 
© Hat is ſon. had forged{js,. and-cbuſey-ratherito tath, am brand T7 don as a r 
; Wan toleavehimſeltxpalod:ts; | du s Kari he. N hie, then ie e 8 
8 8 a foiger, 3 but if it was a true! deed ie was.ptrjured;- fot he had denied on ob, 
der de eder gave a0ycdwniſlion ig his-lap/40 rizpcand Aeta Eintallochs/Sn his defence. 
3 {ved inte this ſingle pains >, Yawper havingarecovered dhe principet; that - - 


3 p 


. 8 dall 611123 referred it o oath, bat hadegiven: a:warrant a procuratory er e 
3 . 4 f that or the like tenor, n. VV Ichavei deponed nega- BY 
g Tp r at igfuretumirre deferente, Jafier Webber ran Tg 
* "Hop farther epquiy, bat an j nals ut An aath by the divine law. N 5 | 


7 * 


dbdoößtoserſy, Andiitione-havd dien fee, the: ingen derne dunn rege ener, bar . 
1 Lan pever. he liable in any.civil.progeſa4e wake, up übe «Parties, damages: Their . 
. 5 tary, reference af che puint an.febate.ap his th f werity' Hm 6 
IS 5 . Ee 8 . it puts a final gloſe tothe n erty. J and > * Yasbe; e 8 g 5 | 
Eo: 3 Pl s expences and damages, but prejudice 0 inſiſt for be perjur yoo jr tho! BE 3% 
eee forts. Aut that was, alfegius ani belentzing $0:the;crminal cope, and mot to 
IC the: m. By the Roman a an oath; 55 ahiablolaredetiben Tee and haters. | 
3 ws edema of appeal, reriew.or;reſciſlion; Without enduiring if che claim or dema ; 
n Juſt: Thus it is decided, 511 fi. 4. A. I ene plante aduenſuee 3 : 
. TE Fel he; money is truly dye him, nen quaritur and; p;ounia d beats e ropes b- - 
fa 3 50 8 1 Aa aitords an exception, 5 «1 Inftit.. fe cb eee erfar | 
EE. 19 wear, is-nclumed 5e genoenge aft e or CE! ks ompet | 
and, which: e hove-ſtopt his e e the eooceah 
WED > _— — de e f ligian, bur ce „„ nal. tragſactian, hy which . 
PEG 10 agrees that che Gar fte öbe he only rule And this whe Komen | 
BS he w. has extended 10 far, that not ſe much a8, o the pretext of writs: Wente ound can 
"EX 5 85 790 ”- aa | Auarrelled or · reſcinded, 4. 31. D. de ur Where the Judge er TAY: £8 An * 
8 „ 7 , the cadle may be teginirgrate n ne diſeoverles; but if at „ ferente non | 
_ r:feraflatios. M ni . 21. 22, . de doo male, where abe e reſorren oth. 
3 by the I's la beo thou ght there remained til an. action de 068; 
* 85 ___- crate. dy his ae e Jet Pompenins and: Marcelles differ eu; for k fanden, ee en. 
3 Jurandi, which in Ia wis TEAK as good s payment, though the perjury fill: may be pu- 
5 7 Auſwemd, This dectrine NWonid pen a door amd give valtyncouragement bon per. | 
Jury, if their venturing en at ion hy ſwearing falſely: Mall free them eee ide | 


„ Par arilipp iron. their perjury: | „And there can be nothing more contradictory | 
N In, nature chan his ohr and che principal commiſſion: uo produced. And ir is eins 
| ; him te gad his ſon-(becauſe- our of the way) wich forging it, and to demy tis ſubſerip- 

FN vn, It is produced and uſed by his Jan, a perſona 

 conuntiifſune: ada, He fortified,” it bi Showing other letters and papers to that purpoſe, 
hich, ewiopes a tacit mandate (as in the caſe of | remote thoyph; there... were no.writ. 
| 866, Ha abap aſtructed, by comparing it wih others now in-procefs ; and one 
EA egg is not more like another than they.” +446; The. gentlemen preſent, when he was-arreſt- 

1 ; ed, have deponed,. That they verily: believe it to be n ne deed, ſo the) pegury-is cleared 
dsa a demonttratioa. All that remains nom tobe evinced 8, that he is liahle 10 1 
y's; damages. I ig true ſome texts in the Roman la igſwnate that, fiandens ef | 
* _- 1 rando,;withonrany tarthergffectio the civil caurt: Vel the Em Juil 

ds EE 8 "ou ts oth decided this point. Ode putſues for. a: legacy left kim i 
1 went and being referred 19 U adverſe party do his arb, de wears r _ mats bs, 
The teſtu ment afterwards. is found, and no ſuch Jegaty is in it. He is purſued 
His defence is, ven cbuſed any oath, and ſo muſt ſtand to t; yer-rhe Ea 
FPeeror dererniines agzinf-him in ibis wards, Nobis mehas viſum of Tepeti ab co-legatum, .. 
dau an hujuſmodi-purjuria lierum ei acuedare debere. It ig pretended that teſtatents hall a r- 
e 5 1 privilege 3 but his is a. rwilliog difference, and the parity; of: the preſent caſe with the 
1 mperor's-decifion ĩs dent. I is ack wowJedged, the. Jawyers/arc divided ; but Eintal- 
"460 has. ſpine of great emine: en his fade, ſuch s Antonius Faber. Cad. Sahaud.' Donut „ 
. ," Tiraquell; Momacius,- Vnet, c. Bur nor ro-multiply citations, 1 hall omtent myſalf with. 
bd be Words af Grognevegen-drdegibur phrogatiz who: being:provoked by wi var 1. a7. 
D. dt de (hari deln rage zungen] ke breaks avt an this reflection, Funes mehr- 
3 5 e . e Oe nan fine" nin. InGgnationrlegere et xpandere 
3 Fiſh nt ion pnailitu — nn and 
5 then 
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den he commends Jobijnian' $ detifien, thar ſuch: tur pe berge, gf ab en mann, oY 
8 have the judicatures of France and Savoy found, as Papa Autumnus and r 
and the Emperar Ch, Me gonſtitutions run the ſame way, M en dolofins can tieverbe 
| profitable to the delinguien lane ducretur er ſuo dolo, When gs eue came toibe _ FRY 
the, Lords, ſome obſer ded thatExiqes can be purſued either ad dvilen vel criminalem 
7 alcbood competent in ima i lantia, either hej ort 
wen a mellengers:can bs purſued either.crimingllyy ro infer — 
3 pay the debt in the can ion: Aud where putties are come to: that boldneſs, to venture on 
petjafy, either in damno vitando, or lucro-taptanils, it is tims to load them With more penaſties 
do deter them. Others resſoned on the: oontrary, hat after an daih deferred; to: fo 
them to damages was to ſhake a-fundamental principle in law ß that aſter an outhi tiere en 
bens more inquiry as to civil effects, and were to wrrath a ſnare to cateh innocent people; 
dier how oft have we heard parties threatened that there was writ under their hand contra- 
Acting their oarh, and kept up to inveigle, when the tit may” be falſe. Aud Steit. ot 
44 is very poſitive; that after an cath def ore be enqui 
, And that there is no remeid bur by the ian action; for reference is "i 
tract and ſtipulation to ſtand to the-oath; aud 0 appeal can be ſuſtained? againſt ſenten "= 
| proceeding.on. voluntary deferred oaths. Same thought the bath could Fn preclade das 
mages, being but an oath of calumny: on che marter: But bein CCC of pes 
tem 7 poſitive negativ, and could nat be reconciled with: the: commiſflon. It was © 
= by. ſome, there were reſomptions enough ta prove the ſubfoription to be his. Oibers. 
3 id, they were very pregna t, vet could nor amount tel faff pre ation: Therefbre t =: 
- Lords continued him under caution; agd adjoi racd the adviſing till November, to ſee if his 
fon could be apprehended, AGE my . jqortunity to panne Him Am ina 20 55 
in the mean time. a „%%% v 
 _ » Kodem die. Kennedy contra Cantnith, N br is Wa es: 1 jene gy 2, th : 
| Sip Andrew. Kennedy had obtained Sir Alexander Cumming's decreet reverſed by the 8 7 X 
8 -o& Peers, and an order to the Lords of Seſſion to tax his expences: And both ies be- 
ing heard thereon, my Lord Juſtice · Clerk c offered 0 Port Sir Alexander's 1 * 
galnſt the accompts of expences, ſome of them and of che whole, others 
| partial as to their exorbitances: And 8 Ander — having given in the decreet of 
he houle of Peers: to inſtruct his, elajm, it Was obſerved by The: Ordinary, that in the end = 
. them there was noted. down ſome remarks andobſerves made by Sir Andrew himſelf, heir. 
N ing, that the Duke of Argyle, when Commiſſioner in 1705 , impetrate from the Quee 1 
gift of his Conſervatory- office ts Sir Alexander Cumming, his great favourite, and chut Ns „ 
had influenced ſundr 10 the Lords of the Seſſion to on Sir Alexander ; and then he fers | | 
down the names of Lords, who voted for him, and who againſt him, and adds fundry re- 
flections againll the Preſident, Se. Aud thir memorials being read, the Lords thought 
them ſo ſcandalous and injurious, that they could not paſs them over without ſome mark of 
_ cenfure': So, Sir Andrew being called in, and interrogate if he owned them, acknou Jedged: 
| he had, for his own pri vate uſe and memory, ſet down theſe obſervations, but had never hows. 
them. and had produced the book. without remembering thele notes, which if he had done, 
he would have cancelled and torn them ont; but confeſſed, he had given information there 
of to his Englifh counſel and lawyers, but not to his Scots procurators. The Lords read 
the acts of parliament againſt murmuring-and defiming of Judges, viz. act 68th. 1 537, and 
act 104th 1540, where the Wrongous ſlanderers of Judges are to be puniſhed by infamy, and 
other arbitrary puniſhments, and may be committed to priſon; but withall, having conſi- 
dered Sir Andrew's age and infirwity, with the low neſs of his fortune,” not able to abide a, 
fine, reſolved to mitigate the rigour of the law, and only ſentenced to crave the Lords par- 
don on his knees, and to lie in priſon ſome days for an example; and ordained the clerk to 
keep. the . book, in regard it touched my Lord Argyle, Seaficld and others, who, | 
_ they pleaſed to ſue him on ſcandalum magnatum, the dock. might be forthcoming ta them. 
So the Lords cognoſced only the injury done to the bench, whereas if it had ſtop pped there, 
they would have ordered him to have torn it out with. his own hand, or erding it to be 
burned by the common hangman; but ſeeing it concerned others, they: left it intire. , . 
This being over, the:defences and objections againſt his accompt of expences were report- 
ed; and 190, Sir Alexander Cumming alleaged, The decree of the Peers was, that the Lords 
of Seffionſhoutd direct the expences according to the courſe of the ſaid court; But fo it is, 
the rule before the Seſſion is, wherever there is probabilis cauſa Iliganii there no Expences + 
are due. Now he had more than a probable'ground, for he prevailed before the Selſion, aud 
Sir Andrew ſuecumbs ; and though that be now: en paß facto reverſed, yet no law in we 
_ «briftian world makes. the winner pay the tyner's expences. It is vids vigor i qui tenetur 
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in erpenſas. See Sir George: Mackenzie's obſerves on the 4 3d iQ 1587, determining the 
pain of malicious plegers. red, The rule of expences is, who. prevails in the ſu- 
preme judicatory, and the final ultimate reſort, and not who gained the cauſe. in the court 
whence the appeal is made? The Peers knew Sir Andrew had fuccumbed betore' the Scl. 


ſion, and yet ordain him ro get his coſts ; for they found neither a juſt nor a probable cauſe 
Vo. II. 98 5 on 
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 -cuſfiog his appeal, becauſe the remir NA | 


” d. e al, The cotts>in diſcuffing the appeal ade bor a eorithination dd 8 n 4 
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Lene ed the ela ad Ach ſecuring liferent-offices, and on @&Hulfe"iiritrve'er Sir 


Andrew's malverſes 5 and the warrant ity. Nev and ſcored, and wil found to be * | o righ 
by: the Peers; who; - on all theſe grounds, have ordered ex * + ee 
ledged, He can never. be:repure's calgmoious-plezer:; for h bad the-Queeri's 


MF 3 Advocate:t6'concor with him, For her ſpecial intetßsſt; Which mull "Excuſe" 7 2 5 5 
nly a matter figs: and-to ſatisf5 bf forme; 1 


Were, The Queens concourſe as o 
Ot : re. =p was got by the ſame method-rhe' gift Was 3170,” Obfetted, The 
for — _ be hora Y W 10 8 Vere 1 


uch ofthe former enpences he bad been put to, and are equally neceſſary with rhe pre 
We; Sto, ObjeHed; That his excravagantaccomf 


d in dhe terms of che i to es form tothe horte oled by the J. 
8. N Seay hi c oe ene 


grad, All ications ate e 3 a La 
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E Pn ne 1 70 oY yer ault a cite, Na ontor de een As Adel bs. ot 
ch 2 depurſements ds; and therefore crave the Lords may, in compliance Wien the Peers 
. t. f. xpences, and ſo pte vent the ruin of his family. The 

e Fe”, | after eee modified. only.L. 100 Sterling I flew of all expe 
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„ OS F ;þ ewark. ks Napier of Rilmahew beg debtor to, Peter ä 
28 "Napier merchant. in Glaſgow in I 


ed to modify and tan his e 


nces. 


29+ 1712... Hax well o 
. 34,800 Scots by adjudicatlons and otherwiſe; they en. 


1 1 ter inte à tranſaction in 1706, whereby Peter gives down L. 4000 of his claim {bring zer 5 
e cumulstions and penalties) and accepts WR lands of Napierſton for the reſtricted ſom 


gives bim a” letter -of © 'reverffon- | 
. 4 years, beating if Kilmahew ſhall betwixtand: Whitſunday 171% pay bim 


of L. 30800 ; but ro ſhew, he was taking no advantage, h 


Tom, then the lands ſhould. be redeemable, and he obliged 40's and Tenonnce ; but 
with this quality, that the redomption be only with his: own proper money, Without any 
borrowing, . or interpoling of an 40 other perſon eee Kilmaheweat Whitſonday 1710 


L. 30, 300 contained in the reverſion; and üſes an Wot of 
-redemption. P eter objects. it, Was not in the tertus of the grant 5 


re verſion, but with mone 


5 borrowed by one who covered to.wrelt, the. bargain from him © However hes Was 5 
„„ rakethis money, his. damages alſc 


5 inſtroments are taken on both ſides, and the money returned to the bank, and ac 


being riet And they refuſing this Hit demand, 
raiſes a TRY Peter of the <xpiring of the reverſion,” and that the i: nds were 


8 irredeemably his, by: 1 incurring. the irritancy.  Kilmahew inſiſted in #*detlarator 4 
. redemprjon, and that the lands were lawfully redeemed, und he bound to'Gdenude' on recti 7 
1 wng his money... And the Le * 

| . was: only. 3 Wadſet and advantage taken of Kilmahew's: low circuinſtances,” owed a con- 

Junck probation, as to the. true. value, and if it was better than the price given for it; as 

- mentioned /upra 220 February 1711. The import of which probation came to this,” 
tigt the 1 OF ot. no more rent than what. was gontained in the rental, at which it was 
e bargain : But that the tenants had ſu bſet parts of it, and got L. 2 or 300 


of excreſce ak PLS ear; ; belides u good wood on the ground, which ſhewed the land was ye 
_ - improveable an 


fo Peter Napier, that, though he ex gratia and. for. 


,ords, to know if it was a real lade for a foll ade quate-price, or 


ſer the time of t 


below it's true worth. At the adviſing of this Tauſe it Was- alledged 


xerſonal reſpect to Kilmabeu - gave bim 
years purchaſe at I. 100 the” chalder, 
and the augmentation is but teniporarys : D j!yming,. and cannot Rand.” Neither 


cenption can never be de- 


A 17 Jet it was a real. tale, being 21 


th . Wi Bis own, money not being ſpeoially obſerved: 

Wheres 2 # WW] ., tells us, all reverſions gte | frifti Juris, nCulterins exten. | 
. E * 2 * ad buen * t . Oy" lun miſt eorum 
2; 12 * 4 en e or e e e Tg _—_ n "* NPecialis 
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N. . earun tenor ; (ur ft ene 7 1 _ andus, et fecundum 
; denuntiatio et confignatio Feri debet: All which is founded dn that principle of. the natu- 
. ral law.; nil tam conſentaneum faei bumane quam ea que placua i inter Sus, ervare; Whereunto 


i Lords by their act ſederunt Carey November I 592 cord, by declaring they will 
decide in all clauſes irrit hg, rights © conform tothe er _ 
nnd meaning thereof; eg Wy 


4 ws dll claaſe + coking 


_nvalr "I he will count . . el, . the role 92 — 'Þ 4 = 
the i e "and ir was g wok furious ariping evegual bargain, taking advantage o f 
hy s eiccumſtances, both excluding his heirs from thebenefir of redeeming, and obliging him | 


40 a6.impolſibilicy of doing it with. his. own Woney+ . What a jeſt was ait to e 3 3 2 
_ Kilmahew with a power de redeem ät within 4 years; but fettered had and  foor, that he 
walt do it with hir own money?) Peter knew: wall enough:thar Kilmahew: needed-not have 


ſold: Nipierton,, if he cogld hays commanged. +. 3%900O, 1o this Was 4 condition impoſſible - 


both de jurt et de Faftor;. de jure. it is contra bones. mores to inſert ſuch. rigorous | uſyrary clav- 


| ſes: de ſalto, becauſe Ries eren put him out of condition to advaſe: 
NF his o dg: would redeem it. 80 Peter Was cure again(t redemption, if that | 


But Jas is more mereiful than ſo, It repudiatss all theſe conditions as illicibe 


ae. And. the caſe of Betſon and Harrower docs not meet, for there no /order 
2 of N was.ufed. The Lords declared the reverſion and right of redeeming expired, 
Jet being patum legis com Horcae in pignoribus they declared if Kilibabew paid the fom 
Teontained in the reverſion betwixt and the 1 ith of | Nevember, (being Martinmas-day in 
this preſent year 171 2) the ſame ſhould be receivable to repone him to his land, Whether 
it were with his own „ r not: And: that Mr Napier Was to have view: to This yea's | 
ere now on the grounſ cg 
Ju 30. 1712. The dee . aa e for 1 arb were Net in this 
: 4 I. Borthwick of KHartſide, againlt bis fiſters, who purſued him for their portions, and he 
A ee on a tailzie with irritaneies, and that the tochers were exorbitant cori ſdering the 
eeſtate g which alledgeance the Lords had repelled. II. The Lady Ormifton apainſt Hamil- 
ton of Bangour, becauſe tlie Lords had found the valve of the liferent of the houſe behe- 
ved ro deduce of her L. 1000 Sterling. bond, nia debitor non preſumitur donare ; and bad 
found the Peers judgment and decree did not concern the prefeription ; ; and that all the ace. 
compts of the funeral: charges were preſcribed, Where ſhe Was not contractor and —.— 
and that the executrix's alignerjon to her gave ber no right to the expences of confirmarion 
ſo as to affect the executry. III. Sir George Weir of Black wood, againſt Weir of Kerſe, be · 
cauſe the Lords had foun- Kerſe had vight to a part of Sir George's burial place, in the kirk of 
Liſmahbage. IV. Charles Menzies of Ange contra Menzies His neices, and John Muir, be- 
cauſe the Lords had refuſed him a deduction from the price on account of the ſhort tacks of 
the reinds,” V. Carſtairs 'of Kinneuchar, againſt Dick andjErſkine, for finding him paſſive li- | 
able, /upra 8th July 1712. VI. One Hunter contra Sir James Dunbar of Mochrum, about 
a kfüſt and compenſation. This proteſt Was giyen in by the man's wife, which was thought 
_ indecent, the common law excluding women from all Judicial acts on the occafion of one 
_- <EdIphvrniz's confidence, tie. dig. de poſtulando, and ãt being eaſy to employ her writer or a- 
gent; but it was let paſs without notice. VII. The ſkinners and furriers of Edinburgh, 
-againft M*Millan and other country fleſhers, for expsling their Beaſts hides to the market; 
vide ſupro Toth July 171 2. VIII. Mr William Gordon of Balcomy, and George his ſon, | 
_ .apainſt'Sir William Hope, becauſe he is not duly ranked on the aig eſtate as à creditor. 
X. Sir Andrew Kennedy, againſt Sir Alexander Cuming, for repelling the articles of his 
_ accompt-of expences, and modifying only L. 100 Sterling, ſupra 26th July 1712. X. Wil- 
iam Turner the notar, againſt | Roſs of Titlifaughr, becauſe the Lords did not find it 
-wrongous impriſonmeor tor delivering up writs which he had given in already: ; becauſe the 
Lords found the caption” reſtricted in the margin. XI. Wobel Moncrieff in Bruntilland a- 
Zainſt William Thomſon of Prior- Letham, her fon, becauſe the Lords had modified 2000 
merks of aliment to him out of her Jointure, though 'ſhe offered to prove ſhe had not 
ſwo much left behind; but the Rad fallen in te an opulent executry by her brother Moncrieff 
of Sauchop's death. XII. The Lord and Lady Hawley, againſt the Earl of Dalhouſie, 
-becauſe he had got a decreet to remove him from the caſtle, 25 ards, and parks by the Or- 
r 


dinary's ſentence in the outter-houſe; and the Lords on the Earl's bill had os a it til the 
chill ſhould be ee in November. 
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1 -BBAV:CHURCH, thakexs of 8 3 0 1 autle 
uy - Abercrombie (Mr); Miniſter at May bole, impriſoned by the Lords, „ 
| Abercrombie, a Notar, ſent to priſon, for prevarication,.. and giving op a PF wy, ..proſpeR 5 a. 
bribe, 809 He is ſentenced to ſtand at the Trove,” with his ear + hg e $39 10 l . 
dhe lentence changed to baniſhmem, which was granted, i „„ 0 4 . 
7 Aberdeen (Earlof) removed from being Chancellor, r 20 
Aberdeen Magidrates, ordered by the Kine to give the Trinity-chapel 1 to — 5 — 25 pe" Fn i 30 5 g 
Aberdeen town. commanded by the King to conjoin David Cuming, Clerk, with their peajont one, i 30% 
Aberdeen burgh obiains an act of parliament for two-pennies on the pint, &c. ii 7 
5 A againſt Miniſters aitering feditious ann and to be ings. by the Anitrthemſeyrs for une as a 
year, i 42 1 £74 + 4 
Act = ea IO diſchargin all n Engliſh 8 Kc. i i gag an £2 995 * 1 
Addreſs ſent to bis Majeſty 5 the Magiſtrates of Edinburgb, i 345 
| Addreſs or opinion {ent to the King 1 the. OY: of 8. Andrews, chat be « war ake amay the —1 lays 
by his prerogative, i 303 | 


Val; i 5 . . 


6 | Adulery, wavy cried befare the Cirenit-cqurt far that crime, i 39 e al 4-266 JR 
. - Advocates 125 r compliments to the D. of Vork at Ho — houſe, i 114 ns . 
Advocate ( Ling ) purſues the Keepers of the eren and lite Magitteates of Edinburgh, for eee con- 
demned traitors to eſcape, i 258 OPT 


Y eee and Macers, a debate bowed the anent Ale the Lawyers bar, i 621 
| Aikenhead ames) purſued for ſelling poiſonous dru and -philters, 1 183. 
Air (town) Fleſhers fined by the Magiſtrates for chulng « Deacon, contrary to the a of the Town-comci, 
635 The Lords ſuſpended the fine. i 636 . 5 
Alien (Edward) condenined of treaſon or harbouring Gordon of Earlſion, i i 236 e 
Albany ard York (Duke of) took his ſeat in the Piivy Council, 167 
Alexander (Thomas) of Newton, * Hamilton ot Orbiſton for repetition of . 1000 extonted from Wn on 
. | pretecce of reſet of rebels, i 628. 
Alexander (Mr James) of Knockhill, bequeaths forry thoulans . to the \Trinity-hoſpital at Edinburgh; the 
town of Edinburgh to have the patronage; bur. accountable to the Lords, i 772 | 
Al fon (Iſobel from Perth, hanged for diſo owning the King and Government, i 126 . 
Alves (William) admitted Clerk to the Privy-ſeal, in room of James Douglas, ii 1 
ee younger of Weſterton, impriloned ſor teaſonaþle di courſes, 452, A dittay of OF is. raiſed againſt | 
"him, ib He was ſorſeited, 1 ib 
* Anderſon (John) a Notar, cited to appear veſore Tho Lords for malrerfarion anent a teſtament, He v in- 
priſoned, and fined in 100 merks, ii. 70, 23 ys | 
St Andrews (Archbiſhop of) put on. the ſecret committee i 412 _ | 
St Andrews (Archbiſbop'of) complains of John Johoſton Provoſt of Glaſgow f for 4ifoning him, 420. Johnſton 
is degraded, and ordained to crave the Archbiſhop pardon on his knees, i 421 
St Andrews, a competition betwixt the Rector and Maſters on the one part, and the Saul of Crawford as Pool. 
and the othet Magiſtrates on the other part, i 777 
fi of a Minifler belongs to his neareſt of kin, and not to his 4 "Why 1408 
Apnandale (Earl of) made an extraordinary Lord of. Seſſion, i 1 571 TOE 
| Aniwer to the Preſbyterians addreſs comes down, i 473 Ed 
Apples, a proclamation againſt importing them, except from France, i 47 
F in Edinburgh tried for a tumult againſt the King's forces, i 184 
Argyll (Earl of) gets two companies of Highlanders to put him io poſſeſſion of the ie of Mall, i i 17 
Argyll (Earl of). ſwears to the teſt, with an explanation, 160 . The explanation quarrelled. ib He als 
 * take the teſt without qualifying it, ib All his places declared void, by the Council, ib An order paſſes in 
- Council for his being ſecured in the caflle; 161 A letter from the King approving the procedure againſt him, 
1063 Libel againſt him at the criminal-court found relevant to.infer treaſon, 166 He was 9 and for- 
ſeited, 167 His coat of arms torn by the Lord Lyon, ib His poſterity and blood tainted, and declared inca- 
| Pable, &c. ib His cabinet poinded forth of the coin-houſe for a debt, &c. 163 He eſcapes out of the caſtle 
in diiguiſe of a page, 167 His creditors rapked by the Lords, 23 2, A letier ſrom the Ing; about the r 
ture of his eſtate, and diviſion of bis forfeiture, i 23 | 
Argyll, letters of his written in open incercepted and f ſent down, 251 His ks affirms ſhe cannot uneypber 
them, ib Mr Campbell and r Gray are ſent for to uncypher them, ib They are cer Innes, 256 A letter 
from the King Ae. his eftate, ib A letter from the King anent his vaſſals, i 279 
Argyll's charter-cheſt, and*his whole papers, found i iu a tenant's houſe in 8 obey 304 A warrant from the 
ing to demoliſh his ſtrengths and caſtles, i 
Argyll * Coontef of) and others ſecured in the ol of Edinburgh, i 362 51 
Argyll lands at Dunſtaffnage, and his printed manifeſto, with the ſummons hens to his vaſſals to aid him. + came 
do the Privy Council, 362 He is apprehended and brought to 1 caſtle, i 364 He is deneaded, and 
bis head is fixed on the Tolbooth of E inburgh, i 366 
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1 TA 1 (Meſficars Charles 1 . are forfeited and baviſhed, i269 : 
9 . (Jobn Duke of) made ad extraordinary Lord of Seſſion. 231 pres the Lords fie a tte, =. 

DW, he of Joftice-generalſhip, 524. The certificate granted, ii ib 
DR - (a 41 y gets a ſummar warnyint to put bim in Poſſpſnon of the lande 
3 er, (Marquis of) made Lord-Ligntenaot of Ar th re - VO Ee 3 5 
75 05 Athole (Marquis of) 5 indemnity to the common ſoldiers w UT ©" "on | nh 
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5 "patty Mr Robert) it Nerger. fined " 1 Sterling! 
3 Th nation and execution,” i #4 & eg. e 
7 | Baillie-{Divid) fan to ae ee Zaren by the Privy | | 
_ 5 jo e for defaming Queenſberry and Annandale, ii 228. fla www 
RR Bain ohn) of Dalnie, purſues Roſs of Balnagown for defamation, 5 tees ene 1 * 8 
1 Sir Donald} of Tullech, purſueg a ſpoil againſt Roſs of e FIR: n c 
1 = \ Bairdy ar John} Minitter at Fader, deprived for breaking the We ons given him, i 26 5 
1 . Earl of) ſent to ſome weſtern hire, with x commilſon of fire CINE; bro, gain che aer of the 
=. 4260) s 5 {ON rebels, } ' : „ . Rs 
3 . . = Balcarras or 1 1 e Aces beg of he Tredfory, i 4 423 6 . . 
3 Balwur (Mir James) of Randerſton, p urſues Hay of Leys for defaming 18 925 C 
8 _ Ballanrine of Corehaulſe, and other Clydeſdale Gentlemen, are demanted 1 ey il rake the. 
„ wood licenſe to tranſport themſelves," i 319g thee ? 
erno (Lady) und ber huſband enter a-complaint” againſt Poury Tother har 
Bale ins (Mafter of) admitted a Privy Counſellor, e Se u 
. Balmerino (Mater of purſues, againſt the townof R 
ter of Leith, 69 The Lords tefuſe the proceſs, W 
| Banff {Lady} complains her huſband es Lp Evhabit ' 


** 


£1 wy 3  merks a oor modified — 4h i 1 Hat 1080 5 
| . | > 0 1 . aol 3 with Sit Wine Purvis Ken. be 8 ; 8 83 
' Bannerman (Mr George) admitted one of the King's Solicitors, i 29 99 Fe + 1 85 n 
Baunerman (uu Gente bis gift of being Chamberlain of Fife” taken way 7 
> Raptiſs f (private) act of the Synod againit them, i 207 e 5 
Ree Bax of ine 3 5 wo ſand covered at, but 
> Wo 4 ere, e he 5 caution to appear TOY called fr, 100 "= | os = OY __— TRA 
. 3 (Lord] e Sophia Johnſton for adherence, 1 319 1 Sl „„ 
2 and Regalities, een bi plain” to Pi A p raſtow) uk as well as $ 1 
5 whe declaration, 11 9 ANI e „ 
5 ""Bartleman (James) ko ed for ks 3 of 2 75 in Salon-woed, I 0 
Beaton (Cardinal) killed in the month of May, i 47 1 a hk 
Beaver-hats, Thomas Hamilton gets the fole privilege of waking em; 1 Tm | 
Beef (Iriſh) an act diſcharging the i importation of it, 1 284 wo 1 
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Bell (Sibilla) and her mother ſentenced to be hanged for 'child-murder, i 12 TY DIS, 23 5 e ; ; 7 
| Bell (William)! Town-clerk of Linlithgow,. 4 by he Magit itrares, 8 by ihe” TOI | 
Bell (George) Merchant in Edinbur 8h, Hm: rg 6 Tor 2 kan rr b Robert Hepburn of * 
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e Ps ford, 3.3. Cr a VO Tt 
- Berwick "Rea their charter oth Ring: "30g © Has he Fs 2509 


—Y Ae N e Advocate,” purſues Jan edn fors 604 16 Reid . n 5 ah 
_—_— Merks, 1 TO 8 8 3 bead. £6 FE 5 5 
B Se 15 e what eroel deaths ſome of this buffered, S190" a e eee Rr x NP | on” 
 -  -. -» Biſhop of Edinburgh (of ang William Hay, Cem millatjectetk, on 4 mda, 5 15 / 
„„ _ Mackader Doctor] from Holland, who had been twice pardoned, is . N FC 
. Black wood (Mr Robert) impriſonet for correſpondence with rebels, i S. 223 3 5 „„ nf ITE pots 
1 5 : Blair (Sir Adam] made Provoſt of Dunbar i 452 FFP 
Si 5 _ Blair (John) 4 Writer, fiaed in five dollars, for making an 'vawarrantable FER to an gh, 18176 7 5 
_ Blair (Johs) uns trol 5 Caningbam, Poriugs - -the Merchants of. Kilmarnock Jos e and falls 
E bx o „ if Edinburgh# for lufgrieg Ber Gebief 55 
= Ng % air ret) p ves t e town of Edinburgh for ſuffering her elcape, ii 28 77 

=: - 0 0 putſaes ber buſband, Wr of Kirkton, e aliment, 3 . ges 250. mes e modi- 
3 0 . e VVV 
1 Bold, aPrecentor in Geld-conventiclel,/s ed, utes, recants, r 7 Ll Led. 
1 | Bonnar (Join). of. Gregfton, «@'drief of i om taken but againſt him, ſi 4, 6 221, 565 4 IG F 
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